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Pace. 


i  A- 

Abatement. 

1 1 )  Claim  by  defendant  for  —  of  rent  under 

I  remission  granted  to  plaintiff  by  Go- 

[  vernment  may  be  tried  in  a  suit  for 

1  arrears 

■2)  Of  jumma  for  dispossession  when  allow- 

[  able 

r3)     Of  rent  ma/  be  sue4  f°r  under  section 
[  23,  Act  A.  ... 

[Absconding  Witness.    See  Witness. 
Absent. 

Arbitration  on  behalf  of  —  plaintiff  not 
allowable  without  special  authority  ... 

Abwabs 

And  mahtots  being  no  longer  leviable 

where  they  form  part  of  rent  payable, 

zemindar  is  entitled  to  have  a  fair  rate 

fixed 

Acco u  NTS.    See  Mortgage  ( I ) . 
Accretion. 
'( i)    Gradual  —  may  be  claimed  by  lakheraj* 

dar  as  his  property 
(2)     On  one  side  of  a  river  not  claimable  as 

belonging  to  an  estate  on  the  opposite 

bank  ' 

.  Act  IV.  of  1840.  See  Award  (1)  (2)  (6). 
Act  XIII.  of  1848.  See  Award  (1),  Limitation. 
Act  VIII.  of  1859.    See  Code  of  Civil  Proce- 
dure. 

Act  X.  of  1859.    See  Rate,  Ryot,  Revenue 
Courts,  Occupancy. 

Adjudication. 

Defendant  entitled  to  —  by  Appellate 
Court  of  a  plea  included  in  grounds  of 
appeal 

Admission 

See  Defence. 

Of  late  creation  of  a  tenure  depri  ves  plai  nt- 
iff  of  presumption  of  occupancy  since 
Permanent  Settlement 
See  Consent. 

Adopted. 

Where  a  sale  in  execution  of  a  decree 

against  adoptive  mother  is  good  as 

against  —  son 
The  estate  of  —  son  is  not  liable  for  a  debt 

without  proof  that  the  debt  is  other 

than  personal  ••• 

Adoption. 

(!)  A  suit  to  set  aside  —  ol  a  second  son  must 
be  made  within  12  years  from  cause  of 
action  ••• 

la)  Rule  for  testing  validity  of  deed  of—. 
Under  what  circumstances  recognisable 
in  the  absence  of  original  deed 
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Alienation 
(i)     Inconsistent  with  the   objects    of   at* 
tachment    under    Regulation    V 


Page. 


(•) 


1806. 


:>W/ 


v.i*nif 


(3) 
(4) 
(5) 


128 


>44 


ib. 
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Power  of  son  under  Hindoo  La:< 
prevent  —  of  ancestral  property  °B^r 
father,  how  far  it  extends,  and  hi*"* 
far  not  ... 

Deed  of  —  by  childless  Hindoo  widow, 
when  alone  valid  ... 

By  Hindoo  widow  of  her  life-interest  in 
her  husband's  real  estate  ... 

Of  surburakaree  tenure  in  Cuttack  not 

Sracticable  without  consent  of  semin- 
ar ... 

Alluvial  Lands.    See  Accretion. 

Ambbn. 

(1)  Report  of  — may  be  partially  adopt* 

ed  ••• 

(2)  Time  for  making  objections  to  — 's  re- 

port •■• 

Ancestral  Property. 

See  Alienation  (2)  (3)  (4). 
See  Reversioners. 

Antiquity. 

Of  pottah  no  presumption  of  its  genuine- 
ness ... 

Appeal. 

(1)     Under  what  circumstances  —  is  open  to 
winning  party  ... 

No  —  against  an  order  refusing  to  enter* 
tain  an  application  under  section  230, 
Act  VIII.  of  1859 

Will  He  under  section  231,  if  applica- 
tion is  entertained  as  a  suit 

Decision  of  —  before  day  fixed  for  bear* 
ing  ••» 

See  Adjudication. 

See  Kubooleut  (2). 

See  Special. 
Appellate  Court. 

( 1 )    Remand  when  allowable,  and  further  evi- 
dence  how  to  be  called  ..^ 

Rejection  of  documentary  evidence  not 
filed  with  plaint  >  ... 

Remand  for  re-trial  on  merits  not  allow* 
able  in  a  suit  which  was  both  barred 
by  limitation,  and  dismissed  on 
merits  ••• 

Cannot  remand  a  case  for  re-triafi, 
with  instructions  to  frame  new    is* 


(2) 

(3) 
(4) 


(2) 
(3) 

(4) 


(5) 


sues 


liower  — 's  proper  course  where  a  party 
had  not  appeared  in  first  Court  on  a 
summons  as  a  witness  under  section  70, 
C.  C.  P. 
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Page. 
A£pblla*e  Court — {continued). 

(6)  Should  not  adjudge,  merely  upon  the  al-,     ' 

legations  contained  in  the  plaint,-* 
suit  which  has  been  determined  by  a 
Court  of  first  instance  ...       199 

(7)  Power  of — on  cross-appeal  ...       229 

(8)  Older  of^-rev  wutag  Ore  judgment  of  a 

lower   Court  without  giving  reasons 

'for    differing  as  to  facts  is   no  legal 

•     judgment,  and  may  be  interfered  with 

on,  special  appeal  ...       244 

rer  of  —  to  take  up  questions  of  juris- 
**m;  ...-      259 

ind  iphen  only  allowable.    Course 
taken  by  Judge  if  evidence  is  in- 
sufficient .  ...       298 
(\i)  Should  state  reasons  for  dissatisfaction 
♦    :      wjth"    lower    Court's   finding    as    to 

genuineness  of  a  deed  ...      339 

±  :^  See,  Judgment  {*){$) . 

See  Rafrs  (3) 
Application.. 

r .  .  Uitfler  sec.  230,  C.  C.  P.     See  Appeal  (2). 
'  Under  sec.  231,  C.  C.  P.    i*.  (3). 
See  Review  (2)  (3). 

Arbitration 

(1)  Award 'when  reversible;  arbitrator  not 
'  -         b6und  by  technical  rules  of  Court   ... 

(2)  Plaintiff  must  show  special  authority  to 

absent  to  —  on  behalf  of  an  absent 
,  plaintiff 

(3)  Award  should  be  filed  in  Court.    Effect 

of   not    filing  as  defined  in  sec.  327, 
Act  VIII.  of  1859 

(4)  Award  as  to  division  of  property  left  to 
J   :       /qinor  sons  when  reversible 

Arrears. 

(1)  Suit  to  reverse  a  sale  in  execution  of  a 

decree  for  —  of  rent  does  not  lie  in 
'Civil  Court 

(2)  Suit  for  —  of  rent  under  an  agreement 

not  to  be  dismissed,  because  intervenor 
'[claims  rents  under  alleged  agreement 
with  another  party 
'Ascetic.    See  Hindoo  Law  (9). 

<  Assessment. 

( 1 )  Landlord's  title  to —  applies  to  trees,  but 

not  to  stalls  and  huts 

(2)  Waste  and  uncultivated- lands  not  liable 

to  — 

(3)  Qp  excess  lands  may  be  fixed  by  Appel- 
J        It  late  Court  at  Tate  already  paid  for 

lands  of  the  .881116  quality,  without 
: :        •  reference  to  rates  on  adjacent  lands... 

(4)  Of  damages  on  defendants  not  parties 

to  the  appeal,  where  there  is  a  cross- 
appeal 
:  ;      See- Road. 

St*  Suit  (17). 

f  Assignee. 

"*        Purchaser  of  insolvent's  rights  froirkOflRL, 
1  cial  —  how  affected  by  a  prior  mort- 

gage 

Attachment. 

tiecree  for  —  without  sale  not  legal     ..„ 
«.        Under  Reg.  II.  of  1806.     See  Leases  (5)  • 
and  Alienation  (1). 
See  Damages  (6). 


i 


Attachment— {continued). 

Sat  Execution  (2). 

See  Sale  (8)  (13). 
Attestation.    See  Caaee. 
Auction-purchaser. 

(1)  Right  of  —  to  evict  under  clause  3,  sec- 

tion 36,  Act  htrf  1845,  barred  by  pos- 
session as  a  khodkasht  kudeemee  ryot 
having  a  right  of  occupancy 

(2)  Sale  of  minor's  property  reversible  un- 

der certain  circumstances 

(3)  '  Buying  with  full  knowledge  of  a  trust 

advertised  in  sale-proclamation  holds 
subject  to  it 

(4)  Taking  the  place  of  a  defaulting  share- 

holder, and  objecting  to  butwarrah 
proceedings,  is  a  party  to  the  but- 
warrah 

Average  Rate 

When  not  proper  rate  of  rent  ... 


Pace. 


Award 


12 
80 

163 

280 


(t) 


(2) 


(3) 
(4) 
(5) 

(6) 


141 


308 


Of  Survey  Authorities  adopting  an  Act 
IV.  order  is  not  illegal,  and  conse- 
quently governed  by  limitation  under 
Act  Xlltof  1848 

Under  Act  TV.  of  1840  does  not  relieve 
a  party  of  the  obligation  to  prove  his 
right  and  title  when  sued  by  zemindar 
as  a  trespasser  *»• 

By  Survey  Court 

Is  illegal  for  more  than  is  claimed 

Representatives  of  a  party  to  a  survey- 
—  entitled  to  benefits  thereof 

Magistrate's  —  under  Act  IV.  of  1840 
how  to  be  set  aside 

See  Arbitration  (1)  (3)  (4). 

See  Damages  (4)  (7). 

B 

Barbers.    See  Service  (2). 
Bbnamee. 

Suits  between  benameedar  and  benefi- 
cial owner  are  alone  referred  to  in  sec- 
tion 260,  C.  C.  P. 
See  Conveyance  (2). 
See  Mortgage  (9). 
See  Onus  Probandi  (8). 
Beneficial.    See  Benamee. 
Bengal  Lav* .•  See  Consent. 
Bengal  School.    See  Majority. 
Bills.    See  Exchange. 

See  Drawer. 
Bona  Fide.    See  Purchaser  (3)  (10). 

Bond. 

Suit  to  recover  a  — on  hypothecation  of 

usufruct  of  a  farm  ••• 

See  Instalment. 

229  !  Boundary. 

Disputes  not  cognizable  in  a  Revenue 

Court 
Brother's  Daughter's  Son.    See  Hindoo 

Law  (1). 
Butwarrah. 
(!)     Necessarybefore  separate  possession  can 

be  held  in  a  joint  praperty 
(2)    By  Revenue  Authorities  under  Regula- 
tion XIX.  of  1814  is  final 
See  Auction-purchaser.  • 

*         See  Solehnamah. 
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Byragees 

9  Not  excluded  from  inheritance 

C. 
Cause  of  Action. 

A  plaintiff's  —  as  reversioner  accrues 
from  the  death  of  ancestor  having 
the  life-interest 
See  Contract  (2). 
See  Joinder. 
See  Splitting. 
Cazbb. 

Attestation  before  —  not  registration 
within  meaning  of  clause  10.   sec- 
tion i,  Act  XIV.  of  1859 
Change 
(0         Of  Siccas  into  Company's  rupees  no 

proof  of  —  of  rent 
(2;         Variation  of  rent  from  —  of  currency 
no  rebutment  of  the  presumption  of 
.  uniform  rent 

Co-defendants. 

(1}     Civil  Court's  expression  of  opinion  as 

.  to  the  title  of  one  of   two  —  in  a 

suit  for  mesne-profits,  not  a  binding 

declaration    of    right    as  between 

them 

(2)  The  decision  of  a  Court  as  between  — 

is  not  necessarily  an  estoppel  in  a 
subsequent  suit  to  try  their  title   ... 

Co- proprietor. 

One  — 's  act  remitting  rent  does  not 
bind  another  — 
Co-sharer.    See  Ejectment  (5). 

See  Limitation  (29). 
See  Sharers  (2)  (3)  (4). 
Code  of  Civil  Procedure. 
(1)     Section  73,  permissive,  not  imperative. 
\2)     Section  162,  lower  Court's  power  as  to 
issue  of  a  summons  upon  a  witness. 

(3)  Section  257.    See  Sales  (12). 

Section  260.    See  Benamee. 
4>     Section  348,  Appellate  Court's  power 
on  cross-appeal 
Section  374,  its  effect  when  the  real 
point  recited  or  adjudicated  is  omit- 
ted in  petition 
Collector. 

Decree  of— in  a  summary  suit  brought 
in    1857  for  rent     how    far  effec- 
tual 
See  Jurisdiction  (9)  (12X15)  (19)  (24). 
Common. 

A  decree  against  several  defendants, 

one  of  whom  alone  appeals,  cannot 

be  reversed  as  against  all  where  it 

did  not  proceed  on  ground  — to  all. 

Compromise 

Not  annulled    by    non-performance ; 
bat  may  be  enforced  by  suit 
Condition 

Of  malikana.    See  Malikana. 
Consent 

To  one  point  being  tried  by  Bengal 
Law  does  not  subject  plaintiff  in  all 
other  matters  to  that  law 
Contract 
(1)    For  sale,  if  unregistered,  of  no  force 


Page. 
209 


347 


89 


248 


356 


Contract— {continued).  0 

against  a  registered  deed  of  sale  of 
later  date 

(2)  In  a  suit  for  specific  performance  of  a 
—  to  convey  a  portion  of  property 
expected  to  be  decreed,  cause  of  ac- 
tion arises  from  date  of  decree      ..., 

Contribution.    See  Judgment-debtors, 

Converts.    See  Gift  (2). 

Conveyance. 

(1)  When  the  signing  of  a  deed  of —  may 

convey  the  right  of  thelsignor  even  if 
the  signature  is  not  made  in  the  as- 
sembly where  the  deed  was  executed. 

(2)  When  held  to  be  benamee  and  in  fraud 

of  creditors,  even  though  executed 

and  registered  before  obligation  was 

incurred 

Costs 

(i) 


Page. 


78 


.  •• 


Si 
287 

330 


(2) 
(3) 


228 

298 

229 
246 

276 


Where  one  of  the  defendants  in  Court 
of  first  instance  is  made  co-respond* 
ent  with  plaintiff  in  special  appeal 
by  another  defendant 

Ijmalee  holders,  defendants,  not  enti- 
tled to  separate  —  ... 

Plaintiff  not  entitled  to  —  in  respect  to 
property  which  defendant  does  not 
claim  to  hold  adversely  to  him     ... 

(4)  Cannot  be  refused  to  tenant  (plaintiff), 

on  the  ground  that  he  had  demanded 
double  what  was  due  to  him  in 
claiming  damages  for  receipts  with- 
held 

(5)  In  a  case  of  withdrawal  of  suit  under 

section  97,  C.  C.  P. 

Creditors. 

Gift  by  husband  to  wife  when  not  void 
against  the  h  usband's  — 

Credits.    See  Onus  Probandi  (18). 

Crops.    See  Distraint. 

Cross- appeal. 

Where  a  decree  gives  title  to  land  to 
defendant  ana  right  of  way  to 
plaintiff,  and  plaintiff  alone  ap- 
peals, Appellate  Court  must  not 
raise  an  issue  as  to  right  of  way 
without  —  from  defendant 

Cultivation.    See  Middlemen. 
Currency.    See  Change. 

D. 


Damages.  ' 

( 1 )     When  a  suit  is  one  for  liquidated  — ,  and 
not  for  rent  '     ... 

Suit  for— for  mere  verbal  abuse  where 

cognizable 
Sui{  for  —  for  detention  of  materials  of 
a  house  involves  no  question  of  title. 
Under  section    2,  Act  VII.  (B.  C.)  of 
1862,  how  awardable 
(5)  ^Sufc  for  —  for  trees  cut  down  contrary  to 
terms  of  lease 
Suit  for  —  to  vessel  and  cargo,  which 
J  sunk  while  under  attachment 

I2S  1  (7)  t  Amount  of  —  awarded  for  value  of  trees 
,'         cut  down  in  good  faith  left  to  dis- 
;  cretiofi  of  Civil  Ctairt 


203 
265 


(2) 

(3) 
(4) 


(6) 


144 


66 


217 


95 

139 

162 


291 

3*2 

21 


73 
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35 
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I5amag*s— {continued). 

(8)  Judge's  power  to  award  —  under  sec- 
tion io,  Act  X.,  how  far  discre- 
tionary 

(0)  Award  of  —  on  arrears  of  rent  discre- 

tionary with  Judge 
(iO)  Most  be  paid  from  period  of  limitation 
of  time  of  pendency  of  a  former  suit. 

(11)  Under  section  io,  Act  X.,  for  giving  a 

receipt  which  did  not  specify  pay- 
ment of  any  rent 

(12)  Under  section  2,  Act  VI.  of  1862  (B.C.). 

how  to  be  awarded 
See  Interest  and  Damages. 
See  Non-payment. 
Daughter.  See  Right  (1). 
Declaratory  Suit 

On  the  part  of  a  reversioner  prema- 
ture if  brought  during  the  life-time 
of  the  widow 

Decree 

(f )    Fixing  the  rent  for  a  previous  year  ac- 

:  ~         .  cording  to  a    solehnamah    cannot 

neutralize  a  claim  passed  upon  an 

ekrar  for  higher  rent  for  following 

year 
(*)    Of    Collectors    in    a    summary    suit 

.  brought  in  1857  for  rent,  bow  far 
effectual  ••• 

(3)  A  —  of  a  Civil  Court  'in -a  suit  concern* 
ing  title  is  a  bar  to  a  suit  for  rent  by 
the  person  against  .whom  such1  — 
has  been  obtained,  under  certain 
circumstances  only 

See  Attachment. 

See  Evidence  (5)  (12)  (15)- 

See  Execution  (1). 

(1)  Provided  under  Act  XIV.  of  1859  n<* 

applicable  to  suits  for  rent 

(2)  For  time  occupied  in  suit  for  foreclo- 

sure of  a  mortgage  not  allowed  to 
execution -creditor  who  suppresses 
all  mention  of  mortgage  in  his  peti- 
tion for  execution 
(<i)  Not  recognized  in  the  three  years'  limi- 
tation prescribed  by  section  32, 
Act  X. 

Deed. 

See  Alienation  (3). 

See  Conveyance. 

See  Evidence  (2)  (4)  (6)  (18). 

%ee  Hibanamah. 

See  Registration  (1)  (3)  U)* 

See  $ale  (3). 

Default 

By  putneedar  in  a  former  suit  cannot 
prejudice  rights  of  zemindar  now  in 
possession 
Sit  Dismissal  (1). 

Defence.  ...    . 

When  the  grounds  invalidating  —  in 
one  case  are  inapplicable  to  other 
cases,  these  must  be  separately  and 
specifically  adjudicated 

Defendants.  ., 

(il    A  Court  in  dismissing  a  suit  should 
'  not  adjudicate  con  the  rivaj  claims 

ofco— 
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D  e  fen  dants— {c ontinued). 

(2)     Effect  of — 's  acquiescence  in  the  trial 

of  a  case  by  a  Civil  Court  without 

jurisdiction 
See  Onus  Probandi. 

Desertion. 

Effect  of  —  of  land  by  the  last  of  a'  se- 
ries of  sub-tenants 
Disbelief 

Of  document  which  is  the  basis  of  the 
suit  should  lead  to  dismissal 

Discretion 

(1)  Vested  in  a  Court  to  make  persons  not 

before  it  parties  to  a  suit 

(2)  Judge's  —  to  make  further  local  inves- 

tigation 

Dismissal 

(1)  For  default,  under  section  170,  Act  VIII. 
of  1859,  authorized  only  against  ab- 
sent plaintiff 

Order  of  —  under  sections  162  and  163, 
Act  VIII.  of  1859,  what  it  should 
contain,  and  what  is  its  effect 

Of  suit  for  rent  no  bar  to  suit  for  title 
and  possession  with  mesne-profits. 

Of  appeal,  not  warranted  by  omission  of 
first  Court  to  verify  a  writtefh  state- 
ment under  Act  X. 

Of  suit  not  warranted  on  account  mere- 
ly.of  under- valuation  ••• 

Of  whole  claim  not  warranted  by  fact 
of  great  part  being  untrue 

Suit  should  be  dismissed  where  the 
documents  which  is  its  basis  is  dis- 
believed 

Section  54,  Act  X.,  does  not  apply  to  a 
—  of  a  suit  (both  parties  being  pre- 
sent) for  want  of  documentary  evi- 
dence 
Dispossession.    See  Ejectment. 

Distraint. 

( 1 )  Nothing  can  affect  suit  for  value  of  crops 

lost  by  wrongful  — ,  to  which  plaint- 
iff's title  has  been  established 

(2)  Illegal  —  of  crops  affects  zemindar's  title 

to  rent 

r\/>r  11 M  EN  TS 

(1)  Filed  with  other  cases  may  be  sent  for 

by  a  Judge,  and  form  the  basis  of  his 
decision  in  a  case 

(2)  May  be  explained  by  oral  testimony  ... 

See  Evidence  (1)  (3)  (")  d4)- 
Donor.    See  Executors. 

Dower. 

According  to  Mahomedan  Law,  deed 

of  —  not  necessary  to  prove  grant  of 
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Drawee.    See  Drawer. 

Drawer 

Of  a  bill  of  exchange  not  exonerated 
by  the  fact  of  an  unsatisfied  decree 
being  obtained  against  the  acceptor 
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Easement. 

•    A  claim  to  —  must  be  proved  by  pres- 
cription. 

Ejectment. 

(1)  Awards  under  Act  IV.  of  1840 

(2)  Jurisdiction  in  cases  of  —  between  land- 

lord and  tenant 

(3)  In  suit  for — ,  plaintiff  must  succeed  by 

strength  of  title  only,  not  by  weak- 
ness of  defence 

(4)  Mode  of  —  of  ryots   having  right  of 

occupancy  ... 

(5)  In  a  suit  between  co-sharersfor  —  under- 

gone a  decree  cannot  be  given 
against  atmindar  as  the  ousting 
party 

(6)  Zemindar    when    obliged    to    proceed 

under  section  25,  Act  X. 

(7)  In  the  sense  of  clause  6,  section   23, 

Act  X.,  not  possible  where  posses- 
sion has  not  been  had 

(8)  Of  ryot  by  a  stranger  no  ground  for 

abatement  of  jumma  by  zemindar... 

(9)  Of  party  holding  on  an  alleged  mokureree 

lease  when  practicable 

(10)  Effected  through  Magistrate  is  still  an 

—  by  landlord,  and  illegal  if  tenant 
be  entitled  to  retain  possession 

(11)  Such  — ,  whether  from  the  whole  tenure 

or  a  portion,  is  cognizable  only  by 
Revenue  Authorities 

(12)  Suit    for  —  when    institutabie.  under 

•  Act  A..  .... 

(13)  Temporary  —  by  a  third  party  .cannot 

deprive  a  part-owner  of  her  share 
of  rent 

See  Abatement  (2). 
'See  Auction-purchaser  (i). 
See  Ryot  (3).  . 

See  Wrongful, 
See  Zur-i-peshgce  (1). 
Ekrar. 

Claim  upon  an  —  for  a  higher  rent  not 
rendered. nugatory  by  a  decree  6xing 
rent  for  a  previous  year 

Endowments. 

(i)  Manager  of  endowed  property  not 

competent  to  grant  a  putnee  thereof. 

(2)  Of  an  idol  by  Hindoo  widow  with  hus- 

band's property  not  permissible. 
when  detrimental  to  interests  of 
reversioners 

(3)  Succession  to  an  —  for  ascetics  cannot 

be  altered  by  the  act  of  an  ascetic,  a 
mere  life-tenant 
See  Purchaser. 

Enhancement. 

(1)  A  plaintiff  who  sues  for  —  is  bound  to 

prove  present  rate  not  fair  and 
equitable 

(2)  Variations  between    notice  of  —  and 

plaint 

(3)  The  default  of  one  shareholder  renders 

the  tenure  liable  to  — 

(4)  Onus  probandi  if  defendant  pleads  in- 

creased  productiveness  of  land     ... 
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Enhancement—  {continued). 

(5)  In  a  suit  for  — ,  there  must  be  legal 
evidence  of  20  years'  uniform  rent  be- 
fore defendant  can  obtain  the  benefit 
of  the  presumption  under  section  4. 

Act  X.  .;. 

(6)  Onus  probandi  in  suit  for  arrears  of  rent 
at  enhanced  rates  ... 

(7 )  Cannot  be  prevented  by  non-payment  of 
preceding  year's  rent 

(8;     Fact  of  plaintiff  suing  for  —  implies 

tenant's  right  of  occupancy 
19)     Pendency  of  a  suit  for  —  no  excuse  for 

non-payment  of  old  rate  of  rent  ».. 
(10)  Question  of  —  of  rent  not  involved  in 

suit  for  recovery  of  possession 
(ii)  Rate  of —  how  to  be  calculated  in  suit 

for  enhanced  rent  ... 

(12)  LiabUity  of  a  tenure  to  —  of  rent,  when 
decided  by  a  competent  Court,  is  a 
res  ad  judicata 

(13)  Onus  probandi  in  a  suit  to  contest — , 
and  mode  of  dealing  with  Ameen's 
report 

( 14)  Suit  for  —  where  pottahs  are  held  to  be 
forgeries,  but  defendant  has  long 
held  at  a  uniform  rate  .... 

i  ('5;  Right  of —  decided  in  plaintiff's  favour 
I  in  one  suit  is  a  res  adjudicata  in  a 

suit  for  enhanced  rent 
(16;  In  a  suit  for  —  it  is  not  necessary. to 
make  an  alleged  purchaser  of  a  mo- 
kureree tenure  a  purchaser  when  the 
transfer  is  not  proved 

(*7)  Not  open  to  purchaser  of  land  held 
under  a  jungle boory  pottah  of  a  cer- 
tain nature 

(18)  In  a  suit  for  — ,  a  slight  variation  between 

the  jumma  of  ryot's  dowl  and  his  ad- 
mitted jumma  does  not  destroy  his 
.right  to  a  fixed  jumma. 

(19)  Change  of  Siccas  into  Company's  rupees 

no  proof  of  real  change  of  rent  so 
as  to  vitiate  a  claim  to  hold  at  fixed 
ra^s  ... 

(20)  A    talook     with    a    fluctuating     rent 

is  not  protected  from  —  under 
section  51,  Regulation  VIII.  of 
1793 

(21)  Protection  from  —  under  old  law 

(22)  In  a  suit  for  —  judgment  may  be  con- 

fined to  plaintiff's  right  to  en- 
hance *  +^ 

(23)  A   dependent  talookdar,  whose  tenure 

existed    before    Permanent    Settle- 
ment, entitled  to  protection  from  — 
under  what  law,  and  to  what  extent. 
See  Arrears. 

See  Notice.  .   • 

See  Talookdar.  • 

Erasure 

m  In  plaint  no  ground  for  dismissal    ... 

Estoppel. 

(1)  The  admission  by  two  parties  in  a  suit 

of  the  bona  fides  of  a  mortgage  trans- 

•      action,  when   such   admission  was. 

*       made  t»  defeat  a  thjrd  party,  is-  no 
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Estoppel — (continued).  page. 

*  •  —against  one  of  those  two  parties 

saying,  in  a  suit  against  the  other, 

that  the  admission  was  false,  and 

intended  as  a   fraud  against    the 

.third  party  ...       156 

(2)  Plaintiff  not  estopped  by  statement  made 

by  him  in  a  former  pleading         ...       162 

(3)  Registry  of  transfer  of  a  holding  by  one 

.  .  ryot  to  another,  when  an  —  ...       351 

See  Co-defendants  (2). 

Eviction.    See  Ejectment 

Evidence. 

(1)  Rejection  of  documentary  —  not   filed 

with  plaint  ...         12 

(2)  Parol  —  may  be  received  to  contradict 

a  deed  22 

(3)  Pottahs  and  jumma-wasil-bakee  papers 

when  receivable  as  —  ...        49 

(4)  Parol  —  can  be  received  to  contradict  a 

deed  only  when  mistake  or  fraud  is 
proved  ...        77 

(5)  Decrees  and  proceedings  to  which  de- 

fendants were  not  parties  not  admis- 
sible as  —  against  them  ...        88 

(6)  Parol  —  may  explain  a  written  deed    ...        94 

(7)  Mode  in  which  offices  of  priest  and  ma- 

nager had  been  held  for  many  gene- 
rations  is  material  —  of  the  con- 
ditions on  which  original  gift  of  an 
idol  was  made  ...       109 

(8)  Antiquity    no  —  of    genuineness    of 

pottah  ...       131 

{9)     Secondary  — when  alone  admissible  ...       144 

(10)  Overlooking    important  —  makes    a 

Court's  investigation  defective    ...       192 

(11)  Admission  of  documentary  —  after  first 

hearing  ...       198 

(12)  Oral  — of  the  contents  of  a  decree  inad- 

missible where  the  original  existence 

of  the  decree  is  not  proved  ...       212 

(13)  Plaintiff  not  barred,  even  by  reason  of 

expressed  intention  to  the  contrary, 
from  adducing  any  relevant— as 
long  as  his  case  is  not  closed        . . .       263 

(14)  Section  38,  Act  X.,  relates  to  documents, 

not  to  collateral  —  ...        ib. 

(15)  A  judgment  in  another  case  is  insuffi- 

cient—  against  a  party  who  had  no 

part  in  it*  ...       270 

(16)  Uniform  payment  of  rent  for  20  years 

#  may  be  established,  without  specific 
•»  'proof  of  payment   every  year,   by 

such  —  as  will  satisfy  Judge        ...      280 

(17)  Re-c&amination     of     witnesses,     and 

taking  fresh   —  when   not    neces- 
sary ...      3°9 

(18)  Copy  of  a  record-keeper's    report'  is 

•  not  — ;  neither  is  a  copy  of  a  Magis- 
trate's proceeding  in  a  suit  regard- 
ing other  property  covered  by  deed 

'  '  in  dispute  *  ...  •   339 

See  Appellate  Court  (1)  (2)  (10). 

See  Witness, 

Examination-    (of     Plaintiff;.      See     Re^ 
*"  mand. 


Exchange.  pa4?e. 

Even  when  English  Law  regarding  bills 
of  —  does  not  apply,  the  holder  of  . 
the  bill  is  bound  to  give  the  maker 
notice  of  dishonour  in   reasonable 
time  .-.         75 

See  Drawer. 

Execution 

(l)  Of  money-decrees  against  property 
pledged  to  decree-holder  not  allow- 
able to  the  prejudice  of  subsequent 
purchaser  ...      315 

(2  >     Effect  of  striking  off  proceedings  in  — 

of  attachment  ...       318 

Executors. 

Admission  by  —  treated  as  those  of 
the  donor  *  ...       339 

Ex-parte. 

A  suit  determined  by  Court  of  first 
instance  should  not  be  adjudged  by 
Appellate  Court  merely  upon  the 
allegations  contained  in  the  plaint.      198 

F. 

Farmers.    See  Occupancy  (5). 

Females. 

See  Mahomedan  Law  (2)  (3). 

Flooded  Lands.    See  Julkur  (2). 

Foreclosure. 

( 1 )  A — decree  cannot  give  a  mortgagee  a 

title  against  a  person  not  a  party  to 
the  suit,  or  deprive  such  person  of 
a  right  acquired  by  purchase     ...       175 

(2)  Right  of  mortgagee  to  —  how  affected 

by  Law  of  Limitation  •••      239 

Forfeiture 

Of  property  by  widow  not  the  penalty 

for  false  adoption  of  a  son  ...      256 

See  Non-payment, 

Forgery.    See  Pottah  (3). 

Full  Bench  Decisions 

By  five  Judges, 

(t)  A  putneedar  or  any  other  lease-holder 
can  sue  for  abatement  of  rent  under 
section  23,  Act  X.  of  1859.  ...       299 

(2)  When  a  person,  to  whom  property  is 
pledged  for  a  debt,  obtains  a  simple 
money-decree  against  his  debtor,  he 
cannot  execute  that  decree  against 
the  property  pledged  to  the  preju- 
dice of  a  subsequent  bond-fide  pur- 
chaser. He  may  enforce  his  lien 
by  separate  action  against  the  party 
in  possession  of  the  property  pledged 
to  him,  but  he  cannot  execute  the 
money-decree  against  the  property 
in  the  hands  of  the  subsequent 
purchaser  ...       315 

By  Three  Judges. 

(3)  The  order  of  a  Judge  overruling  the 
defence  of  limitation,  and  remand- 
ing the  suit  for  trial  on  the  merits, 
if  not  immediately  appealed  against 
as  a  decree,  may,  as  an  interlocu- 
tory order,  be  objected  to  when  the 
ultimate  decision  is  appealed  again&t.        15 
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G. 

Gantbe  Pott  ah.    See  Mortgage  (18). 
General  Power.    See  Mooktarnamah. 
Gen  u  i  nen ess.    See  A ntiquity. 
Ghatwal.    Set  Jurisdiction  (38). 
Gift 

(i)     By   husband  to   wife   when   not   void 
against  the  husband's  creditors 
Rule  of  decision  in  cases  of —  by  hus- 
band to  wife  being  Hindoo  converts 
to' Christianity 
Deed  of  —  by  widow 
That    property    the  —  of    a    Hindoo 
widow  is  streedhun  must  be  proved 
by  those  claiming  under  her 

(5)  Of  idol 

(6)  According  to  Mahomedan   Law,  a  — 

made    in    contemplation    of    death 
operates  only  as  a  legacy 

(7)  Where  bona  fides  of  a  prior—may  be 

questioned 

See  Hindu  Law  (3). 

See  Tumleeknamahs. 

Grandson.    See  Hindu  Law  (8)  (15). 

Grant. 

Heirs  of  a  grantee  who  dies  before 
taking  under  a  conditional  and  per- 
sonal—  cannot  claim  under  it  ... 

Guardian.    See  Leases  (9). 

H. 
Hearing. 

Decision  of  appeal  before  day  fixed  for—. 

Heir. 

Sister's  son  no  —  according  to  the  Mitak- 

shara  or  the  Mithila  School 
See  Grant. 
See  Liability  (4). 
See  Plaintiff  (3). 
See  Ryot  (a). 

HlBBANAMAH 

Made  in  good  faith  cannot  be  defeated 
by  subsequent  judgment-creditor 

VoL  1. 


*94 


Fui£  Bench  Decisions— (continued).  page. 

Held  by  the  majority  of  the  Court 
•(their  construction  of  the  judgment 
of  the  Lower  Appellate  Court  being 
that  it  did  not  state  the  opinion  of 
that  Court,*  but  merely  what  had 
been  the  opinion  of  the  Court  of 
first  instance)  that  the  judgment 
was  defective 

Held  by  the  majority  of  the  Court 
that  the  Code  of  Civil  Procedure 
does  not  require  the  dismissal  of  a 
suit  by  reason  of  any  variance;  and 
that,  in  a  suit  for  money  advanced 
and  for  half  profits  upon  an  alleged 
partnership,  the  plaintiff  (although 
his  claim  to  half  profits  failed  or 
was  abandoned)  was  entitled  to  a 
decree  for  the  balance  of  the  ad- 
vance still  due  to  him 

Held  by  the  majority  of  the  Court 
that  a  sale  by  a  husband  to  his  wife 
may  be  collusive  and  a  fraud  upon 
his  creditors,  notwithstanding  the 
payment  of  the  purchase-money  by 
the  wife  out  of  fcer  funds 
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Hindoo  Family.    See  Joint  Property.         "  page. 

See  Onus  Probandi  (6)  <S*). 
See  Possession  (2). 

Hindoo  Law. 

(1)  By  —  of  inheritance,  a  brother's  daugh- 
ter's son  no  heir  ...        43 

(a)    How  applied  to  a  sale  by  a  widow 

without  necessity  ...  *     47 

(3)  In  respect  to  a  deed  of  gift  of  ances- 

tral property  without  consent  of  all 
heirs  ...        60 

(4)  Questions  under  — of  inheritance  and 

adoption    governed    by    the    maxim 
ignorantia  legis  nil  excusat  ...        6a 

(5)  By  —  of  inheritance,  a  sister's  son  no 

heir  according  to  the  Mitakshara  or 

the  Mithila  School  ...        75 

(6)  Extent    of    son's    power    under  7- to 

prevent  alienations  of  ancestral  pro- 
perty ...        9$ 

(7)  Relinquishment    allowable  under— to 

reversioners  in  anticipation,  or  to 
second  reversioners  with  consent  of 
first  98 

(8)  When    under  —  one   may  inherit  pro- 

perty inherited  by  his  grandmother 
from  his  maternal  uncle  (her 
son)  ...      \%$ 

(9)  An  ascetic,  a  mere  life-tenant,  cannot   . 

alter  the  succession  to  an  endow- 
ment belonging  to  ascetics  ...      160 

(10)  According  to— of  succession,  a  Rajah 

has  full  right  to  ncminate  a  joobraj 
(or  heir-apparent),  and  a  whole  or 
uterine  brother  has  a  preferable  title 
to  a  half-brother  ...       177 

(11)  Of  inheritance  in  regard  to  Byragees; 

they  are  not  excluded  from  inheri- 
tance ...      309; 
(la)  Of  inheritance  bars  sister  from  inherit- 

.     ing  •-       237 

(13)  Alienation    of   ancestral   property   by 

grandfather  ...      383 

(14)  Unborn  son's  right  to  sue  ...        & 

(15)  Under  the  Mitakshara,  a  grandson  (his 

father  being  dead)  shares  equally 
with  a  son  the  self -acquired  property 
of  a  grandfather  ... 

(16)  A  son's  next  heir  is  entitled  to  succeed 

in  preference  to  a  sister's  son  born 
after  the  death  of  the  mother 

(17)  According  to  — one  brother  is  manager 

and  trustee  for  another  brothers 
widow  *.t 

(18)  A  sister's  son  is  not  an  heir  ... 

See  Adoption.  • 

See  Majority. 

Hindoo  Widow. 

See  Alienation  (3)  (4)* 

See  Onus  Probandi  (7)  (30).  . 

See  Security  (1). 

Holding. 

(1)  *Tbe#  division  of  a  ryot's  —  among  his 
heirs  does  not  destroy  the  continuity 
of  the  old —  ... 

(a)    As  farmers  of  a  khas  mehal  pending 
*  settlement  .not  an  adverse   proprie- 
tary—   #  *•  -•• 
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House.  page, 

>-*•  held  to  be  the  property  of  the 
owner  of  the  soil  on  which  it 
stands 
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How  alas*    See  Occupancy  (10). 
Husband.    See  Gift  (1)  (2). 

Set  Side  (16). 
H.UTS1     . 

Exemption  of  «•—  from  assessment  by 
landlord 

I. 

Idol.    See  Evidence  (7). 
Ionorancb.    See  Limitation  (30). 
Ignorantia  Lbgis  nil  Excusat. 

Maxim  of— applicable  to  questions 
under  Hindoo  Law  of  Inheritance  and 
Adoption  ...        62 

Ijmalrb.    See  Costs  (2). 
Increment 

Given  to  tenant  or  under-tenant  in  pos- 
session without  reference  to  title      ...       113 
See  Accretion. 

Inheritance 

See  Hindu  Law   (!)  (4)  (5)  (8)  (u)  (12) 

(15)  0*)  («?)• 
See  Makomedan  Lam  (3). 

IpSANlTV.    See  Right  (\), 

Insolvent. 

A  prior  mortgage  established  (as 
made  bond  fide)  against  a  purchaser 
of  the  — 's  rights  from  the  Official 
Assignee  „.      137 

Instalment. 

(1),  Clause  to,  section  1,  Act  XIV.  of  1859, 
how  applicable  to  a  suit  under  an  — 
bond  ...       121 

(2)  Whether  a  suit  on  an — bond,  which 
makes  the  whole  amount  payable 
00  the  first  default,  may  be  insti- 
tuted within  three  years  from  such 
default  ... 

Intention 

To  execute  a  deed  in  fraud  of  creditors. 

Interest 

(1)  Due  to  mortgagee  on  account  of  ba- 

lance of  putnee  rents  paid  by    him, 

(2)  Question  of  —  not  to  be  raised  on  re- 

mand in  a  case  in  which  liability  for 
^-  has  been  recognised  and  acted  on, 

(3)  Discretionary  with  a  Court  under  sec- 

tion 20,  Act  X.  ,„ 

(4)  Not   to   be  given  before  principal  is 

ascertained  ... 

Interest  and  Damages 

(1)  Not  claimable  on  the  ground  that  en* 

hanced  rates  had  not  been  paid,  where 
the  rates  are  to  be  fixed  by  a  Court 
of*  Justice  ...        57 

(2)  Not  claimable  where  enhanced  rent  is 

required  to  be  fixed  by  a  Court*  of  » 
Justice  ..,        58 

Interference.    See  Widow  (10). 

Intrrvenor. 

( 1 )    The  claim  of  an  —under  section  77,  Act 

XM  need  not  be  gone  into  before  plaint-  \ 
iff '*  suit  is  dismissed  *     -    ♦..       44 
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Intbrvenor — (continued).  Age* 

(2)  When  a  defendant  in  a  rent-suit  re- 

fuses to  pay  on  the  ground  that  a* 
third  party  claimed  the  land,  the  — 
should  be  referred  to  Civil  Court     ... 

(3)  Not  admissible  in  a  dispute  between 

two  purchasers  as  to  right  and 
possession 

(4)  In  a  suit  for  rent  on  admitted  tenancy, 

the  only  question  between  plaint- 
iff and  —  is  as  to  actual  receipt  of 
rent  up  to  time  of  suit 

(5)  Admission  of  ryot  not  sufficient  evi- 

dence of  receipt  by — of  the  rent  claim- 
ed by  plaintiff 

(6)  Unsuccessful  — s  (defendants)  who  have 

not  appealed  cannot  raise  questions 
under  section  348,  C.  C.  P. 

See  Suit  (1)  (7). 
Investigation. 

Local^-not  imperative  in  every  case    ... 

Further  local  ~  left  to  Judge's  discre- 
tion, which  is  not  to  be  interfered  with 
in  special  appeal 

See  Evidence  (10). 

J. 

Joinder. 

Of  causes  of  action,  section  8,  C.  C.  P., 
permissive,  not  obligatory 

Joint  Acquisition. 

Where — is  alleged,  the  fact  of  purchase 
having  been  made  in  the  name  of 
one  member  of  the  family,  and 
other  acts  having  been  similarly  done, 
are  insufficient  to  prove  separate 
possession 

Joint  Family.    See  Mortgage  (17). 

Joint  Property. 

(1)  Where  presumption  of —  in  a  joint  Hin- 

doo family  is  rebutted  by  production 
of  a  separate  title,  the  party  against 
whom  the  title  is  produced  is  bound 
to  proof 

(2)  Proof  of    separation    required    where 

property     is     admitted    as     having 
•  once    belonged    to    a   joint    Hindoo 
family 
Joobraj     (or    heir-apparent).    See    Hindoo 
Law  (10). 

Judges  (Sessions).    See  Jurisdiction  (1). 

Judgment. 

(1)  What  the  —  of  an  Appellate  Court 

should  contain 

(2)  In   another   case   insufficient   evidence 

against    a    party    who  had   no  part 
in  it 

(3)  Of   Lower  Appellate  Court  defective, 

if  it  does  not  contain  the  opinion  of 
that  Court 

JUDGMBNT-dEBTORS. 

In  a  suit  for  contribution  on  account 
of  2  out  of  3  decrees,  defendant  not 
allowed  a  set-off  against  plaintiff 
(who  had  paid  up  all  his  own  dues) 
for  excess  payments  on  the  third 
decree 

See  Liability  {4).  .    . 
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IHDIX  (CIVK,  tUlIHCl), 
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TtlltftUR. 

(1)  When  —  dries  op,  its  holder  is  not  ne- 

cessarily entitled  to  land  below  the 
water 

(2)  Rights  in  relation  to  flooded  lands  may 

be  acquired  when  the  submersion  is 
gradual,  not  when  it  is  sudden 

(3)  Claim  of  Government  to — of  navigable 

rivers  not  forming  portion  of  settled 
estates  where  cognizable 
See  Omits  Probandi  (17). 

JUNGLBBOORY  POTTAH.      See  Pottah  (4)'. 

Jurisdiction. 

( 1)    Prohibition  of  nuisances  by  Magistrates 
and  Sessions  Judges 

(a)     Suits  for  rent  in  canal  or  river  tolls   ... 

(3)  Acts  of  Political  Officers 

(4)  Suits  for  damages  for  mere  verbal  abuse. 

(5)  In  a  landlord's  suit  for  resumption     «.. 
(6;     In  a  boundary  dispute,  not  in  Revenue 

Courts 

(7)  In  a  suit  by  co-sharer  for  kubooleuts ... 

(8)  In  cases  of  ejectment  between  landlord 

and  tenant 

(9)  A  Collector  has  —  under  sections  9  and 

10,  Act  VI.  of  1862  (B.  C.) 

(10)  In  a  suit  for  possession  against  an  oc- 

cupant by  transfer  not  recognized  as  a 
tenant 


(t  1)  In  suit  between  rival  lessees  of  a  tank  ... 

(12)  Of  Collector  not  barred  by  mere  alle- 

gation of  a  rent-free  title  ... 

(13)  In  a  suit  by  a  ryot  against  a  zemindar 

and  others  to  recover  possession  and 
meane-profits 

(14)  Suits  to  reverse  a  sale  of  tenure  in  exe- 

cution of  a  decree  under  Act  X.  for 
arrears  of  rent 

(15)  Not  given  exclusively  to  Collector  by 

section  25,  Act  X. 

(16)  Suits  to  set  aside  sales  in  execution  of 

summary  decrees  under  Act  X.      ... 

(17)  In  suit  for  possession  and  mesne-pro- 

fits 

(18)  In  a  suit  for  possession,  under  a  pottah, 

of  land  from  which  plaintiff  alleges 
he  has  been  ejected,  but  of  which  he 
was  never  in  possession 

(19)  In  an  appeal  from  Collector's  decision 

under  clause  1,  section  23,  ActX. ... 

(20)  In  a  suit  for  possession  with  mesne-pro- 

fits 

(ai)  In  a  suit  as  to  a  house  and  ground     ... 

(22)  In  *•  suit  against  auction-purchaser  for 

declaration  of  title  and  confirmation 
of  possession  on  a  mokureree        ... 

(23)  A  suit  for  possession  not  excluded  from 

—of  Civil  Court  by  reason  of  a  for- 
mer suit  for  rent  under  Act  X.       ... 

(24)  In  a  case  in  which  Collector  has  errone- 

ously made  a  settlement  of  land  not 
•  actually  resumed 

(25)  In  a  case  .of  ejectment  through  Magis- 

trate where  tenant  i£  entitled  to  re- 
lain  possession 
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Jurisdiction—  {continued).  pao*. 

(26)  Of  Civil  Courts  over  a  Deputy  Magis.« 

trate's  order  to  open  a  road 

(27)  The  decree  of  a  Court  without — allowed 

to  stand,  where  defendant  had  ac- 
quiesced in  the  -*  exercised  ... 

(28)  Of  Civil  Courts  for  rein  statement  of  dis- 

missed ghatwal  on  land  held  by  him 
as  ghatwal 

(29)  Of  Magistrate  as  to  a  private  way 

(30)  In  a  suit  for  annulment  of  a  sale  for 

arrears  of  Government  revenue 
See  Appellate  Court  (9). 
See  Ex-parte. 
See  Intervener  (2). 
See  Mokureree  (2)  (5). 
See  Notice  (1). 
See  Sharers  (3)  (4). 
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K. 

Khamar. 

Section  4,  Act  X.,  makes  no  exception 
in  favour  of  —  lands  „« 

Khas. 

Purchaser  of  a  Government  —  mehal  not 
bound  by  the  unregistered  and  unre- 
cognized transfer  of  the  rights  of  any 
of  the  original  tenants 

Kubala.    See  Registration  (3). 

Kuboolbut. 

( 1 )  Against  whom  suits  for  —  will  not  lie  . .« 

(2)  I  n  suits  for — at  en hanced  rates,  the  per- 

gunnah  measurement  should  be  au. 
thoritatively  determined,  and  the 
decree  should  not  be  for  less  land 
than  the  ryot  admits  possession  of..* 

(3)  In  a  suit  for  —  appeal  to  Judge  not 

barred  by  section  77,  Act  a. 

(4)  Condition  on  which  -*•  is  to  be  decreed, 

as  laid  down  in  section  9,  Act  X.  ••• 

(5)  A  suit  to  obtain  a  —  cannot  be  maintain* 

ed  without  proof  of  tender  of  pottah. 

(6)  Renewal  of  —  from  putneedar  when 

alone  required  in  case  of  purchase 
from  zemindar 

(7)  Admission  of  —  after  first  hearing 

See  Suit  (13). 

L? 

Lakhbraj.  • 

(1)  In  a  suit  for  possession  and  assessment* 

of  — -  the  question  is,  whether  the  ten- 
ure was  in  existence  before  1790*  if 
so,  limitation  applies 

(2)  Question  of  —  title  not  involved  in.  suit 

to  recover  possession 

(3)  Tenure :  its  existence  must  be  proved 

before  its  validity  can  be  considered. 
See  Limitation  (2)  (18)  (32)  (37). 
See  Proprietary  Right. 
See  Resumption  (1)  (4). 

Lakhbraj  dab.    See  Accretions  (1). 

Land.   .  , 

j(i)  Jk  dispute  about  —  between  2  ryots  not 
cognizaole  under  A$  X*  ••• 
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LAHD—*{continued).  PAGE. 

(2)  Pipprietary  right  in  —  not  affected  by 

change  in  fiscal  boundary  of  district 

or  natural  features  of  locality         ...      260 

Landlord, 

(1)  —'s  title  to  assessment  how  applies  ....       45 

(a)    Relation  of — and  tenant  how  dissolved 

*  between  zemindar  and  pntneedar   ...       133 

(3)  •  Rent  paid  to  third  party  at  instance  of 

—  not  recoverable  by  —  a  second 
-     time.     Section  77,  Act  X.,  not  appli- 
cable ...      254 

v     See  Tenant  (2). 

Lease. 

(1)    Redemption  of  zur-i-peshgee  —  ...  7 

(a) 


A  zur-i-peshgee  — ,  which  does  not  pro- 
vide tor  its  cancellation  on  breach  of 
conditions,  cannot  be  set  aside  on 
such  breach 


52 


(3)  A  zur-i-peshgee  —  always  treated  as  a 

mortgage,  and  a  suit  to  set  it  aside 

cannot   be   brought    in    Collector's 

*    *      Court  ...        ib. 

(4)  Section  25,  Act  X.,   only  applicable 

where  period  of  —  has  expired      ...        ib. 

(5)  A  20  years'  —  inconsistent  with  attach- 

ment under  Regulation  II.  of  1806...        63 

(6)  Mourosee  —  how  to  be  ratified  ..»      127 

(7)  In  a  suit  for  possession  of  tanks  mort- 
I  -        gaged  by  zur-i-peshgee  — ,  the  value 

of  fish  not  delivered  by  mortgagee 
as  agreed  is  to  be  debited  against 
him  ...       144 

(8)  Land  leased  by  a  dur-putneedar  to  a  ten- 

ant, who  sub-lets  it  to  a  third  party, 
who  again  under-lets  it  to  a  fourth, 
cannot  be  re-entered  by  the  dur-put- 
needar to  the  prejudice  of  the  rights 
of  the  2nd  and  3rd  tenants,  on  deser- 
tion by  the  fourth  ...       174 

(9)  By  guardian  of  a  hereditary  proprietor 

must  not  exceed  the  period  of  her  own 
incumbency  ...      211 

(10)  Zemindar's  right  to  make  arrangements 

through  third  parties  with  a  ryot 
holding  on  after  expiry  of  his  —   ..«      250 

(11)  A  —  executed  to  the  prejudice  of  a  mort- 

gagee held  to  be  valid,  because  grant- 
ed with  his  knowledge  and  consent...      358 

S*f  Limitation  (15). 

See  Mqfureree  (3). 

See  Mortgage  (1). 

Legitimacy.    See  Mahometan  Lam  ( 1 )  (5)  (6). 

See  Marriage  (2). 

v  *         See  Onus  Probandi  (22). 

Lessee. 

(1)  Course  open  to  —  on  ejectment  before 

expiry  of  lease  ...        49 

(2)  Suit  between  rival  — s  where  cognizable.      102 

(3)  Liability  of  &0fi4-/<^  —  without  title  ...      299 
Lessor.    See  Lessee,  ^  * 


Liable. 

The  word — in  section  20,  Act  X.,  leaves 
it  in  the  discretion  of  a  Court  to  grant 
interest  or  not 


-34 


Liability 

(1)  Of  a  naib's  sureties  when  rendered  null.        81 

(2)  For  subsequent  destruction  of  a  house 

sold  under  wrong  attachment         ...        25 

(3)  Of  farmer  and  sureties  (not  purchaser) 

for  damages  when  trees  are  cut  down 
contrary  to  the  terms  of  a  lease      ...      156 

(4)  Of  heirs  for  wrongs  committed  by  de- 

ceased persons :  how  Act  XII.  of  1855 
applies  ...      251 

(5)  Of  judgment-debtor  discharged  under 

an  arrangement  come  to  by  decree- 
holder  ...      311 
See  Security  (2). 
Life- Interest.    See  Alienation  (4). 

Limitation. 

(1)  A  suit  to  obtain  possession  of  lands  be- 

longing to  plaintiffs  zemindaree  bar- 
red by  12  years'  —  ...        29 

(2)  Law  of  —  how  applied  in  suit  for  pro- 

prietary right  to  lakheraj  land        ...        35 

(3)  Law  of  —  how  applied  in  a  suit  for  a 

share  of  property  in  respect  of  which 
an  application  under  Act  XIX.  of 
1841  had  been  disallowed  and  does 
not  apply,  when  defendant  admits 
plaintiff's  claim  within  12  years,  but 
pleads  satisfaction  ...        39 

(4)  An  order  setting  aside  a  plea  of  — ,  and 

remanding  a  suit  for  trial,  may  be 
objected  to  as  an  interlocutory  order, 
when  final  decision  is  appealed 
against.  ...        51 

(5)  Section  30,  Law  of  — ,  not  applicable  to 

persons  who  attained  their  majority 
before  it  was  passed  ...        52 

(6)  Law  of  —  how  bearing  on  a  holding  as 

farmers  in  a  way  not  adverse  to 
plaintiff  ...        55 

(7)  Lower  Appellate  Court  bound  to  deter- 

mine the  issue  of  limitation  where 

first  Court  had  tried  it  59 

(8)  A  Civil  Court's  decree,  declaring  a  put- 

nee  valid,  and  upholding  putneedar 
in  possession,  is  sufficient  evidence 
of  possession  to  meet  a  plea  of  —  ....        61 

(9)  Period  of  —  for  suits  for  mense-profits.        05 

(10)  How  applied  in  a  suit  for  possession   »•«        67 

(11)  Of  suits  under  Act  X.  not  subject  to 

deductions  contained  in  Act  XIV.  of 

1859  .~        ib. 

(12)  Inapplicable  in  suit  between  members 

of  the  same  Hindoo  family  who  are 
joint  proprietors  .«.        74 

(13)  Plaintiff's  claim  to   rents  barred  by  — 

when  urged  against  mokurereedars 
who  have  been  in  possession  30  years, 
and  plead  a  right  as  owners  ..»        81 

(14)  Six  years  the  period  of  —  for  mesne-, 
profits  ...        83 

(15)  How  applied  to  a  lease  attested  before 
a  Cazee  .*        8 
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Limitation— (continued). 

(16)  Provided  under  section  32  of  Act  X. 

does  not  admit  of  exceptions 

(17)  Claimable  by  party  in  possession  for 

12  years  before  resumption-suit,  not- 
withstanding decree  of  Resumption 
Court 

18)  How  applicable  in  a  suit  for  possession 
and  assessment  of  a  lakheraj  tenure 
alleged  to  be  invalid 

(19)  How  bearing  on  Survey  Officers'  rejec- 

tion of  a  claim,  because  not  urged 
sooner 

(20)  How  applied  to  a  suit  under  an  instal- 

ment-bond 

(21)  No    deduction    for    litigation  against 

wrong  party 

(22)  Under  section  2,  Act  XIV.  of  1859,  no 

bar  to  possessory  action  against 
Agents  or  Deputy  in  charge  of  en- 
dowed property 

(23)  In  rent  cases  governed  by  Act  X  ,  not 

Act  XIV.,  of  1859 

(24)  How  applied  in   a  suit  in  which  first 

Court  had  found  that  the  parties  had 
not  possession  for  14  and  15  years  ... 

(25)  Under  section  32,  Act  X.,  allows  of  no 

deduction 

(26)  Not    applicable    in    suit    by    landlord 

against  tenant 

(27)  In    suit    by    zemindar   against    Mou- 

roseedar  claiming  under  another 
zemindar 

(28)  Not    applicable  when  the  validity  of 

the  subordinate  tenure  is  in  dispute  ... 

(29)  In  a  suit   between  the  lessees  of  two 

joint  co-sharers  where  defendant  has 
held  the  land  exclusively  for  more 
than  12  years 

(30)  Ignorance  of  a  public  sale  no  plea  for 

exemption  from  the  operation  of  the 
statute  of  — 

(31)  A  suit  under  section  30,  Regulation  II. 

of  1790,  by  a  zemindar  not  being 
an  auction-purchaser  barred  by  — 
where  defendant  has  been  in  posses- 
sion since  1790 

(32)  How  applied  to  resumption  of  land  held 

from  before  1790 

(33)  How  applied  in  a  suit  brought  against 

agent  under  Act  X.  more  than  7 
years  after  the  determination  of  the 
agency 

(34)  In  suits  between  ryots  for  possession  ... 

(35)  How  applied    in    a  suit  to  set  aside 

alienation  by  a  grandfather 

(36)  In  regard  to  the  right  of  an  unborn  son 

to  sue  (under  the  Mithila  Law) 

(37)  Bars  a  suit  for  resumption  even  of  a 

questionable  lakheraj  of  which  the 
lakherajdar's  ancestors  are  proved 
to  have  been  in  possession  before 
'79° 

(38)  How  applied  in  a  suit  for  articles  sold 

by  retail 

(39)  No  deduction  for  pendency  of  litiga- 

fipn  in  a  wrong  Court 
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LiMiTATion--{continued). 

(40)  In  a  suit  for  possession   by  landlord 

against  tenant  holding  over 

(41)  As  to  an  order  under  Act  XIX.  of  1841. 

(42)  How  applied  to  suits  under  Act  X.     ... 

See  Award  (1). 
See  Deduction  (2). 
See  Instalment. 
See  Mortgage  (13). 
See  Onus  Probandi  (21). 
Local  Investigation.    See  Investigation. 

See  Order. 
M. 
Magistrate. 

Deputy  — 's  order  to  open  a  road  may 
be  set  aside  by  a  Civil  Court  ... 

Interference  of—  with  a  private  way 
may  be  set  aside  by  Civil  Court  as 
done  without  jurisdiction 
See  Award  (6). 
See  Evidence  (18). 
See  Jurisdiction  (29). 

Mahtots.    See  Abwabs. 
Mahomedan  Law. 


(0 
(2) 


(1) 
(2) 

(3) 

(4) 
(S) 


(6) 


Death-bed  gift  or  tu m leek n amahs,  pre. 
sumption  of  marriage  and  lem- 
timacy  * 

Under— females  have  full  power  to 
dispose  of  their  property  as  they 
please  J 

Of  inheritance  applied  to  widows 
claiming  whole  of  husband's  pro- 
perty * 

Does  not  recognize  representation  Vn 
matters  of  succession 

Does  not  apply  in  the  matter  of  suc- 
cession to  the  property  of  an  illegiti- 
mate child  of  a  Mahomedan  mother, 
where  the  child  was  brought  up  and 
died  a  Christian 

Legitimacy  under  —  * '* 

•  See  Dower. 

Majority. 

According  to  Bengal  school,  in  matters 
unconnected  with  possession  of  es- 
tates held  under  Government,  —  is  at- 
tained on  completion  of  15th  year 

See  Onus  Probandi  (12). 

Malikana. 

Maliks  receiving  —  cannot  retain  pos* 
session 

Maintenance.  • 

Suit  by  widow  for  arrears  of  — 

Manager. 

See  Owner. 

Marriage.  • 

(1)  Dissolution   of  a —contract    by  death 

leaves  the  parties  or  their  heirs,  ac- 
cording to  Mahomedan  Law,  no 
more  related 

(2)  According  to  the  law  and  custom  of  ^1 

in    Tipperah,    Rajaji   can   legitimize 

•  his  children   born   of  a  kachooa  by 
■»     going  through  a  marriage  reremony 

with  the  mother 
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Marriage — {continued).  page. 

(3)     Mare  cohabitation,  without  intent  and 
•    agreement    to    enter    into    a    bind- 
ing   contract    of    marriage,    is    not 
sufficient  to  constitute  a  Gondhorbo 
marriage  ...       194 

See  Mahomedan  Law  (1). 

Measurement. 

(1)  Pergunnah  —  to     be     determined    in 

suits  for  kubooleut  at  enhanced 
rates  ...        24 

(2)  Mode    of   determining  custom    where 

different  standards  of  weight  and  — 
exist  ...      224 

See  Right  (2)  (3). 

Mesne- pro  pits. 

(1)  Not   included   in   the   words  "any  in- 

terests in  moveable  property "  in 
clause    12,    section   1,  Act  XIV.  of 

1859  —        °5 

(2)  Liability    for  —  on    whom    devolving 

when  a  sale  is  set  aside  ...        90 

(3)  A wardable  for  what  period  ...        ib. 
See  Limitation  (9). 

See  Possession  (5)  (12). 

Middlemen. 

The  mere  act  of  sub-letting  does  not 
make  party  a  middleman  ,  — -  being 
such  as  really  do  not  cultivate  in  the 
sense  of  section  6,  Act  X.  ...        71 

See  Occupancy  (4). 

Minors. 

(1)  Sale   of  — 's  property  reversible  under 

certain  circumstances  ...         14 

(2)  Section    2,    Act    XIV.   of    1859,    how 

applied  to  —  ...        Sa 

(3)  Suit  by  mother  as  guardian  of  —        ...       121 

(4)  Under  section   3,   Act  XI.  of  1858,  a 

relative  of  a  minor  may  be  allowed 
at  the  discretion  of  a  Court  to  sue 
on  his  behalf  without  a  certificate 
of  administration  ...      260 

See  Arbitration  (4). 

Mis-joinder 

Of  claims  when  alone  a  ground  of 
special  appeal  ..»       114 

MlTAKSHARA. 

See  Hindoo  Law  (5)  (15). 

MlTHILA. 

See  Hindoo  Law  (5)  (13). 

Mo  fuss*  Naibs. 
SetNaibs  (1). 

MOKURBRBB. 

(1)  Transferable  (tenures  not  necessarily— .  5 

(2)  Suits  regarding  title  to  —  tenures  cogni- 

zable by  Civil  Courts  ...        48 

(3)  Suit  to  set  aside  tenants'  —  lease  when 

inadmissible  ...      223 

(4)  Ejectment  of  party  holding  under  an 

alleged  —  when  practicable  ib. 

(5)  Suit   for  declaration  of  title  and  con- 

firmation of  possession  on  a  —  where 
cognizable  ...       229 

See  Enhancement  (16) 

Mooktarnamahs.         *  » 

1    Special  power  not,  necessary  •where  a     * 
general  mooktarifamah  conveys  author- 


Mooktarnamahs— {continued.)  pa$k» 

ity  to  borrow.  Wnere  special  power 
exists  for  sale  of  land,  proof  of  motive 
of  sale  not  necessary  ...     *   33 

Mortgage. 

(1)  Where  the  lessees  are  the  accounting 

parties,  no  account  is  necessary  from 

the  mortgagor  ...         n 

(2)  Sale    of    mortgaged  property  by  first 

mortgagees,  rights  of  second  mort- 
gagees ...         19 

(3)  Plaintiff  in   possession  under  an   usu- 

fructuary—  bound  to  prove  non-reali- 
zation of  his  claim  from  the  usu- 
fruct ...        28 

(4)  Suit  to  set  aside  —  not  cognizable  in 

Collector's  Court  ...        53 

(5)  Proprietor  has  no  power  to  give  a  —  to 

a  third  party  of  property  already 
given  in  putnee  ...        61 

(6)  Suit  by  mortgagee  for  possession  after 

foreclosure  of  a  —  which  was  made 
under  a  fabricated  will  must  be  de- 
creed in  favour  of  plaintiff  where  he 
had  in  good  faith  advanced  the  con- 
sideration-money to  discharge  a  debt 
contracted  by  original  owner  ...        91 

(7)  Mortgagor's  interest  in  property  after 

—  is  foreclosed  ceases  ...        ib. 

(8)  Surinjamee    to  mortgagee  how  deter- 

mined ...       133 

(9)  Decree  not  to  be  given  against  a  per- 

son  as    being   the   real    mortgagee 
.without    evidence    of   the   benatnee 
holding  ...        ib. 

(10)  Mortgagee   is  entitled  to    interest   on 

account  of  balance  of  putnee  rents 

paid  by  him  ib. 

(1 1)  Prior  —  established  against  purchaser 

of  insolvent's  rights  from  Official 
Assignee  ...       137 

(12)  A  ticcadar   of   mortgagee   purchasing 

mortgagor's  rights  does  not  neces- 
sarily become  mortgagor  in  posses- 
sion ...      201 

(13)  Right    of    mortgagee  without    posses- 

sion to  foreclosure  does  not  cease 

1 2. years  after  alleged  —  ...      239 

(14)  Mortgagee  in  possession  how  situated 

in  regard  to  proceeds  of  the  mort- 
gaged property  sold  for  arrears  of 
revenue  ...      270 

(15)  Legal  position  of  mortgagee  after  fore- 

closure not  impugnable  except  for 
collusion  and  fraud  ...      272 

(16)  Alleged     fraudulent     purchase     from 

mortgagee  after  foreclosure.  Onus 
Proband  i.  ...       326 

(17)  After  foreclosure  mortgagee  is  entitled 

to  so  much  only  of  the  property  as 
belongs  to  those  members  (of  a  joint 
family)  with  whom  he  is  dealing    ...       334 

(18)  A   gantee  pottah  executed  to  the  pre- 

judice of  mortgagee  held  to  be  valid, 
because  granted  wjth  knowledge 
and  consent  of  mortgagee  ...       358 

^19)  When  mortgagee   may  sue  for  const- 

.  deration-money    •.  ..*•       365 
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Mortgage— {continued). 

(20)^  Mortgagee  in  possession  required  to 
account  to  mortgagor  before  fore- 
closure 
(ai)  Mortgagor  liable  to  mortgagee,  noil 
withstanding  alleged  ownership  by 
third  party  p  ,f 

See  Foreclosure. 
See  Lease  (3)  (7)  (11). 
See  Sale  (2)  (17). 
Mouroseh.    See  Lease  (6). 

#     See  Limitation  (27). 

N. 
Naibs. 

(1)  Mofussil— have    not    power    to   grant 
pottahs 

(2)  Sureties  of  a  -~  when  absolved  from 
liability  ™ 

Necessity. 

Legal  —  where  presumable  in  connec 
tion  with  alienation  of  ancestral  pro- 
perty 

Neem  Howalas.    See  Occupancy  (10). 

Non-attendance. 

(1)     Effect  of  —  of  a  party  when  summoned 

as    a   witness    under    section    170, 

^*-  v»»  t» 

(a)     Effect  of  —  or  refusal  of  any  of  several 

plaintiffs  tq  give  evidence 
Non-payment 

Of  rent,  arising  from  existence  of  some 

^nd;fide  dispute,  does   not    involve 

liability  to  forfeiture  of  tenure  or  to 

damages 

Non-possession.    See  Limitation  (24). 
Notice. 

(1)    Of  enhancement  may  be  contested  be- 
fore Revenue  Courts 

Of  dishonour  of  bill  of  exchange. 

Mere  fact  of  —  not  sufficient  reason  for 
enhancement 

Of  enhancement  should  be  served  on 
the  ryot  in  possession 

Of  enhancement :  Collector's  seal  and 
signature  not  required 
See  Exchange. 

Nowabad. 

Sub-lease  of  —  lands,  with  a  stipula- 
tion as  to  acknowledged  pasturage 
lands  being  rent-free,  allows  of  rent 
being  demanded  from  pasturage 
lands  not  acknowledged  at  the  time 

of  sub-lease 

••• 

o. 

Occupancy. 

(I)  A  ryot  who  does  not  allege  posses- 
sion or  uniform  payment  since  the 
Permanent  Settlement,  and  whose 
witnesses  prove  the  contrary,  is  not 
entitled  to  the  benefit  of  the  pre- 
sumption of  -  before  the  Perman- 
ent Settlement 

(3)  Right  of  —  cannot  be  questioned  in 
.special  appeal  when  not  disputed  in 
.Court  of  first  instance 


.  *• 


(2) 
(3) 

(4) 

(5) 
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Occupancy— {continued).  m 

(3)     Uniform  payment  of  rent  for  20  years 
entitles  a  tenant  to  the  benefit  of  the 

ESS" of  - b*" p— ' 

Persons  not  shown  to  have  held  posl 
session  in  any  other  sense  than  as 
middlemen  cannot  acquire  any  rights 

R&M-°f  ~  ™y  *?  ac<*uired  bv  Peon's 
holding  as  simple  ryots  before  or  after 
holding  as  farmers 

Tenant's  right  of  —  implied  in  suit  for 
enhancement 

R!£V?  t~«fa«We  -,  but  zeminda'r 
not  bound  to  register  the  transfer    ... 

Presumption  of  20  years' -not  claim 
able  by  a  defendant    who  pleaded  a 
pottah  found  to  be  a  forgery 

Ryots  having  right  of  -  how  to  be  eject- 
ed  under  section  25,  Act  X.  J 

(10)  Neem   howalas  and  other  such  riirhts 

of  —  are  transferable  g    * 

(11)  A  ryot  has  no  rifht  of  -  in  respect  of 

lotes  held  by  him  less  than  10  years 
hut  is  entitled  to  a  pottah  *       ' 

(12)  Presumption  of  -arising  from  paymeni 

of  uniform  rent  for  20  years  n^ 
affected  by  failure  to  prove  ffirer£ 
lease  in  a  former  suit 

(13)  Ryot's i  right  of  -does  not  bar  enhanc^l 

ment  under  section  17,  Act  X 
See  Middlemen.  '  ' 

See  Prescriptive  (1). 
See  Ryot. 

Omission 

To  state  the  real  point  recited  or  adjudi- 
cated renders  petition  inadmSe 
under  section  374,  C.  C.  P.  am,SSlb,c 

Onus  Proband!. 

(I)  When  plaintiff  sues  for  enhan^ 

(*)     When  Pendant  p^TnS^^ 
ductiveness  of  land  p 

(3)  TSj^~  ta  «**«« 

*"£*  °i'  cWln  b*  Plalnt''ff  «»  Posset 
«on  under  an  usufructuary  mort«« 

In  a  suit  for  possession,  when  defend 

ant  claims  to  have  been  in  posSt 

under  a  bil!  of  sale  of  date^an" 

Where  presumption  of  joint  properfc. 
»  a  Hindoo  family  is  rebutte/by^ 
duction  of  an  exclusive  title  P 

That  property  (the  gift  of  a  HinSoo 
widow)  \sstreedhun  ™""W0 

cr^T  °f  *  6en"mM  ",e  •ft*'  *  & 

In  suit  by  landlord  for  rent  on  increased 
quantity  of  land  increased 

(10)  Of^plamtiff  not  affected  by  defendants 

(II)  On    widows  under    Mahomedan    Law 

cla.mmg  whole  of  husbands'  propel 

<ia)  wL,  plaintiff  allegeslhat  he  attained 

majority  8  n  a  certain  Ate  " 

(13)  In  a  suit  to  contest  e„htnCeme»t,  the^ 

•      w    in   the  landlord;  yet   Court   is 
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Onus  Pjiobandi — (continued). 

bound  to  find  clearly  how  far  an 
Ameen's  report,  adverse  in  the  main 
to  the  landlord's  claim,  supports  his 
special  grounds 

(14)  Where  payment  is  pleaded 

(15)  In    suit    fox    resumption    of    invalid 

lakheraj 

(16)  As  to  right  and  title  on  whom  devolv- 

ing in  a  suit  by  zemindar  averring 
that  defendant  is  a  trespasser 

(17)  In  a  dispute  about  a  julkur  when  de- 

fendant is  in  possession  under  an  A& 
IV.  award 

(18)  In  a  suit  in  which  plaintiff  claims  ar- 

rears of  rent  on  an  account  in  which 
he  alleges  having  credited  defendant 
with  certain  collections  from  the 
ryots 

(19)  When  recovery  of  possession  is  sought 

on  the  allegation  that  the  lands  are 
situate  in  plaintiff's  estate 

(ao)  In  a  suit  for  enhancement,  when  te- 
nant fails  to  prove  uniform  payment 
for  20  years  ../ 

(ai)  When  defendant  pleads  1  i  m  i  t  a- 
tion  ... 

(22)  Where  legitimacy  has  been  established 

by  a  summary  inquiry 

(23)  Where  sale    has    been    made   to    de- 

fendant in  possession  of  property  of 
which  a  prior  gift  is  alleged  to  have 
been  made  to  plaintiff 

(24)  In  a  suit  for  rent  where  payment  is 

pleaded 

(25)  When  back-rents  are  claimed  after  later 

rents  have  been  acknowledged 

(26)  How  adjusted  in  a  suit  for  enhanced 

rent  of  a  talook  which  has  existed  as 
an  ancient  talook,  the  only  Question 
being  whether  the  rent  is  fixed  or 
variable 

(27)  Of  separation  in  regard    to  property 

belonging  to  a  joint  Hindoo  family ... 

(28)  As  to  fraudulent  character  of  a  pur- 

chase from  mortgagee  after  tore- 
closure 

(29)  As    to    separate   acquisition    when    a 

family  is  joint 

(30)  In  a  suit  by    heir  against  purchaser 

of  ancestral  property  from  a  Hindoo 
widow 

(31)  In    a  suit    for  possession    by  a  ryot 

whdse  tenancy  at  some  former  time 

is  admitted 
See  Enhancement  (6). 
See  Rent. 

Oral    • 

Pleas  cannot  be  added  to  a  petition  of 

appeal 

• 
Order. 

( 1 )  A  Principal  Sudder  Ameen's  —  for  local 

investigation  should  be  carried  out 
by  his  successor  fcef  ore  re-trial 

(2)  For    local    investigation    a  matter    of 
*•  discretion,  and+hot  specialty  appeal- 
able ••• 
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Ouster.    See  Ejectment, 

Ownrr. 

In  an  issue,    whether    defendant    held 
certain  land  as  —  or  manager,  when 
!54  investigation  is  defective 
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Parol.    See  Evidence  (2)  (4)  (6)  (12). 
Part-own rr.    See  Rent  (9). 
Partition.    See  Butwarrah. 

Pasturage. 

Stipulation  as  to  acknowledged  —  lands 
does  not  affect  bond-fide—  lands  which 
were  not  acknowledged  as  such  at  the 
time  of  stipulation 

Penal 

Provision  of  section  2,  Act  VI.  (B.  C.) 
of  1862,  not  to  have  retrospective 
effect 

Permanent  Settlement. 

(1)  Holding  from  time  of  —  how  it  affects 

title  of  a  dependent  talook- 
dar 

(2)  Presumption  of  holding  since  —  lost 

by  admission  of  late  creation  of  te- 
nure 

(3)  Presumption  of  holding  since  —  estab- 

lished on  proof  of  uniform  payment 
for  20  years 

(4)  Date  of  —  in  Jessore,  nth  April  1790... 

(5)  Payment  of  uniform  jumma  must   be 

clearly  found  before  defendant  can 
have  the  benefit  of  the  presumption 
of  occupancy  from  —  ... 

(6)  When  a  lakheraj  tenure  is  alleged  to  have 

been  held  before  — ,  the  validity  of 
the  grant  is  not  open  to  consideration, 
but  only  the  existence  of  the  tenure 
before  1790 

(7)  Possession  of  a  lakheraj  before  —  bars 

a  suit  for  resumption  even  where 
the  validity  of  the  tenure  is  question- 
able 

See  Enhancement. 

See  Resumption. 

Petition. 

Dismissal  of  —  under  sections  162  and 
163,  C.  C.  P. 

Pilgrimage 

To  Benares  not  a  legal  necessity  justify- 
ing sale  by  Hindoo  widow 

Plaint. 

(1)  Variations  between  notice  of  enhance- 

ment and  — 

(2)  Variance  in  —  does  not  necessitate  dis- 

missal under  Code  of  Civil   Proce- 
dure 
See  Supplemental. 

Plaintiff 

(1)  Required  to  appear,  and  not  to  give  evi- 

dence, does  not  fall  within  terms  of 
section  170,  C.  C.  P. 

(2)  Where  there'are  several  — s,  the  refusal 

or  failure  of  any  to  give  evidence 
does  not  render  all  liable  to  an  ad-, 
verse  judgment  under  section  170,  <J. 

•      C..P.  1~ 
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P4.AINTI  ff — (continued). 

(3)  Not  suing  as  heir  in  Court  below  cannot 

advance  his  claim  on  that  ground  in 
*      special  appeal 

(4)  Alternatives  open  to  —  on  failure  to 

prove  his  case  in  a  suit  for  arrears  of 
rent 


(5) 


(6) 


Attendance  as  witness  may  be  dispensed 
with,  when  and  under  what  circum- 
stances 


••• 


••• 


A  —  claiming  possession  of  land  is  enti- 
tled to  adjudication.  The  determina- 
tion of  zemindar's  higher  right  does 
not  determine— 's  claim 

See  Absent. 

See  Costs, 

See  Evidence. 

See  Onus  Proband*. 


Pleadings.    See  Estoppel. 

Pledged  Property. 

Sale  of — when  pronounced  valid  by  de- 
cree of  competent  Court  disposes  of 
question  of  ownership  in  favour  of  pur- 
chaser, even  though  vendor's  wife  ... 

Political  Officers. 

When  acts  of —  may  be  questioned  in 
Civil  Courts 


••• 


(2) 


(3> 


Possession. 

(1)  In  suit  for — when  defendant  in — claims 
to  be  so  under  a  bill  of  sale  of  date 
long  anterior,  plaintiff  is  bound  to 
prove — within  12  years  .„ 

By  one  member  of  a  Hindoo  family  not 
adverse— as  against  other  members 
where  both  are  joint  proprietors      ••• 

Effect  of — for  30  years  by  mokureree- 
dars  who  plead  a  right  as  owners    ... 

(4)  Sntt  to  be  restored  to  —  does  not  involve 
questions  of  valid  lakhera  j  title  or  en- 
hancement of  rent  ... 

Suit  for  —  with  mesne-profits  is  cogniza- 
ble in  Civil  Court,  and  need  not  be 
split  into  two  suits 

Separate  —  of  a  share  of  estate  may  be 
sued  for 

By  zemindar  valid  against  alleged  pre- 
scriptive right  of  occupancy  by  ryot. 
When  not  adverse,  how  affecting  limi- 
.  tation 


(5) 


(6) 

(7) 
(8) 
(9) 


Adverse  —  for  12  years  by  lessee  of  a  co- 
sharer 


(10)  In  a  suit  for  —  Civil  Court's  decree  de- 

fective, unless  it  decides  the  question 
of  title 

(11)  A  decree  restoring  7- of  a  share  of  pro- 

perty held  in  joint  —  does  not  neces- 
sarily confer  separate — 

(12)  Suit  for  —  with  mesne-profits  may  be 

brought  in  a  Civil  Court  ... 

(13)  Not   adverse   under   Hindoo   Law,  as 

against  a  brother's  widow 

See  Jurisdiction  (10)  (17)  (18)  (20)  (22) 
<f*3)  (25). 
Vol  I. 
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Possession — {continued). 

See  Limitation  (1)  (8)  (to)  (18)  (2fl) 

(34)  (40). 
See  Plaintiff  (6). 
See  Putneedar  (2). 

POTTAH. 


(I) 
M 

(3) 


Tender  of— not  necessary  before  suit  for 
kubooleut  can  lie 


••• 


Tender  of — must  be  proved  before  suit 
for  kubooleut  can  be  maintained 


••• 


••• 


Presumption  under  section  16,  Act  X., 
cannot  arise  where  —  on  account  of 
which  claim  is  made  is  proved  a  for- 

(4)  A  jungleboory  —  how  long  good  with  re- 

ference to  clause  4,  section  96,  Act 
I.  of  1845 

(5)  Its  effect  upon  the  purchaser  where  it 

gives  the  tenant  powei  to  extend  his 
land  at  the  same  rate  of  rent  as  that 
of  the  original  land  ... 

See  Evidence  (3)  (8). 

See  Naibs  (l). 

See  Occupancy  (8)  (n)  (fa). 

Power. 

Agent's— to  borrow  money,  and  to  sell 
land 

Pre-emption. 

Right  of — in  a  puttee  vested  in  sharers. 

Right  of  — under  Mahomedan  Law  not 
proved  to  prevail  among  Hindoos  in 
Chittagong 

Right  of  —  in  Sy Ihet  how  to  be  estab- 
lished 

Prescriptive. 

(1)  Right  of  occupancy 

(2)  Right  of  passage  over  water 

(3)  Rigbt  to  an  easement 

(4)  Plea  of  —  right  of  occupancy  of  no  avail 

against  the  party  to  whom  land  has 
been  let  by  zemindar,  while  the  ze- 
mindar was  in  quiet  possession       •<• 

(5)  Right    of  passage  over  water  may  be 

long,  under  certain  circumstances,  to 
a  single  party 

Rule  of  law  in  regard  to  —  right 

See  Easement. 

See  Occupancy. 

See  Onus  Probandi.  •  # 

Priest  of  an  Idol.    See  Evidence  (7). 

Promise.  * 

Written  —  to  pay,  when  able,  how  con- 
strued 

Proprietary  Right.  0 

Accrual  of  plaintiff's  —  to  a  lakheraj  es- 
tate held  to  be  the  cause  of  action  in 
a«uit  for  said  right  ... 

See  Right  (6). 

Purchase. 

( 1 )      Of  property  from  widow,  though  invalid, 
*    holds  good  under  what  circumstances, 
and  to  if  hat  extent  \ 

w  "•«  3 
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Purchase — (continued).  paoe. 

(2)     Property  purchased  at  a  sale  for  execu- 
tion is  not  subject  to  any  lien  on  ac- 
count of  a  claim  under  bond  and  se- 
curity for  a  loan  ...       143 
See  Sale. 

Purchaser. 

(1)  How  to  act  when  the  sale  of   immove- 

able property  is  reversed  by  a  Comt, 
which  omits  to  order  restoration  of 
purchase-money 

(2)  Where  not  bound  to  take  notice  of  a  suit 

against  execution  debtor  ••• 

(3)  A  person  is  not  a  bond-fi.de  —  for  value 

who  has  obtained  neither  title  nor 
possession 

(4)  A  dispute  between  purchasers  as  to  right 

and  possession  of  land  not  a  rent- 
free  resumption -case  ••• 

(5)  A  —  of  the  rights  and  interests  of  rebels 

whose  property  has  been  confiscated 
is  not  entitled  to  the  shares  of  inno- 
cent sharers  holding  jointly 

In  execution  of  decree  met  by  defendants 


(6) 

(7) 
(8) 

» 

(9) 


claiming  as  mortgagees  in  possession ; 
questions  of  fact  thence  arising 


••  • 


Section  37,  Aci  XI.  of  1859,  does  not 
apply-  to  the  — of  an  estate  not  sold 
under  that  Act 

When  not  bound  by  a  decree  against  his 
vendors  ••• 

Execution  of  a  money-decree  against  pro- 
perty pledged  to  decree-holder  not 
allowed  to  the  prejudice  of  subse- 
quent — 

(10)  F'rom  an  ostensible  owner  held  under 

'certain  circumstances  not  to  be  a 
.bond-fide  — 

(11)  Of  an  ancestral  property  from  Hindoo 

widow  is  bound  to  prove  his  .title- 
deeds  and  the  legal  necessity  for  the 
.sale 


•*• 


(12)  Of  rights  and  interests  sold  in  execu- 
tion, how  situated  in  respect  of  en- 
dowments said  to  be  charges  on  the 

estate 
See  Insolvent. 

See  Khas. 

SeeHCubooleut. 

See  Mortgagor  (11)  (i'a)  (16). 

PtlTNEE        • 

(1)  Manager  of  endowed  property  not  com- 

petent to  grant  a  — :  thereof 

(2)  Sale  of  —  dissolves  relationship  of  land- 

lord and  tenant  between  zemindar  and 
putneedar  ••• 

(3)  May  be  set  aside  as  invalid,  notwith- 

standing acquiescence  of  subsequent 
mortgagees 

Putneedar.  . 

ft\     a  —  deriving  title    from    a   zemindar, 
whose  right  to  resume  has  been  lost, 

v         cannot,  as  an  auction -purchaser,  re- 

v         vive  the  former  ^Itle 
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Putneedar — {continued). 

(2)     Of  the  heir  of  a  party  to  whom  a  share 

of  an  estate  was  made  over  by  written 

.agreement  may  sue  to  recover  that 

property,  although  that  party  never 

came  into  possession 

See  Kubooleut  (16). 

Puttee.    See  Pre-emption. 

R. 

Rate. 

( 1 )  Proper  —  not  correctly  fixed  by  an  aver- 

age on  defendant's  rates  given  by 
witnesses 

(2)  Old  — of  rent  must  be  paid,   notwith- 

standing pendency  of  enhancement* 
suit 

(3)  Where  first  Court's  decision  as  to  —  in  a 

rent-suit  is  contested  in  appeal.  Ap- 
pellate Court  is  bound  to  have  a  dis- 
tinct finding  as  to  the  proper  rates... 

(4)  Rates  of  rent  how  to  be  adjusted  to  suit ; 

altered  circumstances  of  land  ... 

See  Assessment  (3). 
See  Enhancement  (1)  (2)  (5)   (6)   (9) 

..(11X14)  0»)(2o). 
See  Non-payment. 

Receipts. 

Damages  for  —  withheld    . 
Damages  for — which  did  not  specify 
payment  of  rent 

Redemption 

Of  zur-i-peshgee  leases 

Re-exam  1  nation 

Of  witnesses,  and  taking  fresh  evidence, 
when  not  necessary 

Refusal.    See  Non-attendance. 

Registration. 

(1)  A  registered  deed  preferable  to  an  un- 

registered contract  of  prior  date 

(2)  Of  transfer  of  right  of  occupancy  not  the 

duty  of  zemindar  under  section  27, 
♦Act  X. 

(3)  A  registered  kobala  takes  precedence  of 

an  unregistered  one,  even  where  the 
former  was  the  later  one 

(4)  Benefit  of  priority  of  —  does  not  extend 

to  a  document  which  is  in  form  a  deed 
of  sale,  but  really  a  fraudulent  deed 
of  gift 
See  Estoppel  (3). 

Relinquishment. 

(1)  Proof    of  actual  —  requisite  to   protect 

from  liability  for  rent 

(2)  To  reversioner  when  allowable    under 

Hindoo  Law  ••• 

(3)  By  one  brother  of  land  held  jointly  by 

two  ;  issues  thence  arising 

Remands.  . 

(1)  An  order  of  remand  when  an  interlocu- 

tory order,  and  not  a  decree 

(2)  In  a  remanded  case  a  fresh  vakalutna- 

rriah  is  not  necessary  -•• 

(3)  In  a  remand  for  the  purpose  of  examining 

one  plaintiff,  the  examination  of  the 
other  cannot  be  insisted  on 
Sec  Appellate  Court  (1)  (3)  (4)  (">)•       r 
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Remission  (of  rent).     See  Co-proprietor,  pagf. 

Rent. 

(1)  .Suits  for  —  in  canal  and  river  tolls     ...         15 

(2)  Against   whom   suits  for   —   will    not 

lie  ...         ib. 

(3)  Plaintiff's  object  being  to  fix  —  under 

section  io,  Act  VI.  (Bengal  Code) 
of  1862,  plaintiff  is  estopped  from 
altering  defendant's  —  fixed  by  his 
adopting  father  in  the  deed,  in  virtue 
of  which  he  is  in  a  position  to  bring 
this  suit  ...        63 

(4)  Plaintiff  is  entitled  to  recover  —  for  such 

lands  only  as  he  can  prove  that  de- 
fendants cultivated  ...        84 

(5)  Zemindar's  right  to  —  how  affected  by 

his   having   illegally   distrained  and 
destroyed  the  crops  of  his  ryot       ...       240 

(6)  Rent  paid  to  third  party  at  the  instance 

of  landl  rd,  not  recoverable  by  land- 
lord. Section  77,  Act  X.,  not  appli- 
cable ... 

(7)  Proof  of  back  — s  being  unpaid  devolves 

on  zemindar 
^8)  Suit  for  arrears  of  — ;  alternatives  open 
to  plaintiff  on  failure  to  prove  his 
ease 
(9)  Temporary  dispossession  by  third  party 
cannot  deprive  a  part-owner  of  her 
share  of  — 


See  Abatement. 

See  Arrears. 

See  Co /lee  tor. 

See  Damages  (1)  (4)  (8)  (9)  (n)  (12). 

See  Dismissal  (3)  (4)  (8). 

See  Enhancement. 

See  Intervenor. 

See  Onus  Probandi  (1)  (2)  (9)  (13) 

(18)  (20)  (24). 
See  Rate. 

See  Relinquishment. 
See  Sharer  (4)  (5). 
See  Suit  (1)  (7)  (15). 
See  Zuri-peshgee  (1)  (2). 

Rent-free  Title. 

Mere  allegation  of  —  does  not  bar  juris- 
diction of  Collector 

Report.    See  Ameen. 

Of  a  Record- keeper.    See  Evidence  (18). 

Res  Adjudicata. 


(1). 
(2) 


(3) 


(4) 


(5) 


Where  —  applies 

Previous  finding  of  a  competent  Court 
in  the  same  question  between  the 
same  parties  is  a  — 

Ri.  ht  of  enhancement  decided  in  a 
former  suit  is  a  — in  action  for  en- 
hanced rent 

That  a  ryot's  holding  was  of  a  date 
prior  to  1790  once  decided  in  a 
zemindar's  suit  under  section  28. 
Act  X,isa —  in  a  subsequent  suit 
under  section  30,  Regulation  II.  of 
1819 

The  matter  of  a  suit  dismissed 
in  presence  of  both  parties  for 
want  of  documentary  evidence 
-is  a  — 
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128 
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218 


Resumption. 

(1)  In   suit  for — of  hikheraj   lands  ontu 

probandi  is  on  plaintiff 

(2)  A  suit  for  —  by  a  landlord  cognizable  by 

Collector  alone  ... 

(3)  Suit  for  —  of  julkurs,  not  forming  por- 

tions of  settled  estates,  where  cog- 
nizable 

(4)  In  a  suit  for  —  of  an  invalid   lakheraj, 

the  onus  probandi  lies  on  defendant. 

(5)  Effect    of    non-appearance  of    defend- 

ant 

(6)  Zemindar's    right   to    resume    cannot, 

when  lost,  be  revived  by  a  putnee- 
dar.  whose  title  was  derived  from 
that  of  the  zemindar 

(7)  Neither    zemindar     nor     auction-pur- 

chaser can  resume  land  held  from 
before  1790 

See  Limitation  (17)  (31)  (37). 

Sec  Tanks. 

Retrospective 

Effect  not  to  be  given  to  penal  provi- 
sion of  section  2,  Act  VI.  of  1862 
(B.  C.) 


PAGE. 
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164 

ib. 
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343 


Reversal. 

A  decree  against  several  defendants, 
One  of  whom  alone  appeals,  cannot 
be  reversed  as  against  the  rest, 
where  it  did  not  proceed  on  ground 
common  to  all  ... 

Reversioners. 

(1)  Rights  of  —  in  ancestral  property  how 

affected  by  sale  made  by  Hindoo 
widow  without  necessity,  or  by 
Government  for '  recovery  of  reve- 
nue 

(2)  Interests  of —  cannot  be  prejudiced  by 

Hindoo   widow's  endowment  of  an 
idol 

(3)  A    reversioner  has   no   right    of   suit, 

during  the  lifetime  of  a  widow,  to 
set  aside  an  alleged  d*ed  of  aliena- 
tion said  to  have  been  executed  by 
his  ancestor,  but  alleged  to  be  fabri- 
cated 

(4)  Suit  by  a  reversioner  to  set  aside  an 

alienation  when  cognizable 
See  Cause  of  Action.  • 

See  Declaratory  Suit. 
See  Relinquishment  (2). 

Revenue  Courts. 

Suit  for  possession  against  an  occupant, 
not  recognized  as  a  tenant,  not  cog- 
nizable by — 
See  Review  (1).  • 

Review 

(1)  Not.  admissible    by    Revenue    Courts 

against  decrees  passed  by  them  in 
appealable  cases  ... 

(2)  Can  be  granted  only  as  regards  parties 

applying  or  appearing 

(3)  *When  a  second  application  for—- is  ad- 

missibli  V 
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Right  page, 

(i)    Of  suit  by  daughter  during  lifetime  of 

insane  mother  ...        23 

(2)  Of  measurement  of  a  gantee  by  a  ze- 

mindar not  affected  by  sale  of  gan- 
tee by  the  same  party  as  gantee- 
dar  •••       54 

(3)  Of  measurement  of  a  fractional  share  of 

an  estate  possessed  by  owner  of  such 
share  /••        53 

(4)  Of  zemindar  in  possession  not  preju- 

diced by  default  of  putneedar  in  a 
former  suit  •••       > 75 

(5)  Section  77,  Act  X.,  applies  where  —  to 

receive  rent  is  disputed  by  intervenor.      193 

(6)  Of  property  in  land  not  necessarily  af- 

fected by  change  of  fiscal  boundary  of 
a  district,  or  of  natural  features  of  the 
locality  ...      260 

(7)  To  close  a  road  when  forfeited  •••      288 

(8)  A  —  to    receive  rent,  founded  on  pre- 

vious actual  receipt  of  rent,  cannot 
avail  after  it  has  been  set  aside  by  a 
decree  of  Court  ...      33* 

See  Julkur. 

See  Occupancy. 

See  Prescriptive. 

See  Reversioners. 

Right  op  Appeal.    See  Kubooleut  (3). 

Road. 

Land  for  —  used  annually  for  the  Ruth 

Jattra  is  not  assessable  with  rent 
See  Right  (7). 


*•• 


Ryot. 

(1)  Possession  as  a  khoodkasht  kudeemee 

—  having  a  right  of  occupancy  bars  an 
auction-purchaser's  right  of  eviction 
under  clause  3,  section  26,  Act  I.  of 
1845  ...  6 

(2)  The  division   of  a  holding  among  the 

heirs  of  a  —  does  not  destroy  the  con- 
tinuity of  the  old  holding.  The  de- 
fault of  one  shareholder  will  ren- 
der the  tenure  liable  to  enhance- 
ment ...         10 

(3)  In  a  suit  for  dispossession  brought  by  one 

—  against  another,  zemindar  need 
not  be  made  a  party  ...       140 

(4)  Act  X.  does  not  apply  in  a  dispute 

between  two  — s  about  the  same 
land  ...       196 

A  slight  variation  between  <*— 's  admitted 
uimma  and  the  jumma  of  his  dbwl 
does  not  destroy  his  right  of  a  fixed 
jumma  ...      231 

(6)  Holding  on  after  expiration  of  his  lease 

not  entitled  to  claim  fresh  arrange- 
ment with  zemindar  direct  ...       250 

(7)  In  a  suit  by  —  to  recover  possession, 

the  zemindar  admitting  a  tenancy  at 
some  former  time  should  show  that  it 
has  determined  ...      361 

See  Ejectment    (2)    (4)    (6)    (10)    (n) 

(12). 
See  Jurisdiction  (8)   (9)   (13)   (14)   (15) 

(18)  (19)  (23)  (25), 
See  Occupancy  (1)  (3)  (5)  (6)  (8)  (9)  (u)      * 

S        (12)  (13).  •  • 


(5) 


64 


95 


S.  *         PAGE. 

Sale. 

(1)  Of  minor's  property  reversible  under 
certain  circumstances  ...     •  14 

(2)  Of  mortgaged  property  by  first  mort- 
gagees ...        19 

(3)  Of  land  under  deeds,  time  of  payment 
of  consideration-money  ...        38 

(4)  Of  ancestral  property  by  Hindoo  with- 
out necessity,  or  by  Government  for 
recovery  of  revenue,  as  affecting  rights 
of  reversioners  ...        47 

(5)  Vendor's  liability  for  mesne-profits  when 

—  is  set  aside  ...        90 

(6)  Purchaser  how  to  act  when  Court  re- 
versing —  of  immoveable  property 
omits  to  order  restoration  of  purchase- 
money  ...         55 

(7)  Of  pledged  property,  when  declared 
valid  by  decree  of  Court,  disposes 
of  questions  ef  ownership  in  fa- 
vour of  purchaser,  though  vendor's 
wife 

(8)  Merely  having  caused  the  —  of  a  house 
wrongly  attached  does  not  involve 
liability  for  subsequent  destruction  of 
the  house  ... 

(9)  When  pendiog  a  suit  a  —  of  the  proper- 
ty of  defendant  is  effected  in  execution 
of  a  decree,  the  decree  obtained  against 
judgment-debtor  will  be  void  against 
purchaser  ... 

(10)  In  case  of  benamee  —  after  a  decree, 
onus  probandi  rests  with  pur* 
chaser 

(11)  In  execution  of  a  decree  does  not  al- 
low of  the  property  purchased  being 
subject  to  any  Hen  in  favour  of  a  per- 
son claiming  under  bond  and  security 
for  loan  ...       143 

(12)  Section  257,  C.  C.  P.,  applies  only  to 
sales  held  after  that  Act  came  into 
operation  ...      204 

(13)  By  a  judgment-debtor  of  property,  after 
it  has  been  attached  by  another,  de- 
clared void  ...      212 

(14)  Under  a  summary  decree  obtained  ex- 
parte  set  aside  for  failure  to  serve 
necessary  process  ...       233 

(15)  For  arrears  of  revenue.    See  Mortgage 

(2)  (14). 

(16)  By  husband  to  wife  may  be  fraudulent 
and  collusive,  even  where  payment  of 
purchase-money  is  made  out  of  wife's 
funds  ...      319 

(17)  For  arrears  of  revenue  of  property 
which,  after  its  hypothecation  to  Go- 
vernment as  security,  had  been  mort- 
gaged (the  registration  of  the  mort- 
gage having  been  effected  prior  to 
that  of  the  security) ;  position  and 
title  of  purchaser  ...      353 

(18)  Appeal  lies  to  Commissioner  against  a 

—  for  arrears  of  Government   reve- 
nue ...       356 

See  Jurisdiction  (14)  0$)  (30). 

I  Sec  Widow.  r 
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Security.    • 

(i)  Not  required  from  Hindoo  widow  re- 
ceiving value  of  lands  taken  by  Rail- 
•  way  Company  from  her  husband's 
estate,  unless  waste  is  proved         ... 

(2)  On  a  bond  on  hypothecation  of  usu- 
fruct of  a  farm,  absolved  from  liabili- 
ty when  the  bond  is  satisfied  by  the 
usufruct  ,♦, 

Separate.    See  Joint  Property. 

See  Possession  (6)  (11). 

Separate  Acquisition-.  See  Onus  Pro- 
bandi  (6)  (27)  (99). 

SERVICE. 

(1)  Effect  of  failure  to  serve  necessary  pro- 

cess before  proceeding  to  sell  in  exe- 
cution of  summary  decree 

(2)  Cannot   be  enforced    by    suit  against 

barbers  ... 

Sessions  Judges.    See  Jurisdiction  (1). 

Set-off. 

A  claim  for  rent  cannot  be  pleaded  as 
a  —  in  a  suit  for  money  paid  by 
plaintiff  on  account  of  revenue  to 
protect  a  lease  in  the  nature  of  a 
mortgage  to  him  ... 

Settlement. 

Erroneous  —  made  by  Collector  of  land 
not  resumed  may  be  set  aside  by 
Civil  Court 

Sharer. 

(1)  The  default  of  one  shareholder  renders 

a  tenure  liable  to  enhancement 

(2)  Tenancy  of  a    co—  unable    to    prove 

that  he  holds  in  his  own  right,  de- 
clared to  be  a  joint  tenancy 

(3)  Co — 's    suit  for  a    kubooleut,   where 

tenancy  has  not  been  established,  not 
cognizable  under  Act  X. 

(4)  One  co —  's  suit  for  a  moiety  of  rent  of 

land  in   possession  of  another  not 
cognizable  under  section  25,  Act  X. 

(5)  A  fractional  —  of  an  undivided  estate 

can  sue  fox  his  share  of  the  rents   ... 

Shares. 

(1)  Definition  of  —  under  section  10  and 

other  sections  of  Aft  XI.  of  1859  ... 

(2)  Suit  will  He  for  separate  possession  of 

share  ... 

Signature. 

When  —  to  a  deed  of  conveyance  may 
be  valid,  even  if  not  affixed  wh$n 
deed  was  executed  , 

Sister.    See  Hindoo  Law  (12). 
Son  of.     See  Sister's  Son, 

Sister's  Son.    See  Hindoo  Law  (5)  (16)  (18). 

Small  Cause  Courts. 

Special  appeal  in  a  suit  cognizable  by 
—  barred  ... 

SOLBHNAMAH. 

Rights  created  under  a  butwarrah  in 
regard  to  certain  land  are  not 
affected  by  a  decree  for  that  land 
obtained  on  a  previous  —  *.• 
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34 
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253 


26 
164 


66 
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page.  I  Special  Appeal. 

(1)  An  objection  rejeced  in  —.because 
not  pressed  in  lower  Courts,  and  not" 
specifically  taken  in  petition  of 
special  appeal 

(2)  Does  not  lie  of  right  from  an  order 
directing  local  investigation 

(3)  Want  of  local  investigation  no  ground 
for  — 

(4)  Lies  from  an  Appellate  Court's  judg* 
ment  in  which  lower  Court's  decree 
is  reversed  without  any  reasons 
given  for  differing  as  to  facts         ... 

(5)  No  —  from  Judge's  exercise  of  dis- 
cretion as  to  making  further  local 
inquiry  ... 

(6)  A  claim  as  heir  to  a  widow  cannot  be 
heard  on  special  appeal  when  it  was 
not  put  on  that  ground  in  Court 
below  .        ••• 

See  Misjoinder. 

Special  Power.    See  Mooktamamak. 

Specific  Performance. 

Grant  of  a  putnee  of  endowed  property. 

Splitting 

Of   cause  of    action,    question  raised, 
but  not  decide  d,  as  to  precise  extent 
of  operation  of  section  7,  C.  C  P. ... 
Stalls. 

Exemption  of  —  from  assessment  by 
landlord  ... 

Statement. 

Plaintiff's  —  in  a  former  suit  held  not  to 
bind  him  conclusively  ... 

Strbedhun.    See  Onus  Probandi  (7). 

Sub-letting 

Not  alone  sufficient  to  make  a  party  a 
middleman  ... 

Succession. 

Mother  of  illegitimate  child  dying 
intestate  not  entitled  to  succeed  to 
his  property.  If  he  was  brought  up 
and  died  a  Christian,  Mahomedan 
Law  does  not  apply  .... 

See  Hindoo  Law  (9)  (10). 

See  Inheritance. 

Suit. 

(1)  In  a  —  for  rent  in  which  a  third  party 
intervenes,  plaintiff's  claim  may  be 
dismissed  on  his  failing  to  prove 
title,  before  intervenor's  claim  has 
been  inquired  into 

(2)  Regarding  title  to  mokureree  tenure^ 
where  cognizable  ... 

(3)  Under  section  14,  A£t  X.f  where  cogni- 
zable *... 

(4)  Not  to  be  dismissed  for  erasure  in 
plaint 

(5)  For  value  of  lost  crops  where  not 
affected  by  litigation  against  pro- 
prietary title  of  land,  &c.  ... 

(6)  For  title  and  possession  with  mesae- 
profits  not  barred  by  dismissal  of 
—  for  rent  ... 

(7)  In  —  under  section  77,  Act  X.f  the  only 
point  at  issue  is  the  fact  of  inter- 
vener's receipt  of  rent    up  to  time 

of—       ^ 
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(13) 


(14) 


Suit — {continued), 

(8)  Against  a   ryot,  who  sets  up  title  as 

tenant  to  a  hostile  zemindar  (against 
both  of  whom  plaintiff  established 
his  title)  is  not  cognizable  under 
clause  5,  section  23,  Aft  X. 

(9)  By  relative  on  behalf  of  minor  without 

certificate  of  administration 

(10)  Against  agent  under  Aft  X.  how  affect- 

ed in  the  matter  of  limitation 

(11)  Suits  between  ryots  for  possession,  how 

they  stand  as  to  limitation 

(12)  Order  for  withdrawal  of  a  —  under 

section  97,  C.  C.  P.,  how  to  be 
framed 

For  kubooleut  does  not  lie  where 
there  is  no  contract  as  between  land- 
lord and  tenant 

For  rent  barred  by  a  Civil  Court's 
'decree  as  to  title,  when  and  under 
what  circumstances 

(15)  Against  barbers  to  enforce  service 

(16)  For    management    of    an    endowment 

said  to  have  been  created  as  a  charge 
upon  ancestral  property 

(17)  For  assessment  on  a  ryot  claiming  no 

lakheraj  holding  does  not  lie  under 
section  78,  Aft  X. 

(18)  Separate    suits    involving    the    same 

property,    lower  Court's  order   of 
non-suit  reversed,  and  case  restored 
to  the  file  until  result  of  appeal  to 
Privy  Council  in  the  other  case  is 
known 

See  Arrears. 

See  Declaratory. 

See  Possessson  (1)  (4)  (5)  (10)  (12). 

See  Reversioners  (3)  (4). 

See  Right  (l). 

See  Ryot  (7). 

Summons. 

Lower  Court's  power  as  to  issue  of  — 
on  a  witness 

SUNNUff. 

Grant  of  —  by   judgment-debtor   after 
attachment  of  property 

Supplemental 

Plaint  after  receipt  of  Ameen's  report 
not  admissible  ... 

Sureties.    See  Naibs  (2). 

Surbubakar.    See  Alienation  (5.). 

Surinjamee.    See  Mortgage  (8). 

Survey  • 

(1)  Officer's  rejection  of  a  late  claim  not 

within  scope  of  the  special  limitation 
of  Aft  XIII.  of  1848 

(2)  Superintendent's  order  striking  off  an 

appeal  is  not  an  award  within  mean- 
ing of  Aft  XIII.  of  1848 

(3)  Court's  demarcation    cannot   over-ride 

a  competent    Court's  decree  as  to 
right  and  title  of  land 

(4)  Superintendent's  official  opinion  is  not 

legal  evidence*  and  survey-proceed- 
-  irigs  are  not  conclusive  as  to  title 

•        See  Award  (1)  (5/ 
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T. 

Talookdar.  # 

(1)  A  dependent  — suing  for  enhancement 

'is  entitled  to  a  finding  on  the  ques- 
tion whether,  by  holding  from  the 
Permanent  Settlement,  he  cannot 
claim  the  protection  given  by  sec- 
tion 51,  Regulation  VIII.  of  1793  ... 

(2)  Talookdars,  not  being  ryots,  are  entitled 

to  expenses  of  collection 

Tanks;  ,    • 

Grants  for  —  are  invalid  and  resumable 
by  zemindar 

Tenant. 

(1)  A  —  under  two  zemindars,  whose  lands 

are  ijmalee,  may  stand  on  his  rights 
as  to  one,  and  waive  them  as  to  the 
other 

(2)  Tenant's  liability  how  affected  by  trans- 

fer of  landlord's  rights  — 

TlPPERRAH. 

Marriage  in  —  .    See  Marriage  (2) . 

Title 

Under  written  agreement  valid  against 
forcible  possession,  for  both  heir  and 
heir's  putneedar,  so  that  either  may 
sue  to  recover  possession 

Tolls. 

Suits  for  rent  on  cannal  or  river     ... 

Transfer. 

(1)  Suit  for  possession  against  occupant  by 

— ,  who  is  not  recognized  as  a  tenant, 
not  cognizable  in  a  Revenue  Court. 

(2)  Of    landlord's     rights      liability      of 

tenant  .., 

See  Lease  (8). 

Transferable  Tenures 

(1)  Not  necessarily  mokureree  ... 

(2)  Transferable  nature  of  a  tenure  how  to 

be  determined 
Trees. 

Landlord  entitled  to  assess  —  ... 

Trust.    See  Auction-purchaser  (3). 

Tumleeknamahs. 
Effect  of  — 

U. 

Uncle  (Maternal).    See  Hindoo  Law  (8). 

Undbr-valuation. 

judge  how  to  act  in  a  case  in  which 
there  has  been  — 

Uterine 

Brother  has  a  preferable  title  to  suc- 
cession over  a  half-brother  under 
Hindoo  Law 

V. 

Vakalutnamah. 

Fresh  —  not  necessary  in   a   remanded 

esse  ■ .  . 

Variance.    See  Plaint. 

Vendee.     See  Sale.  ' 
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XXI 


VK£IF!CATI<ftl 

(i)     Of  written  statement  not  provided  for 

by  Act  X. 
(2)     Omission  in  first  Court  to  obtain  such 

—  no  ground  for  thxowing  out   an 

appeal 


••• 


w. 

Wasilat. 

In  a  suit  for  — ,  where  defendant  deny- 
ing claim  does  not  dispute  amount 
claimed,  Court  may  determine 
amount 


••• 


Waste.    See  Security  (i). 

Weights. 

Mode  of  determining  custom  where 
different  standards  of  —  and  measure- 
ments exist 


«•• 


(a) 


(3) 


(4) 


(5) 


Widow. 

(i)    Sale    by    Hindoo — without    necessity 
only  a  conveyance  of  life-interest    ... 

Endowment  of  idol  by  Hindoo  — 
with  husband's  property  when  not 
allowed 

Mere  declaration  of  necessity  not 
sufficient  to  justify  purchase  from 
Hindoo  — 

Defendant  in  possession  under  gift 
from  —  is  not  debarred  from  putting 
plaintiff  who  claims  as  purchaser 
from  the — to  proof  of  his  title        ... 

On  the  other  hand,  if  plaintiff's  pur- 
chase, though  invalid,  is  proved  prefer- 
able to  defendant's  alleged  gift,  he 
may  remain  in  possession  during — 's 
lifetime 
(6)  Relinquishment  to  reversioners  by 
—  in  possession  allowable  by  Hin- 
doo law 

Necessityof  sale  by  Hindoo  —  by  whom 
to  be  proved 

Pilgrimage  to  Benares  not  a  legal 
necessity  justifying  sale  by  Hin- 
doo— .•• 

Suit  by  — for  arrears  of  maintenance... 
(10)  No  acts  of  waste  or  fraudulent 
alienation  being  alleged,  Court  de- 
clined to  interfere  with— 's  manage- 
ment ••• 


(7) 
(8) 


(9) 
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Widow— {continued). 

See  Alienation  (3)  (4). 

See  Forfeiture.  * 

See  Mahomedan  Law  (3). 

See  Reversioners. 

Wife.    See  Gift  {1)  (2). 
See  Sale  (16). 

Winning  Pabtv 

May  appeal  when  placed  by  the  decree 
in  a  worse  position  than  before 


PAGE. 


... 


Withdrawal.    See  Suit  (13). 

Witness. 

When  a  Court  ought  not  to  refuse 
an  application  under  flections  168 
and  150,  C.  C.  P.,  to  compel  attend- 
ance of  absconding  —  ... 

See  Non-attendance. 

See  Re 'examination. 

See  Summons. 

Written  Statement.    See  Verification. 

Wrongful: 

Lawful  owner  of  property  of  which 
he  has  been  wrongfully  dispossessed 
can  recover  it,  either  from  original 
wrong-doer  or  from  bond-fide  pur- 
chasers from  wrong-doer  ... 

Wrongs 

Committed  by  deceased  person  sur- 
vive to  his  heirs 

Z. 

Zemindar.    See  Ejectment. 
See  lease  (10). 
See  Tanks. 
See  Zur^peskgee  (1). 

ZUR-I-PBSHGEE. 

(1)  Zur-i-peshgeedar    cannot    compel    his 

lessees  to  pay  rent  when  both  he 
and  they  are  evicted  by  the  zemin- 
dar 

(2)  A  lease    having    been  given  on  a  — 

advance,  a  suit  lies  for  the  balance 
of  rents 

(3)  Form    of   decretal    order   in  such   a 

case 
See  Leases* 
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of  guardianship  to  minor 

Appeal. 

(1)  No  —  lies  under  section  378,  Code  of 

Civil  Procedure,  from  an  order  reject- 
ing an  application  for  review 

(2)  To  Privy  Council  lies  under  section  39 

of  the  Charter,  from  High  Court's 
order  rejecting  an  application  for 
review 

(3)  No  —  lies  from  the  order  of  a  manager 

under  section  243,  Code  of  Civil 
Procedure 

(4)  Plea  of  sickness  inadmissible  where — has 

not  been  filed  in  time 

(5)  Summary  —  does,  not  lie  from  an  order 

rejecting  a  plaint 

(6)  Miscellaneous  or  special  —  not  admissible 

on  insufficient  stamp 

(7)  No  special  —  lies  from  an   order   of   a 

judge  rejecting  the  claim  of  one 
alleged  auction-purchaser  against 
another 

(8)  No  —  is  admissible  when  the  dispute  is 

not  between  the  parties  to  the  suit    ... 
Attachment.  '  See  Decree  (3). 

See  Execution  (a). 
Auction-purchaser. 

Liability  of —buying  an  estate  with  full 
knowledge  of  prior  lien  thereon 

C. 
Certificate 

Of   representation     where    not    neces- 
sary 
For  collecting  debts,  under  Act  XX.  of 

1841  y  is  not  transferable 
See  Administration. 
See  Minor. 
See  Widow  (2). 
Collector.    See  Sale, 
Correction 

(1)  Of  decretal  order  how  to  be  effected     . . . 

(2)  Of  error  in  calculation  of  interest  may 

be  applied  for  by  purchaser  of  a  decree. 

Costs 

(0  By  whom  payable  in  a  suit  instituted 

by  a  manager  for  the  benefit  of  the 

property 
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Costs — [conHnuod). 

(2)  Generally    carry    interest    without    an 

order  tq  that  effect 
Court  of  Wards.    See  Jurisdiction  (a). 

D. 
Drbt. 

Payment  of-«-by  decrees  may  be  allow* 

ed  at  the  discretion  of  a  Court 
See  Widow, 

Decree. 

(1)  Where  a  — has   been  split   into  shares 

without  judgment-debtor  being  a  party 
to  the  arrangement,  he  cannot  plead 
limitation  against  any  of  the  decree- 
holders  who  may  have  slept  over  their 
shares 

(2)  Decretal  order  how  to  be  corrected 

(3)  Each  of  several  —  s  held  by  attaching 

creditors  must  be  satisfied  according 
to  priority  of  attachment 

(4)  Defect    in  — of  lower  Court    remedied 

by  an  order  of  High  Court  to  Court 
executing  the  — 

(5)  Obtained    by  fraud    and    personation, 

proper  remedy  of  judgment-debtor   ... 
Deed 

Of  sale  executed  by  judgment-debt- 
ors according  to  agreement  with 
decree-holder  not  to  be  set  aside  for 
failure  on  their  part  to  register  his  name.      25 

£• 
Execution 

(1)  Of  decree  by  representative  of  deceased 

decree-holder 

(2)  Of  joint  decree  against  two  debtors,  at- 

tachment and  sale  how  to  proceed 
against  their  property 

(3)  Of  decree  by  others  than  decree-holders, 

remedy  lies  in  application  for  review 
to  Court  granting —  ... 

See  Limitation  (2)  (3).  • 

See  Mettle-profits.  * 

Ex-partb 

Decree  as  to  amount  of  wasilat  wfien 
not  allowable  ...         ©5 

F. 
Full  Bench  Decisions 

By  three  Judges. 

(2)  The  Court  (having  already  held  that 
the  Civil  Courts  cannot  interfere 
with  an  order  of  the  Board  of 
Revenue  directing  the  removal 
of  a  minor  to  the  Wards  Institu- 
tion in  Calcutta)  declined  to  pass 
an,    orde%    to    stay     the     minor's         * 
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Full  Bench  Decisions — {continued). 

removal  pending  an  appeal  to  the 
Privy  Council,  holding  that  it  had  no 
power  to  make  such  order  ... 

(2)  An  order  of  the  High  Court,  rejecting 
an  application  for  a  review  of  judg- 
ment is  a  final  order,  from  which  an 
appeal  lies  to  the  Privy  Council 
under  section  39  of  the  Court's 
Charter  ;  the  petition  of  appeal  being 
presented  within  six  months  from  the 
date  of  the  said  order 


page. 


G. 


Guardian.    See  Minor. 


1. 


Instalments 

(1)  After    decree    for    a    fixed    sum,  judg- 

ment-debtor cannot  be  allowed  to  pay 
by  —  without  consent  of  decree- 
holder 

(2)  After  decree,  a  Court  cannot  generally 

direct  payment  by  —  without  con- 
sent of  judgment-creditor.  An  ex- 
ception, made  under  peculiar  circum- 
stances 

Interest. 

(1)  Rectification   of  error  in  calculation  of 

—  may  be  applied  for  by  the  purchaser 
of  a  decree 

(2)  On  amount  due  at  time  of  decree,  even 

though  that  amount  consisted  of  sum 
due    and  —  held    not    to    be    com* 
pound— 
See  Costs* 

J. 

Judgment-debtor. 

The  splitting  of  a  decree  among  the 
decree- holders  does  not  affect  the  unity 
of —'s  position 

Jurisdiction 

(1)  of   Court    executing    a    decree    how 

limited 

(2)  Of  Civil  Court  as  regards  the  execution 

of  its  own  order  in  a  former  case, 
affirming  the  right  of  the  Court 
of  Wards  as  to  the  custody  of  a  minor  . 

-    L. 

Lien,    See  Auction-purchaser. 

Limitation 

(i)    Cannot    be    urged    in    appeal,    if    not 

pleaded  in  Court  below 
(9)    Execution  should  be  sued  out  within 

three  years  from  the  passing  of  Act 

XIV.  of  1859 

(3)  How   applied    when    original     decree- 

bolder  fails  to  execute  in  time,  and 
another  person  obtains   a    share    in 
the  decree 
See  Decree. 

Liquidation. 

Time  of— of  a  claim  after  attachment 
in  execution  need  not  be  limited  to, 
f        two  years  »  ^  ••• 
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M. 

Manager. 

Appointment   of  —  under    section    243, 
f"  \  Code  of  Civil  Procedure,  discretionary. 

See  Appeal  (3). 

Mesne-profits 

;(i)  Not  awardable  by  Court  executing  a 
decree  wherein  they  are  not  pro- 
vided 

(2)  A  decision  as  to  amount  of  —  should  not 
be  given  without  examination  of  evi- 
dence filed  by  both  parties 

(3)  Awarded  to  date  of  obtaining  posses- 
sion, recoverable  in  execution  even  on 
an  account  filed  by  plaintiff  for  period 
subsequent  to  suit 

(4)  Conjectural  estimate  of —  in  executing  a 
decree  when  allowable 

j  (5)  Where  mustagiri  jumma  is  to  be  basis 
of  account  of — ,  recoverable  from  a 
judgment-debtor 

Minor. 

(1)  Certificate  of  guardianship  to  a  —  may 
be  allowed  to  a  widow  after  a  certifi- 
cate of  administration  has  been 
granted  to  another  party 

(2)  Liability  of  —  for  bond-fide  acts  of  guard- 
dians 

See  Full  Bench  Decisions  (1). 
See  Jurisdiction  (2). 
Mustagiri.    See  Mesne-profits  (5). 

P. 
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**•    Proclamation.    See  Sale  (2), 

R. 

Refund.  See  Stamps. 
Remand.  See  Stamps. 
Representation 

Of  deceased  decree-holder.  Party  apply- 
ing for  execution-  to  be  called  on  to 
prove  his  right  to  represent 
See  Certificate. 

Re-sale 

For  default  under  section  253,  Code  of 
Civil  Procedure ;  bids  to  commence 
de  novo  ... 

Review.    See  Appeal  (1)  (2). 

See  Full  Bench  Decisions  (2). 

s. 

j  i  Sale 
1  (1)    By  Collector  under  section  248,  Code  of 
Civil  Procedure,  when  necessary 
^  j  (2)     Proclamation  of  —  for  30  days  when 
necessary 

.  Set-off 

Of    one    debt     against   another   when 
31  1  allowable 

!  Settlement 

Between    decree-holder  and   judgment- 
debtor    holds  good,    notwithstanding 
,  partial   failure   on    the   part  of.  the 

16  1  latter  to  fulfil  the  terms 
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Sickness 

An  insufficient  plea  for  not    filing  an 
*   appeal  in  time 

Stamp  Law, 

Copies  of  decrees,  applied  for  after  — 
came  into  operation,  must  be  pre- 
pared under  the  rules  it  prescribes  ... 


Stamps. 

Duty  on  petition  of  appeal  is  rt  fund- 
able in  a  case  remanded 
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V. 

Verification 

As    regards    paper    of    exceptions    to 
plaintiff's  statement 

W. 

Was  flat.    See  Mesne-profits. 
Widow. 

( 1 )  Liability  of  —  for  debt  contracted  by  her 

husband 

(2)  Of  a  party  who  was  once  a  partner  in 

a  firm,  under  what  circumstances  en- 
titled to  a  certificate  to  collect  his 
outstanding  debts 
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A. 

Abduction. 

Alteration  of  conviction  from  —  to  enti- 
cing 

Abhtmbnt 

Of  wrongful  concealment  under  section 
368,  Penal  Code,  changed  to  —  under 
section  116 

Abettors.    See  Principals  and  — '. 

Accused  Persons.    See  Detention. 

Affray 

(1)  For  land  ending  fatally.     Punishment 

for  the  defensive  party 

(2)  Case  of  —  with  homicide  under  Reg.  V  Ir 

of  1828 
Amrnds. 
(i)    No  —  to  person  falsely  charged  with 

theft 
(a)    No  —  in  cases  of  defamation  where  the 

complainant  admits  the  more  serious 

charges  complained  of 
Appeal 
(0    in  cases  of  rioting  and  being  members 

of  an  illegal  assembly 

(2)  From     order    of    Magistrate    ordering 

maintenance  of  chowkeedar  in  pos- 
session of  chakeran  land 

(3)  In  trials  by  Jury 
Assault. 

(1)  A  charge  of  —  and  theft  should  not  be 

dismissed  for  default  of  complainant's 
attendance 

(2)  An  unpremeditated  —  ending  in  a  fatal 

affray  committed  in  the  heat  of  pas- 
sion upon  a  sudden  quarrel  was  held 
to  come  within  exception  4,  section 
300,  Penal  Code 
Assembly  (being  a  member  of  an  unlawful) 
—  Proof  necessary  to  convict  of  — 
and  of  culpable  homicide  not  amount- 
ing to  murder  .., 

See  Rioting  (1)  (3). 
Assessors. 

Amendment  of  charge  after  rinding  and 
discharge  of  — 

B. 

Bribe. 

Offer  of  —  to  Juror 

c. 

Chakeran  Land.     See  jurisdiction  (2). 

Charge. 

(»)    Imposition  ot  fine  for  false  — 

U)    Withdrawn  —  need  not  be  investigated 

<3)    Of  Judge  —  Misdirection  to  the  Jury  ... 

(4)  Of  judge  to  Jury  what  to  contain 

(5)  Amendment  of  — 

(6)  Ditto  ditto  after  finding  and  discharge 

oj  Assessors 
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Child. 

Capacity  of  —  to  do  wrong  how  to  be 

1  measured 

•** 

45  I  Chowkeedars.    See  jurisdiction  (2). 
1  Civil  Injuries. 

Enquiries  into  cases  involving  — 
Collector. 

Committals  by  — 

Committals 

By  Judges  of  Small  Cause  Courts       ... 
Cancelment  of  — 

By  Collector 

••• 

Confessions  by  Prisoners. 

Condemned 

... 

Construction.    See  Child. 

See  Poison. 

Convictions. 

( 1 )  Alternative  —  in  case  of  false  evidence 

(2)  Upon  evidence  in  another  case  and  with- 
out defence  of  prisoners 

Criminal  Breach  of  Trust. 

The  subsequent  making  away  with  pro- 
perty by  a  person  originally  in  lawful 
possession  of  the  same  is  •— 

Criminal  Trespass. 
^         The  entry  by  one  man  on  another's  pro- 
perty, accompanied  by  the  cutting 
\  down  of  trees  in  that  property,  is . 

25  I  Culpable  Homicide  not  amounting  to 
Murder. 
:  (1)     Murder  by  two  persons  of  the  deceased 
in  the  act  of  having  sexual  intercourse 
with  the  wife  of  one  of  them 
33    (2)    Striking  a  hasty,  though  fatal,  blow  for 
abuse  of  mother 
See  Assembly. 
See  Jury  (5)  (10). 
See  Kidnapping. 

D. 

Dacoitv.  • 

Offence  of  "  knowingly  having  in  pos- 
session "  generally  included  in -that 

of  — 

... 

Defamation. 

( 1 )  Conviction  for  —  quashed,  the  bona  fides 
of  charge  having  been  lost  sight  of  ... 
No  compensation  in  cases  of  —  in  which 
the  complainant  admits  the  more  seri- 
ous charges  complained  of 
Assertion  of  the  way  in  which  Serishta- 
dar  had  issued  perwannahs  in  an  arbi- 
tration-suit is  not  — 

Deputy  Mag istratr.     See  Errors. 

•  See^furisdiction  (3). 
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Detention. 

Section  152,  Criminal  Procedure  Code, 
does  not  apply  to — of  accused  persons 
for  less  than  24  hours  continuously. 

Drug.     See  Poison. 

E. 

Enticing.    See  Abduction. 
Errors 

Of  Deputy  Magistrate  in  proceeding  by 
warrant    instead    of     summons    no 
ground  for  quashing  his  proceedings. 
Evidence. 

(1)  Former  depositions  of  witnesses 

(2)  False  —  alternative  conviction 

(3)  High  Courtj  cannot  interfere  on   ques- 

tions of  — 

(4)  Of  .wife  against  husband 
See  Convictions. 

See  Jury  (4). 

F. 

False-  C  h  a rg e.    See  Charge  <  1). 
False  Information.     See  Information. 
Foreign  States.     Set  Independent  States. 

G. 

Grievous  Hurt.    See  Hurt. 

H. 

Hurt. 

What  disability  constitutes  — ,  and  what 

grievous  — 

I. 

Independent  States.    See  Kidnapping. 
Information. 

False  —  respecting  offence  committed... 

Insanity. 

( 1 )  Course  to  be  pursued  by  Sessions  J  udges 

in  the  cases  of  apparently  insane  per- 
sons charged  with  murder 

(2)  Procedure  in  cases  of  accused  persons 

found  to  be  insane 

(3)  Procedure  on  acquittal  of  an   accused 

person  on  the  ground  of  — 

(4)  Absence  of  motive  for  crime  when  cor- 

roborated by  evidence  of  prisoner's 
previous  — 
Investigations.    See  Murder  (1). 

•  See  Small  Cause  Courts. 

J- 

Judges.     See  Charge. 

See  Jurisdiction. 
See  Sessions. 
Jurisdiction. 

*(i)  Cases  under  section  29,  Act  V.  of  1861 , 
cognizable  by  Magistrate,  and  not 
judge 

(2)  Of  Magistrates  to  order  maintenance  of 

chowkeedar  in  possession  of  chakeran 
land 

(3)  A  Deputy  Magistrate  has  no  —  over  an 

offence    under    section    45%    Penal 
1        Code  * 
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Jury. 

(1)  Composition  of  —  in  trial  of  a  Native 

Christian 

(2)  Mode  of  directing  a  — 

(3)  Prevention   of    imminent  danger  pend- 

ing enquiry  of —  ••• 

(4)  Warning  in  case  of  substantially  con- 

sistent evidence   not  a'  misdirection 
to  —  »•• 

(5)  Finding  of  —  for  culpable  homicide,  and 

not  murder 

(6)  Appeals  in  trials  by  —  ••• 

(7)  Judge's  charge  to  —  what  to  contain  ... 

(8)  Offer  of  bribe  to  Juror 

(9)  Unanimity  of  — 

( I  o)  Finding  of  —  that  the  crime  is  not  mur- 
der, because  accused  had  no  object  in 
killing  deceased,  is  not  legal,  and  does 
not  amount  to  conviction  of  culpable 
homicide  not  amounting  to  murder... 

See  Rape  (1). 

See  Theft  (3). 


K. 


Kidnapping. 

The  subject  of  an  Independent  State, 
though  not  amenable  to  the  British 
Courts  on  a  charge  of  culpable  homi- 
cide not  amounting  to  murder  com- 
mitted out  of  British  territories,  may 
be  so  amenable  on  a  charge  of  —  from 
those  territories 
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Language. 

Of  order  in  miscellaneous  cases 

Local  Nuisances. 

Issue  and  enforcement  of  injunction 
under  section  314,  Criminal  Proce- 
dure Code 


M. 


Magistrates. 

Reversal  of  orders  by—  in  civil  cases. 
See  Jurisdiction  (1)  (2). 

Mookhtars 

Dismissal  of — by  Magistrates 

Murder. 

(i)     Investigations  by   Police  and   Magis- 
trates in  cases  of  —  by  poison 

(2)  By  two  persons  of  the  deceased  in  the 

act  of  having  sexual  intercourse  with 
the  wife  of  one  of  them 

(3)  A  capital  sentence  mitigated  in  the  case 

of  —  committed  while  under  the  influ- 
ence of  provocation  caused  by  an  in- 
trigue with  the  wife  of  the  prisoner... 

(4)  Commutation  of  capital  sentence  in  a 

case  where  the  evidence  was  doubtful 
.  as  to  the  precise  part  taken  by  the 
prisoner 
f5)     Principals  and  abettors  in  —  ... 

See  Culpable  homicide  not  amounting  to—. 
See  Insanity  (1). 
See  jury  (5)  (10). 
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N. 

Native  Christians.    See  Jury  (i). 
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APPELLATE  HIGH  COURT, 


The  21^  July  1864. 
Present  : 

The  Hon'ble  E.  P.  Levinge  and  F.  A.  Glover, 

Pujsne  Judges, 
Eriction— Breach  of  Contract  of  Occupancy. 
Case  No.  3565  of  1863  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  F.  Tucker.  Judge  of  Shahabad, 
dated  the  2nd  October  1863,  reversing  a 
decision  passed  by  Air.  P.  P.  Carter, 
Deputy  Collector  of  that  District,  dated 
the  2/st  September  i860, 

Bishen  Dyal    Sing   (Defendant),   Appellant, 

versus 

Probhoo  Dass  (Plaintiff),  Respondent. 

Baboos    Mohineemohun     Roy    and     Mohesh 
Chunder  Chowdhry  for  Appellant. 

Baboos   Mahendrolall    Shome  and    Moulvie 
Syud  Murhumut  Hossein  for  Respondent. 

When  a  zur-i-peshgeedar  and  those  holding  under  him 
arc  evicted  by  the  zemindar,  and  the  zur-i-peshgeedar  is 
unable  to  sustain  his  own  title  in  a  Court  of  law,  he 
cannot  compel  the  person  with  whom  he  has  made  a 
contract  of  occupancy  to  pay  him  rent  when  he  cannot 
keep  such  person  in  possession  of  the  demised  land. 

This  is  a  suit  for  arrears  of  rent  due  on 
a  farming  lease.  The  plaintiff  was  a  mort- 
gagee, and  having  been  put  in  possession  by 
her  mortgagor,  Koer  Singh,  she  granted  the 
above-mentioned  lease  to  the  defendant. 
The  plaintiff  claimed  Rupees  52,  arrears  of 
126 1,  and  for  the  years  from  1262  to 
1264,  ihe  sum  of  Rupees  2,427.  Out  of  this 
sum,  bh*e  has  given  credit  for  Rupees  937, 


paid  by  way  of  advance,  and  has  made  the 
total  claim  of  Rupees  2,563  for  rent  and 
interest. 

The  defence  is  that  the  plaintiff  and  the 
defendant  were  simultaneously  dispossessed 
from  the  land  by  the  \  laintiff's  mortgagor, 
Koer  Singh,  from  the  years  1262  to  1264, 
and,  therefore,  the  defendant  is  not  liable  for 
trie  rent  of  those  years,  and  that  the  advance 
admitted  to  have  been  made  by  the  defend- 
ant has  more  than  paid  the  balance  of  the 
year  1261. 

The  disposition  of  the  plaintiff  is  proved, 
and  she  is  estopped  from  disputing  the  con- 
trary from  the  fact  that  she  sued  Koer 
Singh  alleging  her  expulsion.  In  this  suit 
she  failed  on  the  ground,  as  alleged  at  the 
bar,  that  Koer  Singh  was  proved  to  be  a 
rebel,  and  his  estates  were  attached  by  Go- 
vernment. 

The  first  Court  dismissed  this  suit,  but 
the  Lower  Appellate  Court  reversed  t^at  find- 
ing, and  decreed  the  whole  of  the  plamtiff's 
demand.  Against  that  finding  this  special 
appeal  is  brought,  and  it  is  alleged  that,  as 
the  plaintiff  was  disp  ssessed  by  the  person 
under  whom  she  claims,  and  her  tenant  also, 
she  is  in  equity  debarred  from  recovering  the 
rent  sued  for. 

We  think,  under  the  peculiar  circumstances 
of  this  case,  that  it  would  not  be  acting  ac- 
cording to  the  doctrine  of  justice,  equity, 
and  good  conscience,  to  hold  the  defendant 
liable  for  the  rent  of  the  land  which  he  never 
enjoyed,  and  Jrom  which  he  was  expelled 
along  with  his  lessor,  by   the  person  undef 
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whom  his  lessor  claimed  tiile.  We  think 
the  contract  between  the  plaintiff  and  the 
defendant  must  have  imported  into  it  a  co- 
venant by  the  plaintiff  for  a  good  title,  and 
free  from  disturbance  by  those  under  whom 
she  claims,  and  that  the  lessee  shall  enjoy 
the  land  so  demised  by  her.  If  a  third 
party  or  stranger  evicted  the  defendant, 
then  we  think  the  plaintiff  would  not  be 
prevented  from  recovering  rent  from  his 
tenant.  But  when  we  find  the  zemindar 
evicting  his  zur-i-peshgeedar  and  those  hold- 
ing under  the  latter,  and  the  zur-i-peshgeedar 
unable  to  sustain  his  own  title  in  a  Court 
of  law,  no  matter  for  what  cause,  we  do  not 
see  the  justice  in  holding  that  he  can  compel 
the  person,  with  whom  he  made  a  contract  of 
occupancy,  to  fulfil  one  side  of  the  engage- 
ment— viz.,  the  payment  of  the  rent — when 
he  cannot  keep  his  tenant  in  possession  of 
the  demise  land,  or  restore  him  to  that 
possession  from  whence  he,  the  zur-i-pesh- 
geedar, had  also  been  driven  by  his  own 
superior.  The  plaintiff's  failure  during  the 
period  for  which  she  seeks  to  recover  rent, 
to  establish  her  own  former  position  against 
Koer  Singh,  and  consequently,  the  position 
of  those  who  held  under  her,  seems  to  us 
decisive  against  her  claim  in  equity  to 
recover  under  a  contract  made  by  her  with 
one  whose  position  altogether  depended  on 
her  maintaining  her  own.  Supposing  that  the 
transaction  between  the  plaintiff  and  Koer 
Singh  was  fictitious,  the  act  of  Koer  Singh 
would  be  fatal  to  the  right  of  the  plaintiff 
recovering  in  this  action ;  for  the  defendant 
would  not  then  be  bound  by  the  contract 
entered  into  with  the  plaintiff  after  the 
dispossession  by  Koer  Singh.  But  be  the 
contract  between  plaintiff  and  Koer  Singh 
genuine  or  not,  we  cannot  see  the  justice 
in  holding  that  the  person  with  whom  she 
contracted  is  bound  to  pay  rent  for  the 
land  which  he  never  enjoyed  under  a  con- 
tract wade  with  the  plaintiff,  who  was  dis- 
possessed by  her  own  lessor. 
Appeal  allowed  with  costs. 


The  ist  August  1864. 

Present ; 

The  Hon'ble  C.  Steer  and  E.  P.  Levinge, 

Puisne  Judges. 

Rent— Liquidated  Damages. 

Case  No.  3615  of  1863. 

Special   Appeal  from   a  decision  passed  by 
v    Moulvie    Naziroodetn    Ma&omed,    Princi- 
pal Sudder  Aniien  of  Hooghly,  dated  the 


22nd  May  1863,  affirming  a  decision 
passed  by  Baboo  Lukhynarain  Miiler, 
Sudder  Ameen  of  thai  District,  •  dated 
the  jolh  August  1S62. 

Debnath  Roy  Chowdhry  (Plaintiff),  Appellant, 

versus 

Kally    Kisto    Roy     Chowdhry    (Defendant), 

Respondent, 

Baboos  Baneemadhub  Banerjee  and    Muttec 
Lall  Mookerjee  for  Appellant. 

Baboo  Ktshen  Succa  Mookerjee  for 

Respondent. 

The  defendant  bought  a  house  belonging  to  the  plaint- 
iff, and  standing  on  bis  own  land,  on  the.  condition  that, 
as  long  as  the  house  was  not  removed,  he  would  pay  the 
plaintiff  a  certain  sum* per  month.  The  house  not  hav- 
ing been  removed,  the.  plaintiff  sues  for  the  stipulated 
sum  from  date  of  purchase.  Held  that  this  was  not 
an  action  for  rent,  but  a  suit  for  liquidated  damages,  and, 
as  such,  cognisable  in  the  Civil  Court. 

The  defendant  bought  a  house  formerly 
belonging  to  the  plaintiff,  and  standing  on 
his  own  lakheraj  land.  The  plaintiff  avers 
that  it  was  verbally  agreed  between  him  and 
the  defendant  that  the  house  was  to  be  re- 
moved, and  that,  as  long  as  it  was  not  re- 
moved, he  would  pay  the  plaintiff  Rs.  26  a 
month.  The  house  has  not  been  removed, 
and  the  plaintiff  brings  this  suit  to  obtain 
from  the  defendant  the  stipulated  sum  of 
Rs.  36  a  month  from  the  date  of  the  pur- 
chase up  to  the  20th  Jeit  1269. 

Both  the  Courts  below  have  regarded  this 
suit  as  a  suit  for  rent,  and  have  refused  to  enter- 
tain it  as  a  suit  cognizable,  by  the  Civil 
Court. 

We  think  that  the  Quit  has  been  properly 
brought  in  the  Civil  Court.  There  is  no 
relation  of  landlord  and  tenant  between  the) 
parties.  The  defendant  is  in  no  sense  a 
tenant  of  the  plaintiff.  He  is  not  and  can- 
not be  the  tenant  in  respect  to  his  own  house, 
and  the  plaintiff  has  clearly  guarded  himself 
against  the  possibility  of  his  being  considered 
the  tenant  of  the  land.  It  is,  in  fact,  clear 
that  there  is  a  contract  that  the  defendant  is 
to  remove  the  house.  Till  it  is  removed, 
and  so  long  as  it  encumbers  the  ground,  the 
defendant  is  to  pay  a  penalty  as  measure  of 
damages  to  the  amount  of  Rs.  26  monthly. 
It  is  not  then  an  action  for  rent,  but  a  suit 
for  liquidated  damages,  and  such  an  action 
is  decidedly  a  suit  to  be  tried  in  the  Civil 
Court.  We  accordingly  reverse  the  order 
of  the  lower  Court,  and  remand  the  case 
for  trial,  whether  there  was  such  a  contract 
as  that  alleged  by  the  plaintiff,  and  whether 
he  is  entitled  under  it  to  the  sum  claimed,  or 
any  part  of  it. 
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•  Tfce  nt  Augfest  tb$4. 

#  Present: 

Tbe  Hon'ble  C.  Steer  and  £.  P.  Levinge, 
d*uisne  Judges. 

Enhancement— Onut  Proband!. 

Case  No.  1321  of  1863  under  Act  X.  of  1859. 

Special  Afpt&l  from  a  decision  passed  by 
Mr.  E.  Jackson,  Additional  Judge  of  Nud- 
dea,  dated  4ke  28th  January  186$,  affirm- 
ing a  decision  passed  by  Mr,  H.  Sever- 
idge%  Deputy  Collector  of  that  District, 
Htmhd  the  tSth  November  1S6& 

Mt.  James  Hills  {Plaintiff),  Appellant, 

versus 

Jendar  Jfandul  (Deiett&ant),  Respondent. 

Baboo  Nil  MaShub  Sein  for  Appellant 

Mr.  H.  £.  ttoidble  for  Rttporrdrtit. 


who  sues  for  enhanced  rent  is  bound  to  prove 
ts^thepreielftYste  is  not  fair  and  equitable. 

Tta  point  hi  special  appeal  is  that,  no:- 

Withstanding  tnat  the  Court  has  allowed 
that  tbte  productive  powers  of  the  land  has 
Increased,  it  has  nevertheless  only  allowed 
ihe  tatfc  of  rem  previously  paid  by  the  de- 
fendant. We  find  that,  though  the  Court 
-admits  that  the  land  has  improved  in  pro- 
ductive powers,  the  plaintfff  failed  to  prove 
"tfc&t  it  had  increased  to  an  extent  above 
What  the  defendant  now  paid  for  it.  It 
-was  certainly  incumbent  on  the  plain. iff  to 
•give  SOme  evidence  or  data  upon  which  the 
Cottrt  could  decide  what  was  a  fair  and 
equitable  rate ;  and,  as  he  failed  to  do  so, 
there  was  no  ground  on  which  the  Court 
could  say  what  was  the  fair  and  equitable 
-tile.  Thfe  decision,  therefore,  being  light, 
We  dfc&nissihe  special  appeal  with  costs. 


The  1st  August  1864, 

'Present: 

The  Hon'ble  C.  Steer  and  F.  P.  Levinge, 

Puisne  Judges. 

Enhancement— Variations  between  Notice  and 

Plaint 


_..  Nos.  1308  to  1316,  1319,  1310,  1322 
to  1331,  and  1332  of  1863  under  Act  X.  of 
1859. 

Special  Appeals  from  a  decision  passed  by 
Mr.  E.  Jackson.  Additional  Judge  of 
Nuddea,  dated  the  20th  January  1863, 
affirming  a  decision  passed  by  Mr.  //. 
Bevtridge,  Deputy  Collector  of  that  Dis- 
•  tricl,  dated  the  18th  November  sit 6 2. 


Mr.  James  Hills  (Plaintiff),  Appellant, 

versus 

Panch  Cowree  Shaikh  and  others  (Defend- 
ants), Respondents. 

Baboo  Nil  Madhub  6ein  for  Appellant. 
Mr.  J?  A\  Twidale  for  Respondents. 

A^plai*titf  is  not  toft*  prejudiced  by  reason  of  his  plaint 
demanding  less  rent  than  that  specified  in  his  notice  to 
enhance,  when  such  notice  has  not  been  disputed  until 
after  action  brought.  On  the  other  hand,  a  plaintiff 
oannot  recover  higher  rent  than  that  demanded  in  the 
notoe  of  enhancement. 

It  is  admitted  that  one  decision  in  special 
appeal  No.  1332  et  ,1863  will  govern  the 
above  appeals. 

This  was  a  suit  for  arrears  of  rent  at  an  en- 
hanced raie. 

The  defendant  pleaded  *hat  he  "held  the 
land  under  a  monrosee  mokureree  jote,  and 
was  ndt  liable  to  be  enhanced. 

The  first  Court  found  the  above  plea  false, 
but  'dismissed  the  plaintiff's  suit,  on  the 
ground  that  he  had  not  proved  his  rrght  to 
enhance  under  the  17th  section  of  Act  X.,  as 
•the  value  of  produce  had  not  increased. 
The  <Lower  Appellate  Court  ruled  that  finding 
not  to  be  correct,  and  held  that  the  value 
of  produce  had  increased,  but  upheld  tne 
decision  df  the  first  Court  on  ano.her  g  ound. 
The  Jix&ge  found  that  the  notice  of  enhance- 
ment specifying  the  amount  of  rent  varied 
considerably  in  all  these  cases  from  ihe 
pleadings,  some  being  above  tne  amount 
sded  for  in  the  plaint,  and  some  below,  and 
on  this  ground  dismksed  the  plaintiff's  suit, 
holding  '*  that  the  Court  cannot  allow  the 
suit  to  be  brought  for  a  different  rent  than 
what  is  contained  in  each  ryot's  notice. " 

On  special  appeal  we  are  of  opinion  that 
a  discrepancy  between  the  rent  claimed  in 
the  notice  to  enhance  and  the  plaint  is  no 
cause  for  dismissing  the  suit.  The  13th 
section  of  the  Act  merely  requires  the  land- 
lord to  serve  a  notice*  •'  specifying  the  rent 
to  which  he  (the  ryot)  will  be  *ubjegt  for 
the  ensuing  year,  and  the  ground  on  which 
an  enhancement  of  rent  is  claimed;"  but 
nowhere  is  it  stated  in  the  Act  that,  in  a 
suit  for  arrears  of  rent  at  an  enhanced  rate, 
it  is  necessary  for  the  plaintiff  to  prove  the 
amount  of  rent  specified  in  the  notice  to  be 
the  correct  rent,  or  any  provision  declar- 
ing that  the  plaint  may  not  be  framed  de- 
manding a  lesser  amount.  It  is  to  be  re- 
marked in  these  cases  that,  after  the  seivice 
of  the  notices,  the  ryots  remained  passive, 
and  look  no  steps  to  dispute  the  rent  de- 
manded.    When  the  rents  for  the  year  fey 
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into  arrears,  primd  facie,  the  rent  thus  notified 
was  the  rent  in  arrears.      But  on  the  plaintiff 
being    compelled    to    resort    to  a  Court    of 
Justice  to  establish  his  right  to  his  rent  and 
recover  it,  he  found  that  in  some  cases  the 
rates  demanded  were  too  high,  and  in  some 
too  moderate.     It  would  also  appear  that, 
before  the  plaint  was  filed,  more  land  was 
found  to  be  in  the  occupation  of  the  ryot. 
These  circumstances  being  discovered,  the 
error  was  corrected  as  far   as  in  the  plaintiff's 
power  lay.     The  plaintiff  had  to  verify  his 
plaint,    and    he    could    not  be  expected    to 
verify    a  pleading  if  he  knew    it   demanded 
an   erroneous   amount   of   rent.      We   think 
the  plaintiff  is  not  to  be  prejudiced,  because 
his  plaint  demands  less  rent  than  that  speci- 
fied in  his  notice  to  enhance,  as  this  notice 
has  been    acquiesced  in,  by  the  ryot  lying 
by,    and     not    disputed    until    after    action 
brought.    Suing  for  less  is  in  favour  of  the  ryot, 
the  defendant,  and  the  variance  in  his  favour 
should  not.be  turned   against   the   plaintiff 
as  a  weapon  to  defeat  him.     On  the  other 
hand,  we  think  that,  if  the  plaint  went  for  a 
higher  rent  than  that  demanded  in  the  notice 
to  enhance,  the  plaintiff  could  not  recover 
the  higher  rent. 

These  21  appeals  must  therefore  be  re- 
manded to  the  Lower  Appellate  Court  for 
trial ;  and  if  the  Court  shall  find  that  the 
plaintiff  is  entitled  to  the  arrears  at  an  en- 
hanced rate,  the  Court  is  not  to  decree 
against  the  defendant  a  higher  rent  than 
that  specified  in  the  notice.  As  the  Court 
below  has  found  that  ihe  value  of  produce 
has  increased,  the  plaintiff  has  proved  one 
condition  precedent  to  recover  the  arrears  of 
rent  at  an  enhanced  rate.  The  Court  will 
therefore  proceed  to  try  and  determine  the 
plaintiff's  claim,  and  the  amount  of  rent 
which  he  is  entitled  10  recover. 


Mookerjee,  Principal  Sudder  %Ameen  of 
that  District,  dated  the  29th  Aovemker 
1862. 


•  - 


m      The  2nd  August  1864. 
Present: 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Endowed  Property  —  Grant  of  Putnee  thereof— 
Contract  for  Specific  Performance. 

Case  No.  91  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  J.  E.  S.  Lillie,  Judge  ofHoo»hly, 
dated  the  iSt/i  August  1863,  reversing  a 
decision    passed    by    Baboo%    Punchanun 


Motee   Doss  and  others  (Plaintiffs),  Appel- 
lants, 


versus 

Mudhoo  Soodun  Chowdhry  and  others  (De- 
fendants), Respondents. 

Mr.  G.  C.  Paul  and  Baboo  Boykunto  Nath 
Paul  for  Appellants. 

Baboo  Anund  Chunder  Ghosal  for  Respond- 
ents. 

In  this  case  the  CoUrt  refused  to  enforce,  against  the 
manager  of  certain  endowed  property,  a  contract  for 
specihe  performance  (tne  contract  being  for  the  grant 
of  a  putnee  lease  of  a  portion  of  the  said  property), 
on  the  ground  of  its  being  doubtful  whether  it  is  com- 
petent to  the  manager  of  endowed  property  to  grant  a 
putnee  thereof. 

If  there  be  a  binding  contract  belweefi 
the  plaintiff  and  the  defendant,  which  the 
defendant  has  broken,  the  remedy  is  in  tbjs 
case  by  a  suit  for  damages.     The  question 
now   before    us  is,  whether  the   plaintiff    is 
entitled  to    a  decree  for  a  specific  perform- 
ance of  the  contract  alleged,  which  is  that 
the  defendant  shall  grant  a  putnee  lease  of 
certain    property.     The     property    was    be- 
queathed to  the  defendant  by  a  will  subject 
to   certain    religious  trusts  in  favour   of    an 
idol,  and  the  testator  by  his  will  prohibits 
any  transfer  of  the  property  by  sale  or  gift. 
The  defendant,  it  is  alleged,  has  ccntractejj 
with  the  plaintiff  to  gr«nt  him  a  putnee  of 
the    property,    receiving   by   way   of   bonus 
Rs.   800.     The   grant  of   such    an   interest 
is    an    approach    at    least   to^an   alienation 
permanently   of   a  portion  of   the   propeity. 
It  is  by  no  means  clear  to  us  that,  either 
under  the  terms  of  the  will  in  this  case,  or 
by  law,  it .  is   competent  to  the,'  manager  of 
endowed  property  to  grant  a  putnee  thereof. 
This  doubt  alone,  without  actually  going  xhe 
length  of  saying  that  such  an  interest  Can- 
not be  lawfully  given  by  such  a  person,  is 
a   sufficient    ground    for    disposing   of    the 
present  suit,  because,  if  there  is  any  legal 
doubt  whether  the  defendant  can  duly  create 
an  interest  of  this  sort  in  endowed  property, 
we  certainly  ought  not  to  enforce  the  con- 
tract for  specific  performance  against  him. 
On    these    grounds,    we    shall    reverse    the 
decree  of  the  Lower  Appellate  Court,   and 
dismiss  the  suit,  a-lowing  the  appeal.       Each 
party  to  pay    their  own   costs  of   both.,  the 
appeals. 
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•  The  4th  August  1864. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  E.  Jackson, 

Puisne  Judges. 

Presumption  of  Occupancy  before   Permanent 

Settlement 

Cases  Nos.  168  and  169  of  1864  under  Act  X. 

of  1859. 

Special  Appeals  from  a  decision  passed  by 
Mr.  O.  W.  Mallet,  Judge  of  Beerbhoom, 
dated  the  10th  October  1863,  affirming  a 
decision  passed  by  Mr.  J.  Johnson,  Deputy 
Collector  of  that  District,  dated  the  $th 
July  1863. 

Hurrekishen  Roy  (Plaintiff),  Appellant, 

versus 

Shaikh  Baboo  and  others  (Defendants), 

Respondents. 

Baboo  Chunder  Madhub  Ghose  for  Appel- 
lant. 

Baboo  Banee  Madhub  Banerjee  for  Re- 
spondents. 

A  defendant  who  does  not  allege  possession  or  uniform 
payment  since  the  Permanent  Settlement,  and  whose 
witnesses  prove  the  contrary  (t.  *\,  his  possession  for  25 
or  26  years  as  alleged  by  himself),  is  not  entitled  to  the 
benefit  of  the  presumption  laid  down  in  section  4,  Act 
X.  of  1S59. 

These  were  two  suits  for  arrears  of  rent  at 
an  enhanced  rate,  pursuant  to  notice  under 
section  13,  Act  X.  of  1S59. 

The  first  Court  found  that  the  defendant's 
land  had  been  held  at  fixed  rates,  which  had 
not  changed  for  twenty  years ;  and,  presuming 
therefrom  that  it  had  been  held  at  fixed  rates 
from  the  Permanent  Settlement,  it  dismissed 
the  plaintiff's  claim. 

The  Appellate  Court,  also  finding  the  de- 
fendant's receipts  for  those  twenty  years  to 
be  genuine,  dismissed  the  plaintiff's  appeal. 

It  is  now  stated  that  the  defendant  has  not, 
in  his  reply,  or  by  his  witnesses  or  docu- 
ments, attempted  to  urge  that  his  land  has 
been  held  at  fixed  rates,  which  have  not 
changed  from  the  Permanent  Settlement; 
that  his  allegation  is,  that  he  has  held  for  25 
or  26  years;  that  his  receipts  are  for  that 
period,  and  that  his  witnesses  speak  to  his 
possession  for  thoss  years ;  that  the  Courts 
have,  therefore,  wrongly  applied  the  pre- 
sumption laid  down  in  section  4,  Act  X,  of 
1859. 

We  think  this  objection  is  valid.  The 
defendant  does  not  allege  possession  or  pay- 
ment at  a  fixed  rate  since  the  Permanent 
Settlement,  and  his  witnesses  prove  the  con- 
trary, jle  cannot,  therefore,  obtain  the  bene- 
fit of  such  a  tenure. 
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The  Lower  Court's  decision  is  reversed, 
and  the  case  remanded  for  decision  on  the 
remaining  issues. 


The  4th  August  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp,  and  F.  A.  Glover, 

Puisne  Judges. 

Transferable  Tenures  not  (necessarily   Mo- 

kureree. 

Case  No.  314  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  J.  A\  S.  Li/lie,  Officiating  Judge  of 
Hooghly,  dated  the  28th  September  186 3 ', 
reversing  a  decision  by  Mr.  W.  R.  Larmour, 
Assistant  Collector  of  that  District,  dated 
the  2nd  May  1863. 

Huromohun  Mookerjee  (Plaintiff),  Appellant, 

versus 

Ranee  Lalun  Monee  Dasee  and  others 
(Defendants),  Respondents. 

Baboos   Mohendrololl  Shome  and    Moteeloll 
Mookerjee  for  Appellant. 

Baboos  Banee  Madhub  Banerjee  and  Hem- 
chunder  Banerjee  for  Respondents. 

It  is  not  necessary  that  a  tenure  should  be  mokureree 
in  order  to  be  transferable. 

This  appeal  arose  out  of  a  suit  for  en- 
hanced rent  under  Act  X.  of  1859,  brought 
by  the  zemindar,  special  respondent  in  this 
Court,  and  plaintiff  in  the  Courts  below, 
against  one  Gopal  Dey  and  others.  The 
defence  was,  that  the  holding  had  been  trans- 
ferred by  sale  to  Huromohun  Mookerjee. 
This  individual  (special  appellant  before  us) 
intervened  in  the  Act  X.  suit,  and  declared 
himself  the  person  liable  for  the  zemindar's 
rent,  adding  that  he  had  registered  his  pur- 
chase in  the  zemindar's  mutation  books,  and 
had  tendered  him  the  rent  by  depositing  it 
with  the  Collector.  •  » 

The  Deputy  Collector  considered  the  pur- 
chase established,  and  dismissed  the  zemin- 
dar's claim  as  against  Gopal  Dey  and  his 
fellows,  they  being  the  only  parties  sued  ; 
but  the  Judge  on  appeal  held  that,  as  the 
jote  was  not  proved  to  be  a  "  mokureree  " 
one,  it  was  not  a  permanent  transferable 
interest,  and  could  not  be  sold  without  the 
consent  of  the  zemindar.  He  therefore 
decreed  the  amount  of  rent  (at  an  enhanced 
rate  after  notice)  claimed  against  the  de- 
fendants. 
Ttfe  intervetior,  Hurqmohun  Mookerjee/ 
,  appeals  specially  on  the  ground   that  the 
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tenure  was  "transferable;"  and  that  being 
transferred  to  him  by  the  former  tenants,  he 
was  the  party  in  possession,  and  liable  for 
rent. 

We  think  that  the  Judge  was  wrong  in 
deciding  against  the  special  appellant's  claim, 
solely  because  the  tenure  was  not  proved  to 
be  a  "  mokureree  "  one.  It  is  not  essential 
that  a  ryot  should  have  a  "  mokureree  "  jote 
in  order  to  dispose'of  his  rights  in  a  holding. 
There  are  various  descriptions  of  tenures 
other  than  "  mokureree "  that  can  be  sold, 
and  are  sold  every  day — the  howalahs  and 
neem-howalahs  of  Backergunge  and  the 
jotes  of  Rungpore,  for  example.  Neither  of 
these  holdings  are,  properly  speaking,  "  mo- 
kureree," but  they  are  "  mourosee,"  and  con- 
tain hereditary  rights  which  are,  and  have 
always  been  considered,  transferable. 

We  observe,  moreover,  that  the  Collector 
ordered  the  zemindar  to  register  the  special 
appellant's  purchase  on  the  2nd  of  May  1863, 
from  which  date  the  names  of  the  original 
tenants  were  expunged  from  the  zemindar's 
mutation  register,  and  that  of  the  special 
appellant  substituted. 

We  think,  therefore,  that  the  case  should 
be  remanded,  in  order  that  the  Judge  may 
determine  whether  or  not  the  tenure  claimed 
by  the  special  appellant  is  of  a  transferable 
nature,  either  by  the  terms  of  the  pottah, 
or  by  the  custom  of  the  country.  He  should 
also  take  into  consideration  the  effect  of  the 
registration  under  section  27  of  Act  X.  of 
1859.  It  is  not  necessary,  as  we  said  before, 
that  a  tenure  should  be  "mokureree"  in 
order  to  be  transferable.  Costs  will  follow 
the  result. 


The  5th  August  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Evic£<rti— Act  I.  of  1845— Khodkasht  and  Khod- 
kasht Kudeemee  Ryots. 

Case  No.  377  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
E.  S.  Pearson,  Judge  0/  Tirhoot,  dated  the 
gth  July  1863,  affirming  a  decision  passed 
by  Moulvie  Kradut  Alt',  Sudder  Ameen 
of  that    District^   dated  the  24th  June 

i8S9> 
Syud  Lotf  AH   Khan  (Plaintiff),  Appellant, 

versus 

Kashee  Dyal  and  others  (Defendants},  Rc- 
v  spondents* 


Baboo  Mohendrololl  Shome  for  Appellant. 

Mr.  R.  T.  Allan  and  Baboo  Kalee  Prosunno 
Duitiox  Respondents. 

(  Possession  as  a  khodkasht  kudeemee  ryot  having  a 
right  of  occupancy  (but  not  merely  as  a  khodkasht  ryot 
for  12  years)  bars  an  auction-purchaser's  right  of  evic- 
tion under  clause  3,  section  26,  A<ft  I.  of  1V45. 

Plaintief,  as  an  auction-purchaser,  seeks  to 
evict  the  defendant  from  6  beegahs  of  land, 
and  recover  mesne-profits. 

Defendant  pleads  that  he  is  a  khodkasht 
ryot,  and,  as  such,  protected  from  eviction. 

The  Judge  holds  that  the  plaintiff  cannot 
evict,  as  the  defendant's  possession  for  1 2  years 
and  more  as  a  khodkasht  ryot  has  been 
proved. 

The  sale  took  place  under  the  former 
Sale  Law,  Act  I.  of  1845,  and  the  question  to 
be  tried  is,  whether  the  defendant  is  protected 
under  clause  3,  section  26  of  the  above  Act. 
The  fact  of  plaintiff's  possession  as  a  khod- 
kasht ryot  for  12  years  will  not  bar  the 
plaintiff's  right  to  evict  him.  He  must  show 
that  he  is  a  khodkasht  kudeemee  ryot 
having  a  right  of  occupancy  at  a  fixed  rent. 
In  deciding  this  question,  the  Judge  must 
not  allow  his  mind  to  rest  on  the  recent 
legislation,  but  must  look  at  the  case  as  it 
stood  when  the  sale  took  place,  and  consider 
what  the  earlier  laws,  such  as  Regulation  VI. 
of  1822,  meant  when  they  mentioned  a  khod- 
kasht ryot.  We  return  the  case  to  the  Judge 
for  a  proper  finding  on  this  point. 

The  6th  August  1864. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Resumption  of  Tanks—Assessment  of  Roads. 

Case  No.  2142  of  1863. 

Special  Appeal  from  a  decision  passed  by  Air. 
F.  C.  Fowle,  Officiating  Judge  of  Rung- 
pore,  dated  the  1st  May  186 j,  reversing  a 
decision  passed  by  Baboo  Ramtaruck 
Roy,  Sudder  Ameen  of  that  District, 
dated  the  3rd  May  1862. 

Hureenarain  Gossain  (Plaintiff),  Appellant, 

versus 

Shumbhoonath  Mundul  and  others  (Defend- 
ants), Respondents. 

Baboo  Bhugobuttychurn  Ghose  for  Appellant. 

None  for  Respondents. 

Grants  for  tanks  are  invalid  and  resunulle  by  the 
zemindar* 
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L*nd  granted  for  a  road  used  annually  for  the  Ruth 
Jattra  (chat  being  a  public  purpose)  is  not  assessable 
with  rent. 

A  remand  is  allowable  only  under  the  circumstances 
contemplated  in  section  351.  When  the  Judge  requires 
further  evidence,  he  should  call  for  it  under  section  354. 

We  are  of  opinion  that,  under  the  laws  as 
at  present  understood  and  acted  on,  the  grants 
for  three  tanks  are  invalid  and  resumable  by 
the  zemindar.  The  jumma  to  be  assessed 
on  the  tanks  will  naturally  be  the  julkur  that 
appertains  to,  or  is  fitting  for,  property  of  that 
nature. 

As  regards  the  grant  of  the  land  for  a  road* 
if  ic  be  true  that  the  road  is  used  for  the  Ruth 
J  aura  annually,  such  a  purpose  would  be  a 
public  purpose,  and  it  is  neither  usual,  nor 
would  it  be  possible,  to  assess  rent  on  any 
land  set  apart  for  such  use. 

We  therefore  limit  our  present  orders  to 
a  declaration  of  the  plaintiff's  right  to  assess 
rent  on  the  three  tanks,  subject  to  the  deci- 
sion of  the  Full  Bench  on  a  similar  point  now 
before  it. 

With  regard  to  the  remainder  of  the  case, 
the  Judge  was  wrong  in  remanding  the  case 
as  it  no  evidence  was  on  the  record.  This 
coarse  is  only  allowable  under  the  circum- 
stances contemplated  in  section  351*  The 
Judge,  if  he  required  any  further  evidence, 
and  could  not  decide  the  case  himself  as 
it  stood,  should  have  sent  for  the  evidence 
under  section  351,  retaining  the  case  on 
his  own  file.  This  course  the  Judge  should 
follow  in  this  and  in  all  other  similar  cases; 
and,  when  he  decides  this  point,  he  will 
aL>o  consider  the  question  about  the  road 
which  the  defendant  has  been  allowed  to  make, 
with  reference  to  the  remarks  made  by  us 
already. 


The  8th  August  1864. 

Present: 

The  Hon'ole  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Zur-i-peshgee  Leases— Redemption  of— 

Limitation. 

Case  No.  74  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  A.  \V.  Russell,  Judge  0/  Behar, 
dated  the  6th  October  iS6jt  affirming  a 
decision  passed  by  Baboo  Tarakant  Bid- 
yasagur,  Principal  Sudder  Ameen  of  that 
District,  dated  the  nth  July  1863. 


Pultun  Singh  and  others  (Plaintiffs), 
Appellants, 

versus 

Reshal  Singh  (Defendant),  Respondent. 

Baboos  Snenaih  Doss  and  Kishen  Succa 
Mookerjee  for  Appellants. 

Baboo  Kalikishen  Sein  for  Respondent. 

A  zur-i-peshpee  lease  being  nothing  but  a  simple  mort- 
gage, though  it  may  in  form  be  for  a  term  of  years, 
yet  it  may  be  cancelled  on  proof  of  discharge  of  ad* 
vance,  with  interest  from  the  usufruct,  or  on  payment 
of  the  money  in  cish.  The  purchaser  of  the  proprie- 
tary rights  in  a  zur-i-peshgee  is  not  barred  from  suing 
to  redeem,  because  he  or  those  through  whom  he  claims 
did  not  sue  for  an  account  within  12  years  from  expiry 
of  term,  or  from  discharge  of  the  debt  by  the  usufruct* 

The  plaintiff  purchased,  in  execution  of  a 
decree,  the  rights  and  interests  of  Dildar  in 
the  mokureree  of  Ooturtahs  Bazyaft,  and  in 
February  1861  brought  this  suit  for  redemp- 
tion, alleging  that  Ram  Newaz,  the  former  ze- 
mindar, had  given  a  mokureree  of  this  village 
and  another  called  Ooturtahs  Khas  to  Golam 
Moortuzza,  the  ancestor  of  Dildar ;  that  Dil- 
dar, for  a  debt  of  Rupees  5,000,  gave  a  zur-i- 
peshgee  lease  of  both  these  villages  from  1249 
F.  to  one  Huringee  Singh,  the  father  of  Reshal 
Singh,  defendant,  in  the  name  of  Hurin gee's 
brother,  Bhooput,  the  father  of  the  defendants 
Doolun  and  Munnoo;  that,  after  the  sale  of 
the  village  Ooturtahs  Khas  for  arrears  of 
revenue,  Dildar,  in  1243,  directed  the  zur-i- 
peshgeedar    to    pay    the    mokureree    rents 
on  behalf  of  the  mortgagor  to  Roodh  Nath 
Singh,  the  heir  of  the  former  proprietor,  who 
received    the    sime    from    the    zur-i-pesh- 
geedar;  that  the  plaintiff  sues  for  redemp- 
tion  of  this  village,  as   Reshal  Singh,   de- 
fendant, would  not  make  over  to  him  the 
same,  even  on  his  offering  to  pay  the  pro- 
portionate share  of  the  zur-i-peshgee  for  the 
two  villages  originally  mortgaged ;  and  adds 
that  he  is  willing  to  pay  to  the  mortgagee  the 
same,  or  any  sum  that  the  Court  may  direct. 
Reshal  Singh,  the  son  of  Huringee  SingfTi,  ad- 
mits that  his  father  had  taken  a  zur-i-peshgee 
of  the  two  villages  under  a  deed,  dated  1237, 
to  take  effect  from  1242  Fuslee;  that,  on  the 
proprietary  rights  of  Ooturtahs  Khas  being 
sold  for  arrears  of  revenue,  his  father  pur- 
chased the  same ;  that  the  mokureree  of  this 
village  having  lapsed  by  the  sale,  he  subse- 
quently held  in  mortgage  only  the  other  vil- 
lage, viz.,  the  one  now  in  dispute;  that,  after 
the  death  of  his  father,  he  and  his  uncle's  son, 
Bhikaree,remained  in  possession  in  the  charac- 
ter of  mortgagees  of  this  village ;  that  subse^ 
quently  he,  Bhikaree,  ancfrothers,  including  the 
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defendants,  Doolun  and  Munnoo,  the  sons 
of  Bhooput,  having  purchased  in  1853,  in 
the  name  of  these  defendants,  the  proprietary 
rights  of  this  village  from  Juswunt  Singh, 
the  late  proprietor,  the  village,  together  with 
all  his  rights  and  liabilities,  was,  on  a  divi- 
sion in  the  family,  made  over  to  Doolun 
and  Munnoo  and  two  others  by  a  partition- 
deed  dated  18th  March  1859.  This  defend- 
ant further  states  that  his  father  had  a 
lease  of  the  village  in  dispute  from  Dildar 
Ali  for  the  year  1241.  The  original  pottah 
of  zur-i-peshgee  and  that  of  the  lease  for 
1241,  and  other  papers  showing  a  settlement 
from  time  to  time  of  certain  accounts  of  the 
proceeds  of  the  property  for  several  years, 
were  filed  by  the  defendant.  Juswunt  Singh, 
defendant,  confirms  the  statement  of  the 
former  defendant,  except  that  he  says  that  he, 
in  the  names  of  Doolun  and  Munnoo,  sold  the 
proprietary  rights  of  the  village  in  dispute  to 
Bhikaree. 

Doolun    and   Munnoo    plead    limitation, 
and  urge  that  Dildar  had  never  possession  of 
the  village.    They  deny  the  mokureree  as  well 
as  the  zur-i-peshgee,  and  charge  the  register- 
ed deeds  filed  by  Reshal  Singh  to  be  forgeries. 
They  state  that  the  master  of  the  plaintiff  is  a 
relative  of  the  said  Reshal  Singh  ;  that  plaintiff 
having  filed  only  a  copy  from  the  Registrar's 
office  of  the  deed  of  mokureree,  and  of  the 
kubooleut  of  Bhooput,  these  are  not  docu- 
ments of  any  force.     With   regard   to  the 
other  allegations  of  Reshal  Singh,  especially 
the  partition,  they  are  silent,  merely  stating 
that,  under  a  purchase  from  Juswunt  Singh, 
they   are   in   possession   of   the   proprietary 
.rights  of  the  village  in  dispute.     The  deed 
of  sale  filed  by  them  recites  that  the  village 
was  sold,  for  debts  due  from  the  vendor,  Jus- 
wunt, by  Reshal  and  Bhikaree  and  others. 
Doolun  and  Munnoo  filed  a  copy  of  a  de- 
cision of  a  Moonsiff,  dated    12th  February 
1846,  in  a  case  instituted  by  Huringee  and 
Bhikaree  against  a  third  party  for  certain 
rights  regarding  the  two  villages.     As  the 
recital  of  the  plaint,  as  given  in  the  decree, 
described   the  villages   as  the   property  of 
Roodh  Nath,  and  as  the  plaintiff  there  appears 
in   that  abstract  to  say  that  they   hold   the 
villages  under  a  zur-i-peshgee   wiihout  any 
mention  of   the   mokureree,   the   defendants 
produced  it  to  show  that  there  was  no  mo- 
kureree,  and   therefore   no  lease   from   the 
mokurereedar  on  the  assumption   that  the 
*  plaintiffs  in  this  case  had  sued  as  zur-i-pesh- 
geedar  under  the  proprietor.     They,  however, 
overlooked  the  fact  that,  in  t£e  heading  of 
\he  case,  where  the* names  of  the  parties  are 


recited,  the  plaintiffs  in  that  suit  are  de- 
scribed as  zur-i-peshgeedars  of  a  mokureree 
right.  The  first  Court  did  not  decide  the 
question  of  fact,  either  regarding  the  mo- 
kureree or  zur-i  peshgee,  but  held  that,  as  the 
decree  in  execution  of  which  this  property 
was  sold  was  passed  in  the  absence  of  Dildar, 
who  was  then  not  forthcoming,  and  the  sale 
had  taken  place  more  than  twelve  years  after 
the  decree,  as  in  1855,  the  heirs  of  Dildar 
were  not  allowed  to  be  made  defendants  in 
the  execution-case,  and  the  name  of  the 
purchasers  0/  proprietary  rights  had  been 
registered  be/ore  the  purchase  by  the  plaint- 
iff °f  H*e  mokureree  rights ;  and  as,  for 
twelve  years,  neither  Dildar  nor  his  heir  had 
ever  claimed  the  mokureree  rights,  therefore 
the  plaintiffs  had  no  right  to  sue  either  on 
the  mokureree,  or  for  redemption  of  the  zur-i- 
peshgee.  The  Lower  Appellate  Court  admit- 
ted the  mokureree.  It  is  not  clear,  how- 
ever, what  was  the  Court's  opinion  regard- 
ing the  zur-i-peshgee.  The  Judge  in  one  part 
of  his  judgment  says  that  there  is  no  proof  of 
the  zur-i-peshgee;  but,  from  other  parts  of 
his  decision,  it  is  clear  that  he  is  of  opinion 
that  there  was  a  zur-i-peshgee,  otherwise  much 
of  what  he  had  stated  regarding  the  zur-i- 
peshgee  would  not  have  been  noticed  in  his 
judgment.  The  plaintiff's  allegation  of  a 
zur-i-peshgee  being  supported  by  proofs  filed 
by  him  and  Reshal,  defendant,  there  should 
have  been  a  distinct  finding  upon  that  ques- 
tion of  fact.  It  is  not  clear  whether  the 
Appellate  Court  has  decided  against  the 
plaintiff  upon  limitation,  though,  from  seve- 
ral passages  of  the  judgment,  this  may  be  in- 
ferred. If  the  zur-i-peshgee  be  proved,  there 
can  be  no  ground  to  plead  limitation.  This 
suit  was  brought  under  the  old  law;  and  even 
if  it  had  been  instituted  after  the  new  law 
came  into  operation,  as  sixty  years  have  not 
yet  expired  from  the  mortgage-deed,  there 
can  or  could  not  be  any  limitation  in  the 
case.  Besides,  when  the  plaintiff  alleges  that 
some  member  of  the  family  of  the  sons  of 
Bhooput  held  possession  of  this  village  through 
a  mortgage  from  the  plaintiff's  vendor,  and, 
when,  within  twelve  years  of  this  suit,  other 
members  of  the  same  family  or  the  whole 
family  have  purchased  proprietary  rights  of 
the  property,  no  question  of  limitation,  se- 
parate from  the  merits  of  the  claim,  can 
arise.  If  the  Judge  below  had  tried  the 
question  of  fact  regarding  the  zur-i-peshgee, 
and  also  to  whom  it  was  given,  the  fact 
found  would  probably  have  shown  that  the 
Law  of  Limitation  did  not  apply.  The  Judge 
apparently  entertained  doubts  regarding  the 
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exact  nature  of  the  alleged  lease  of  zur-i- 
peshgee,  and   regarding   the   rights  of   the 
parties  to  it.    A  zur-i-peshgee  lease  is  no- 
thing but  a  simple  mortgage;  and,  though  a 
lease  like  this  in  form  may  be  for  so  many 
years,  it  may  at  any  time  (see  section   ic, 
Regulation  XV.    of  1793)  be  cancelled  on 
the  advance  being  proved  to  have  been  dis- 
charged  with    interest   from    the    usufruct, 
or  on  the  money  being  paid  in  cash  ;  and  the 
plaintiff  is  not  barred  from  suing  to  redeem, 
because  he,  or  others  through  whom  he  claims, 
did  not  sue  for  an  account,  or  for  possession 
within  twelve  years  of  the  expiry  of  the  term, 
or  of  the  time  of  discharge  of  the  debt  by 
the  usufruct     A  mortgage  like  this  would 
always  remain  a  mortgage  under  the  former 
law,  and  no  length  of  lime  can  give  an  ad- 
verse right  to  the  mortgagee,  who  has  no 
light  to  foreclose  the  mortgage  as  in  a  case 
of  a  kut-kobala.     Further,  the  plaintiff  says 
the  mokureree  was  given  by  the  ancestor  of 
Roodh  Nath,  and  this  fact  is  admitted  by 
Roy  juswunt,  the  heir  of  the  said  proprie- 
tor; and  therefore,  beyond  asking  the  Court 
to  try  whether  this  admission  is  in  fraud  of 
their  rights  of  purchase,  the  heirs  of  Bhoo- 
pm  have  no  right  to  plead  limitation  against 
the  plaintiff,  because  their  purchase  from  Jus- 
wunt is  within  twelve  years  of  this  suit.     If 
the  mokureree  is  proved  against  them,  their 
denial  of  the  zur-i-peshgee  cannot  aid  them, 
because,  when  the  mokureree  is  proved,  they, 
as  subsequent  private   purchasers,  must  re- 
store the  possession  of  the  village   to  the 
plaintiff,   mokurereedar,    without   objection, 
and  are  not  entitled  to  obtain  any  sum  offered 
by  the  plaintiff  as  the  representative  of  the 
mortgagor.     A  decree  against  the   sons  of 
Bhooput  might  have  been  given  on  the  basis 
of  the  finding  of  the  Lower  Court  regarding 
the  existence  of  the  mokureree.     But,  in  order 
to  do  substantial  justice  to  all  parties  inter- 
ested, and  to  find  out  the  respective  liabi- 
lities and  dues,  we  think  the  case  should  be 
remanded   to   the   Lower  Appellate   Court. 
P>enas  regards  the  zur-i-peshgee  as  admitted 
by  Reshal,  on  the  strength  of  the  finding  of 
the  Lower  Court  regarding  the  mookureree, 
a  decree  might  have  been  given  against  the 
said  defendant.     But,  as  he  pleads  that,  from 
a  particular  period,  his  possession  as  zur-i- 
peshgeedar  ceased,   and   the  zur-i-peshgee 
property  in  the  village,  the  proprietary  right 
ot  which  was,   he  says,  subsequently  pur- 
chased  in  the  name   of    the    two  sons   of 
Bnooput,  was  made  over,  with  the  proprie- 
tary rights,  by  a  private  partition,  to  the  said 
sons  of  Bhooput,  it  is  necessary  to  ascertain 


how  long  that  defendant  remained  in  pos- 
session under  the  zur-i-peshgee. 

The  Judge  is  led  to  dismiss  the  suit  by 
the  issue  with  which  he  begins  his  judg- 
ment. In  a  roobokaree  of  1855  of  the  late 
S udder  Court  in  a  Miscellaneous  Case,  it  is 
stated  that  the  heirs  of  Shere  Ali  (the  heir 
of  Dildar  Ali  not  being  in  possession  of  any 
property  of  their  predecessor)  should  not  be 
considered  personally  as  debtors  under  the 
decree,  in  execution  of  which  the  mokureree 
property  in  dispute  was  afterwards  pur- 
chased by  the  plaintiff.  The  Judge  considers 
this  roobokaree  as  deciding  that  Shere  Ali, 
or  Dildar,  his  ancestor,  had,  at  that  time  and 
before  no  interest,  and  therefore  concludes 
that  the  purchase  by  the  plaintiff  subse- 
quently in  1S60  conveyed  to  him  no  subs/an- 
tial  rig  his. 

Now,  with  regard  to  the  fact  of  the  pos- 
session of  Dildar  AH,  it  is  clear  that,  if  others 
held  possession  under  the  mokureree  rights 
conveyed  by  zur-i-peshgee  title,  Dildar  Aii, 
though  not  in  actual  possession,  still  could 
not  be  said  to  be  out  of  possession.     The 
Lower    Court   did   not    sufficiently   observe 
that  it  had  to  explain  away  the  faft  of  the 
existence  of  the  mokureree  found  by  it,  and 
the  total  absence  of  any  suggestion  regard- 
ing the  manner  how  that  right  had  termi- 
nated and  ceased.     The  reasonings  of  the  first 
Court,  for  considering  the  purchase  of  the 
plaintiff  to  be  bad,  are  very  erroneous,  and 
they  are  somewhat  countenanced  by  the  obser- 
vation of  the  Lower  Appellate  Court  respect- 
ing the  plaintiff  having  failed  to  prove  the  cause 
of  the  delay  in  executing  the  decree.    The 
correctness  of  the  decree  itself,  or  any  irre- 
gularity iu  its  execution,  is  not  in  question  or 
mateiial  now.     Dildar  is  in  the  said  decree 
represented  as  absent,  having  absconded  on 
account  of  a  criminal  charge  pending  against 
him  ;  and  his  heirs,  it  might  be  inferred,  were, 
perhaps,    not  inclined    to    meddle    with  his 
estate  (which  was  of  small  value)  through 
fear  of  this  decree  against  him  for  a  large 
sum.     Having  no  other  available  property, 
it  might  not  have  been  to  the  interest  of  the 
heirs  of  the  debtor  to  redeem  the  village  in 
dispute,  or  perhaps  it  was  not,  before  this  suit 
was  brought,  redeemable. 

We  apprehend  the  Judge  understood  that 
the  village  in  dispute  was  sold  for  arrears  of 
revenue,  and  that  Roodh  Nath  is  the  auction- 
purchaser.  He  observes  that  the  new  pur-* 
chaser,  Roodh  Nath  did  not  cancel  the  mo- 
kureree, but  that  the  village  in  dispute  was 
no-  sold  for  arpears  of  revenue  is  an  admitted? 
faqt.      It  does  not  appear  upon  what  data 
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and  for  what  purpose  the  Judge  says  that  the 
last  payment  of  the  mokureree  rent  by  the 
zur-i-peshgeedar  to  the  zemindar  must  have 
been  made  more  than  twelve  years  before 
the  suit. 

As  the  investigation  of  this  case  hase  been 
very  defective,  and  as  the  real  rights  of  the 
parties  interested,  and  the  law  affe&ing  them, 
have  been  misunderstood,  we  must  remand 
the  case  to  the  Lower  Appellate  Court  in 
order  that  the  Court  may  re-try  the  case. 


The  9th  August  1864. 

Present : 

The  Hon'ble  C.  Steer  and  E.  P.  Levinge, 
Puisne  Judges* 

Splitting  of  a  Ryot's  holding— Default  of  one 
Shareholder—  Enhancement  • 

Cases  Nos.  1355  to  1358  and  1361  of  1863 
under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
AJr.  E.  Jacksony  Additional  Judge  ofA'ud- 
dea,  dated  the  Jth  February  1S63,  reversing 
a  decision  passed  by  Mr.  H*  Beveridge, 
Deputy  Collector  0/  that  District,  dated  the 
j jth  December  1862. 

Mr.  James  Hills  (Plaintiff),  Appellant, 

versus 

Besharuth  Meer  and  others  (Defendants), 

Respondents. 

Baboo  Taruchiath  Sein  for  Appellant. 

Mr.  R.  £.  Twiddle  for  Respondents. 

The  mere  division  of  a  ryot's  holding*  among  his  heirs 
(each  one  paying  his  share  of  the  old  rent  separately) 
does  not  destroy  the  continuity  of  the  old  holding.  The 
default  of  one  shareholder  will*  vitiate  the  tenure  of  all, 
and  give  the  landlord  a  right  of  enhancement. 

No.  1355. — It  is  admitted  that  this  judg- 
ment will  govern  the  Special  Appeals  Nos. 

»3564  ^357»  *358»  and  !301  of  l863»  re- 
spectively. 

This  was  a  suit  for  arrears  of  rent  at  an 
enhanced  rate.  The  defence  taken  was,  thai 
the  j  am  ma  was  mo u rose e  and  incapable  of 
being  enhanced. 

It  has  been  found  that  the  jumma  paid 
by  the  defendant  was  a  portion  only  of  a 
jumma  originally  paid  by  his  ancestor  for  a 
holding  of  considerable  standing.  Tne  de- 
fendant proved  that  he  has  paid  his  quota  of 
the  old  rent  in  proportion  to  the  share  of 
the  land  held  by  him,  and  has  miie  this 
payment  at  a  uniform  rate  tor  more  than 
twenty  years  before  Qate  of  suit, 


It  has  been  proved  that  the  holding  was 
apportioned  among  themselves  by  the  heirs 
of  the  old  lessee.  These  heirs  continued  to 
pay  the  old  jumma  in  proportion  to  the 
shares  so  held  by  each.  The  payment  of 
the  entire  jumma  by  the  contribution  of  the 
heirs  in  separate  payments  was  accepted  by 
the  plaintiff.  One  of  the  sharers  is  proved 
to  have  defaulted,  and  the  jumma  now  paid 
by  the  heirs  of  the  old  lessee  for  the  entire 
holding  is  less  than  the  old  jumma  by  the 
share  of  the  defaulting  heir;  and  the  ques- 
tion the  Court  has  to  decide  is,  whether, 
under  these  circumstances,  the  plaintiff  has 
a  right  to  enhance  the  rent  of  the  defendant, 
who  represents  one  of  the  shares,  or  whether 
the  defendant  is  not  entitled  to  continue 
to  hold  the  share  of  the  land  which  the 
heirs  mutually  allotted  to  him  at  the  old  con- 
tributory rate  paid  by  him. 

We  think  that,  as  long  as  the  heirs  con* 
tinued  to  pay  the    entire  jumma    for  the 
entire   holding,     the    plaintiff     would    not 
have  been  able  to  have  enhanced  the  defend- 
ant's rent  without  showing  that  the  land 
had  been  held  at  a  variable  rate  since  the 
Permanent  Settlement;  for  the  mere  divi- 
sion of  the  holding  among  the  heirs  of  the 
deceased  holder  would  not  destroy  the  con- 
tinuity of  the  holding.    The  plaintiff  would 
have  been  fairly  estopped  from  relying  on 
a  new  tenancy,  or  saying  that  there  was 
any  variation    in   the    old   jumma,   having 
received  and  acknowledged  the  heirs  of  the 
original  lessee  as  the  tenants  of  the  land  at 
the  old  jumma;  and  the  plaintiff  could  not 
prove  any  variation   in  the  jumma,  as  the 
total  of  the  separate  payments  amounted  to 
the  total  of  the  entire  jumma.     He  treated 
the  old  holding  as  continuing,  by  receiving 
by  joint  contributions  the  entire  rent;  and 
as  long  as  the  entire  rent  was  paid,  the  old 
holding  was  properly  preserved.     And,  under 
the  circumstances  of  the  case,  the  receipt 
by    separate    payments    from  several   joint 
tenants  of  the  entire  jumma  is  more  recon- 
cilable with    the    continuance    of   the  old 
holding  than  evidence  of  a  new  letting  to 
each  heir.     But  we  think  that,  although  the 
landlord  may  have  consented  to  receive  from 
the  heirs  as  joint  tenants  their  quota  of  the 
entire  jumma  apportioned  among  themselves 
according  to  the  quantity  of  land  cultivated 
by  each,  to  suit  their  convenience,  yet,    if 
they  or  feny  of  them  caused  default  to  be 
made  in  payment  of  the  entire  rent,  and  now 
pay  a  rent  less  by  the  share  of  a  default- 
ing heir,  and  insist  that  the  plaintiff  is  boun  J 
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toceceive  from  these  joint  tenants  less  than 
the  old  jumma,  the  entire  jam  ma  has  been 
affected,  just  as  much  as  if  the  default  had 
been  made  by  the  original  tenant  who  paid 
a  less  rent  for  the  holding,  and  insisted  he 
was  not  bound  to  pay  more.  The  rent  has 
been  lessened  to  the  prejudice  of  the  plaint- 
iff, and  changed  by  an  act  of  the  tenants; 
and,  therefore,  in  our  opinion,  the  plaintiff 
has  a  right  to  enhance  the  rent  of  the  land 
now  in  the  occupation  of  the  heirs,  of  whom 
the  defendant  is  one. 

No  case  has  been  made  for  the  defendant 
in  special  appeal,  or  raised  in  the  Court 
below,  that  the  entire  holding  remains  intact, 
and  was  never  severed,  and,  therefore,  these 
suits  ought  to  be  dismissed,  because  the 
heirs  should  have  been  jointly  sued  as  the 
representatives  of  the  old  lessee  whose  hold- 
ing they  occupy,  and  which  cannot  be  en- 
hanced. If  such  a  plea  had  been  put  for- 
ward, they  would  have  to  prove  a  payment 
of  the  old  rent,  and  this  they  could  not  have 
done,  for  default  has  been  made  in  payment 
of  the  old  rent.  On  the  whole,  we  think 
the  defendants  cannot  split  up  this  holding 
against  the  consent  of  the  plaintiff,  and  plead 
in  bar  to  the  plaintiff's  light  to  enhance  a 
payment  of  a  lesser  rent  than  the  entire 
jumma. 

Appeal  decreed,  and  case  remanded  to  the 
Judge  to  fix  the  amount  of  the  assessment. 

The  ioth  August  1S64. 

Present : 

The  Hon'ble  Walter  Morgan  and  Shum- 
bhoonath  Pundit,  Puisne  Judges. 

Mortgage  Accounts. 

Case  No.  380  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  A.  W.  Russell,  Officiating  Judge  of 
Behar,  dated  the  ioth  December  1863, 
reversing  a  decision  of  the  Sudder  Ameen  of 
thai  district y  dated  the  ioth  August  1863. 

Brojo  Loll  Sing  and  others  (Plaintiffs), 

Appellants, 

versus 

Byrua  Sing  and  others  (Defendants), 
Respondents. 

Babcos  Chundtr  Mad  hub  Ghose  and  Khet- 
ternath  Bose  for  Appellants. 

None  for  Respondents. 

Cases  Kos.  481  and  599  of  1864. 

Special m  Appeals  from  a  decision  passed  by 
Mr /A.  W*  Russell t  Officiating  Judge  of 


Behar,   dated  the    ioth   December   18639 
reversing   a   decision   of  the   Moonsiff  of 
that  District,  dated  the  20th  April  186  /. 

No.  481. 

Jeeth    Bahun     Sing    (Plaintiff),   Appellant, 

versus 

Mussamut    Sookanath     Kooer    and    others 
(Defendants),  Respondents. 

Mr.  John  Baptist  for  Appellant. 

Baboos  Khetternath  Bose  and  Kishen  Succa 
Mookerjee  for  Respondents. 

No.  5^9. 

Bheeknarain  Sing  (Plaintiff),  Appellant, 

versus 

Mussamut  Sookanath  Kooer  and  others 
(Defendants),  Respondents. 

Mr.  John  Baptist  for  Appellant. 

None  for  Respondents. 

In  a  suit  to  recover  from  the  mortgagor  the  sum  ad- 
vanced to  him  by  the  plaintiffs,  he  having  unlawfully 
dispossessed  them  from  the  land,  the  Lower  Court 
found  that  the  mortgagor  Has  lawfully  in  possession, 
and  that  the  money  advanced  had  all  been  satisfied  out 
of  the  proceeds  of  the  land  received  by  the  plaintiffs : 

Held  that  in  such  a  suit  the  plaintiffs,  who  were 
really  the  accounting  parties,  could  not  complain  that 
no  account  had  been  required  from  the  mortgagor. 

In  the  sum  advanced  in  the  zur-i-peshgee 
(Rs.  900  and  upwards)  the  "  lessees  "  had 
an  interest  jointly  with  the  "  sub-lessees. " 
Whether  the  latter  acquired  their  interest  at 
the  time  of  the  zur-i-peshgee,  or  by  a  sub- 
sequent payment  of  half  the  money  to  the 
lessees,  is  immaterial.  The  object  of  these 
suits  was  to  recover  from  the  mortgagor  the 
sum  advanced  to  him,  because  he  had  un- 
lawfully dispossessed  the  so-called  lessees 
and  sub-lessees  from  the  land.  The  Court 
has  distinctly  found  that  there  has  been  no 
illegal  eviction,  but  that  the  property  is  lawfully 
in  the  possession  of  the  mortgagor,  the  money 
advanced  having  all  been  satisfied  oufof  the 
proceeds  of  the  land  received  by  the 
•«  lessees  "  and  "  sub-lessees. " 

For  the  lessees  it  is  contended  that  the 
Court  should  have  required  an  account  from 
the  mortgagor,  in  order  to  show  that  the 
money  had  in  fact  been  paid.  But  be  was 
not  the  accounting  party,  and  considering  the 
frame  of  the  suit  and  its  object,  the  parties 
cannot  now  complain  that  the  mortgage 
account  was  not  taken  in  it. 

The  sub-lessees  insist  that  they  have  no 
received  from  #  the  lessees   their  share.    I  , 
they  are  entitled  to  recover  anything  .from 
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the  lessees,  they  must  do  so  in  a  suit  pro- 
perly  framed  for  the  purpose.  In  the  pre- 
sent case,  they,  like  the  lessees,  rely  on  an 
illegal  dispossession  by  the  mortgagor}  which 
they  have  not  proved. 

The  special  appeal  in  cases  Nos.  380  and 
599  of  1864  are  dismissed  without  costs,  and 
the  special  appeal  in  No.  481  with  costs. 


The  nth  August  1864. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Evidence   (Documentary)— Rejection   of  —  not 

filed  with  plaint. 

Cases  Nos.  2556  to  2559  and  No.  2582  of 
1863  under  Ace  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  F.  Tucker,  Judge  of  Shahabad,  dated 
the  20th  June  1863,  reversing  a  decision  of 
Mr,  J.  H.  Ravenshaw,  Deputy  Collector 
of  that  District,  dated  the  14th  March 
1863. 

Mohabeer  Doss,  Manager  for  Maharajah  Ra- 
jendro  Protap  Sahee  (Plaintiff),  Appellant, 

versus 

Lalla  Roy  and  others  (Defendants), 
Respondents. 

Messrs.  R.  V.  Doyne,  G.  C.  Paul,  J.  Baptist, 
and  Moonshee  Ameer  Ali  for  Appellant. 

Messrs.  R.  E.  Tzvidaie  and   C.  Gregory  for 

Respondents. 

It  is  incumbent  on  the  Judge  to  look  at  the  plaintiff's 
documents  when  they  have  been  accepted  by,  and 
formed  the  basis  of  the  decree  of,  the  Court  below.  He 
should  not  reject  them  merely  because  they  had  not 
been  filed  with  the  plaint. 

In  these  five  cases  the  Raj  ha  of  Hathwa, 
through  his  agent,  sues  certain  parties,  who 
seem  all  to  be  related  to  each  other,  for 
arrears  of  rent.  The  Nukdee  rents  he 
claims^at  1  rupee  7  annas  per  beegah,  and 
the  Bhowlee  according  to  certain  Danabun- 
dee  papers. 

The  defendants  plead  that  their  Nukdee 
rent  is  fixed  at  1  rupee  per  beegah,  and  that 
the  statements  of  the  plaintiff  as  to  the 
Bhowlee  rents  are  inaccurate. 

The  first  Court  gave  plaintiff  decrees, 
and  the  Appellate  Court  fixed  the  Nukdee 
rent  at  1  rupee  per  beegah  ;  and  as  the  plaint- 
iff had  not  filed  the  Danabundee  papers 
with  the  plaint,  the  Judge  refused  to  look 
at  it,  and  decreed  the  appeal  of  the  defend- 
ants, dismissing  the  plaintiff's  suit  with 
costs*  * 


Plaintiff  now  appeals  specially,  urging 
that,  after  the  Lower  Court  had  accepted  and 
acted  on  the  Danabundee  papers,  it  wis  not 
conformal  with  justice  for  the  Judge  to 
reject  them  merely  on  the  ground  that  they 
had  not  been  filed  with  the  plaint. 

We  think  that  the  contention  of  special 
appellant  is  correct,  and  that  it  was  incum- 
bent on  the  Judge  to  have  looked  at  the 
evidence  which  had  been  accepted  below, 
and  formed  the  basis  of  the  decree  of  the 
Court  below. 

We,  therefore,  remit  these  cases  to  the 
Judge  with  direction  thit  he  will  fully  en- 
quire into  the  contention  of  the  par  lies  as 
to  the  quantity  of  land  held  Bhowlee,  and 
the  rate  which  the  same  land  should  pay 
during  1269,  taking  advantage  of  all  the 
evidence  produced  before  him,  and  making 
such  other  enquiries  as  may  seem  necessary  for 
the  perfect  elucidation  of  the  facts  in  dispute. 

The  nth  August  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  -Glover, 

Puisne  Judges. 

Arbitration-— Rival  claims  of  co-defendants. 

Case  No.  324  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Mad  hub  Chunder  Choivdhry,  Ad- 
ditional Principal  Sudder  Ameen  of 
Dacca,  dated  the  28th  November  1863, 
affirming  a  decision  passed  by  the  Moon- 
siff  of  Naraingunge,  dated  the  6th  Sep- 
lembtr  1862. 

Reedoy  Kiisto  Mujoomdar  (Defendant), 

Appellant, 

versus 

Puddo  Lochun  Mujoomdar  and  others 
(Plaintiffs),  Respondents. 

B a  boos  Chunder  Madhub  Ghose,  Kalee 
Mohun  Dass,  Grija  Sunker  Mujoomdar, 
Hem  Chunder  Banerjee,  and  Romesh  Chun- 
der Mitler  for  Appellant. 

Baboo  Nuleelh  Chunder  Sein  for 
Respondents. 

A  Court  has  no  power  to  reverse  the  award  of  an  arbi- 
trator, and  all  the  parties  agreeing  to  the  arbitration 
are  bound  by  it,  unless  the  provisions  of  section  324, 
Act  VIII.  of  1S59,  apply*  An  arbitrator  is  not  bound 
by  technical  rules  of  Court.  He  is  appointed  to  give  an 
equitable  award,  and  can  decide  a  case  upon  a  docu- 
ment if  genuine,  whether  stamped  or  unstamped. 

It  is  not  competent  to  a  Court,  in  dismissing  the  suit 
of  a  plaintiff,  to  adjudicate  on  the  rival  claims  of  two 
co-defendants. 

Thk  special  appellant  in  this  suit,  (plaint- 
iff in  the  Court   below)    sued    to  recover 
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po&ession  of  land  by  reversal  of  an  award 
of  the  Survey  Authorities,  and  obtained  a 
modified  decree.  Special  appellant  and  one 
Rarntunoo,  who  has  been  made  a  special 
respondent  in  this  appeal,  were  defendants, 
and  that  portion  of  the  disputed  land  which 
was  not  decreed  to  the  then  plaintiff  was 
awarded  to  Rarntunoo  in  opposition  to  the 
claim  of  Reedoy  Kristo.  the  present  special 
appellant.  The  plaintiff  was  satisfied  with 
the  MunsifFs  decision ;  but  the  defendant, 
Reedoy  Kristo,  appealed  to  the  Principal  Sud- 
der  Ameen  on  the  ground  that  the  Lower 
Court  had  adjudicated  the  right  to  the  land 
as  between  himself  and  Rarntunoo,  two  de- 
fendants in  the  suit,  whereas  he  ought  to 
have  confined  himself  to  deciding  the  plaint- 
iff's claim  only.  The  Appellate  Court  re- 
ferred the  question  of  Reedoy  Kristo  and 
Ramtunoo's  rights  in  the  dtsputed  land 
to  arbitration,  but  afterwards  reversed  the 
award  of  the  arbitrator  on  the  ground  (1)  that 
he  had  based  his  decision  on  a  kobalah  or 
deed  of  sale,  which  was  not  written  on 
stamped  paper,  and  was,  therefore,  not  legal 
evidence;  (2)  that  Rarntunoo  had  not  con- 
sented to  the  arbitration  ;  and  (3)  that,  as  Ram- 
tunoo's ryot,  Bashoo  Dhobee,  had  his  house 
adjoining:  to,  and  lying  within  part  of,  the 
disputed  land,  Rarntunoo  himself  was  by  right 
of  pre-emption  entitled  to  the  lands  adjoining, 
and  that,  therefore,  they  could  not  possibly 
belong  to  Reedny  Kristo. 

Against  this  decision  Reedoy  Kristo  ap- 
peals specially,  urging — 

(1.)  That,  both  parties  having  agreed  to 
the  appointment  ol  Baboo  Radha  Madhub 
Bose  as  arbitrator,  the  Principal  Sudder 
Ameen  had  no  power  to  reverse  his  award. 

(2.)  That  the  arbitrator  did  not  decide 
the  case  solely  on  the  kobalah,  but  on  the 
evidence  generally. 

(3.)  That  the  Court  had  no  power  to  ad- 
judicate between  two  co-defendants,  when 
the  plaintiff's  claim  as  regards  them  was 
dismissed ;  and 

(4.)  That  the  special  respondent,  Rarn- 
tunoo, never  claimed  the  right  of  pre-emption. 

With  regard  to  the  first  point,  we  ob- 
serve that  the  Principal  Sudder  Ameen's 
judgment  first  sets  forth  the  fact  that  both 
parties  had  agreed  to  arbitration,  and  that 
the  arbitrator  named  was  Radha  Madhub 
Bose,  and  we  are  at  a  loss  to  reconcile  this 
statement  with  the  one  that  follows  it,  to  the 
effect  that  Rarntunoo  objected  to  the  arbi- 
tration. We  are  not  told  how  or  when 
Rarntunoo  objected.  We  do  not  understand 
how,  with  this  party's  objection  staring  him 
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in  the  face,  the  Principal  Sudder  Ameen 
could  have  sent  the  case  to  arbitration  at  all. 
The  mere  fact  of  the  Court's  admitting  the 
case  to  arbitration,  and  settling  the  name  of 
the  arbitrator  after  conference  with  both 
parties,  is  pretty  conclusive  proof  that  Rarn- 
tunoo could  not  have  objected  then ;  besides 
which,  we  have  carefully  gone  over  the  papers 
relating  to  the  award,  and  find  that  Rarn- 
tunoo was  represented  before  the  arbitrator, 
and  his  case  argued.  We  observe,  moreover, 
that,  when  the  Principal  Sudder  Ameen 
ordered  the  arbitration,  Rarntunoo  never 
objected  either  to  the  proposed  method  of 
settling  the  dispute,  or  to  the  person  appointed 
to  settle  it;  nor  did  he,  when  objecting 
afterwards  to  the  award,  say  that  he  had 
ever  objected  to  the  arbitration.  Taking  all 
these  circumstances  into  consideration,  we 
are  clearly  of  opinion  that  Rarntunoo  agreed 
to  the  arbitration*  and  that,  unless  the;  pro- 
vision  of  section  324  of  Act  VIII.  of  1859 
can  be  made  to  apply,  he  as  well  as  the  other 
parties  are  bound  by  it. 

The  Principal  Sudder  Ameen,  as  a  ground 
for  reversing  the  arbitrator's  award;  states 
that  Radha  Madhub  Bose  decided  the  case 
on  a  deed  of  sale,  which  was  not  written  on 
stamped  paper,  and  was  not,  therefore,  legai 
evidence.  Now  it  is  abundantly  clear  from 
the  record  that  this  was  not  the  only  evi- 
dence before  the  arbitrator ;  there  were  chit- 
tahs  and  other  documents,  and  there  was 
besides  a  quantity  of  oral  testimony.  But, 
besides  this,  the  arbitrator  was  of  course 
not  bound  by  technical  rules  of  Court  in  the 
matter  of  the  kobalah.  He  was  appointed 
to  give  an  equitable  award,  and  the  kobalah, 
if  genuine,  was  equally  valid  evidence 
whether  stamped  or  unstamped.  There  is 
nothing,  therefore,  in  the  arbitrator's  con- 
duct to  bring  his  award  within  the  meaning 
of  section  324. 

The  3rd  and  4th  objections  were  not  taken 
in  the  Court  below,  and  need  not  therefore 
be  considered  here.  We  have  no  •doubt, 
however,  that  the  Moon  si  ff  was  in  the  first 
instance  wrong  in  adjudicating  on  the  rival 
claims  of  two  co-defendants.  It  was  his 
business,  when  he  found  that  there  were 
rights  superior  to  those  claimed  by  the 
plaintiff,  to  have  at  once  dismissed  his  suit 
quoad  those  rights,  and  have  left  the  other 
disputants  to  their  remedy.  The  decision  of 
the  Principal  Sudder  Ameen  in  the  matter 
of  pre-emption  is  simply  ridiculous. 

We  reverse  the  Lower  Appellate  Court's 
Order,  and  direct  that  the  arbitration-award 
,  stand  on  the  ground  that  it  is  proved  to  hfve 
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been  agreed  to  by  both  parties,  and  cannot 
now  by  law  be  set  aside,  no  misconduct  or 
corruption  on  the  part  of  the  arbitrator  being 
proved.  We  have  already  stated  our  opinion 
that  there  has  been  a  continuance  of  mis- 
takes throughout  the  investigation  of  this 
case.  The  Moonsiff  was  wrong  in  the  first 
instance  in  adjudicating  between  Reedoy 
Kristo  and  Ramtunoo  at  all.  The  Principal 
Sudder  Ameen  was  wrong  in  admitting  the 
case  to  arbitration,  but  having  done  so,  he 
was  still  more  wrong  in  reversing  the  award 
on  improper  and  insufficient  grounds,  whilst 
his  decision  on  the  point  of  pre-emption  is  so 
extraordinary  as  to  make  us  doubt  whether 
this  case  should  not  go  before  the  Judge  in 
the  English  Department  for  special  notice. 


The  nth  August  1864. 

Present: 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Jurisdiction— Prohibition      of     Nuisances     by 
Magistrates  and  Sessions  Judges. 

Case  No.  207  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  F.  L.  Beaufort,  Judge  of  the  24- Per- 
gunnahs,  dated  the  18th  November  1863, 
affirming  a  decision  passed  by  Air.  H.  C. 
Belly  Sudder  Ameen  of  that  District, 
dated  the  syth  May  1863. 

Sookmoy  Mitter  and  others  (Defendants), 

Appellants, 

versus 

Pertab  Cbunder  Sein  (Plaintiff),  Respondent. 

Baboos  Oopendur  Chunder  Bose  and  Sree- 
nauth  Sein  for  Appellants. 

Baboos-  Takoordass  Mookerjee  and    Rajen- 
dttr  Misser  for  Respondent. 

A  civil  action  lies  where  the  Magistrate  issues  no 
specific  order  but  a  general  prohibition  against  the 
*  defendant  encroaching  on  a  public  road,  the  Judge  pass- 
ing no  order  on  the  matter,  either  in  appeal  or  otherwise, 
but  simply  giving  his  opinion  that  the  matter  was  one 
for  the  Civil  Court. 

Plaintiff  in  this  case  complained  before 
the  Magistrate  that  ihe  defendants  were 
encroaching  on  the  public  road,  and  request- 
ing that  the  nuisance  might  be  abated. 
That  case  was  withdrawn,  the  parties 
having  amicably  settled  the  matter.  A  year 
afterwards*  the  plaintiff  again  complained 
to  the  Magistrate  of  the  same  nuisance,  and 
the  Magistrate  ordered  a  serjeant  to  enquire 
jtho  the  matter,  and^after  receiving  a  report 


from  that  officer,  issued  a  prohibition*  in 
general  terms  to  the  defendant  against  en- 
croaching on  the  public  road,  ordering  that, 
if  he  did  so  encroach,  he  would  himself  re- 
move the  obstruction.  The  Sessions  Judge, 
on  a  reference,  not  on  appeal  made  to  him, 
considered  the  subject  one  for  the  Civil 
Court,  and  informed  the  Magistrate  accord- 
ingly.. 

Plaintiff  now  sues  in  the  Civil  Court  for 
the  removal  of  the  obstruction  caused  by 
defendant's  building  to  his  (plaintiff's)  right 
of  way,  and  he  has  obtained  a  decree  from 
both  Courts. 

Defendant  now  appeals  specially,  urging 
that,  on  a  precedent  of  the  -Court  of  July 
1862,  no  civil  action  can  be  brought  with 
the  view  of  reversing  the  positive  orders  of 
a  Magistrate  and  Sessions  Judge  passed  re* 
garding  the  removal  of  a  nuisance  within 
their  jurisdiction. 

The  precedent  of  the  Court  in  no  way 
applies.  Here  the  Magistrate  issues  no  speci- 
fic order  at  all ;  he  issues  only  a  general  pro- 
hibition against  the  defendant  encroaching 
on  the  public  road ;  and  the  Judge  passed  no 
order  on  the  matter  either  in  appeal  or  other- 
wise: he  simply  gave  his  opinion  that  the 
matter  was  one  for  the  Civil  Court.  The 
special  appeal  must  be  rejected  with  costs. 


The  nth  August  1864. 

Present: 

The  Hon  ble  G.  Loch  and  W.  S.  Seton-Karr 

Puisne  Judges. 

Sale  of  Minor's  Property. 

Case  No.  415  of  1864. 

Special  Appeal  from  a  decision  passed  by  ihe 
Principal  Sudder  Ameen  of  Kajshahye, 
dated  the  30th  December  1863,  reversing 
a  decision  of  the  Moonsiff  of  that  District, 
dated  the  10th  September  1863. 

Gomain  Sircar  and  others  (Defendants), 

Appellants, 

versus 

Prannath  Goopto  (Plaintiff),  Respondent. 

Mr.  R.   T.  Allan  and  Baboo  Ram   Go  pal 
Ghose  for  Appellants. 

Baboo  Mohineemohun  Roy  for  Respondent. 

Although  purchasers  are  not  bound  to  look  to  the 
application  of  the  purchase- money,  or  to  enquite  whether 
there  were  poods  sufficient  to  redeem  the  mortgage,  and 
so  to  obviate  the  necessity  of  a  rale  of  a  minor's  pro- 
perty, ^yet  the  purchaser's  not  proving  necessity*,  or  not 
satisfying  himself  of  the  existence  of  necessity,  apd 
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the  unwillingness  of  the  minor's  mother  to  dispose  of  the 
property  in  his  minority,  are  sufficient  legal  grounds  tor 
reversabof  the  sale. 

We  have  heard  this  case  very  fully  argaed 
on  both  sides,  the  whole  point  being  whether 
the  sale  of  certain  property  to  the  defendants, 
appellants,  in  the  minority  of  the  plaintiff, 
should  be  npheld  or  reversed.  Looking  to  the 
ruling  of  the  Privy  Council  in  the  well-known 
case  of  Hunuman  Pandy,  and  to  the  decision 
of  the  Sadder  Court  at  page  1643  of  the  De- 
cisions for  1859,  we  think,  on  full  considera- 
tion, that  some  of  the  grounds  given  by  the 
Principal  Sudder  Ameen  for  reversing  the  sale 
are  erroneous,  and  that,  in  law,  the  defendants, 
purchasers,  were  certainly  not  bound  to  look 
to  the  application  of  the  purchase* money.  We 
also  hold  thai  ihey  were  not  bound  to  enquire, 
and  could  not  in  this  case  enquire,  whether 
there  were  goods  and  chattels  and  house- fur- 
niture sufficient  to  redeem  the  mortgage,  and 
so  to  obviate  the  necessity  of  a  sale. 

But  we  also  hold  that  the  other  grounds  re- 
lied on  by  the  Principal  Sudder  Ameen — viz., 
that  the  defendant  did  not  prove  necessity,  or 
did  not  satisfy  himself  of  the  existence  of  a 
sufficient  pressure  or  necessity,  and  that  the 
mother  of  the  plaintiff  was,  in  his  minority, 
unwilling  to  dispose  of  the  property — are  suffi- 
cient legal  grounds  to  bar  our  interference. 
Whatever  may  be  our  opinion  as  to  the  hard- 
ship to  the  purchaser,  who  is  held  to  have  acted 
in  perfect  good  faith,  we  cannot  say  that  such 
a  finding,  on  the  evidence,  is  erroneous  in  law, 
or  that  we  can  fully  reverse  it. 

The  Principal  Sudder  Ameen  had  his  atten- 
tion specially  drawn  to  the  ruling  case  on  these 
points,  and  found  that  the  evidence  was  in- 
adequate to  bring  the  defendant's  case  within 
the  relief  thereby  granted ;  and,  as  there  is  a 
sufficiency  of  legal  evidence,  and  certain  of 
his  reasons  are  not  to  be  impugned  as  defec- 
tive or  illegal,  we  can  only  refuse  to  interfere, 
and  must  uphold  the  decision. 

The  appeal  is  dismissed  with  costs. 


The  nth  August  1864. 

Presenl : 

The  Hon'ble  W  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Jurisdiction— Rent  on  Canal  or  River  Tolls. 
Case  No.  593  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
A.  Pigue,  Judge  of  Hooghly,  dated  the  20th 


February   1864,  modifying  a  decision  0/ 
Af outvie  Abdool  Guffer%  Deputy  Collector 
of  that  District,  dated  the  30th  September 
1863. 

Mr.  H.  W.  Garland,  Executive  Engineer 
(Plaintiff),  Appellant, 

versus 

Rai  Mohun  Huzrah  (Defendant),  Respondent. 

Baboo  Kishen  Kishore  Ghose  for  Appellant. 

Baboo  Tarucknath  St  in  for  Respondent. 

A  suit  to  recover  rent  on  lease  of  tolls  arising  from  a 
canal  or  river  navigation  is  not  cognizable  under  clause 
4,  section  23,  Act  A.  of  1859. 

The  objection  taken  by  the  special  respon- 
dent, that  this  suit  is  not  one  cognizable  by  the 
Collector  under  the  provisions  of  clause  4, 
section  23  of  Aft  X.  of  1859,  must  prevail. 
The  suit  is  not  brought  for  arrears  of  rent  due 
on  account  of  any  property  of  the  description 
therein  mentioned  or  contemplated,  the  suit 
being  one  to  recover  rent  on  a  lease  of  tolls 
arising  from  a  canal  or  river  navigation. 

Accordingly  the  special  appeal  is  dismissed, 
and  all  the  former  proceedings  being  without., 
jurisdiction,  they  are  to  be  considered  as  null 
and  void. 


The  1 2th  August  1864. 
Presenl : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Suits  for  Rent  or  Kubooleut. 

Case  No.  215  of  1864  under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
J.  W.  Dalrymple,  Judge  of  Bhagulpore, 
dated  the  3rd  December  1863,  affirming  a 
decision  of  Mr.  H.  Dauiesf  Deputy  Collec- 
tor of  that  District,  dated  the  14th  July 

Mahomed  Myanoboo  Hek  (Plaintiff), 

Appellant, 

versus 

■ 

Mahomed  Syud  Khan  and  others 
(Defendants),  Respondents. 

Mr.  John  Baptist  for  Appellant. 

None  for  Respondents. 

A  suit  for  rent  or  kubooleut  will  not  lie  if  it  is  Shown 
that  the  defendant  has  never  held  the  position  of  a  ten- 
ant, nor  occupied  th#  land  in  such  a  way  as  to  render 
him  heretofore  liable  for  rent,  bat  has  for  a  long"  time 
held  the  land  as  rent-free.    The  primi-facie  tent-free 


•i« 


Civil 


.THE   WEEKLY  REPORTER. 


Jtulitigs.        '  [Vol.  I. 


4  ' 

holding  must  be  set  aside  in  some  other  suit  before  rent 
can  be  obtained. 

Plaintiff  sued  under  Aft  X.  of  1859  for 
a  kubooleut.  The  Lower  Appellate  Court 
finds  that  there  is  nothing  whatever  to  show 
that  defendant  has  ever  paid  rent,  or  agreed 
to  pay  rent;  and  that,  on  the  other  hand,  it 
has  been  shown  that  the  land  has  been  held 
for  very  many  years  rent-free.  He  dismissed 
plaintiff's  suit,  and  in  this  finding  we  think 
that  he  was  right.  In  a  suit  for  a  kubooleut 
or;  for  rent,  when  it  is  shown  that  defendant 
has  never  held  the  position  of  a  tenant,  nor 
occupied  the  land  in  such  a  way  as  to  lender 
him  heretofore  liable  for  rent,  but  has  for  a 
long  period  held  the  land  as  rent-free,  then 
a  suit  for  rent  or  kubooleut  will  not,  we 
thjnk,  lie,  .There  is  a  primd  facie  rent-free 
holding,  which  must  be  set  aside  in  some 
other  suit  before  rent  can  be  obtained.  In 
fact,  before  a  plaintiff  can  succeed  in  a  suit 
for  rent,  he  must. show  that  the  defendant 
has  actually  or  constructively  held  as  his 
tenant,  contracted  to  pay  rent,  or  squatted, 
without  the  consent  or  recognition  of  the  pro- 
prietors, in  such  a  way  as  to  render  him  liable 
for  use  or  occupation.  Here.it  is  clear  that, 
if  the  land  ever  belonged  to  plaintiff's  pre- 
decessors, defendants  have'  openly  held  free 
of  rent  for  a  long  period,  and  the  suit  will 
not  lie. 

It  is  true  that  the  first  Court  improperly 
received  in  evidence  a  "  mahzurnamah  "  un- 
supported by  the  testimony  of  the  persons 
who  signed  it,  and  the  Judge  might,  with 
advantage;  have  noticed  that  irregularity. 
B*H  there  was  some  other  evidence,  and 
there  is  nothing  to  show  that  the  Judge 
relied  on  the  mahzurnamah.  We  therefore 
do  not  think  it  necessary  to  interfere,  and 
dismiss  the  appeal  with  costs. 


#  •     *   The  1 2th  August  1864. 

Present  : 

The  Hon'bleC.  B.  Trevor  and  G.  Campbell, 

Puhne  Judges. 

Jurisdiction— Acts  of  Political  Officers. 
Case  No.  208  of  1864. 

*  - 

Special  Appeal  from  a  decision  passed  by 
Mr.  R.   C.  Berry,  Extra  Assistant  Com- 

,  missioner  of  Beerbhoom,  dated  the  gth 
October  i$6j,  reversing  a  decision  passed 
by  Baboo  Pre/n*  C  hand  Paul \   Moons  iff of 

,    fllaunlhoam,  dated  the  30th  May  1862. 


Rajah  Mukoond  Narain  Deo  (Plaintiff)1, 

Appellanty 

versus 

Ranee  Joy  Coomaree  Debia  (Defendant), 

Respondent. 

Baboos  Luckee  Churn  Bose  and  Gopee  Nalh 
Mookcrjee  for  Appellant. 

An  act  done  by  a  Political  Officer,  interfering-  with 
the  private  rights  of  parties,  can  be  questioned  in  the 
Civil  Courts. 

Plaintiff  in  the  case  sues  to  set  aside  a 
Summary  order  passed  by  the  Principal  As- 
sistant Commissioner  giving  possession  to 
the  defendant  of  two  villages  for  her  main- 
tenance. He  alleges  that  1  hey  were  assigned 
to  her  for  maintenance,  but,  on  the  death  of 
the  last  Rajah,  they  reverted  to  the  Raj.  and 
the  lady  defendant  is  only  entitled  to  main- 
tenance. 

The  first  Court  gave  plaintiff  a  decree, 
awarding  at  the  same  time  maintenance  to 
the  defendant.  The  Extra  Assistant  Com- 
missioner,  on  the  ground  that  the  Civil 
Court  had  no  jurisdiction  to  interfere  with 
the  act  of  a  Political  Officer,  dismissed  plaint- 
iff's claim. 

Plaintiff  now  appeals  specially,  urging 
that  the  question  before  the  Court  is  a  civil 
right,  not  a  matter  of  political  import;  that, 
consequently,  notwithstanding  that  it  is  the 
act  of  an  administrative  officer  alore,  the 
act  done  to  his  detriment,  and  involving  his 
private  rights,  can  be  questioned  by  the 
Civil  Court,  and,  if  opposed  to  justice,  should 
be  reversed. 

The  Extra  Assistant  Commissioner  has  not 
the  slightest  ground  in  the  present  cate  tor 
refusing  to  hear  the  plaintiff's  case.  Any- 
thing of  a  political  nature  none  by  Political 
Officers  is  of  course  not  cognizable  by  the 
Court,  but  an  act  done  by  an  officer  of  that 
nature  interfering  with  the  private  rights  of 
parties,  can  be  questioned  in  the  Civil  Courts. 
We  therefore  remit  the  case,  with  direction 
to  the  Extra  Assistant  Commissioner  to 
enquire  into  the  case,  and  to  pass  whatever 
orders  seem  good  and  proper. 


The  13th  August  1864. 

Present ; 

The  Hon'ble  C.  Steer  and  A.  G.  Macpherson, 

Puisne  Judges. 

Mahomedan  Law— Death-bed  Gifts— Turaleek- 
namahs — Marriage  and  Legitimacy. 

Cases  Nos.  9?  and  106  of  i&6*.    . ... 
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Regular  Appeals  from  a  decision  passed  by 
Koy  Hurchunder  Chaiterjee  Bahadoor, 
Principal  S udder  Am'een  of  Bhaugulpore, 
dated  the  jjrd  December  jS6i. 

No.  03. 

Ashruffunnissa  alias  Mohodoobunnissa 

(Plaintiff),  Appellant, 

versus 

Mussumat  Azeemun  (Defendant),  Respondent, 

Moonshee  Ameer  AH  for  Appellant. 

Moulvie  Aftaboodeen  Mahomed  for 
Respondent. 

No.  106. 

Mussumat  Baroda  Kooery  (Defendant), 

Appellant, 

versus 

Ashruffunnissa  (Plaintiff)  and  others, 
Respondents. 

Mr.  Montriou,  Moonshee  Ameer  AH.  and 
Baboos  Kishen  Kishore  Ghose  and  Juggada- 
nund  Mookerjee  for  Appellant. 

Baboo  Ihvarkanath  Mi  tier  and  Moulvie  Syed 
Murhummul  //ossein  for  Respondents. 

A  deed  of  gift,  such  as  a  tumleeknamah,  executed 
at  a  time  wh-n  the  grantor  was  laboring-  under  a  sick- 
ness fiom  which  she  never  recovered,  cannot  operate 
saVe  as  a  will      If  such  a  death -bed  gift  or  will  is  made 
in  favour  of  one  who  is  an  heir,  the  will  or  gift,  so  far  as 
it  relates  to  that  heir,  will  be  inoperative  without  the 
consent  of  the  other  heirs     Though  there  is  no  evi- 
dence of  the  celebration  of  any  marriage  ceremony*  still 
the  fact  of  a  woman  having  constantly  lived  as  a  mar- 
ried woman  with  her  husband,  and   the  fact  of   her 
children  having  lived  as  legitimate  children  with  their 
parents,  make  the  ea.*  e  fall  within  the  rule  as  to  the 
presumption  of  marriage  and  legitimacy  laid  down  by 
the  Privy  Council  in  8  Moore's  Indian  A u peals  136,  and 
by  this Lc.uf tin  1  Marshall's  Keports42S. 

The  plaintiff  sues  for  the  confirmation  of 
a  tumleeknamah,  dated  the  loih  of  March 
1859.  executed  by  her  mother  Khyrunnissa. 
and  making  over  to  the  plaintiff  certain  pro 
perty  of  which  Khyrunnissa,  in  her  lifetime 
(it  is  stated  in  the  plaint),  put  the  plaintiff 
in  possession  under  the  tumleeknamah 
The  plaint  also  prays  that  a  deed  of  sale  of 
the  17th  August  1859  may  be  set  aside — a 
deed  by  which  the  respondent  Azeemun 
professed  to  sell  to  Sheebloll  all  her  interest 
in  the  property  of  Khyrunnissa;  and  the 
plaintiff  avers  that  Azeemun  had  no  interest 
whatever  in  the  property  which  belonged  to 
Khyrunnissa.  and  that  the  suit  was  rendered 
necessary  by  the  execution  of  this  deed  of 
sale,  and  by  claims  set  up  by  Azeemun  and 
by  the  respondent  Jubya  Begum  as  heiresses 
of  Kyrunnissa. 

In  iris  defence  in  the  Lower  Court  Sheeb- 
loll merely   urged  that   the  tumleeknamah 


was  executed   by    Khyrunnissa    at    a  time 
when  she  was  not  in  full  possession  of  her 
senses.     Azeemun   first  admitted    that    she 
had  sold  her  rights  to  Sheebloll,  and  alleged 
that  she  was  one  of  the  heiresses  of  Khyrun- 
nissa,  inasmuch   as    she  was  a  half-sister, 
"the     daughter     of    the     step-mother    of 
Khyrunnissa."       Subsequently,         however, 
Azeemun   turned   round    against    Sheebloll, 
and    declared,    in    direct  contradiction    to 
what  she    had  formerly  said,  that   she  was 
no     heiress    of     Khyrunnissa,    and    never 
had  any  interest  in  her  estate.     It  is  clear 
that   from   this   time   Sheebloll   was  left  to 
right  his  own  battle,  and  that  Azeemun  and. 
Ashruffunnissa,  the  plaintiff,  combined  tode-< 
feat  his  claim  under  the  deed  of  sale  given 
him  by  Azeemun;   and  this  fact  must  not 
be  lost  sight  of  in  dealing  with  the  case  on 
its  merits. 

The  Lower  Court  fixed  only  two  issues 
for  trial.  These  were :  firsts  whether  Khy- 
runnissa was  in  her  sound  senses  when  she* 
executed  the  tumleeknamah.;  and,  second, 
whether  the  tumleeknamah,  -if  executed  by 
her  when  in  full  possession  of  her  senses, 
could  be  given  effect  to  in  law.  The  judg-. 
ment  of  the  Court  was,  in  effect,  that  the 
deed  was  executed  by  Khyrunnissa  when 
in  her  sound  senses,  and  that,  therefore^  it 
could  be  legally  enforced  :  and  an  order  was 
passed  setting  aside  the  deed  of  sale  under 
which  Sheebloll  claimed. 

From  this  decision  Sheebloll  (or,  to  speak 
more  accurately,  Sheebloll's  representative, 
he  himself  having  died)  appeals.  In  his 
written  statement  of  the  grounds  of  appeal 
he  contends  (amongst  other  things)  that,  as 
it  was  proved  that  the  tumleeknamah  was 
executed  by  Khyrunnissa  while  laboring 
under  her  last  and  fatal  illness,  the  tumleek- 
namah could  in  no  event  be  of  any  effect, 
except  as  to  one-third  of  the  property  of  the 
deceased  ;  and  he  further  contends  that,  under, 
the  circumstances,  the  tumleeknamah i^whol- 
ly  void  and  inoperative,  and  that  Azeemun 
was  the  uterine  sister  of  Khyrunnissa.  The 
appeal  first  came  on  before  this  Court  for 
hearing  about  a  year  ago.  But,  as  the  ap- 
pellant made  title  through  Azeemun  as  an 
heiress  of  Khyrunnissa,  wnils  the  respondent 
Ashruffunnissa  denied  that  Azeemun  was 
an  heiress,  or  in  any  way  entitled  to  share 
in  the  estate  of  Khyrunnissa,  the  Court 
considered  it  impossible  to  dispose  of  the 
appeal  in  the  absence  of  any  finding  of  the 
Lower  Court,  and  indeed  of  any  evidence 
as  to  the  relative  positions  of  Khyrunnis** 
and  Azeemun.     The  case  set  up  by  Ashruf* 


1« 


Civil 


THE   WEEKLY   REPORTER. 


Rulings. 


[Vol.  I. 


fannissa  was  that  Khyrunnissa  and  Azeemun 
were  both  of  them  daughters  of  one  Mahomed 
Ruffee,  but  that  Khyrunnissa  was  his  legiti- 
mate daughter  by  his  wife  Seta,  while  Azee- 
mun was  his  illegitimate  daughter  by  his  mis- 
tress Moorut.  The  question  in  fact  was,  whe- 
ther either  Moorut  or  Seta,  or  both  of  them, 
were  the  lawful  wives  of  Mahomed  Ruffee, 
and  whether  Khyrunnissa  and  Azeemun,  or 
either  of  them,  were  the  legitimate  daughters 
of  Mahomed  Ruffee ;  and  Ashruffunnissa  con- 
tended that  Azeemun  was  only  the  illegiti- 
mate half-sister  of  Khyrunnissa,  and  that,  as 
such,  she  was  not  one  of  the  heirs  of  Khy- 
runnissa, of  whom  she  alleged  that  she  her- 
self, as  her  only  child,  was  the  sole  heiress. 
These  questions  were  not  gone  into  by  the 
Lower  Court,  and  this  Court  accordingly 
remanded  the  case  for  the  trial  of  the  fol- 
lowing new  issue:  "Whether  Moorut  was 
the  wife  of  Mahomed  Ruffee,  or  whether 
she  held  any  other  and  what  position  in  the 
family." 

This  issue  has  now  been  tried.  The 
finding  of  the  Lower  Court  is  that  Moorui 
and  Seta  were  both  of  them  the  mistresses 
of  Mahomed  Ruffee,  and  that  Khyrunnissa 
and  Azeemun  were  both  of  them  his  daugh- 
ters by  Moorut.  But  the  Court  further 
finds  that  Moorut  was,  "  under  the  presump- 
tions of  the  Mahometan  Law,*'  the  married 
wife  of  Mahomed  Ruffee,  in  consequence  of 
her  having  lived  with  him  as  his  married 
wife. 

The  whole  case  is  now  again  before  us  in 
appeal ;  Ashruffunnissa  objecting  to  the  find- 
ing of  the  Lower  Court  as  to  the  status  of 
Moorut,  and  as  to  her  being  the  mother  of 
Khyrunnissa;  and  Sheebloll's  representative 
objecting  to  effect  being  given  to  the  turn 
leeknamah  at  all,  or  at  any  rate  except  as  a 
will,  and  contending  that  Azeemun  and  Khy- 
runnissa were  full  sisters  and  the  legitimate 
children  of  Mahomed  Ruffee. 

It  i?  quite  clear  that  this  tumleeknamah 
cannot,  in  any  event,  stand  higher  than  a 
will,  or  be  of  operation  except  as  to  one-third 
of  tbe  estate  of  the  deceased.  The  deceased 
may  very  possibly  have  been  in  a  sound  dis- 
posing state  of  mind  when  she  executed  the 
tumleeknamah;  nevertheless  it  is  proved 
beyond  all  question  that  she  executed  it 
at  a  time  when  she  was  labouring  under 
that  sickness  from  which  she  never  re 
covered — when  suffering  from  her  last 
anti  fatal  illne-s.  A  deed  of  gift,  such  as 
i&4  this  tumleeknamah,  executed  at  such  a 
time,  cannot  operate*,  save  as  a  will.    (5" 


Macnaghten's  Mahomedan  Law,  and  Edition, 
pages  5 1  and  1 98,  and  the  cases  referred  to 
in  pages  438  and  439  ) 

Further,  if  a  will  or  death-bed  gift  be  made 
in  favour  of  one  who  is  an  heir  of  the  deceased, 
the  will  or  gift,  so  far  as  it  relates  to  that 
heir,  will  be  inoperative  without  the  consent 
of  the  other  heirs.  {See  Macnaghten's  Ma- 
homedan Law,  2nd  Edition,  pages  51,  198, 
and  245.)  In  the  case  before  us,  the  tum- 
leeknamah is  made  in  favour  of  Ashruffunnis- 
sa, who,  as  the  only  daughter,  is  certainly  tn 
heiress  of  Khyrunnissa.  The  Lower  Court 
finds  that  Azeemun  is  also  an  heiress.  If  that 
finding  be  correct,  the  tumleeknamah  is  in- 
operative, unless  assented  to  by  Azeemun. 
It  has  not  been  assented  to  by  her.  On  the 
contrary,  she  has  sold  her  rights  as  heiress, 
and  no  assent  given  subsequent  to  the  deed 
of  sale  which  she  gave  to  Sheebloll  would  be 
of  any  effect,  she  having  by  her  sale  divested 
herself  of  all  rights  as  heiress,  and  being, 
from  the  time  she  so  divested  herself,  no 
longer  in  a  position  to  deal  in  any  way  with 
those  rights. 

On  the  whole,  we  concur  in  the  finding 
of  the  Lower  Court  as  to  the  status  of  Moo- 
rut and  the  relative  positions  of  Khyrun- 
nissa and  Azeemun.  There  is  no.  doubt 
that  the  evidence  which  has  been  given  by 
the  witnesses  examined  is  for  the  most  part 
exceedingly  unsatisfactory.  But  the  Lower 
Court  placed  much  reliance,  and  as  it  seems 
to  us  rightly,  on  the  testimony  of  two  of  the 
witnesses,  and  based  its  judgment  chit  fly 
on  that  testimony,  supported  as  it  is  by  many 
probabilities,  and  in  some  degree  by  the  line 
of  conduct  adopted  by  Ashruffunnissa  with 
reference  to  this  suit.  Asnruffunnissa  hav- 
ing voluntaiily  come  into  Court  to  establish 
her  title  under  the  tumleeknamah  and  as 
sole  heiress  of  Khyrunnissa— seeking,  in  fact, 
a  merely  declaratory  decree — it  was  for  ber 
to  prove  distinctly  that  she  was  sole  heiress 
as  alleged.  She  has  adduced  some  evidence 
to  prove  this  fact;  but  it  is  of  the  most 
indifferent  kind,  and  scarcely  such  as  would 
have  warranted  a  decision  in  her  favour,  even 
if  no  evidence  had  been  put  in  by  her 
opponents.  And  it  cannot  be  said  that 
Ashruffunnissa  was  at  any  time  ignorant  of 
what  were  the  real  issues  she  had  to  prove, 
for  the  very  careful  manner  in  which  the 
plaint  is  framed  shows  clearly  that  the 
person  who  prepared  it  was  fully  aware 
that  in  order  to  entitle  the  plaintiff  to  what 
she  prayed,  she  must  establish  that  she 
was  the  sole  heiress  of  Khyrunnissa.    If  the 
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claim  set  op  by  Azeemun  to  rank  among 
the  heirs  of  the  deceased  were  so  utterly 
groundless  as  alleged,  why  should  the  plaint- 
iff have  been  in  such  a  hurry  to  rush  into 
Court  merely  to  get  rid  of  the  appellant's 
title?  Khyrunnissa  died  on  the  14th  of 
March  1859.  Azeemun  transferred  to  Sheeb- 
Joll  her  rights  as  an  heiress  on  the  27th  of 
August  of  the  same  year;  and,  within  one 
month  of  the  latter  date,  this  suit  was  com- 
menced. Then  it  is  proved  that  the  books 
of  the  Government  Dispensary  have  been 
tampered  with,  apparently  in  order  to 
strengthen  the  plaintiff's  case,  so  far  as  it  was 
based  on  the  tumleeknamah  treated  as  an 
ordinary  deed  of  gift,  and  this  fact,  in  some 
small  degree,  leads  to  the  inference  that  the 
plaintiff  was  not  very  certain  of  her  title  as 
sole  heiress. 

It  is  now  many  years  since  Mahomed 
Ruffee  died,  and  it  is  necessarily  difficult 
to  get  any  very  conclusive  evidence  as  to  the 
state  of  bis  family.  But  we  think  it  sufficiently 
proved,  for  the  purposes  of  this  suit,  that 
Khyrunnissa  and  Azeemun  were  both  of 
them  the  daughters  of  Moorut ;  that,  although 
there,  is  no  evidence  of  the  celebration  of 
any  marriage  ceremony,  Moorut  lived  with 
Mahomed  Ruffee  as  a  married  woman  does 
with  her  husband ;  and  that  Khyrunnissa 
and  Azeemun  lived  with  Mahomed  Ruffee 
and  Moorut  as  legitimate  children  do  with 
their  parents. 

Under  these  circumstances,  the  case,  in 
oar  opinion,  falls  within  the  rule  as  to  the 
presumption  of  marriage  and  legitimacy  laid 
down  by  the  Privy  Council  in  Mahomed 
Kohim  v.  Shurfoonissa  (8  Moore's  Indian 
Appeals  136),  and  by  this  Court  in  Nazva- 
bunissa  v.  Fuzloonissa  (1  Marshall's  Reports 

We  therefore  decide  in  favour  of  the  ap- 
pellant Sbeebloll's  representative,  and,  revers- 
ing the  decree  of  the  Lower  Court,  dismiss 
the  plaintiff's  suit  with  costs  of  the  proceed- 
ings, both  in  this  and  in  the  Lower  Court. 


a  decision  passed  by  Mouivie  Syud 
Ahmed  Buksh,  Principal  Judder  Am  ten 
of  that  District ',  dated  the  28th  November 
1863. 

Mouivie  Gholara  Hossein  Vakeel  (Plaintiff), 

Appellant, 

versus 

Hur  Gobind  Dass  Tushildar  (Defendant), 

Respondent. 

Mr.   C  Gregory  and  Baboo  Ch under  Nauih 
Chatlerjee  for  Appellant. 

A  suit  for  damages  for  mere  verbal  abuse,  without 
actual  injury  and  damage  done,  does  lie  in  the  Civil 
Courts. 

This  was  a  suit  for  damages  for  defama- 
tion of  character.  The  Judge  holds  that, 
under  the  decisions  of  this  Court  of  10th 
March  1852,  Ahmed  Buksh,  appellant,  and 
of  22nd  December  1852,  Ram  Deo  Lai,  ap- 
pellant, a  suit  of  this  nature  for  mere  verbal 
abuse  does  not  lie,  unless  actual  injury  and 
damage  have  been  caused.  These  rulings 
were  based  upon  the  provisions  of  section 
1 8,  Regulation  III.,  1793,  which,  however, 
has  been  repealed.  But,  even  before  this 
section  was  repealed,  this  Court,  in  their 
nore  recent  decisions  in  1857,  held  that  not 
only  might  a  complaint  be  brought  in  the 
Criminal  Court,  but  a  suit  for  damages 
might  go  on  pari  passu  in  the  Civil  Court. 

We  reverse  the  order  of  the  Judge ;  but,  as 
he  has  come  to  no  distinct  finding  on  the  fact 
whether  the  abusive  language  was  or  was 
not  used,  we  must  remand  the  case  to  him. 
The  Judge,  after  taking  into  consideration 
all  the  circumstances,  will,  if  the  case  be* 
proved,  assess  the  damages  at  the  rate  he 
considers  sufficient. 


The  13th  August  1864. 

Present : 

The  Honble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Jurisdiction  —  Suits  for  Damages  for  mere  Ver- 
bal Abuse. 

Case  No.  444  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  3{.  A.  G.  Shawe,  Judge  of  bylhel, 
dated  the  jrst  December   1863,  reversing 


The  13th  August  1864. 

Present: 

The  Honble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges.  *  • 

Sale  of  Mortgaged  Property  by  First  Mort- 
gagee—Rights of  Second  Mortgagees. 

Case  No.  439  of  1864. 
Special  Appeal  from  a  decision  passed  by 
Mr.  F.  Tucker,  Judge  of  bhahabdd, 
dated  the  nth  December  i86j,  affirming 
a  decision  passed  by  Mouivie  Eiadut  Alt' 
Khan,  Principal  Sudder  Ameen  of  that 
District,  dated  the  20th  June  r80j. 

Ram  Tahul  Roy  and  others  (some  of  the 
Defendants),  Appellants, 

versus 

Musst.  Belattee  Koonwur  (Plaintiff)  and  the 
rest  of  the  Defendants,  Respondents* 
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Mr.  A.  F.  Ling  ham  and  M  outvie  Aftabood- 
deen  Mahomed  for  Appellants. 

Baboos  Debendr'o  Narain  Bose  and  Afohesh 
Chunder  thozvdry  for  Respondents. 

Second  mortgagees,  failing  to  preserve  their  lien 
on  the  estate  by  paying1  off  the  debt  due  on  the  prior 
mortgage,  cannot  complain  against  the  first  mortgagee 
for  taking  aivant3.*e  of  the  ri^ht  which  the  law  gives 
him  df  enforcing  his  claim  against  the  moitgaged  pro- 
.perty. 

.  The  finding  of  the  Lower  Appellate  Court 
is  perfectly  right.  The  special  appellants 
are  the  second  mortgagees.  The  plaintiff  is 
the  first  mortgagee,  and  enforced  his  claim 
by  a  suit  against  the  parties  in  possession, 
making  the  special  appellant  a  party  to  the 
suit,  and  obtained  a  decree,  rendering  the 
parlies  in  possession,  who  represented  the 
mortgagors,  liable  for  the  debt.  Plaintiff 
then  brought  the  mortgaged  property  to  sale, 
and,,  having  purchased  it  himself,  sued  for 
possession,  and  has  obtained  a  decree.  The 
special  appellants,  who,  as  remarked  above, 
are  the  second  mortgagees,  object  on  the 
ground  that  the  first  decree  obtained  by  the 
plaintiff  was  a  personal  decree.  Tnis  is 
true,  but  he  rectified  the  defect  by  a  subse- 
quent decree  under  date  21st  September 
1853,  under  which  he  has  brought  the  pro 
perty  to  sale.  If  the  appellants  wished  to 
preserve  their  lien  on  the  estate,  they  should 
have  paid  off  the  debt  due  on  the  prior  mort- 
gage. As  they  have  failed  to  do  so,  they 
cannot  complain  against  the  plaintiff  who  has 
taken  advantage  of  the  right  which  the  law 
gives  him  of  enforcing  his  claim  against  the 
mortgaged  property.  The  appeal  is  dismiss- 
ed with  costs. 


ti 


The  15th  August  1864. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
4  *  Pundit,  Puisne  Judges. 

Relinquishment— Liability  for  Rent. 

Case  No.  625  of  1S64  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  F.  C.  Fozvle,  Officiating  Judge  of 
Bung  pore,  dated  the  nth  December  1863. 
reversing  a  decision  passed  by  Mr.  V.  1. 
'J  ay  lor  j  Officiating  Collector  of  that  Dis- 
trict\  dated  the  18th  August  1863. 

Nob  een  Chunder  Roy    Surmah   (Plaintiff), 

Appei  lant, 

versusm 

Luckhee  Preaftabee  and  others  (Defendants), 

Respondents. 


Baboo  Kishen  Doyal  Koy  for  Aopellant. 

Baboos  Sreenath  Dass  and  Grija  Sunkur 
Moojoomdar  for  Respondents. 

Mere  proof  of  notice  of  relinquishment,  without 
nroof  of  actual  relinquishment,  cannot  protect,  a  de- 
fendant from  liability  for  rent. 

The  plaintiff  and  the  defendant  are  two 
zemindars,  and  this  suit  is  brought  to  re- 
cover the  rent  of  certain  julkurs  situate  with- 
in the  defendant's  zemindaree,  but  which 
were  settled  with,  and  in  that  way  formed 
Dart  of  the  zemindaree  of,  the  plaintiff. 
These  julkurs.  have  been  in  the  defendant's 
possession  apparently  for  a  long  time,  if  not 
from  the  time  of  the  settlement,  and  he  has 
paid  rent  for  them.  The  Court  of  first  in- 
stance decreed  this  suit  against  him  for  the 
rent,  and  this  decree  was  confirmed  by  the 
Court  of  Appeal,  except  that  the  Court  dis- 
allowed the  rent  subsequent  to  a  certain  time 
when  it  was  found  that  a  notice  of  relinquish- 
ment had  been  filed  by  the  defendant  under 
the  19th  section  of  Act  X.  of  1S59  Al- 
though the  notice  of  relinquishment  has  been 
proved,  nothing  else  has  been  shown  to 
actual  relinquishment  of  the  julkur  rights 
which  the  defendant  has  enjoyed,  and  of 
which,  until  the  time  of  his  relinquishment, 
he  has  paid  rent. 

The  Lower  Appellate  Court  finds  that  the 
defendant  has   always  paid    rent  for  these 
fisheries  to  the   plaintiff,  and  further  states 
"  when  he  did  not  do  so  willingly,  he  hai 
"always  been   sued,   and  decree  obtained 
"against  him."    The  question  now  is  whe- 
ther, upon  the  mere  proof  of  notice  of  re- 
linquishment,  without  any    finding  of   the 
Court  on  any  evidence  of  an  actual  relin-  j 
quishment,  the  defendant  can  protect  himself 
from  liability  for  rent.    The  plaintiff,  proba-  < 
bly,  from  the  nature  of  the  property  and  the 
mode  in  which  it  has  hitherto  been  enjoyed 
(that  is  to  say,  the  defendant  having  heldf  it, 
and  paid  a  rent  for  it),  will  have  considerable 
difficulty  in  showing  precisely  what  the  pro- 
perty is.    The  Court  says  that  it  is  for   the 
plaintiff  "  to  show  for  what  he  has  been  re- 
"  ceiving  rent  for  so  many  years  from   the 
*'  defendant."     It  appears  to  us  that,  if  there 
is  any  difficulty  in  ascertaining  what  the  pro- 
perty really  is,  for  which  the  defendant   has, 
of  his  own  accord,  and  by  decrees  of  Court, 
been  paying  rent,  the  particulars  of  that  pro* 
perty  must  be  supposed  to  be  well  known  to 
him ;  and  that  the  buiden  of  showing  that  hj 
has  (not  merely  given  r.otice  of  relinquish! 
ment,  but  has)  actually  relinquished  the  pro 
perty  rests  on  him. 
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We  must  remand  the  case,  because  the 
Court  has  attached  undue  weight  to  the 
nolicft  of  relinquishment.  A  mere  notice 
does  not  relieve  the  defendant  from  liability. 
It  is  the  actual  relinquishment  of  the  property 
that  relieves  him.  The  Court  must  ascertain 
whether  the  property  has  actually  been  relin- 
quished or  not,  and  having  regard  to  the 
circumstances  of  this  case  (that  the  property 
leased  is  one  the  knowledge  of  which  rests 
very  much  with  the  defendant,  and  the  plaint- 
iff, of  necessity,  must  be  a  comparative  stran- 
ger to  the  particulars),  will  do  well  to  require 
from  the  defendant  distinct  evidence  to  show 
that  he  has  really  relinquished  to  the  plaintiff 
the  properly  for  which  he  has  so  many  years 
been  paying  rent. 


The  15th  August  1864. 

Present : 

The  Hon'ble  W.  Morgan  and  G.  Campbell, 

Puisne  Judges. 

Gifts  by  Husband  to  Wife—Creditors. 

Case  No.  3593  of  1863. 

Special  Appeal  from  a  decision  passed  by 
Mr.  E.  S.  Pearson,  Judge  of  lirhoot, 
-dated  the  loth  July  1863,  reversing  a 
decision  passed  by  Moulvie  Syed  lmdad 
Ali,  Principal  Sudder  Ameen  of  that  Dis- 
trict, dated  the  14th  March  186 j. 

Shaik  Enaet  Ali  and  others   (Defendants), 

Appellants, 

versus 

Mussumat   Rampreah   Koonwur  (Plaintiff), 

Respondent. 

Mr.  John  Baptist  and  Baboo  Anund  Gopal 
Paleel  for  Appellants. 

Babcos  Mohesh  Ch under  Chowdhry  and  Ka- 
leeprosonno  Dull  for  Respondent. 

A  voluntary  gift  by  a  husband  to  his  wife  is  not  void 
against  the  husband's  creditors,  if.at  the  time  o'  the  gift, 
the  husband  was  solvent*  and  the  wife  was  put  in  pos- 
session under  the  gift,  especially  if  the  plaintiff  became 
a  creditor  of  the  husband  long  after  the  pi  ft. 

Mr.  Justice  Morgan. — The  question  for 
decision  in  this  case  was,  whether  a  voluntary 
'  gift  of  land,  made  by  a  husband  to  bis  wife, 
;  was  fraudulent  and  void  against  the  husband's 
I,  creditors,  and  particularly  against  the  plaintiff 
|  in  the  suit.  The  Lower  Appellate  Court  has 
r-  decided ^hat  the  gift  is  valid,  and  sufficient 
reasons  for  this  decision  are  shown. 

Vol.  I. 


It  was  proved  to  the  satisfaction  of  that 
Court  that,  at  the  time  of  the  gift,  the  hus- 
band, although  he  owed  some  debts,  was 
possessed  of  property  far  more  than  enough 
to  pay  those  debts.  There  was  also  evidence 
that  the  wife  was  in  possession  under  the 
gift.  Moreover,  it  appeared  that  the  plaint- 
iff became  a  creditor  of  the  husband  long> 
after  the  date  of  the  gift. 

The  only  other  ground  of  special  appeal  is 
the  alleged  misreception  by  the  Court  in 
evidence  of  a  writing  adduced  by  the  wife, 
and  purporting  to  be  a  list  of  the  property, 
and  of  the  value  of  the  property  belonging 
to  the  husband  when  the  gift  was  made. 
The  statement  in  the  judgment  I  understand 
to  mean,  not  merely  that  the  plaintiff  made 
no  objection  to  the  reception  of  the  paper  in 
evidence,  but  that  he  did  not  dispute  or 
deny  the  correctness  of  its  contents..  This 
ground  of  special  appeal,  in  my  opinion,  fails. 

1  think  the  appeal  must  be  dismissed  with 
costs. 

Mr.  Justice  Campbell. — I  have  had  con* 
siderable  doubts  as  to  whether  the  finding 
of  the  Judge  is  sufficient  in  this  case.  The 
special  appellant  being  a  Mahomedan  com- 
ing  in  under  contract  rights,  I  think  that, 
with  reference  to  the  terms  of  Regulation 
VII.  of  1832,  section  9,  the  law  to  be  ap- 
plied must  be  that  of  equity  and  good  con* 
science  only. 

It  appears  to  be  clear  that  the  property 
settled  by  the  husband  on  the  wife  was 
openly  and  publicly  registered  before  the 
world  as  transferred  to  the  wife ;  and  it 
seems  that  the  Jndge  must  be  taken  to  find 
(somewhat  obscurely  and  elliptically),  as  a 
matter  of  fact,  that,  at  the  time  of  this  ser> 
tiement,  the  husband  was  not  only  thoroughly 
solvent,  but  was  far  above  the  world,  and  in 
no  decree  vergens  ad  inopem  ;  that  the  party 
who  now  claims  the  property  so  settled, 
having  the  full  knowledge  or  means  of 
knowledge  of  this  settlement,  nevertheless, 
afterwards  chose  to  deal  with  the  husband, 
and  to  lend  him  money;  and  that,  in  truth, 
the  transfer  of  the  property  to  the  wife  was 
in  no  way  fraudulent,  or  designed  to  defeat 
creditors.  That  being  so,  I  am,  upon  the 
whole,  not  prepared  to  differ  to  the  extent  of 
saying  that  the  creditor,  who  entered  into 
these  dealings  with  his  eyes  open,  has  an 
equitable  claim  to  annul  the  settlement, 
which  we  can  enforce  in  special  appeal  where 
we  cannot  look  into  the  facts,  but  must  take 
them  absolutely  as  the  Judge  finds  them.  It 
may  well  be  that,  looking  Jo  the  great  risk  of 
fraud   in  such  cases,  and  the  difficulty  of 
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proving  it,  it  might  be  desirable  by  statute 
to  render  such  voluntary  settlements  void 
against  all  creditors,  present  or  future ;  but  ; 
all  fraudulent  intent  being  in  this  case  nega- 
tived by  the  finding,  1  am,  as  I  have  said, 
not  prepared  to  assert  a  separate  opinion 
that  the  transaction  is  void,  and  I,  therefore, 
Concur  in  dismissing  the  appeal  with  costs. 


The  15th  August  1864. 
Present; 

* 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  fudges. 

Evidence  (Parol)  to  contradict  a  Deed. 

Case  No.  620  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  W.  T.  Tucker,  Officiating  Additional 
Judge  of  Backer  gunge,  dated  the  30th 
December  1863,  reversing  a  decision  of 
Baboo  Bhugwan  Chunder  Chuckerbutty, 
Moonsiff  of  that  District \  dated  the  nth 
May  1863. 

Kasinath  Roy  (Plaintiff),  Appellant, 

versus 

Nowcowry  Koondoo  and  others  (Defendants), 

Respondents. 

Baboos    Onocool    Chunder   Mookerjee    and 
Kalimohun  Doss  for  Appellant. 

None  for  Respondents. 

Parol  evidence  may  be  received  to  show  that,  notwith. 
standing  a  deed  purports  to  be  a  deed  of  absolute  sale, 
the  true  nature  of  the  transaction  is  a  mortgage. 

The  opinion  of  the  Zillah  Judge,  that  he 
cannot  receive  parol  evidence  to  contradict 
a  deed,  is  opposed  to  the  repeated  rulings 
of  the  Courts.  In  this  country,  in  cases  of 
conditional  sales,  the  deeds  are  often  written 
as  deeds  of  out  and  out  sale,  and  evidence 
has  always  been  received  to  settle  and  deter- 
mine*whether  any  particular  transaction  is 
a  mortgage,  or  what  the  deed  in  words  re- 
resents  it  to  be.  We  therefore  remand  the 
case  to  the  Lower  Appellate  Court  to  tiy 
on  evidence  the  real  nature  of  the  transaction 
in  this  case.  The  onus  of  proving  that  the 
true  nature  of  the  transaction  differs  frcm 
that  which  is  written  in  the  deed  is  on  the 
person  alleging  such  difference;  and  strict 
proof  of  the  verbal  agreement,  by  which  the 
deed  (which  purports  to  be  a  deed  of  abso- 
lute sale)  is  converted  into  a  mortgage,  should 
be  required.  But  the  Court  should  not 
,  have  excluded  all  evidence  of  a  verbal  agree- 
ment as  it  has  dorfe. 


The  15th  August  1864.  • 

Present ;  • 

The  Hon'ble  W.  Morgan  and  G.  Campbell, 

Puisne  Judges. 

Gifts  by  Husband  to  Wife— Hindoo  Converts. 

Case  No.  66  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Grish  Chunder  Ghose,  Principal 
Sudder  Ameen  of  the  24  Pergunnahs% 
dated  the  5th  October  1863,  reversing  a 
decision  of  the  Sudder  Ameen  of  that 
District,  dated  the  gth  March  1863. 

Isaac  Pandah  (Defendant),  Appellant, 

versus 

Surbomongola  Dossee  (Plaintiff),  Respondent. 

Baboos  Brojender  Coomar  Sein  and  Boicanth 
Nauth  Paul  for  Appellant. 

Baboo  Hemchunder  Banerjee  for 
Respondent. 

The  English  law  relating  to  a  married  woman's  pro- 
perty, and  the  right  of  the  husband  therein,  is  not  ne- 
cessarily applicable  to  Hindoo  converts  to  Christianity. 
The  rule  of  decision  in  such  cases  is  the  rule  prescribed 
by  equity  and  good  conscience,  which  is  in  each  case  to 
refer  the  decision  to  the  usages  of  the  class  to  which 
the  convert  may  have  attached  himself,  and  of  the 
family  to  which  be  may  have  belonged. 

If  the  property  in  question  belongs  to 
Gunganarain,  the  plaintiff  is  clearly  entitled 
to  the  relief  sought  for  in  this  suit,  which 
is  that  it  may  be  attached  and  sold  in  exe- 
cution of  the  decree  already  obtained  by  him 
against  Gunganarain.  It  has  been  proved 
that  the  land  itself  and  ihe  buildings  erected 
in  it  were  paid  for  by  Gunganarain,  although 
his  wife,  Rullunmoney,  was  the  apparent 
owner.  Had  the  Lower  Appellate  Couit 
found,  what  may  perhaps  be  inferred  from 
a  portion  of  the  judgment  of  -that  Court  to 
have  been  its  opinion,  that  this  was  Gunga- 
narain's  property  held  benamee  for  him  by 
his  wife,  we  should  have  affirmed  the  decree. 
But,  if  we  are  to  understand  its  judgment  in 
the  plaintiff's  favour  to  proceed  upon  the 
ground  that  the  propeity  was  given  by  the 
husband  to  his  wife,  and  that,  by  the  opera* 
tion  of  the  English  law  of  husband  and 
wife,  it  became  again  the  properly  of  the 
husband,  we  think  the  judgment  cannot  be 
maintained.  The  case  must  be  remanded,!: 
order  that  the  facts  may  be  more  distinct!] 
found. 

For  the  guidance  of  the  Lower  Appellate 
Court  in  disposing  of  the  case  op  the  rej 
I  mand,  we  lay  down  the  following  rules  .*— 
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If  tbe  Court  shall  find  the  property  to  belong 
to  Gunganarain,  although  held  in  his  wife's 
names  the  case  will  be  clear.     If  the  property 
(or  the  money  paid  for  it)  was  given  abso- 
lutely by  Gunganarain  to  his  wife,  the  Court 
will  have  to  determine  whether  the  gift  is  a 
valid  gift,  so  far  as  the  creditors  of  Gunga- 
narain   are   concerned.     Tne    gift   will    be 
fraudulent  and  void  against  his  creditors  if 
Ganganarain  intended  thereby  to  defraud  or 
delay  them;   and  if  he   was  in  debt  at  the 
time,  so  that  by  this  gift  he  left  himself  in 
such  a  state  that  he  would  be  unable,  or  able 
only   after  delay  and  difficulty,  to  pay  his 
debts,  the  Court  will  be  justified  in  presum- 
ing from  this  state  of  his  affairs  that  he  had 
a  fraudulent  intention.     If  the  Court  is  satis- 
fied, that  the  gift  is  not  a  fraudulent  one,  or 
that  the  plaintiff  did  not  become  a  creditor 
until  long  after  the  time   of  the  gift,  and, 
therefore,  cannot  be  injured  thereby,  the  plaint- 
iff will  not  be  entitled  to  a  decree. 

These   principles   are   equally   applicable 
to    the    case,    whether    it   is    governed    by 
English  law  or  not,  and  will  probably  be 
found   sufficient  for   its   decision.     We   do 
not,  therefore,  deem  it  necessary  to  refer  to 
that  portion  of  the  decision   of  the   Lower 
Court  which  deals  with  the  question  whether 
the  defendants,  who  are  Hindoo  converts  to 
Christianity,  are   subject   to   Hindoo   or  to 
English  law,  further  than  to  observe  that  the 
decision  of  the  Privy  Council  in  the  case  of 
Abrahams  and  the  Bengal  Regulation  (VII., 
1832,  section  9)  should  be  consulted  by  the 
Principal  S udder  Ameen,  if  he  shall  think  it 
requisite,  for  the   disposal  of  the   suit  on 
remand,  to  ascertain  the  particular  law  by 
which  the   parties  (defendants)   are  bound. 
From   the    Regulation    and    Privy    Council 
judgment  on  the  rule  of  decision,  the  case  of 
such  persons  would  seem  to  be  that  prescribed 
by  '•  equity  and  good  conscience ;"  and  that 
which  is  held  to  be  most  consonant,  both  to 
equity  and  good  conscience,  is  to  refer  the 
decision  to  the  usages  of  the  class  to  which 
the  convert  may  have  attached  himself,  and 
of  the  family  to  which  he  may  have  belonged. 
.   Gunganarain  and  his  wife  did  not,  by  chang- 
ing their  religion,   necessarily  cease  to  live 
under  Hindoo  law  in  matters  of  property. 
They  might,  in  such  matters,  by  their  conduct, 
show,  either  that  they  still   continued  Hin- 
doos, or  that  they  had  attached  themselves  to 
another  class  (e.  g.,  to  the  class  of  East  In- 
dians), and   therefore   were  not  subject  to 
the   Hindoo  law  of  property.     If   such   an 
enquiry*is  found   by  the  Principal  Sudder 


~* 


Ameen  necessary  to  the  decision  of  the 
present  case,  he  should  hear  whatever  evi* 
dence  may  be  adduced  to  show  the  class  to 
which  these  converts  may  have  attached  them- 
selves, and  decide  the  suit  by  the  law  of  that 
class. 


The  17th  August  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Insanity  of  Mother— Right  of  Suit  by  Daughter 
during  the  Mother's  lifetime. 

Case  No.  399  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Tarrakanlh  Bidyasagur,  Princi- 
pal Sudder  Ameen  of  Jessore,  dated  the 
j  1st  July  1 86 j.  affirming  a  decision  of 
Moulvie  Abdool  Munsoor,  Moons  iff  of 
IVowabad,  dated  tbe  igth  March  1863. 

Kalicoomar  Sircar  (Defendant),  Appellant, 

versus 

Birmomoye  Dossee  (Plaintiff),  Respondent. 

Baboo  Kadarnath  Mozoomdar  for  Appellant, 

None  for  Respondent. 

In  a  suit  brought  by  a  daughter,  during"  her  mother'8 
insanity,  to  recover  possession  of  property  left  by  the 
plaintiff's  father,  the  defendant  was  not  allowed  hvspe* 
cial  appeal  to  question  the  plaintiff's  right  to  bring  the 
action  during  her  mother's  life-time,  the  objection  not 
having  been  taken  in  the  first  instance. 

The  Lower  Courts  have  found  that  the 
property  in  dispute  was  the  sole  property  of 
the  plaintiff's  father,  and  on  his  death  went 
to  her  mother,  who  was  ejected  by  the  de- 
fendant, and  that  the  defendant  had  entirely 
failed  to  prove  his  allegation  of  a  joint  inter* 
est  therein. 

In  special  appeal  it  is  urged  that  the  plaint- 
iff has  no  right  to  bring  the  action  so  long 
as  her  mother  is  alive.  The  action  is  brought/ 
by  the  plaintiff,  because  her  mother  is  in- 
sane. The  defendant,  when  examined  by 
the  first  Court,  made  no  objection  on  this 
point,  but  took  up  this  plea  in  the  Lower 
Appellate  Court  which  passed  it  over.  We 
do  not  think  it  a  sufficient  ground  for  disturb- 
ing the  judgments  of  both  Lower  Courts, 
as  it  was  not  taken  in  the  first  instance. 

Appeal  dismissed  with  cost. 


The  18th  August  1864. 

Present ; 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges* 
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Enhancement — Onus  Probandi. 

Cases  Nos.  486  and  487  of  1864  under  Aft 

X.  of  1859. 

Special  Appeals  from  a  decision  passed  by 
Mr.  G.  C.  Fletcher,  Judge  of  West  Burd- 
wan,  dated  the  22nd  December  i86j, 
affirming  a  decision  passed  by  the  Assistant  j 
Collector  of  that  District,  dated  the  28th 
July  1863. 
Nobeen  Kishen  Bose  (Plaintiff),  Appellant, 

venus 

Shofatoollah  and  others  (Defendants), 
•  Respondents. 

Mr.  R.  T.  Allah  and  Baboo  Poor  no  Ch  under 
Mookerjee  for  Appellant. 

None  for  Respondents. 

In  a  suit  for  enhancement,  if  the  defendant  pleads 
that  the  productive  powers  of  the  land  have  been  in- 
creased by  his  own  exertions,  the  onus  of  proof  is  on  him. 

We  think  that  the  onus  has  been  thrown 
on  the  wrong  party  in  this  case.  Plaintiff 
comes  in  to  enhance  the  rent.  No  objection 
is  taken  to  the  rates,  but  the  defendant  pleads 
that  the  productive  powers  have  been  in- 
creased by  his  own  exertions,  and  therefore 
the  plaintiff  is  not  entitled  to  recover  a  higher 
rent  than  has  hitherto  been  paid  to  him.  On 
such  pleadings  the  plaintiff  had  to  prove 
nothing  beyond  the  due  service  of  the  notice 
which  was  disputed,  and  it  remained  with 
the  defendant  to  prove  his  own  allegation, 
if  able  to  do  so.  Plaintiff  should  then  be  call- 
ed on  to  show  that  the  increase  of  the  produc- 
tive powers  arises,  not  from  the  exertions  of  the 
cultivator,  but  from  natural  or  other  causes 
independent  of  the  cultivator.  We  remand 
the  case  for  re-trial. 


The  1 8th  August  1864. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

%ito  for  Kubooleuts  at  enhanced  rates  - 
Pergunnah  measurement 

Case  No.  343  of  1864  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
F.  L.  Beaufort,  Judge  of  the  24-Pergun- 
nahs,  dated  the  26th  November  186 j,  affirm- 
ing a  decision  passed  by  Mr.  W.  t  ardozo, 
Deputy  Collector  of  that  District,  dated  the 
14th  August  1 86 j. 

Huromohun  Mookerjee  (Plaintiff),  Appellant, 

versus. 

'  Gourmohun  Chowdhry  (Defendant), 
*  'Respondent.  m 


Baboos  B a  nee  mad  huh  Banerjee  and  Tarmck- 
nath  Sein  for  Appellant. 

None  for  Respondent. 

In  a  decree  for  a  kubooleut  at  enhanced  rates,  the 
Pergunnah  standard  of  measurement  should  be  autho- 
ritatively settled.  The  decree  should  not  be  for  less 
land  than  the  ryot  admits  to  be  in  possession  of. 

This  was  a  suit  for  a  kubooleut  at  enhanc- 
ed rates  of  rent  after  notice  served.  Both 
Lower  Courts  gave  plaintiff  a  modified  de- 
cree, against  which  he  now  appeals  specially 
on  two  grounds : — 

1.  That  the  Judge  has  awarded  a  kuboo- 
leut for  a  less  quantity  of  land  than  the  de- 
fendant, special  respondent,  himself  admitted 
to  be  in  his  possession. 

2.  That  the  rates  have  been  arbitrarily  as- 
sessed. 

With  regard  to  the  first  point,  we  think 
that  the  special  appellant  has  reason  to  object. 
His  suit  was  for  5  beegahs  3  cottahs  of 
land.  The  ryot  himself  admitted  holding 
possession  of  3  beegahs  18  cottahs,  but  the 
decree  is  for  3  beegahs  3  cottahs  only. 
The  difference  arises  in  all  probability  from 
the  varying  length  of  the  rope  used  in  mea- 
suring. The  Judge  has  taken  the  rope  of  95 
haths  as  the  standard,  because,  as  he  says, 
"  there  is  nothing  to  show  that  it  is  not  the 
measurement  of  the  Pergunnah/'  Hut  an 
important  matter  like  this,  rendering  a  differ- 
ence of  no  less  than  15  haths  in  each  rope, 
cannot  be  disposed  of  in  such  a  summary 
manner.  No  enquiry  appears  to  have  been 
made  on  the  subject,  although  from  the  land 
for  which  a  kubooleut  is  sought  having  once 
been  a  Government  Khas  Mehal,  nothing 
could  be  easier  than  to  get  all  the  requisite 
information  from  the  Collector  of  the  District. 
We  think  that  this  course  should  bs  followed 
now,  and  the  proper  length  of  the  measuring 
rope  be  settled  authoritatively. 

We  see  no  reason  to  interfere  with  the 
Judge's  decision  on  the  second  point.  He 
has,  after  due  consideration,  awarded  a  cer- 
tain sum  to  the  special  appellant  as  being 
a  fair  and  equitable  rent.  The  zemindar 
objects  to  it  as  not  being  enough,  but  it  re- 
presents, we  observe,  one-half  of  the  en- 
hanced profit  on  the  land.  In  any  case,  we 
cannot,  we  think,  interfere  with  such  a  find- 
ing in  special  appeal. 

The  case  will,  therefore,  be  remanded  for 
further  enquiry  regarding  the  quantity  of 
land.  In  no  case,  can  the  special  appellant 
have  a  kubooleut  for  less  land  than  his  ryot 
confesses  to  being  in  possession  of.  Costs  to 
follow  the  result. 
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•  llie  i8ih  August  1864. 

Present  : 

The"  Hon'ble  W.  Morgan  and  Shumbhoo- 
nalh  Pundit,  Puisne  Judges. 

Dismissal  for  Default— Section  170,  Act 
VIII.  of  1859. 

Case  No.  568  of  1663. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Gunga  Churn  Shome,  Principal 
Sudder  Ameen  of  Dacca \  dated  the  yth 
September  1863. 

Prosunno  Coo  mar  Shaha  and  others 
(Plaintiff*)*  Appellants, 
versus 

Gooroo  Pershad  Roy  and  others  (Defendants), 

Respondents, 

Baboos    Onoocool  Chunder    Mookerjee    and 
Sreenath  Doss  for  Appellants. 

Baboos    Dwarkandth   Milter   and    Chunder 
Mad  hub  Ghose  for  Respondents. 

Section  170,  Aft  VIII.  of  1859,  authorizes  dismissal 
for  default  only  against  the  plaintiff  who  fails  or  refuses 
to  attend,  not  against  the  plain  tiffs  who  appear. 

In  this  case  the  Principal  Sudder  Ameen 
required  the  personal  attendance  of  the  four 
plaintiffs.  That  order  was  subsequently  mo- 
dified, and  the  attendance  of  one  ot  the  plaint- 
iffs (Kisto  Pershad)  was  required.  After 
some  adjournments,  the  Court  dismissed  the 
case  under  the  I70.h  section  of  the  Code  of 
Civil  Procedure  on  account  of  the  non-atten- 
dance of  Kisto  Pershad.  The  other  plaintiffs 
were  not  in  default,  and  the  Court  is  author- 
ized by  the  170th  section  to  pass  judgment 
only  against  the  person  who  fails  or  refuses 
to  appear.  Against  the  other  plaintiffs  who 
appeared,  the  Court  was  not  authorized  to 
decree  the  case,  except  in  the  usual  way. 

We  must  reverse  the  decree  of  dismissal 
as  regards  those  three  plaintiffs  who  have  ap- 
pealed here,  and  remand  the  case  for  dis- 
posal after  trial  as  to  those  persons.  As  to 
Kisto  Pershad,  the  decree  of  dismissal  will 
remain  in  force. 


The  18th  August  1864. 

Present  ; 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Lakheraj— Resumption  —  Onus  Probandi. 

Case  No.  349  of  1864. 

Special  Appeal  from  a   decision  passed  by 
Mr.* K.   Thompson,   Officiating  Judge  0/ 


Nuddea,  dated  the  23rd  December  1863, 
affirming  a  decision  passed  by  Baboo  Goo- 
peenath  Bose%  Sudder  Ameen  of  that  Dis- 
trict, daledthe  2jth  May  1863. 

Kedar  Nath  Mookerjee  (Plaintiff), 
Appellant, 

versus 

Unoda  Debia  (Defendant),  Respondent. 

Baboos    Issurchunder    Chucker butty    and 
Mohendrololl  Shome  for  Appellant. 

Baboo  Bycunt  Nath  Paul  for  Respondent. 

Although  the  papers  on  which  the  defendant  alleges 
lakheraj  may  be  found  to  be  forged,  yet  the  plaintiff  (if 
not  estopped  by  his  pottah  from  questioning  alleged 
lakheraj  created  subsequent  to  the  pottah)  is  bound  to 
show  that  the  lands  sought  to  be  resumed  are  rent-pay- 
ing lands,  and  (if  held  by  the  defendant  as  lakheraj) 
that  they  are  so  held  on  a  grant  of  date  subsequent  to 
his  pottah. 

The  special  appellant  is  the  dur-putneedar. 
We  think  that,  by  the  terms  of  his  pottah,  he 
is  estopped  from  resuming  any  lakheraj,  valid 
or  invalid,  existing  at  the  time  of  his  lease ; 
and  to  this  extent  we  agree  with  the  construc- 
tion put  upon  this  document  by  the  Lower 
Court. 

But  it  is  contended  that  the  plaintiff  is  not 
prohibited  by  the  terms  of  his  pottah  from 
questioning  alleged  lakheraj  which  has  been 
created  since  the  date  of  his  pottah,  and  this, 
we  think,  is  correct.  We  have  observed  in 
this  case  that  the  defendant  who  claims  to 
hold  lakheraj  has  filed  a  taidad  and  kanoon- 
goe  papers.  These  have  been  pronounced  to 
be  forged  by  the  Court  of  first  instance.  Be 
this  as  it  may,  the  plaintiff  will  have  to  show 
that  the  lands  held  by  the  defendant  are  rent- 
paying  lands,  and  that,  if  the  defendant  holds 
them  as  lakheraj,  he  does  so  on  a  grant  of 
date  subsequent  to  his  pottah;  if  prior  there- 
to, valid  or  invalid,  he  is  estopped  by  the 
terms  of  his  pottah  from  resuming  them. 

Remanded  for  trial  with  reference  to  these 
remarks.  *  • 


The  19th  August  1864. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges. 

Evidence— Absconding  Witnesses —Applications 
under  sections  168  and  159,  Act  VIII.  of  1859. 

Case  No.  3026  of  1863. 

Special  Appeal  from   a   decision  passed  by 
M outvie  Shq/k  Alt'  Azee/n  Khan,  Principal^ 
Sudder  Ameen  of  Behar,  dated  the  14th 
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,7«/v  /<?6j,  affirming  a  decision  passed  by 
Moulvie  Syud  Abdool  Rubb}  Sudder  Ameen 
of  that  District ',  dated  the  jolh  December 
1862. 

Rajoo  Singh  (Plaintiff),  Appellant, 

versus 

Lalla  Balgobind  Lai  and  others  (Defendants), 

Respondents. 

Baboo  Khetter  Mohun  Mookerjee  for 
Appellant. 

Baboo  Kalee  Prosunno  Dull  for  Respondents. 

On  application  being  made  under  sections  16S  and 
159,  Act  VIII.  of  1859,  the  Court,  if  satisfied  (as  it  is 
bound  to  satisfy  itselt)  that  the  witness  has  absconded, 
and  cannot  be  brought  before  it,  and  also  as  to  the 
materiality  of  the  witness,  ought  not  to  refuse  the  ap- 
plication unless  it  sees  that  the  applicant  has  aided  in 
or  connived  at,  the  absconding  of  the  witness,  or  has 
otherwise  placed  himself  in  such  a  position  that  it  would 
be  inequitable  to  grant  it. 

This  suit  was  brought  to  recover  certain 
principal  money  and  interest  due  under  a 
bond  alleged  to  have  been  made  by  the  de- 
fendant in  1854.  The  defendant  pleaded  that 
he  had  never  executed  any  such  bond.  The 
plaintiff  produced  three  witnesses  to  prove  the 
bond,  but  the  Sudder  Ameen  of  Behar,  the 
Court  of  first  instance,  disbelieved  them,  and 
dismissed  the  suit  with  costs,  and  with  in- 
terest thereon  until  payment.  On  appeal,  the 
Principal  Sudder  Ameen  of  Behar  affirmed 
this  decision.  At  the  original  hearing,  two  of 
the  witnesses,  to  whom  summonses  had  been 
issued  on  behalf  of  the  plaintiff  in  addition  to 
those  who  were  examined,  did  not  appear, 
and  the  plaintiff  petitioned  the  Court  to  issue 
process  under  sections  159  and  16S  of  Ad 
VIII.  of  1B59  for  compelling  them  to  do  so, 
alleging  that  they  had  absconded,  and  that 
their  evidence  was  material  to  the  plaintiff's 
case.  On  this  petition,  the  Sudder  Ameen 
made  an  order  in  the  following  terms  : 
"Whereas  the  depositions  of  the  attesting 
"  witaeSses  have  been  taken,  and  the  close  of 
"  the  year  is  near,  now,  if  the  Court  take  steps 
"to  make  the  witnesses  appear,  the  case 
"  must  remain  adjourned.  The  petitioner 
"  should  have  applied  immediately  on  return 
"  of  the  summons.  It  is,  therefore,  ordered 
"that,  if  the  petitioner  thinks  it  necessary, 
"he  may  himself  in  three  days  produce  them. 
"  If  not,  the  case  shall  not  any  longer  remain 
"  adjourned." 

The  ground  of  special  appeal  relied  upon 
before  the  High  Court  is,  that  the  Sudder 
Ameen  improperly  rejected  the  plaintiff's 
"petition.  • 


We  think  that  this  ground  of  appeal  is 
valid.  The  actual  words  of  section  159 
only  apply  to  the  case  where  a  summonuczn- 
not  be  served  on  the  witness,  and  it  seems 
doubtful  here  whether  the  service  was  really 
effected  or  not ;  but  section  168  extends  the 
operation  of  this  section  to  the  case  where  a 
witness,  after  the  service  of  the  summons 
upon  him,  absconds  and  cannot  be  brought 
before  the  Court.  It -was  argued,  on  behalf 
of  the  respondent,  that  the  words,  "  may  cause 
a  proclamation,"  &c,  do  not  impose  a  duty 
upon  the  Court,  but,  on  the  contrary,  leave 
It  entirely  to  its  discretion  whether  it  will 
issue  the  required  process  or  not.  No 
doubt,  the  word  "  may  "  does  here  import  a 
discretion,  but  it  is  a  judicial  discre'.ion 
limited  in  its  exercise  to  a  scope  which  is 
impliedly  prescribed  by  the  general  purpose 
of  the  section.  On  an  application  being- 
made  to  the  Court  under  sections  168  and 
159,  we  think  that  the  Court  is  bound  to 
satisfy. itself  from  the  materials  placed  before 
it  that  the  witness  has  absconded  and  cannot 
be  brought  before  the  Court,  and  that  his 
evidence  or  the  document  in  question,  as  the 
case  may  be,  is  material  to  some  one  of  the 
issues  being  tried  between  the  parties  ;  and 
that  having  so  satisfied  itself,  it  ought  not 
to  refuse  the  application,  unless  it  sees  that 
the  applicant  has  disentitled  himself  to  the 
assistance  of  the  Court,  either  by  reason  of 
having  aided  in,  or  connived  at,  the  abscond- 
ing of  the  witness,  or  of  having  otherwise 
placed  himself  in  such  a  position  that  it  would 
be  inequitable  to  grant  it.  It  is  obvious  from 
the  order  which  the  Sudder  Ameen  made 
upon  the  petition  that  he  did  not  previously, 
entertain  either  the  question  as  to  the  wit- 
ness's materiality  or  the  question  as  to  the 
petitioner's  right  to  the  assistance  of  the 
Court.  On  this  state  of  facts,  we  are  of 
opinion  that  there  was  substantial  error  in 
investigation  of  the  case  below,  which  may 
have  produced  error  in  the  decision  of  the 
case  upon  the  merits,  and  we  accordingly 
remand  it  for  re-trial  with  reference  to  the 
above  remarks.     Remanded  accordingly. 


The  19th  August  1S64. 

Present: 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Shares,  Definition  of,  under  section  10,  Act  XI. 

of  1859. 

Cases  Nos.  495  and  496  of  186*4. 
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Special  Appeal  from  a  decision  passed  by 
Mr.  A.  Pigou,  Judge  of  Hooghly,  dated 
thi  20th  February  1864,  modifying  deci- 
sions of  Mr.  W.  K.  Larmmie,  Assistant 
Collector  of  that  District,  dated  the  12th 
January  1864. 

Monohur  Mookerjee  (Objector),  Appellant, ' 

versus 

Huromohun  Mookerjee  (Plaintiff)  "and  Ka- 

leenaih  Takoor  (Defendant),  Respondents. 

Mr.  R.  V.  Doyne  and  Baboo  Bamachurn 
Banerjee  for  Appellant. 

Mr.  G.  Gregory  and  Baboo  Baneemadhub 
Banerjee  for  Respondents. 

The  portion  of  an  estate  for  which  a  separate  account 
is  opened  under  sections  10  and  11  of  Act  XI.  of  1859, 
and  the  portion  from  which  it  is  separated,  are  equally 
•'shares"  within  the  meaning  of  section  10.  The  latter 
(though  it  may  for  con  venience  sake  be  termed  the  parent 
estate)  cannot  be  considered  an  entire  estate  within  the 
meaning  of  section  37,  but  is  still  a  share,  and  liable  to 
ah  the  incidents  of  a  share. 

The  contention    before    us  in   this   case 
relates   to  ihe   meaning   of   the  word  share 
made  use  of  in  the  10th  and  other  sections 
of  Act  XI.  of  1859.     It  is  contended  that 
this  Word  applies  only  to  such  portions  of 
the  jamma  of  an  estate  for  which  a  separate 
account  under  the  provisions  of  sections  10 
and  11  has  been  opened  on  the  application 
of  the  proprietor  entitled  to  that  share,  and 
is  not  applicable  to  the  body  of  the  estate ; 
that  the  effect  of  opening  a  separate  account 
for  a  share  does  not  divide  the  estate  into 
shares,  but  into  a  share  and  the  residue,  or 
what  may    be   turned   for   convenience  the 
parent  estate,  and  the  latter,  is  an  integral 
estate — as  in  the  present  instance,  a  separate 
account  has  been  opened  for  a  three-anna 
share,  that  is,  a  share  within  the  meaning  of 
section    10   of   the  Act,   but  the  remaining 
thirteen  annas  is  not  a  share,  but  a  parent 
estate,  and  not  subject  to  the  same  restric- 
tions as  a  share   in  the  event  of  its   being 
sold  for  arrears  of  revenue.     If  a  share  be 
sold   for  its  own  arrears,  the  auction-pur- 
chaser  obtains  it  with  all   its  existing  en- 
cumbrances  as   provided   by  section   54  of 
the  Act;  but,  if  the  parent  estate   be  sold, 
the  auction-purchaser  obtains  it  free  of  all 
encumbrances  save  those  enumerated  in  sec- 
tion   37   of  the  Act.     It   is   further  argued 
that  the  test,  for  determining  which  are  the 
shares  and  which  the    parent  estate,  is  the 
separate  account  opened  on  the  application 
of  one  or  more  partners  of  the  estate ;  and 
that   though,  by   continual  separations,   the 
parent  estate  may  be  reduced   to  half  an 
anna,*t  still  continues  the  parent  estate,  and 


is  never  a  share.  That,  in  the  case  before 
the  Court,  the  petitioners  are  the  purchasers 
of  the  thirteen  annas  or  parent  estate,  which 
must  be  treated  as  an  integral  estate  ;  and,  as 
purchasers  of  such  an  estate,  they  have  ob- 
tained it  free  of  all  encumbrances  imposed 
by  the  former  proprietors,  and  are  entitled 
to  set  aside  a  putnee  created  by  them  within 
the  thirteen  annas. 

We  will   apply   one  or  two  tests  to  this 
argument.     The  object  of  Act  XI.  of  1859 
was,  among  other  things,  to  protect  recog- 
nized shareholders  in  an  estate,  and  this  it 
did   by    permitting    them   to    pay   in   their 
quota  of  the  Government  revenue  separate- 
ly, and  declaring  that  such  payment  would, 
except  under  particular  circumstances,  bar 
any  sale  of  that  share  in  the  event  of  other 
shares  of  the  estate  being  sold   for  arrears 
of   revenue.      This   separation   into  shares, 
however,  did  not  alter  the  position  of  the 
estate  in  its  relations  to  Government.    For 
the   purpose   of    Government  revenue,   the 
estate  still  continued  an  integral  estate  liable 
to   be   sold   in    its  entirety.     Now,  section 
37  provides  that  the  purchaser  of  an  entire 
estate   sold   under  the    Act   for   arrears  of 
revenue  due  from  it  shall  acquire  the  es- 
tate free  from  all  encumbrances  with  cer- 
tain    exceptions     which    are     enumerated. 
Now,  this  section  is  a  re-enactment  of  sec- 
tion  26  of  Act  I.  of    1845,  with  the  addition 
of    the    very    important    word     entire.      It 
cannot  be  doubted  that  this  word  has  been 
purposely    inserted,  and  the  effect   of  that 
word  is  to  allow  the  purchaser,  at  auction 
of  an  entire  estate  alone,   and  no  other,  the 
privilege  of  setting  aside  encumbrances  im- 
posed  on  the    estate    by    his    predecessor. 
Now,  if  an  estate  be  reduced  by  frequent 
separations  of  account  to  one  anna  or  half  an 
anna,  and  a  party  purchase  this  portion,  can 
it  be  said  that  he  purchases  the  entire  estate 
as   meant  by  the    law  ?     He    may  rejoice 
in  having  got  the  parent  estate  pared  down 
into  very   lean  proportions;    but,  when  he 
purchases  only  i-i6th  or  i-32nd  of  the  estate, 
he  surely  cannot   be   said   to  purchase  the 
entire  estate. 

Try  another  test.  Section  13  provides 
for  the  sale  of  the  separate  shares.  Sec- 
tion 14  declares  that  the  whole  estate 
may  be  sold  if  the  highest  offer  for 
the  share  exposed  to  sale  shall  not  equal 
the  amount  of  arrears  due  thereupon,  unless 
the  other  recorded  sharer  or  sharers,  or  one 
or  more  of  them,  shall,  within  ten  days,  pur- 
chase the  share  in  arrear  by  paying  to  Go**** 
vernment  the  arrear  due#on  such  share. 
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What  is  the  meaning  of  the  words  recorded 
sharer?  Is  it  confined  to  the  proprie- 
tors of  those  shares  of  which  separate  ac- 
counts have  been  opened,  or  does  it  apply 
so  to  the  proprietors  of  what  has  been 
styled  the  parent  estate?  If  to  the  latter, 
then  are  they  sharers,  and  the  portion  of 
the  estates  they  hold,  whether  it  be  thirteen 
annas  or  one  anna,  is  to  all  intents  and  par- 
poses  a  share,  and  liable  to  all  the  incidents 
of  a  share.  If  the  terms  of  that  section  be 
not  applicable  to  them,  why  are  they  de- 
prived of  a  privilege  which  those  who  have 
got  a  separate  account  enjoy  ?  Why  should 
they,  if  willing  by  payment  of  the  arrear 
due  to  Government  to  save  their  estate  from 
sale,  be  prevented  from  doing  that  which  is 
undoubtedly  a  right  secured  to  another  share- 
holder? Why,  taking  the  case  before  us, 
should  this  proprietor  of  the  thirteen  annas 
have  been  prevented  paying  up  any  arrear 
due  on  the  three-annas  share  had  it  fallen 
into  arrear,  and  so  have  saved  his  portion  of 
the  estate  ? 

Take  another  test.  It  is  said  that  the 
object  of  enacting  section  54  was  to 
prevent  injury  to  under-tenants  through 
the  fraud  of  the  proprietor  of  the  estate,  to 
prevent  a  proprietor  separating  a  small  share 
from  the  estate,  and  then  allowing  it  to  be 
sold  for  arrears,  and,  under  cover  of  an  auc- 
tion-purchase, setting  aside  engagements 
which  he  hath  previously  entered  into.  This 
may  have  been  one  of  the  objects  the  Legis- 
lature had  in  view  in  passing  the  section. 
But  the  real  object  was  to  preserve  all  ex- 
isting engagements  entered  into  by  the  pro- 
prietor of  an  estate  unaffected  by  any  change 
that  might  take  place  among  the  proprietors 
whose  share  or  shares  might  be  sold.  And 
it  cannot  be  supposed  that  the  Legislature 
ever  intended  to  accord  a  privilege  to  that 
one  of  the  proprietors  of  an  estate  who  re- 
mained in  possession  of  the  residue  of  the 
estate*  after  the  separation  of  shares  under 
sections  10  and  it,  which  it  refused  to  the 
others;  that  it  would  allow  the  auction-pur- 
chaser of  a  one-anna  share  which  he  chose 
to  call  the  parent  estate  reduced  to  a  mini- 
mum, a  privilege  of  setting  aside  all  engage- 
ments which  the  other  sharers,  whose  shares 
had  not  been  sold,  were  anxious  to  preserve. 
There  is  perhaps  some  little  ambiguity  in  the 
wording  of  the  law,  but  we  do  not  think 
there  is  any  reason  for  doubting  that  the 
Legislature  intended  to  treat  the  portion  for 
^yhich  a  separate  account  was  opened  and 
the  portion  from  which  it  was  separated  on 


an  equal  footing — viz,,  as  shares  of  *he 
estate  within  the  meaning  of  section  10  of  the 
Act;  and  under  this  view  of  the  casg,  we 
uphold  the  order  of  the  Judge,  and  dismiss 
the  appeal  with  costs. 

The  19th  August  1864. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges. 
Mortgages  (Usufructuary)— Onus  Probandi 
— Satisfaction  of  Advance. 
Case  No.  3287  of  1863. 
Special  Appeal  from  a  decision  passed  by 
Mr.   A.    W.   Russell,  Judge    of  Behar, 
dated   the   2Qth   August    1863,  reversing 
a  decision     passed   by    Baboo    Tarakant 
Bidyasagur,     Principal    Sudder     Amcen 
of  that    District,    dated  the     21st  June 
1862. 

m 

Chuttur  Dharee  Singh  and  others  (Plaintiffs), 

Appellants, 

versus 

Shaikh  Sureer  Hossein  and  others 
(Defendants),  Respondents. 

Baboo  Kishen  Succa  Mookerjee  for 
Appellants. 

Moulvie  Aftabooddeen  Mahomed  for 
Respondents. 

A  plaintiff  in  possession  under  an  usufructuary  mort- 
gage, and  suing. for  the  balance  due,  is  bound  to  prove 
that  he  has  not  realized  the  amount  due  under  the  con- 
ditions of  the  lease  from  the  usufruct. 

The  plaintiffs  sued  for  certain  moneys  as 
principal  and  interest  due  under  bonds,  and 
riled  certain  collection  and  balance  accounts 
on  which  the  bonds  were  based,  also  a  con- 
ditional lease  of  certain  landed  property 
which  plaintiff  held  on  account  of  an  advance 
recorded  therein. 

The  plaintiffs  allege  that  the  sums  ad- 
vanced on  account  of  the  bonds  and  lease 
were  not  repaid  by  the  usufruct  of  the  lease, 
and  that,  therefore,  this  suit  was  necessarily 
brought  for  the  balance  due  with  interest. 

The  defendants  deny  the  bonds  and  the 
collection  and  balance  papers  on  which  the 
bonds  were  based,  and  impugn  them  as 
forged  and  fabricated.  They  aver  that  all 
sums  due  have  been  repaid  to  plaintiff  from 
the  usufruct  of  the  lease.  The  defendants 
deny  that  they  are  liable  for  any  interest,  as 
(here  is  no  stipulation  for  that  in  the  lease,  and 
refer  to  plaintiff's  being  still  in  possession 
under  the  lease,  and  that,  therefore,  his  suit 
is  premature  and  inadmissible. 

The  Court  of  first  instance  held  that  the 
two  bonds  and  jumma  wasil  bakee  accounts 
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hadTnot  been  filed,  nor  the  execution  of  the 
bonds  proved,  but  only  admitted  by  some  of 
the  defendants,  which  did  not  bind  the  others. 
Bat,  as  the  lease  had  not  been  denied,  and 
plaintiff  had,  by  his  accounts  verified  on 
oath,  shown  that  he  had  no!  been  repaid  by 
the  usufruct,  the  Court  of  first  instance  con- 
sidered plaintiff's  claim  (after  deduction  of 
charges)  good  for  Rs.  429-5-4  principal,  and 
a  like  amount  of  interest,  and  so  decreed  it. 

The  defendant  appealed,  urging  that  his 
witnesses,  including  the  putwarce  or  village 
accountant,  had  proved  that  the  plaintiff  had 
been  repaid  the  amount  of  the  advance  on 
the  lease  from  the  usufruct ;  and  that,  as  no 
interest  was  stipulated,  none  could  be  legally 
awarded. 

The  Judge  on  appeal  records:  "The 
other  pleas  were  that  the  loan  without  in- 
terest had  been  repaid  from  the  profits,  and 
the  bonds  and  jumma-wasil-bakee  papers 
were  forgeries,  and  the  lands  of*  the  farm 
were  in  plaintiffs'  possession.  The  jumma- 
wasil-bakee  papers  were  never  filed,  and 
the  bonds  have  not  been  proved  satisfacto- 
rily. Then,  as  to  the  matter  of  reali- 
zation, I  find  it  was  put  in  issue,  and  the 
burden  of  proof  lay  entirely  on  the  plaintiffs, 
not,  as  the  Principal  Sudder  Ameen  took  it, 
on  the  defendants;  and  when  the  deed  of  ijara 
did  not  stipulate  interest,  it  was  incorrect  to 
draw  interest  on  the  loan."  The  Judge  for 
these  reasons  decreed  the  appeal. 

Plaintiff  appeals  specially,  urging : — 

I.  That  the  Judge  was  wrong  in  throw- 
ing the  onus  on  plaintiff,  and  in  stating  that 
the  Principal  Sudder  Ameen  had  thrown  it 
erroneously  on  defendants. 

II.  That  interest  was  due  on  conditional 
deeds  of  lease  on  advance  of  money,  as  such 
deeds  look  to  the  profits  being  paid  at  once. 

Judgment. 

The  Judge  was  quite  right  in  holding  that 
it  was  for  plaintiff,  in  possession  under  an 
usufructuary  mortgage,  to  prove  that  he  had 
no!  realized  the  amount  due  under  the  condi- 
tions of  the  lease  from  the  usufruct.  This  is 
clear  from  seciion  3,  Regulation  I.  of  1798, 
and  seciion  11,  Regulation  XV.  of  1793, 

In  this  case,  the  Court  of  first  instance 
has  found  as  a  fact  .that  the  sums  due  were 
not  realized  by  the  plaintiff  from  the  usufruct, 
bat  there  is  no  clear  or  indeed  any  finding 
upon  this  essential  point  by  the  Lower  Appel- 
late Court. 

The  case  must  be  remanded  for  re-trial 
with  reference  to  this  view.     The  Judge 
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should  first  call  on  plaintiff  to  prove  what 
he  had  realized  from  the  usufruct  by  his 
accounts  verified  on  oath  and  such  other 
evidence  as  plaintiff  may  have  adduced.  The 
Judge  should  then  give  his  opinion  on  the 
question  of  the  balance  due  with  regard  to  the 
terms  of  the  lease.  If  it  is  silent  as  to 
interest,  the  Judge  should  investigate  why 
interest  was  not  provided  for,  and  what  are 
plaintiff's  just  claims  on  that  point. 

Remanded  accordingly. 


The  21st  August  1864. 

Present-: 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges* 

Limitation— Lakheraj. 

Case  No.  122  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Tarakanth  Bidyasagur  Roy  Baha- 
doort  Principal  Sudder  Ameen  of  Jessorc, 
dated  the  2jrd  January  z$6j. 

Rajah  Barodakant  Roy  (Plaintiff),  Appellant, 

versus 

Sookmoy  Mookerjee  (Defendant), 
Respondent. 

Baboos  Sreenath  Doss  and  Obhoy  Chum  Bose 

for  Appellant. 

Baboos  Dwarkanalh  Mitter  and  Khetter 
Mohun  Mookerjee  for  Respondent. 

A  suit  to  obtain  possession  of  lands  belonging1  to  the 
plaintiff's  zemindaree,  which  are  falsely  declared  by  the 
defendant  to  be  lakheraj,  is  barred  by  twelve  years'  li- 
mitation even  under  clause  12,  section  1,  Act  XIV.  of 
135;.  Nor  can  the  plainciff,  under  section  14,  exclude 
from  the  computation  the  time  of  pendency  of  a  suit  for 
assessment  not  brought  by  him,  nor  by  any  person  under 
whom  he  claim;,  even  were  the  provisions  of  that  sec- 
tion otherwise  applicable. 

This  was  a  suit  to  obtain  possession  of  a 
plot  of  land  situated  in  the  plaintiff's  Zemin- 
daree,  which,  according  to  the  plaintiff's 
statement,  contained  beegahs  22-6,  but  ac- 
cording to  the  defendant's  statement  only 
beegahs  7-16,  and  which  the  plaintiff  alleged 
that  the  defendant  falsely  declared  to  be 
lakheraj. 

The  defendant  pleaded  limitation,  and  that 
the  land  had  been  held  rent-free  from  before 
1790. 

The  Principal  Sudder  Ameen  dismissed 
the  suit.  The  grounds  of  his  judgment 
are  not  very  intelligible.  Jrle  found  that  the 
land  was  purchased  by  the  defendant's  an* 
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cestor  as  lakheraj  so  far  back  as  the  year 
1806  (1213),  and  that  the  plaintiff's  claim  was 
consequently  inadmissible. 

The  plaintiff  appeals.  The  first  question 
to  be  decided  is  the  plea  of  limitation. 
This  suit  was  brought  after  Act  XIV.  of 
1859  came  in*0  force.  It  is  contended  for 
the  appellant  that  clause  14,  section  x  of 
that  Act,  is  not  applicable  to  this  case;  thit 
the  plaintiff  has  not  brought  this  suit  to  re- 
sume or  assess  lakheraj  or  rent-free  land, 
but  to  recover  possession  of  certain  lands 
which,  he  had  lately  discovered,  are  held  by 
the  defendant  under  no  title  whatsoever, 
and  which  are  admittedly  situated  within 
the  plaintiff's  estate;  that  the  plaintiff, 
subsequent  to  the  Decennial  Settlement. 
made  over  a  large  portion  of  lands,  includ- 
ing that  in '  dispute,  to  the  Government ; 
that  no  arrangements  were  then  distinctly 
laid  down  as  to  the  terms  upon  which  the 
Government  should  hold  the  lands  ;  that  the 
plaintiff  afterwards  sought  to  recover  these 
lands  from  the  Government ;  that  a  suit  for 
this  purpose  resulted  in  a  compromise  under 
which  the  Government  relinquished  its  rights 
to  the  lands  in  question  ;  that  a  suit  was  then 
brought  to  assess  rent  on  the  portion  of  land 
in  the  possession  of  the  defendant  ;  that  this 
suit  was  dismissed  on  the  21st  December 
1859,  which  order  was  confirmed  on  appeal 
by  the  Judge  on  the  29th  April  1800,  and 
again,  on  special  appeal,  by  the  High  Court, 
on  the  26th  June  1S62.  The  plaintiff  states 
that,  under  these  decisions,  he  was  referred  to 
a  Civil  Court  to  try  the  question  of  the  title 
set  up  by  the  defendant,  and  he  accord 
ingly  has  brought  this  suit,  dating  his  cause 
of  action  from  the  26th  June  1862.  In  the 
course  of  the  argument  the  plaintiff's  va- 
keel urged  that,  if  the  Court  decided  that 
the  dismissal  of  this  suit  for  assessment  con 
ferred  no  cause  of  action,  but  that  the  cor- 
rect cause  of  action  was  the  date  on  which 
th*  Government  entered  into  a  compromise 
with  the  plaintiff,  and  restored  to  the  plaint- 
iff possession  of  these  lands,  still  the  plaint- 
iff was  in  time  by  one  day,  as  the  ishtihar 
giving  the  plaintiff  possession  was  dated  the 
26th  September  1851,  and  this  suit  was 
brought  on  the  25th  September  1863. 

It  was,  on  the  other  hand,  contended  for 
the  defendant  that  his  ancestor  purchased 
the  disputed  land  as  lakheraj,  so  far  back  as 
1806,  at  a  public  sale  held  by  the  Govern- 
ment, and  had  held  it  as  lakheraj  from  thai 
date  to  the  present  date ;  that  such  possession 
was  adverse  to  the  claim  fdr  possession  now 
get  up  by  the  plaintiff,  and  consequently 


limitation  barred  the  adjudication  of  me  pre- 
sent claim  on  the  merits. 

We  will  consider  the  case   in   the*  view 
most   favourable    to"  the    plaintiff,   that    he 
does  not  sue  to  resume  a  lakheraj,  but   to 
obtain    possession   of    lands   belonging    to 
his  zemindaree,  which  are  falselv  declared 
by  the   defendant  to  be  lakheraj,  and   we 
will  assume  that  to  such  a  suit  clause   12, 
s-ction  i,  Act  XIV.  of  1859.  is  applicable. 
The  plaintiff's  action  is  still,  we  think,  barred 
by   tha:   Act.     Tne    limita'ion  therein   pre- 
scribed  is  twelve  years  from  th-j  time  the  came 
of   action  arose.     The  defend  int  took  pos- 
session of  this  land  as  lakheraj,  and  there- 
fore  separate  from  the  plaintiff's  estate,  in 
the  year  1806.     The  plaintiff's  ancestor  was 
then   in  •  possession    of   the   zemindaree   in 
which   the  Ian  is   are   situate  i.     Un  ier   or- 
dinary circumstances  the  plaintiff's  cause  of 
action  would   have  arisen  01    tne   date   on 
which  the-  defendant  took  possession  of  the 
lind.     But  it  is  sail  tha>,  at  th it  time,   the 
plaintiff's  ancestor  had  made  over  his  rights 
in  the  land  to  Government,   an  1    that   the 
cause  of  action  aqamst  the  defendant  mav 
then  have  existed  in  the   government ;  but 
that  the  plaintiff's  cause  of  action  arose  on 
the  Government  restoring  these  lands  to  the 
plaintfff.      Admitting,    however,    for    argu- 
ment that  this  is  a  c  >rrect  view  of  the  Uw. 
we  find  that  it  is  an  incorrect  statement  of 
facts.      The    plaintiff    did    not,  in    his   suit 
against  Government,  claim   t«»  recover   pos- 
session  of    the    land    now  in  dispute,    but 
dis  inctly  excepted  that  Ian  i  from  tnat  suit. 
We  have  heard  the  plaint  read.     It  alludes 
to  this  land  as  neinjr  tnen  in  the  possession 
of  the  defendant,  and  thereby  proves  that 
the  plaintiff  was  then  aware  of  the  title  >e: 
up  by  the  defendant.     The  plaintiff's  cause 
of  action   against  the   defendant   had   then 
accrued ;  for  the  only  argument  on   which 
a  delay  in  the  cause  of  action  is  contended 
for  is  on  the  ground  that  the  plaintiff  was 
not  aware    of   wnat    the   Government    had 
done  with  this  land   until  it  recovered  the 
land  from  the  Government.     This  ground 
being  removed  by  the   plaintiff's   own    ad- 
mission in  the  plaint  alluded  to.  and  much 
more  than  twelve  years  having  elapsed  since 
the  date  on  which  that  olaint  was  writien,  the 
plaintiff  is,  even  under  clause  12,  section  1, 
Act  XIV.  ot  1859.  barred  by  limitation. 

An  attemot  his  been  male  to  obtain  for 
the  plaintiff  the  benefit  of  section  14  of 
the  Act,  and  to  exclude  from  the  computa- 
tion the  time  during  wnich  the -suit  for 
assessment  was  pending.    But  we  find  that 
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Uuivim  was  noi  thought  i>y  the  plainiirr,  nor 
by  any  ptr.ion  under  wnom  he  claims.  The 
pla  n  »tf  therefore  cannot  avail  himself  of 
this  section,  even  if  its  provisions  were 
otherwise  applicable,  which  is  very  doubt- 
ful. 

We  see  no  reason  to  interfere-  wiih  the 
order  of  trie  Principal  Sadder  Ameen,  and 
dismiss  this  appeal  with  all  costs  and  interest 
at  12  per  iem.  per  annum  to  date  of  pay- 
ment. 


The  22nd  August  1864. 

Present : 

Tne  Hon'ble  H.  V.  B.yley  and  J.  B.  Phear, 

Puisne  Judges, 

Mahomedan  Law— Dower — Evidence— Proof 

of  Grant 

Case  No.  3413  of  1863. 

Special  Appeal  from  a  decision  passed  by 
Mr.  O.  /oQgood.  Judte  of  Cuttack, 
dated  the  13th  August  1863.  affirming 
a  decision  of  the  Principal  Sudder 
Ameen  0/  that  District,  dated  the  $th 
November  1862. 

Taj  >o  Bioee  (one  of  the  Defendants), 

Appellant, 

versus 

Moorun  Bebee  and  another  (Plaintiffs), 

a  espondents. 

Mr.  C.  Gregory  and  Baboo  A  ushootosh 
Dhur  for  Appellant. 

.  Baboo  Onoocool  Ch under  Mookerjce 
for  Respondents. 

According  to  M  ihomcdm  law  the  deed  of  dower  itself 
15  not  necessary  to  prove  a  grant  of  dower. 

Ik  this  case  the  defendant,  a  Mahomedan 
widow,  pleads  to  a  suit  .for  possession  of 
certain  snares  of  land  held  bv  her,  that  she 
has  a  lien  on  the  wnole  in  respect  of  dower 
to  the  amount  of  Rs.  12.000  granted  to  her 
by  her  late  husband.  To  support  the  alleged 
lien  the  defendant  put  in  oral  evidence  as 
to  a  deed  of  dower  having  been  executed, 
but  did  not  produce  the  actual  deed  itself. 
The  Principal  Sud-ier  Ameen  disbelieved 
this  secondary  evidence,  and  made  a  decree 
m  favour  of  the  plaintiff.  On  appeal  the 
Judge  affirmed  the  decree.  With  respect  to 
the  question  of  dower,  he  said,  "As  the  do- 
cument is  not  forthcoming,  this  plea  is  in  no 
way  established."  On  special  appeal  10  the 
High  Court  it  was  ur^ed  that  the  Appellate 
Court  made  a  mistake  in  law  in  suppos- 
ing that  a  grant  of  dower  could  only  be 
proved   by  the  deed  of  dower  itself.     We 


think  this  contention  is  right.  In  the  first 
place,  a  deed  is  not  essential  by  Maho- 
medan law  to  the  validity  of  a  grant  of 
dower,  although  no  doubt  the  grant  is  so 
seldom  made  in  any  other  manner  as  to 
render  great  strictness  of  proof  necessary  in 
order  to  establish  a  right  by  parol  evidence. 
Again,  supposing  it  to  be  admitted  that  the 
grant  in  question  was  made  by  deed,  there 
is  no  legal  objection  in  the  abstract  to  its 
being  proved  by  other  evidence  than  the 
document  itself.  Of  course,  unless  the  ab- 
sence of  the  document  be  satisfactorily  ac- 
counted for,  the  Court  would  do  right,  at  the 
instance  of  the  opposing  party,  to  refuse  to 
admit  secondary  evidence  of  it,  or,  having 
admitted  such  evidence,  to  give  it  no 
weight. 

The  defendant  has  certainly  a  right  to 
insist  that  the  judgment  of  the  Appellate 
Court  should  be  founded  upon  a  considera- 
tion of  all  the  legal  evidence  placed  before . 
it,  and  as  that  Court  seems  to  us  to  have 
omitted,  for  a  mistaken  reason,  to  give  any 
consideration  to  the  parol  evidence  of  the 
grant,  or  the  circumstances  governing  its 
admission,  the  suit  must  be  remanded  to  the 
L>wer  Appellate  Court  to  be  reconsidered 
with  regard  to  the  views  just  expressed. 

Suit  remanded  accordingly. 


The  23rd  August  1864. 

Present : 

The  Honble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Jurisdiction — Lakheraj. 

Case  No.  262  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Nobin  Kislo  Paulit,  Principal 
Sudder  Ameen  of  Nuddea,  dated  the  2nd 
December  1863,  reversing  a  decision  of 
the  Moonsiff  of  Mcherpore,  dated  the  30th 
August  1862.  * 

Gunga  Hurry  Dhobey  (Defendant), 
Appellant, 

versus 

Mr.  H.  D.  Tripp  (Plaintiff),  Respondent. 

Baboo  Ramanath  Bose,  for  Appellant. 

None  for  Respondent. 

A  suit  by  a  landlord,  alleging  that  pretended  lakheraj 
was  a  tenure  set  uo  long  after  1790,  and  seeking  to 
resume  it  to  his  mal  estate,  is  not  cognizable  by  the 
Civil  Court*,  but  by  the  Collector  under  section  2S 
Aft  X.  of  1859. 

In*  this  case  tne  plaintiff  sued  in  the  Civil" 
Court,  very  distinctly  alleging  that  the  pre- 
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tended  lakheraj  was  no  lakheraj,  but  was  a 
tenure  set  up  long  after  1790,  and  seeking 
to  resume  it  to  his  mal  estate.  We  think 
that  this  is  clearly  a  suit  of  the  nature  con- 
templated by  section  28,  Act  X«  of  1859, 
that  the  Collector  only  had  jurisdiction,  and 
that  the  Civil  Courts  which  have  tried  it  did 
so  without  jurisdiction.  We  therefore  decree 
the  appeal,  reject  the  plaint,  and  refer  the 
plaintiff  to  a  suit  under  section  28,  Act  X.  of 
1859. 


The  23rd  August  1864. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Eviction— Awards  under  Act  IV.  of  184a 

Case  No.  980  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
C.  Belli,  Judge  of  Rajshahye,  dated  the 
pth  January  1864,  affirming  a  decision  of 
Baboo  Anund  Chunder  Banerjee,  Judge 
of  the  Court  of  Small  Causes  at  Beau- 
leak,  exercising  the  powers  of  a  Prin- 
cipal Sudder  Ameen,  dated  the  19th  June 
1863. 

Bhyrubnath  Sandyal  (Plaintiff),  Appellant, 

versus  - 

Hurro  Soondery  Debea  and  others 
(Defendants),  Respondents. 

Baboos  Mohendrololl  Shome  and  Debendro 
Narain  Bose  for  Appellant. 

Mr.  R.  T.  Allan  and  Baboo  Ram  go  pal 
Ghose  for  Respondents. 

The  suit  was  dismissed  by  the  Lower  Appellate  Court 
on  the  ground  of  the  plaintiff's  inability  to  explain  how, 
in  execution  of  an  Act  IV7.  award  for  a  small  portion  of 
the  land  in  dispute,  he  was  ousted  from  the  whole. 
Held  that  the  Court  should  have  tried  the  question 
of  the  hereditary  nature  of  the  tenure  pleaded  by  the 
defendant,  as  well  as  the  fact  of  possession  and  subse- 
quent dispossession  alleged  by  the  plaintiff. 

The  plaintiff  (special  appellant)  sued  for 
possession  of  certain  lands  with  mesne-pro- 
fits,  alleging  that  they  were  held  before  by 
a  tenant  without  any  hereditary  right;  that 
being  abandoned  by  the  ryot  they  came  into 
the  possession  of  the  plaintiff ;  that  the  de- 
fendants, setting  up  a  hereditary  right  to 
these  lands,  brought  an  Act  IV.  case  for  an 
insignificant  portion,  and,  in  execution  of 
the  award  given  in  their  favour,  ousted  the 
plaintiff  from  all  the  lands  in  dispute. 
>  The  Lower  Appellate  Court  did  not  think 
it  proper  to  determine  in  this  case  the  ques- 


tion of  the  hereditary  nature  of  the  tenure 
raised  by  the  defendants.  It  did  not  even 
distinctly  decide  whether  the  plaintiff,  «s  he 
alleges,  was  in  possession  and  ousted,  or 
whether  the  defendants,  as  they  assert,  were 
in  possession  as  ryots.  It  simply  dismissed 
the  claim  of  the  plaintiff  on  the  ground  of 
his  inability  to  explain  how,  in  execution  of 
an  award  for  6  beegahs  10  cottahs,  he  lost 
possession  of  134  beegahs  1  cottah. 

We  remand  the  case  to  the  Lower  Appel- 
late Court  to  try  the  issue  regarding  the  na- 
ture of  the  tenure  pleaded  by  the  defendant, 
as  well  as  the  fact  of  possession  and  subse- 
quent dispossession  alleged  by  the  plaintiff, 


The  26th  August  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Remand— Re-trial  on  tt\p  merits. 

Case  No.  562  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Major  IT  S.  Bivar,  Officiating  Judicial 
Commissioner  of  Assam,  dated  the  gth 
December  1863.  affirming  a  decision  of 
Lieutenant  II.  Sconce.  Deputy  Commis- 
sioner of  Goivdlpara,  dated  the  3rd  June 
1863. 

Kertesnarain  Chowdry  (Plaintiff),  Appellant, 

versus 

Perthenarain  Chowdry  (Defendant), 
Respondent. 

Baboos  Dwarkanaulh  Mookerjee  and  Ro- 
manaulh  Bose  for  Appellant. 

Baboo  Mohineemohun  Roy  for  Respondent. 

The  Lower  Court  found  the  suit  barred  by  limitation, 
but  also  heard  and  dismissed  the  suit  on  the  merits. 
Held  that,  though  in  appeal  limitation  be  held  not  to 
bar  the  suit,  there  should  be  no  remand  for  re-trial  oa 
the  merits. 

The  special  appellant  states  that  the  Court 
below,  having  found  that  the  suit  was  barred 
by  limitation,  should  not  have  gone  into  the 
merits,  and  therefore,  if  this  Court  hold  that 
limitation  does  not  bar  the  suit,  the  Court 
will  remand  the  case  for  retrial  on  the  merits. 
This  appears  to  be  a  very  untenable  ground 
for  asking  the  Court  to  reopen  1'uigaiion. 
The  Court  below  might  certainly  have  dis- 
missed the  case  on  the  point  of  limitation  ; 
but  as  it  found  it  necessary  to  go  into  the 
merits,  and  to  reject  the  claim  of  the  plaint- 
iff on  the  merits,  it  would  be  a  most  useless 
proceeding  on  the  application  of  plaintiff, 
special  appellant,  to  send  back  the  case  to  bo 
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re-tfied  on  a  point  already  thoroughly  gone 
into,  and  decided  against  the  special  appellant. 
Wc?  reject  the  appeal  with  costs. 


The  26th  August  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Scton-Karr, 

Puisne  Judges. 

Suit  for  Kubooleut— Appeal  to  the  Judge. 

Case  No.  568  of  1864  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  A.  A.  Sivinton,  Judge  of  Tipper  ah, 
dated  the  pth  October  1863,  reversing  a 
decision  of  Al outvie  Mahomed  Kazim 
Khan,  Deputy  Collector  of  that  District, 
dated  the  27th  August  1863. 

Golab  Bebee  and  another  (Intervenors), 

Appellants, 

versus 

Ruhmutoollah  Mujee  (Plaintiff),  Respondent. 

Baboos  Nilmadhub  Dose  and  Kishen  Mohun 
Mookerjee  for  Appellants. 

None  for  Respondent. 

Section  77  01  Acl  X.  of  1-59  does  not  bar  a  right  of 
appeal  to  the  Judge  in  a  suit  for  a  kubooleut. 

The  appellant  relies  on  section  77  of  Ad 
X.  of  1859  as  barring  an  appeal  to  the  Judge. 
But  that  section  refers  to  suits  for  rent,  and 
not  to  a  suit  for  a  kubooleut,  as  the  present 
case  is  ;  and  there  is  nothing  in  the  section 
quoted  to  bar  a  right  of  appeal  to  the  Judge 
in  this  case.  The  rights  of  the  intervenor 
have  not  been  adjudicated  on  in  this  case, 
and  he,  if  any  one,  is  the  person  who  may 
and  can  dispute  the  rights  of  the  plaintiff  to 
rent  by  a  separate  suit.  The  case  quoted 
of  the  4th  of  August  1863,  No.  174,  is  not 
in  the  least  in  point. 

We  see  nothing  to  call  for  our  interference, 
and  reject  this  appeal. 


The  26th  August  1864. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A,  Glover, 

Puisne  Judges. 

Mookhtarnamahs  (Special  and  General)— Sales 

by  Agents. 

Special  Appeals  from  a  decision  passed  by 
Mr.  E.  S.  Pearson.  Judge  of  Tirhoot, 
dated  the  14th  September  1863.  reversing 
a  decision  passed  by  the  Moonsiff  of  Dw- 
bhanga,  dated  the  joth  April  1863, 


Case  No.  238  of  1864. 

Mussamut  Rughoobuttee  Koonwur  and  others 
(Defendants^,  Appellants, 

versus 

Nukhoo  Pundah  and  others  (Plaintiffs), 

respondents. 

Bah  00  M  ut tee  Lai  I  Mookerjee  for 
Appellants. 

Mr.  John  Baptist  for  Respondents. 

Case  No.  239  of  1864. 

Mussamut  Rughoobuttee  Koonwur  and  others 
(Plaintiffs),  Appellants, 

versus 

Jeher  Roy  and  others  (Defendants), 
Respondents. 

Baboo  Muttee  Lall  Mookerjee  for 
Appellants. 

Mr.  John  Baptist  for  Respondents. 

•  No  special  power  is  necessary  when  a  general  power 
conveys  authority  to  an  agent  to  borrow  money  in  his 
principal's  name.  When  a  special  power  for  a  sale  of 
land  exists,  proof  of  motive  of  sale  is  not  necessary. 

Tins  was  a  suit  for  confirmation  of  posses- 
sion in  certain  shares  of  Mouzahs  Koora, 
Kunnalee,  and  Buomalee,  on  the  ground  of 
purchase  under  a  kobalah,  dated  26th  No- 
vember 1662,  executed  by  Chutter  Roy,  the 
defendant's  mookhtar. 

The  defendants  (who  are  the  special  ap- 
pellants before  us)  deny  execution  of  the 
mookhtarnamah,  and  declare  it  to  be  a 
fabrication  on  the  part  of  one  Doorga  Suhaye, 
formerly  their  general  agent  and  manager. 

The  Court  of  first  instance  dismissed  the 
case,  holding  that  the  power  of  attorney  to 
Chutter  Roy  was  not  proved;  but  the  Judge 
on  appeal  reversed  that  order,  and  decided  in 
favour  of  the  plaintiff. 

It  is  urged  before  us  in  special  appeal  that 
the  Judge  has  decided  in  favour  of  the  mookh- 
tarnamah said  to  have  been  granted  to  Chut- 
ter Roy  on  insufficient  evidence,  and  that 
Doorga  Suhaye  had  no  authority  to  contract 
loans  on  the  part  of  his  principal.  They 
add  that,  in  a  suit  like  the  present,  the  ques- 
tion of  possession  was  the  one  to  be  enquired 
into. 

We  see  no  reason  to  interfere  with  the 
Lower  Appellate  Court's  order.  The  Judge 
has  found  on  the  evidence  that  the  mookh- 
tarnamah to  Cnutier  Roy  was  really  exe- 
cuted, lie  has  found,  moreover,  that  there 
was  an  existing  motive  fcr  the  sale  of  the 
land  on  the  heavy  debts  of  the  special  appel- 
lant to  mahajiuis,  to  pay  off  whose  bonds  the. 
purchase- money  was  applied.    The  maha- 
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juns  themselves  gave  evidence  on  this  head, 
and  produced  their  account-books  10  prove 
that  the  bonds  were  satisfied  immediately 
after  the  sale. 

It  is  argued  by  the  special  appellant's 
pleader  that  Doorga  Suhaye  had  no  special 
authority  to  pive  bonds  or  borrow  money  in 
his  principal's  name.  But  we  observed  thai 
the  general  mookhtarnamah  filed  with 
the  record  shows  that  Doorga  Suhaye 
had  that  power,  and  no  special  power 
is  necessary  when  a  general  power  conveys 
the  necessary  authority;  besides  which,  the 
fact  of  his  having  authority  to  borrow  mo 
ney  on  bonds  is  after  all  only  supplementary 
evidence,  as  the  giving  of  the  special  po*er- 
of-attorney  for  the  sale  of  the  lands  of  Cnut- 
ter  Roy  is  held  by  the  Judge  to  be  proved 
by  the  evidence.  And  as  the  sale  in  con- 
sequence of  that  power  is  not  denied,  there 
was  no  absolute  necessity  for  proving  a 
motive  on  the  part  of  the  special  appellants 
It  being  proved  that  they  gave  Chutier  Roy 
a  special  power  to  sell,  they  are  of  course 
bound  by  his  acts. 

With  regard  to  the  question  of  possession, 
we  observe  that  the  Ju  ige  has  lonnd  as  a 
fact  that  the  special  respondent  is  and  has 
been  in  possession,  and  has  paid  the  Govern- 
ment revenue  due  on  the  lands  since  the 
date  of  his  purcnase. 

The  appeal  is,  therefore,  dismissed  with 
costs,  as  is  al>o  Special  Aupeal  No.  239. 
which  is  confessedly  on  all  fours  with  trie 
present  case,  and  is  governed  by  the  same 
decision. 


The  26th  August  1864. 

Present : 

The  Hon'ble  C.  Steer  and  Shumbhconath 
Pundit,  Puisne  Judges. 

Co-sharers — Tenancy  by . 

Case*ltfb.  928  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  K.  Abercrombie,  Judge  of  Dacca, 
dated  the  13th  February  1S64,  affirming 
a  decision  of  Baboo  Ham  Loo  mar  Bose 
Roy  Bahadoor,  Deputy  l  0/ lector  of  that 
District,  dated  the  31  it  December  1863. 

Gooroo  Prosonno  Roy  and  others 
(Defendants),  Appellants, 

versus 

*Gobind  Pershad  Doss  and  others  (Plaintiffs) 

Respondents. 


Bab 00s  breenath  Doss  and   homes h  thunder 
Muter   for  Appellants. 

« 

Mr.  G.  (i  re  gory  and  Baboo  Ch under  Ma- 
dhub  Ghose  for  Respondents. 

A  co-sharer,  who  cannot  prove  that  he  h<>I.is  in  his 
own  right  (hy  purchas-  of  the  proprietary  right  of  the 
other  co-sharers)  a  portion  of  a  j-int  estate  occupied 
exclusively  i>y  him,  can  only  hold  th-  samp  as  a  tenant 
liable  to  pay  rtnt  for  it  to  the  proprietors  jjititly. 

The  plaintiff,  the  ro-sharer  of  the  defend- 
ant (special  appellant),  brought  this  action  to 
obtain  from  the  defendant  a  kubooleut  on 
account  of  his  snare  after  assessment  of 
rents  upon  certain  lands  of  the  joint  talook 
exclusively  occupied  by  the  defendant  by 
erection  of  a  dwelling  house.  Trie  defend- 
ant pleaded  thai  he  has  never  paid  any  rent, 
and  so  the  plaintiff  cannot  sue  for  assess- 
ment in  the  Collectorate.  Tne  claim  has 
been  decreed  below.  In  special  appeal  the 
defendant  quotes  a  decision  of  this  Court, 
dated  17th  May  1864,  said  to  have  been 
passed  by  five  Judges,  which,  however,  is 
the  opinion  of  one  Judge  pasted  in  a  case 
which  was  referred  to  the  Full  Bench  for  the 
adjudication  of  a  quite  different  point  from 
that  decided  by  this  printed  judgment. 
Another  Judge  agreed  with  it  by  another 
minute  not  published,  and  three  others 
wrote  separate  minutes  also  not  published,  on 
the  point  for  which  the  case  was  referred  to 
the  Full  Court.  This  decision,  betides,  does 
not  affect  the  present  case.  The  case  decided 
on  the  20th  June  1864  is  more  to  the  point; 
but  the  present  case  is  one  somewhat  differ- 
ent from  the  decisions  mentioned  above. 
The  defendant's  plea  below  was  that  he  had 
purchased  the  proprietary  right  of  the  o'.her 
co- sharers  of  the  joint  property,  and  this  is 
clearly  inconsistent  with  the  existence  of 
any  custom  in  the  country,  authorizing  such 
co- proprietor  to  enjoy  the  exclusive  occupa- 
tion ot  certain  lands  within  the  joint  talook 
without  payment  of  rent.  The  argument 
raised  for  the  first  time  before  us,  that  the 
plaintiff  also  holds  exclusively  other  lands 
of  the  joint  talook,  as  gardens,  &c,  is  a 
plea  which  has  not  been  mentioned  or  tried 
below,  and;  in  fact,  it  is  inconsistent  with  the 
plea  upon  which  the  defendant  rested  his 
case.  If  the  defendant's  plea  of  purchase 
had  been  proved,  he  would  have  established 
that  the  plaintiff  had  no  right  to  regard  him 
as  a  tenant ;  but  his  plea  of  purchase  has  been 
found  to  be  false ;  and.  as  he  does  not  hold  the 
lands  in  his  own  rignt,  he  ca  »  only  hold  them 
as  a  tenant  liable  to  pay  to  the  proprietors 
each  their  respective  quota  of  the  rents. 
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We  see  no  reason  to  admit  the  special  ap- 
peal, which  is,  therefore,  dismissed  with  costs. 


The  26th  August  1864. 
Present ; 

The  Hon'ble  II.  \\  Baylev  and  J.  B.  Phear, 

Puisne  Judges. 

Jurisdiction— Special  Appeal— Small  Cause 

Courts. 

Case  No.  3504  of  1863. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Anund  Chunder  Banerjee,  Principal 
Sudder  A  meen  of  Kajshahye,  dated  the  29th 
jfune  1 86 j,  affirming  a  deciiton  of  the  Sud- 
iier  Moonsiff  of  Beauleah,  dated  the  j/sl 
March  1863. 

KUhub  Chunder  Shaha  (Plaintiff),  Appellant, 

versus 

Brommo  Moyee  Dabea  and  others 
(Defend  ints),  Respondents. 

Baboo  Ureeja  Sunkur  Mozoomdar  for 

Appellant. 

Baboo  Debendro  Narain  Bose  for 
Respondents. 

The  plaintiff  sued  for  damages  below  R.«.  5c>  for  de- 
tention of  materials  of  a  house,  and  asked  for  declara- 
tion of  his  title  to  the  liou-e.  Held  that  the  suit  in- 
volved no  question  of  title,  the  claim  for  declaration  of 
title  beinj:  in  law  mere  sunlusage;  that  thf  sut  \va  of 
a  nature  cognizable  by  t'curisof  Small  Cau^"»  under 
section  3,  Act  XLII.  of  S6o;  and  that  a  surc;al  am  eal 
in  respect  to  it  was  barred  by  section  27,  Act  XXII  I.  of 

In  this  case  the  special  respondent's  vakeel 
raised  the  preliminary  objection  that  this  Court 
had  no  jurisdiction  to  entertain  the  appeal. 

The  suit  was  brought  to  recover  the  value 
of  the  materials  of  a  house  belonging  to  the 
plaintiff  situated  in  the  defendant's  b-zu.  and 
detained  by  him,  which  the  plaintiff  desired 
to  remove,  and  also  damages  for  the  deten- 
tion. The  plaint  further  asked  for  a  decla- 
ration of  the  plaintiff's  title  to  the  house.  It 
was  conceded  that  the  damage  or  demand 
did  not  exceed  Rs.  500,  and  for  the  special 
respondent  it  was  contende  1  that  this  was  a 
suit  of  a  nature  cognizable  by  Courts  of  Small 
Causes  under  section  3  of  Act  XLII.  of  i860, 
and  consequently  that  this  appeal  was  barred 
by  section  27  of  Act  XXIII.  of  1861. 

For  the  special  appellant  it  was  argued,  jir>j/f 
that  this  suit  did  not  come  wiihin  section  3 
of  Act  XLII.  of  ittbo,  because  it  involved  an 
issue  fn  respect  to  title ;  and,  secondly >  that,  as 


the  suit  was  not  in  fad  tried  in  the  Court  of 
Small  Causes  for  the  district  within  which  it 
was  brought,  and  as  the  special  respond- 
ent had  not,  at  the  time  of  trial  '  or 
in  the  Lower  Appellate  Court,  made  any 
objection  to  the  jurisdiction  of  the  superior 
Court,  he  could  not  now  avail  himself  of  the 
limitation  of  appeal.  We  think  these  argu- 
ments are  without  real  force.  The  claim 
made  in  the  pjaint  for  declaration  of  title  was 
in  law  mere  surplusage  and  without  meaning ; 
and  on  the  other  point  we  are  of  opinion  that 
the  words  of  section  27,  Ad  XXIII.  of  1861, 
are  absolute  as  to  the  nature  of  the  suit  in 
respeft  of  which  special  appeal  is  forbidden, 
and  do  not  refer  to  the  Court  in  which  the 
suit  may  have  been  actually  tried.  We  may 
add  that  a  plaintiff  cannot  claim  an  advan- 
tage by  reason  of  having  brought  his  suit  in 
a  wrong  Court. 
The  appeal  cannot  be  entertained. 


The  26th  August  1864. 

Present : 

The  Hon'ble  H.  V.  Biyley  and  J.  B.  Phear, 

Puisne  Judges. 

Limitation— Lakheraj. 

Case  No.   3001  of  1863. 

Special  Apbeal  from  a  decision  passed  by 
Mr.  O.  loogood,  Judge  of  Cut  tack,  dated 
the  15th  August  1 86 j,  reversing  a  decision 
passed  by  Moonshee  Nazeerooddeen  Ala- 
homed,  Principal  Sudder  A  meen  of  Cut- 
tack,  dated  the  jth  November  /86j. 

.    Hussein  Khan  (Plaintiff),  Appellant, 

versus 

Dinnobundhoo  Pundah  and  others 
(Defendants),  Respondents. 

Baboo  Greeja  Sunkur  Mozoomdar  and  M outvie 
Murhumut  Hossein  for  Appellant. 

Baboo  Nil  Madhub  Sein  for  Respondents. 

This  was  a  suit  substantially  for  proprietary  right  in 
certain  rent-free  land  in  respect  of  which  the  plaintiff 
had  instituted  a  suit  for  rent  before  the  Collector,  which 
was  dismissed,  and  the  plaintiff  referred  to  a  civil  suit. 
Hki.d  that  the  date  of  accrual  of  plaintiff's  right,  and 
not  that  of  the  Collect  r\s  order  of  reference,  was  the 
cau-c  of  action  in  this  case  ;  and  that  the  plaintiff's 
vuit  is  barred  by  limitation  under  section  14,  Regulation 
III    of  1793 

Held,  also,  that  the  plaintiff  is  not  entitled  to  a 
deduction  for  the  time  he  was  suing  for  rents  in  the  inter- 
val, as  suits  for  rent  are  not  matters  of  litigation  which 
prevented  the  plaintiff  from  bringing  his  suit  for  pro- 
prietary title. 

This  suit  was  brought  for  possession  of 
certain  rent  fcee   lands  on  the  31st  March-** 
1862.    There  had  been  a  previous  decisipn 
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by  ihe  Deputy  Collector  on  the  2nd  October 
i860,  rejecting  the  plaintiff's  claim  to  rents, 
and  that  order  was  upheld  by  the  Judge  on 
the  1st  of  April  1861.  The  suit  is  laid 
down  at  eighteen  times  the  annual  profits  of 
the  land  as  prescribed  by  the  stamp  laws  for 
suits  for  the  proprietorship  of  rent-free  lands. 
The  plaintiff,  however,  does  also  sue  to  set 
aside  the  order  of  the  Deputy  Collector  above 
noted. 

It  was  found  by  the  first  Court  that,  by 
certain  records  and  proceedings  of  1841, 
1845,  1846,  and  1848,  and  other  evidence, 
the  plaintiff  had  a  proprietary  right  then  to 
4as.  6gds.  of  the  rent  of  the  lands.  The 
first  Court  also  held  that  the  law  of  limita- 
tion did  not  apply  to  the  case,  as  it  was  a 
matter  of  right  to  rents. 

The  first  Court  decreed  plaintiff's  suit  ac- 
cordingly. 

In  appeal  by  defendant,  the  Judge,  regard- 
ing the  suit  as  one  for  proprietary  right,  held 
that,  as  the  cause  of  action  arose  in  1848,  and 
more  than  twelve  years  had  elapsed  before 
this  suit  was  brought,  limitation  bars  the  suit. 

Plaintiff  appeals  specially,  urging  that  the 
time  during  which  he  was  intermediately 
litigating  for  rent  should  be  deducted  under 
section  14,  Regulation  III.  of  1793,  ani  that 
this  suit  has  been  instituted  within  one  year 
from  the  date  on  which  the  Collector  dismissed 
his  claim,  and  referred  him  to  a  civil  suit ; 
and  that  such  reference  is  his  cause  of  action. 
Moreover,  it  is  pleaded  that  the  plea  of  limita- 
tion was  overruled  in  the  case  for  rents  under 
Aft  X.  of  1859,  and  cannot,  therefore,  be  now 
re-entertained. 

We  are  opinion  that  the  Collector^ 
order,  referring  special  appellant  to  a  civil 
suit,  is  not  the  cause  of  action  in  this  case. 
It  has  been  found  as  a  fact  on  evidence  that 
plaintiff's  proprietary  right  accrued  in  1848, 
and  that  is  a  finding  of  fad  with  which  we 
cannot  interfere  in  special  appeal.  Taking, 
then*  ttiis  as  a  cause  of  action,  we  find  that 
more  than  twelve  years  have  elapsed  since 
that  date  and  the  institution  of  this  suit,  which 
is  clearly,  from  its  tenor  and  valuation,  one 
for  the  proprietary  right  in  the  lands.  Thus, 
under  section  14,  Regulation  III.  of  1 793, 
plaintiff  is  barred.  The  further  plea,  how- 
ever, is  urged  that  plaintiff  is  entitled  to  a 
deduction  for  the  time  he  was  suing  for  rents 
in  the  interval.  But  suits  for  rents  are  not 
matters  of  litigation  which  prevented  plaint- 
iff from  bringing  his  suit  for  the  proprietary 
title,  the  right  to  which  first  title,  as  above 
stated,  accrued  in  1848,  and  Vhich  really  is 
the  plaintiff's  claim  in  this  case. 


We  see  no  reason,  .therefore,  to  consider 
the  Judge  to  be  wrong  in  his  decision,  and 
we  accordingly  dismiss  this  special  appeal 
with  costs. 


The  26th  August  1864. 
Present: 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Jurisdiction— Distraint— Boundary  Dispute. 
Case  No.  886  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  J.  IV.  Dalrymple,  Judge  of  Bhau- 
gulpore,  dated  the  24th  February  1864,  re- 
versing a  decision  of  the  Officiating  Collec- 
tor of  that  District,  dated  the  18th  April 
1863.  ' 

Rughoonath  Sahoyand  others  (Defendants)' 

Appellants, 

versus 

ttoondir  Mundir  and  others  (Plaintiffs), 

Respondents. 

Mr,  C.  Gregory  and  Baboos  Kishen  Succa 
Mookerjee  and  Khettermth  Bose  for  Appel- 
lants. 

Baboos  Mohendro  Lall  Shome  and  Anund 
Gopal  Paulit  for  Respondents. 

The  plaintiff  and  defendant  are  proprietors  of  sepa- 
rate but  contiguous  estates.  The  plaintiff  sues  under 
section  143,  Act  X.  of  1859,  for  damages  for  illegal  dis- 
traint and  carrying  away  of  the  crop  grown  on  certain 
land  belonging  to  the  defendant,  which,  the  plaintiff 
alleged,  fell  into  his  own  estate  by  the  restoration  of  the 
boundary  pillars  between  the  estates  of  the  two  parties, 
and  for  which  the  plaintiff  was  ready  to  pay  rent  to  the 
defendant,  who,  however,  refused  to  receive  it.  Held, 
in  special  appeal,  that  the  suit  was  wrongfully  brought 
in  the  Revenue  Court,  the  contention  being  one  about  a 
disputed  boundary,  and  involving  a  question  of  proprie- 
tary right,  and  there  being  no  actual  or  implied  relation- 
ship of  landlord  and  tenant  between  the  parties. 

We  think  this  suit  has  been  wrongly  brought 
in  the  Revenue  Court.  The  plain; ill  and  the 
defendant  hold  possession  of  two  separate  but 
contiguous  estates,  both  apparently  belonging 
to  Government.  The  boundary  between  the 
estates  was  distinguished  by  boundary  pillars. 
Some  of  these  fell  down  or  were  removed,  and 
the  Collector  was  applied  to  restore  them. 
He  sent  his  Nazir  to  do  so,  who  restored  the 
pillars,  as  far  as  he  could  be  certain,  exactly 
as  they  had  stood  before.  The  plaintiff, 
however,  alleges  that  the  pillars,  by  hav- 
ing been  pushed  too  far  into  his  estate  of 
Ram  pore,  cut  off  a  quantity  of  his  land.  For 
this  he  was,  he  says,  ready  to  pay  the  rent  to 
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the  defendant,  but  he  would  not  take  the 
money,  and  at  last  carried  off  the  crop  under 
colour  of  a  distraint.  He  accordingly  sues 
him  for  damages  for  this  illegal  distraint 
under  section  143,  Act  X.  of  1859. 

The  defendant  denies  that,  by  the  recent 
restoration  of  the  pillars,  any  of  the  lands 
formerly  in  Rampoor  have  been  added  to  his 
estate.  He  maintains  that  the  pillars  are 
now  where  they  were  formerly  ;  that  the 
plaintiff  never  held  the  lands  in  dispute,  nor 
were  they  cultivated  by  him,  nor  did  the 
defendant  distrain  or  carry  away  the  crop; 
and  it  is  urged  that  the  suit  is  not  one  cog- 
nizable under  Act  X.  of  1859. 

From  the  sketch  of  this  case,  it  is  clear 
that  the  matter  in  contention  is  simply 
one  of  a  disputed  boundary,  and  involves  the 
question  of  the  proprietary  right  of  the  land, 
the  crops  of  which  the  defendant  is  charged 
with  having  distrained  and  carried  off. 
Neither  by  the  statement  of  the  case  as  put 
forward  by  the  plaintiff,  nor  by  the  case  as 
met  by  the  defendant,  is  there  any  sem- 
blance of  an  existing  relationship  of  landlord 
and  tenant  between  the  parties.  The  land 
in  dispute  is  either  the  land  of  the  plaintiff, 
or  it  is  the  land  of  the  defendant.  Whomever 
it  belongs  to,  he  holds  it  adversely  to  the 
other,  and  there  can  be  no  suit  under  Act 
X.  where  there  is  not  either  an  actual  or 
an  implied  relationship  of  landlord  and 
tenant. 

We  cannot  persuade  ourselves  that  the 
plaintiff  was  in  the  least  deceived  in  sup- 
posing that  his  case  was  one  coming  under 
those  provisions  of  Act  X.  of  1859  which  re- 
late to  distraint.  If  the  crops  were  raised  by 
the  plaintiff,  and  were  carried  away  by  the 
defendant,  it  was  not  under  colour  of  a  dis- 
traint that  they  were  carried  away,  but  be- 
cause the  defendant,  in  his  proprietary  right, 
considers  them  to  belong  to  him.  It  is  clear 
that  the  plaintiff  knew  this;  and  we  take  it 
that  the  design  with  which  he  has  sued  be- 
fore the  Collector  as  for  an  illegal  distraint 
is  to  get  by  a  side-wind  a  declaration  which 
will  aid  him  in  establishing  his  title  to  the 
land  when  he  is  compelled,  as  he  must  be, 
to  establish  it  in  a  regular  suit. 

In  this  view  of  the  case  we  do  not  think 
it  is  any  hardship  of  which  the  plaintiff  can 
complain  that  we  set  aside  the  decisions  of 
the  Courts  below  as  passed  without  juris- 
diction, and  thus  oblige  him  to  bring  a  suit 
to  establish  his  right  to  the  land,  which  is 
indeed  ihe  proper  course  which  be  ought 
irigtnally  to  have  adopted. 

VoL  I, 


We  accordingly  decree  the  special  appeal, 
and,  reversing  the  decision  of  the  Lower 
Court,  dismiss  the  plaintiff's  claim  with  all 
the  costs  of  suit  against  the  special  res- 
pondent. 

The  26th  August  1864. 
Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Enhancement— Regulation  VIII.,  1793— 
Dependent  Talooks— Limitation. 

Case  No.  265  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  W.  T.  Tucker,  Additional  Judge  of 
Backergunge,  dated  the  4th  December 
rS6j,  affirming  a  decision  of  Baboo 
Peary  Mohun  Banerjee  Roy  Bahadoor, 
Principal  Sudder  Ameen  of  that  Dis/ricl, 
dated  the  nth  December  186 /. 

Muthooranath  Roy  (Defendant),  Appellant, 

versus 

Mr.  J.  Panioty  (Plaintiff)  and  others  (De- 
fendants), Respondents* 

Baboo  Rally  Mohun  Doss  and  Romesh 
Chunder  Mitter  for  Appellant. 

Baboo  Gopal  Loll  Mitter  for  Respondents. 

This  was  a  suit  for  enhancement,  before  Act  X.  of  1859, 
against  a  dependent  talookdar.  Held,  in  special  ap- 
peal, that,  independently  of  the  question  whether,  by 
proving  a  holding  for  twelve  years  before  the  Perma- 
nent Settlement,  the  defendant  can  put  the  plaintiff  out 
of  Court,  the  defendant  is  also  entitled  to  a  separate 
finding  on  the  question  whether,  by  a  holding  from  the 
time  of  the  settlement,  he  is  entitled  to  the  protection 
given  by  section  51,  Regulation  VIII.  of  1793. 

This  was  a  suit  for  enhancement  of  rent 
brought  before  the  operation  of  Aft  X.  of 
1859.  The  Judge  finds  that  the  defendant  has 
failed  to  prove  that  he  has  held  the  tenure 
at  a  uniform  rent  from  twelve  years  before  the 
Permanent  Settlement,  and,  on  that  ground, 
decreed  the  enhancement. 

The  defendant  appeals  specially,  urging 
that  he  is  the  holder  of  a  howia  or  dependent 
talook ;  that,  if  he  can  prove  (as  he  alleges 
that  he  can)  that  he  has  held  at  a  uniform 
rate  from  the  time  of  the  Permanent  Settle- 
ment (not  twelve  years  before),  he  is  entitled 
to  a  finding  on  this  point ;  and  that,  if  so  much 
be  found  in  his  favour,  then  the  onus  lies  on 
the  plaintiff  to  prove  one  of  the  special 
grounds  of  enhancement  defined  by  section 
r  5<a,  Regulation  VIII.  of  1793. 
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He  also  says  that  the  Judge  has  omitted 
to  weigh  a  decision  passed  a  few  years  after 
the  settlement  as  tending  to  prove  his  case, 
and  that,  under  any  circumstances,  plaint- 
iff seeking  to  enhance  must  prove  some 
ground  of  enhancement.  But  these  points 
will  be  disposed  of  by  the  order  which  we 
are  about  to  pass  on  appellant's  main  con- 
tention. 

We  think  that  defendant  is  right  in  his 
contention  that,  independently  of  the  question 
whether,  by  proving  a  holding  twelve  years 
before  settlement,  he  can  put  plaintiff  out  of 
Court,  he  is  also  entitled  to  a  separate  find- 
ing on  the  question  whether,  by  a  holding 
from  the  time  of  settlement,  he  is  entitled  to 
the  prote&ion  given  by  section  51,  Regula- 
tion VIII.  of  1793.  We  remand  the  case 
for  a  finding  on  this  latter  point.  The  Judge 
will,  on  this  question,  duly  weigh  the  former 
decision  urged  by  appellant.  If  so  much 
is  proved  in  appellant's  favour,  the  next 
question  will  be  whether  plaintiff  proves 
special  grounds  of  enhancement.  If  so  much 
is  not  proved  in  appellant's  favour,  then  plaint- 
iff will  be  entitled  to  enhancement  to  the 
rates  which  he  can  show  to  be  the  pergunnah 
rates  of  the  neighbourhood,  and  not  other- 
wise. 


The  26th  Augusf  1864. 

Present: 

The  Hon'bie  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges, 

Joint  Hindoo  Families— Sale  of  Rights  of 
Minor  Members. 

Case  No.  268  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  L.  N.  Hutchinson,  Additional  Prin- 
cipal Sudder  Ameen  of  East  Burdwan, 
dated  the  10th  October  /86jt  a  firming 
a  decision  of  Baboo  Keddernauth  Barter- 
jee%  Additional  Moonsiff  of  that  District, 
Hated  the  25th  November  1862. 

Shibosoondery  Dossee  (Defendant), 
Appellant, 

versus 

Rakhal  Doss  Sircar  and  others  (Plaintiffs), 

Respondents. 

Baboo  Nobokishen  Mookerjee  for 
Appellant. 

Baboo  Keddernath  Mozoomdar  for 
Respondents. 

Property  held  in  the  name  of  one  member  of  a  joint 
Hindoo  family  must  ngt  be  presumed  to  be  separate  pro- 
perty.   Minor  members,  whose  rights  are  sold  away 


without  proof  of  the  property  being1  separate,  and*vith- 
out  any  allegation  that  the  transaction  was  for  the  bene- 
fit of  the  family  jointly,  have  their  remedy  against  the 
purchaser. 

The  plaintiffs  and  defendant's' vendor  were 
members  of  a  joint  Hindoo  family,  but  the  dis- 
puted property  stood  in  the  name  of  the  defend- 
ant's vendor  alone.  During  plaintiff's  minor- 
ity, the  nominal  holder  sold  the  property 
to  defendant.  -  Plaintiffs  now  sue  to  recover 
their  shares.  Defendant  does  not  plead 
joint  necessity  or  acquiescence  in  this  case. 
There  seems  to  be  no  doubt  that  the  plaintiffs 
were  minors  at  the  time,  and  we  are  there- 
fore altogether  precluded  from  presuming 
any  tacit  acquiescence,  nor  could  plaintiffs 
individually  have  acquiesced  in  the  holding 
in  their  uncle's  name.  Defendant  in  special 
appeal  only  urges  that,  as  the  property  stood 
in  the  name  of  his  vendor,  it  lies  on  the 
plaintiffs  to  prove  their  right.  But  we 
think  that,  under  the  circumstances  of  this 
case,  we  must  have  regard  to  the  peculiar 
position  and  practices  of  a  joint  Hindoo 
family,  and  that  it  is  not  ordinarily  to  be 
presumed  that  property  held  in  the  name  of 
one  of  such  a  family  is  separate  property. 
The  fact  of  the  Hindoo  family  is  enough  to 
put  the  purchaser  upon  enquiry;  and,  if  he 
deals  with  a  single  member  without  obtaining 
proof  that  the  property  is  separate  property, 
he  does  so  at  his  own  risk.  In  the  case  of 
minor  members,  whose  rights  are  sold  away 
without  such  proof,  and  without  any  allega- 
tion that  the  transaction  was  for  the  benefit 
of  the  family  jointly,  we  cannot  think  that 
the  mere  general  practice  of  recording  only 
one  member  will  suffice  to  deprive  the  others 
of  their  rights,  even  in  favour  of  a  purchaser 
for  value  who  does  not  exercise  that  care 
which  is  incumbent  on  persons  dealing  with 
the  members  of  a  family  so  circumstanced. 

We  dismiss  the  appeal  with  costs.     We 
think  that  the  minority  of  the  plaintiffs  ma- 
terially distinguishes  this  case  from  that  of  1 
Kalachand  Lushkar,  which  appellant  quoted  J 
and  into  which  other  considerations  entered. 


The  26th  August  1864. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J,  B.  Phear,  | 

Puisne  Judges. 

Sale  of  Lands  under  Deeds— Time  for  Payment 
Consideration-money. 

Case  No.  3446  of  1863. 

Special  Appeal  from  a  decision  passed  by\ 
Moulvie  Itrut  //ossein,  Principal  Suddi 
Ameen  of  Sarun,  dated  the  jih  Sefttmi 
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/*6$  affirming  a  decision  passed  by  Moon- 
skee  Pureed  Buksh,  Moonsi/f  of  Bursah% 
dated  (he  30th  June  1863. 

Goursuhoy  Singh  and  another  (Plaintiffs), 

Appellants, 

versus 

Shaikh  Futteh  AH  and  others  (Defendants), 

Respondents. 

Babois  Poorno  Chunder  Mookerjee  and  Otool 

Chnnder  Mookerjee  for  Appellants. 
Mr.  yohn  Baptist  and  Moons  nee  Ameer  AH 

for  Respondents. 

€uit  for  possession  of  certain  land  under  a  deed  of  sale 
covenanting  for  the  payment  of  the  purchase-money  on 
the  defendant  registering  the  deed.  It  was  found  that 
00  consideration  was  paid,  and  that  the  deed  was  retain- 
ed in  the  seller's  possession.  Before  declaring  the  equi- 
ties, the  case  was  remanded  for  an  issue  and  finding  as 
to  the  intention  of  the  parties  respecting  the  time  of  pay- 
ment, and  whether  (as  alleged  by  the  defendant),  in  con- 
sequence of  non-payment  by  the  plaintiff,  the  defend- 
ant was  jeopardized  as  to  his  other  property,  and  had  to 
s«H  at  a  loss. 

In  this  case,  plaintiff  sued  for  possession  of 
certain  land  under  a  deed  of  sale.  Defendant 
denied  plaintiff's  right,  alleging  that,  although 
the  deed  of  sale  was  executed,  still  it  was 
never  delivered,  nor  possession  given  under 
it,  nor  the  consideration  stipulated  paid.  It 
was  also  alleged  on  the  part  of  defendant 
that,  owing  to  the  consideration  not  having 
been  paid,  defendant  had  his  own  property 
jeopardized  by  processes  in  execution,  and 
was  forced  to  re-sell,  for  the  sum  of  Rs.  1,900, 
five  annas  of  the  property,  the  plaintiff's 
deed  of  sale  covenanting  to  pay  the  sura  of 
Rs.  1 ,900  for  four  annas  of  the  same.  It  was 
pleaded  by  defendant  that  the  covenant  was 
to  the  effect  that,  on  defendant  registering 
the  deed,  the  purchase-money  was  to  be 
paid ;  that  he  fulfilled  his  part  of  the  contract 
by  so  registering,  but  that  plaintiff  did  not 
pay,  though  repeatedly  called  upon  to  do  so. 

It  was  part  of  plaintiffs  case  that  they 
had  paid  the  full  consideration  of  Rs.  1,900 
partly  by  a  credit  at  the  time  of  the  execution 
of  the  deed,  and  that  the  deed  was  deposit- 
ed with  a  third  party  for  the  balance  of 
Rs.  400. 

The  first  Court  held  that  these  pleas  of 
payment  were  not  proved ;  that  no  payments 
had  been  made  for  a  year ;  that  the  deed  was 
never  deposited  with  a  third  party,  but  that 
as  the  deed  was  admitted,  the  plaintiff  should 
nave  possession  on  payment  of  the  full  con- 
sideration. The  Lower  Appellate  Court, 
however,  held  that,  as  consideration  had  not 
passed  at  all  within  a  year,  the  deed  of  sale 


was  futile  and  inoperative  (nakar-o-bekar),  and 
dismissed  plaintiff's  suit. 

From  this  decision  plaintiff  appeals  speci- 
ally, urging  that,  as  the  legal  estate  passed  by 
the  execution  of  the  deed,  the  vendor  had 
only  a  lien  on  the  property ;  and  that,  there- 
fore, on  consideration  being  paid  in  full, 
plaintiff  had,  as  ruled  by  the  first  Court,  a 
right  to  possession. 

It  was  admitted  before  us  by  both  parties 
that  the  deed  of  sale,  although  duly  execut- 
ed, had  not  passed  out  of  the  possession  of 
the  vendor,  but  was  retained  by  him  until 
the  money  should  be  paid,  as  it  was  agreed 
that  it  should  be  on   registration.    There- 
fore, until  this  condition  should  be  fulfilled, 
the  deed  would  be  inoperative.     It  has  been 
proved  as  a  fact  (as  before  noticed)  that  no 
money-payments   were   made.     There  still, 
however,  remains  the  agreement  of  the  sale, 
and  it  is  of  this,  in  fact,  that  we  are  called 
upon  to  decree  specific  performance.    But 
we  must  see  in  a  Court  of  Equity,  and  by 
good#conscience,  that  we  do  not  do  injustice, 
and  act  against  equity  and  good  conscience 
before  giving  effect  to  it.    There  remains 
then  the  question,  whether  the  vendor  has 
lost  his  equities  in  the  case.    There  is  cer- 
tainly no  contract  in  the  deed  of  sale  that 
the  money  should  be  paid  immediately  on 
registration,  nor  have  the  Lower  Courts  found 
that  there  was  any  such  intention,  expressed 
or  implied,  between  the  parties.    But  our  > 
Courts  have  generally  considered  that  there 
is  an  implied  contract  in  such  cases  to  pay 
the  consideration-money  in  reasonable  time. 
Now,  here  we  have  it  found  as  a  fact  that 
no  consideration  was  paid  within  a  year,  and 
that  registration  was  duly  made  by  defend- 
ant; but  we  have  no  issue  or  finding  as  to 
the  intention  of  the  parties  as  to  the  time  of 
payment,   nor   whether,  in  consequence  of 
non-payment  by  plaintiff,  defendant  was  jeo- 
pardized as  to  his  other  property,  and  had  to 
sell  at  a  loss,  as  he  alleges.     Until  a  finding 
on  these  allegations  is  before  us,  we  aremot 
in  a  position  to  declare  where  the  equities 
really  lie. 

We  accordingly  remand  the  case  in  order 
that  the  above  points  be  put  in  issue,  and  a 
clear  finding  come  to  upon  them. 
Remand  accordingly. 


The  26th  August  1864. 

Present: 

The  Hon'ble  C.  Steer  and  F.  A.  Glover, 
Puisne  Judges. 
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Limitation— Act  XIX.  of  1841. 
Case  No.  926  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
C.  S.  Belli,  Judge  of  Rajshakye,  dated  the 
28th  January  1864,  affirming  a  decision 
passed  by  Baboo  Peary  Mohttn  Banerjee, 
Principal  Sudder  Ameen  of  that  District, 
dated  the  14th  March  186  j. 

Mussamut  Momeedunnissa  (Plaintiff), 

Appellant, 

versus 

Mahomed  Ali  (Defendant),  Respondent. 

Baboos  Grish  Ch under  Ghose  and  Geerja 
Sunker  Mozoomdar  for  Appellant. 

Baboo  Debendro  Narain  Bose  for  Respondent. 

'  A  suit  to  establish  a  right  to  a  share  in  property  in  res- 
pect of  which  an  application  under  Act  XIX.  of  1^41  was 
disallowed,  may  be  brought  within  twelve  years  from  the 
date  of  cause  of  action,  and  not  within  one  year  from 
the  date  of  disallowance  of  the  said  application. 

Limitation  does  not  affect  a  case  in  which  the  defend- 
ant admits  the  plaintiff's  claim  within  twelve  yea*s,  but 
pleads  satisfaction. 

The  plaintiff  brings  this  action  in  right 
of  inheritance.  She  claims  shares  in  the 
property  in  dispute  in  right  of  her  father,  in 
right  of  her  brother,  and  in  right  of  her 
sister,  against  the  defendant,  who  is  her 
nephew. 

It  appears  that  Waris  Chunder  had  four 
children : — 

1.  Gohur,  the  father  of  the  defendant. 

2.  Johur,  who  died  without  issue,  and 
whose  property  is  the  subject  of  the  present 
suit. 

3.  Kodejunnissa,  who  also  died  without  is- 
sue, and  whose  property  is  the  subject  of  the 
present  suit. 

4.  Momeedunnissa,  the  plaintiff. 

The  property  in  dispute  is  an  ancestral  ta- 
look,  a  jote  said  by  the  plaintiff  to  have  been 
acquired  by  her  brother  Johur,  and  an  ances- 
tral house  and  garden. 

Irfanswer,  the  defendant  pleads  the  general 
law  of  limitation  as  against  the  whole  claim. 
In  regard  to  the  property  claimed  in  right 
of  the  brother,  he  pleads  the  law  of  Aft  XIV. 
of  1859,  inasmuch  as  the  suit  has  not  been 
instituted  within  one  year  from  the  date  of 
the  order  of  the  Judge  refusing  to  recognize 
the  plaintiff  as  the  successor  of  her  brother. 
The  defendant  further  pleads  in  answer  to 
the  suit  that  he  has  satisfied  the  plaintiff's 
claim  in  regard  to  the  rights  she  derives 
through  her  father  by  an  exchange  of  two 
«^  khadahs  of  land  under  a  solejinamah  of  date 
the  27th  Bysack  1/64.    With  respect  to  the 


plaintiff's  claim,  as  derived  front  her  brotjier,  ] 
he  pleads  that  the  brother  made  over  his 
entire  properly  to  him  under  a  deed,  dated 
the  27th  Srabun  1263,  and  the  defendant 
claims  the  sister's  property  as  likewise  ac- 
quired by  him  by  -a  gift  from  the  sister. 
With  respect  to  the  jote,  the  defendant  de- 
nies that  it  was  the  self-acquired  property  of 
the  brother,  and  states  that  it  is  ancestral 
property,  and  he  allows  that  the  house  is 
also  ancestral  property.  With  respect  to  the 
garden,  he  says  it  was  the  self- acquired  pro- 
perty of  his  own  father,  and,  as  such,  the  plaint- 
iff has  no  right  to  any  share  in  it. 

The  first  Court  overruled  the  plea  of  the 
general  law  of  limitation,  inasmuch  as  the 
alleged  exchange  of  land  is  an  admission  of 
the  plaintiff's  right.  It  found  that  the  solera 
namah  and  the  two  deeds  of  gift  set  up  by  the 
defendant  were  both  false,  and  decreed  in 
favour  of  the  plaintiff. 

The  Appellate  Court  remanded  the  case,  in 
order  that  it  might  be  tried  whether,  as  re- 
gards the  property  of  the  brother  Johur,  the 
plaintiff's  suit  was  not  barred  on  the  ground 
of  the  action  not  having  been  instituted  with- 
in one  year  from  the  date  of  the  award  under 
Act  XIX.  of  1841. 

On  this  question,  the  first  Court  held  that 
the  action  was  not  barred. 

The  case  going  before  the  Appellate  Court, 
it  was  held  by  the  Principal  Sudder  Ameen 
that  the  claim  in  respect  to  the  share  of  the 
brother  was  barred  under  Act  XIV.  of  1859, 
and  the  rest  of  the  claim  was  barred  under  the 
twelve  years'  rule  of  limitation. 

We  think  that  the  Principal  Sudder  Ameen 
is  wrong  in  respect  to  the  views  on  both  the 
two  points  of  limitation. 

In  the  first  place,  there  was  no  decision  or 
award  under  Act  XIX.  of  18*1.  The  Judge 
who  received  the  application  under  that  law 
refused  to  entertain  it,  and  referred  the  plaint- 
iff to  a  regular  suit  without  even  citing  the 
defendant.  His  order  was  not  such  a  deci- 
sion or  award  under  clause  5,  section  1,  Act 
XIV.  of  1859,  as  required  to  be  contested 
within  one  year.  Nor,  even  had  there  been 
an  award,  would  the  plaintiff  have  been  bar- 
red from  bringing  a  suit  on  the  ground  of 
inheritance,  because  she  had  not  sued  to  set 
aside  the  award  within  one  year  from  the 
date  of  the  award.  The  Judge's  decision 
under  Act  XIX.  of  1841  simply  rules  the 
right  of  possession,  and  is  on  that  point  final, 
but  his  decision  is  no  bar  to  a  regular  suit 
on  the  part  of  any  unsuccessful  applicant 
under  Act  XIX.,  who  comes  into  Court,  not 
to  impeach  the  order  under  that  Act*  but  to 
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establish  a  fight  to  share  in  the  property 
in  respect  to  which  the  Judge  in  the  Act 
XIX.#case  did  not  think  there  were  proper 
grounds  for  removing  the  party  in  actual 
possession.  A  suit  on  such  a  ground  may 
be  brought  within  twelve  years  from  the  date 
of  cause  of  action,  and  does  not  require  to  be 
brought  wiihin  one  year  from  the  date  when 
the  Judge  may  have  disallowed  an  applica- 
tion under  Act  XIX.  of  1841.  There  was 
a  very  similar  ruling  to  this  in  a  case  decided 
by  the  High  Court  on  the  20th  May  1864, 
in  which  the  question  was,  whether  an  action 
on  the  ground  of  inheritance  brought  after 
the  lapse  of  a  year  from  the  date  of  an  award 
under  Act  XX.  of  1 84 1  would  lie  or  not,  and 
it  was  held  that  it  would  lie. 

With  respect  to  the  twelve  years'  limitation 
which  the  Principal  Sudder  Ameen  has  ap- 
plied to  the  whole  case,  we  are  of  opinion 
that,  inasmuch  as  the  defendant  has  not  only 
admitted  the  claim  within  the  period  of  twelve 
years,  but  asserts  that  he  has  actually  satisfied 
it;  he  has  himself  removed  the  bar  to  the 
plaintiff's  claim,  and  the  law  of  limitation 
does  not  affect  it. 

In  this  view  we  reverse  the  decision  of  the 
Principal  Sudder  Ameen,  and  remand  the 
case  for  disposal  upon  the  merits. 


The  26th  August  1864. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  J.  B.  Phear, 

Puisne  fudges. 
Hibbanamahs— Judgment-creditors. 

Case  No.  47  of  1863. 

Special  Appeal  from  a  decision  passed  by 
Mr.  R.  Abercrombie,  Judge  of Dacca,  dated 
the  28th  September  r86j,  affirming  a  deci- 
sion of Moulvie  Alice  Assin,  late  Principal 
Sudder  Ameen  of  Fur  reed  pore,  dated  the 
5th  April  1862. 

Soodheekeena  Chowdrain  (Plaintiff), 

Appellant, 

versus 

Gopee  Mohun  Sein  and  others  (Defendants), 

Respondents. 

Bab 00s  Chunder  Madhub  Ghose  and    Cally 
Mohun  Doss  for  Appellant. 

fiaboos  Onoocool  Chunder  Mookerjee  and 
Sreenath  Doss,  and  Mr.  A.  F.  Ling  ham, 
for  Respondents. 

A  hibbanamah  made  in  good  faith  cannot  be  defeated 
by  a  subsequent  judgment-creditor. 


In  this  case  it  appeared  that  one  Doorga 
Narain  Doss,  late  husband  of  the  plaintiff, 
on  the  20th  April  1824,  obtained  a  decree  for 
possession  of  certain  land  against  one  Raj- 
kissore  Sein,  and  aftei wards  in  another  suit 
for  mesne -profits,  commenced  24th  Septem- 
ber 18*9,  obtained  a  second  decree  against 
the  same  person,  dated  the  22nd  January 
1834.  On  proceeding  to  execute. this  latter 
decree  by  attachment  of  the  debtor's  pro- 
perty, Gour  Chunder  Doss,  the  present  de- 
fendant and  son-in-law  of  Rajkissore,  inter- 
vened and  claimed  the  land  as  belonging  to 
him  by  a  deed  of  gift  from  his  father-in-law 
made  in  1826.  This  suit  was  brought  to  set 
aside  this  hibbanamah  as  fraudulent  and 
void,  and  to  declare  the  land  in  question 
subject  to  execution   under  the  decree  of 

1834. 

Both  the  Courts  below  dismissed  the  plaint- 
iff's suit. 

On  special  appeal  to  the  High  Court,  the 
plaintiff  relied  substantially  upon  two  grounds: 

rst. — That  the  hibbah  was  at  its  inception 
fraudulent  and  void  as  against  any  creditor 
of  Rajkissore  Sein. 

2nd. — That,  being  only  a  voluntary  con- 
veyance, it  could  not  prevail  against  a  subse- 
quent judgment-creditor. 

We  may  remark  that  both  these  grounds 
of  appeal,  to  be  valid,  require  that  the  prin- 
ciples of  equity  declared  by  the  Statutes  13 
Eliz.,  Cap.  V.,  and  27  Eliz.,  Cap.  TV.,  should 
be  in  force  in  this  country.  Those  of  the 
13  Eliz.  may  be  so,  because  they  form  a  por- 
tion of  the  common  law  of  England,  but  it  is 
not  necessary,  with  the  view  which  we  have 
taken  of  this  case,  to  decide  this  point. 

If  it  had  been  proved  before  the  Lower 
Court,  as  the  plaintiff  alleges  to  have  been 
the  fact,  that  the  hibbah  was  made  by  Raj- 
kissore to  his  son-in  law  almost  immediately 
after  an  adverse  decree ;  that  it  embraced  all 
or  nearly  all  his  property,  he  being  a  man  of 
middle  life,  with  a  wife  and  several  ether 
members  of  his  family  dependent  upon  him; 
and  that  change  of  possession  did  not  follow 
upon  its  execution :  these  circumstances  would 
of  themselves  undoubtedly  have  furnished 
very  strong  evidence  of  fraud.  But  the  Lower 
Appellate  Court,  with  ail  the  facts  before  it, 
and  taking  the  lapse  of  time  into  considera- 
tion, has  found,  not  only  that  the  hibbah  was 
a  genuine  document,  but  also  that  it  was  not 
tainted  with  fraud.  This  is  a  finding  of  fact 
with  whrch  we  have  no  power  to  interfere, 
even  if  we  saw  reason  to  come  to  the  oppo- 
site conclusion.9  • 
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Tben,  is  the  hibbah,  as  a  purely  volun- 
tary deed,  to  be  held  of  no  force  against  a 
judgment-creditor,  treating  him  on  the  same 
footing  as  a  purchaser  for  valuable  considera- 
tion within  the  spirit  of  the  27  Eliz.,  even 
were  that  Statute  operative  ?  This  question  is 
answered  by  the  case  of  Beavan  v.  Oxford, 
Earl  of,  6  D.  M.  and  G.  507.  It  was  there 
held  that  the  judgment-creditor  was  not  such 
a  purchaser,  because  his  judgment,  even 
under  the  strong  words  of  1  and  2  Vic,  Cap. 
110,  only  bound  the  property  of  the  debtor 
subject  to  existing  equities,  and  against  him 
his  voluntary  grantee  has  complete  equity. 
The  decree-holder  of  1834  at  best  stands  in 
his  debtor's  shoes,  and  must  yield  to  the 
bibbanamah  of  1826. 

The  appeal  is,  therefore,  dismissed  with 
costs.        * 


The  26th  August  1864. 
Present  : 

The  Hon'ble  C.  Steer  and   Shumbhoonath 
Pundit,  Puisne  fudges. 

■  Jurisdiction— Suits  for  Kubooleuts  (by  Co- 
sharers). 

Case  No.  929  of  1864  under  ActX.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
R.  Abercrombie,  Judge  0/  Dacca,  dated  I  he 
i$th  February  1864,  reversing  a  decision 
of  Baboo  Ram  Coomar  Bose  Roy  Baha- 
door,  Deputy  Collector  of  that  District, 
dated  the  21st  December  1863. 

Joynauth  Nag  and  others  (Defendants), 

Appellants, 

versus 

Gobind  Persad  Doss  and  others  (Plaintiffs), 

Respondents. 

Baboos  Sreenauih  Doss  and  Romesh  Chun- 
•  der  M itter  for  Appellants. 

Baboo  Chunder  Mad  hub  Ghose  for 
Respondents. 

A  co-sharer  sues  for  a  kubooleut  after  determination ' 
of  rent.  It  was  proved  that  a  custom  exists  by  which 
each  co-sharer  has  his  own  tenants.  But,  as  there  was 
no  proof  that  the  defendants  ever  paid  rent  to  the  plaint- 
iff, it  was  held  that  a  tenancy  has  not  been  established, 
and  that  the  case  is  therefore  not  cognizable  under  Acl 
X.  of  1359- 

This  is  a  suit  brought  by  a  co- sharer  to  ob- 
tain, after  determination  of  the  proper  rent, 
a  kubooleut  from  certain  tenants  of  the  joint 
-estate.  _  • 


The  ryots  state  that  they  pay»the  rents  of 
these  lands  exclusively  to  the  intervenor,  the 
other  co-sharer,  and  it  was  disclosed  in  evi- 
dence that  the  plaintiff  is  also  in  receipt  ex- 
clusively of  certain  rents  from  some  other  te- 
nants of  the  joint  talook. 

The  Lower  Appellate  Court,  notwithstand- 
ing this  fact,  decreed  the  claim  of  the  plaintiff. 
The  ryots  appeal  specially  to  this  Court. 

In  the  present  case,  the  presumption  in 
favour  of  the  plaintiff's  right  to  receive  a  ku- 
booleut from  the  special  appellants  by  reason 
of  their  being  tenants  upon  the  joint  estate 
does  not  arise,  for  it  is  allowed  that  the 
plaintiff  has  ryots  of  his  own,  and  his  co- 
sharer  has  his.  The  defendants  affirm  that 
they  are  the  exclusive  ryots  of  the  co-sharer. 
There  is  pi  oof  of  a  custom  that  each  sharer 
has  tenants,  who  are  exclusively  his  own 
tenants,  and  there  is  no  proof  that  the  de- 
fendants in  the  present  suit  have  ever  paid 
rent  to  the  plaintiff.  A  tenancy  is  therefore 
not  made  out,  and  the  case  is  not  one  for 
trial  under  Act  X.  of  1859. 

We  accordingly  decree  with  costs  the 
special  appeal,  reverse  with  costs  the  judg- 
ment of  the  Lower  Appellate  Court,  and  up- 
hold the  order  of  the  first  Court  dismissing 
the  claim  of  the  plaintiff. 


The  27th  August  1864. 
Present : 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover, 

Puisne  Judges. 

Jurisdiction— Eviction. 
Case  No.  475  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  iarakanth  Bidyasagur,  Principal 
Sudder  Ameen  of  Jessore,  dated  the  15th 
December  1863,  reversing  a  decision  of  the 
Moonsiff  of  Jhengedaha,  dated  the  21st 
March  1862. 

Muthoornauth  Koond  (Defendant),  Appellant, 

versus 

Sameeruddee  Moliah  (Plaintiff),  Respondent. 

Baboo  Mohineemohun  Roy  for  Appellant. 

Baboo  Romanath  Bose  for  Respondent. 

The  Civil  Courts  have  no  jurisdiction  in  cases  of  eject- 
ment  between  landlords  and  tenants,  whether  under 
colour  of  an  Adt  IV.  award  or  otherwise.  All  such 
cases  must  be  brought  under  clause  6,  section  23,  A 61 
X.  of  1S59. 

We  are  of  opinion  that  this  suit  has  been 
wrongly  conceived,  and  is  not  cognizable  by 
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a  Civil  Court.  The  plaintiff  (special  res- 
pondent)  is  a  ryot,  and  the  person  he  sues 
for  recovery  of  possession  of  land  from  which 
he  has  been  illegally  ejected  is  his  own  land- 
lord. 

Bat  it  is  urged  that,  inasmuch  as  the  order 
by  which  the  special  respondent  was  kept 
out  of  possession  was  passed  by  a  Magistrate 
under  Act  IV.  of  1840,  the  Collector  had  no 
jurisdiction,  he  not  being  competent  to  re- 
verse the  order  of  a  Magistrate  under  the 
said  Act. 

We  think  otherwise.  The  wording  of 
clause  6,  section  21  of  Act  X.  of  1859,  is 
very  clear.  It  expressly  mentions  all  suits 
for  ejectment  or  recovery,  <fcc.,  &c. ;  and  it  has 
been  ruled  by  a  decision  of  this  Court,  dated 
25th  April  1864  (Sreemuttee  Luksee  Debea, 
plaintiff,  appellant),  that  a  ryot  ousted  by  a 
Magistrate'*  order  under  section  318,  Act 
XXV.  of  1861  (which  has  taken  the  place  of 
the  old  law,  Act  IV.  of  1840),  is  not  bound 
in  a  consequent  suit  against  his  landlord  to 
refer  to  the  Magistrate's  proceedings,  or  to 
snc  for  their  reversal.  In  the  present  case, 
moreover,  there  was  nothing  actually  to  re- 
verse. It  was  the  appellant  who  sought  to 
recover  possession,  and  whose  application  was 
dismissed.  There  can  be  no  doubt,  we  think, 
that  this  suit  both  might  and  should  have 
been  instituted  under  the  provisions  of  clause 
6,  section  a  3  of  Act  X.  of  1859,  and  have  been 
heard  by  a  Revenue  Court.  The  Civil  Court 
las  no  jurisdiction  in  cases  of  ejectment 
between  landlord  and  tenant— a  relation- 
ship which  is  at  all  hands  admitted  to  have 
existed  between  the  special  appellant  and 
special  respondent. 

We  reverse,  therefore,  the  judgments  of 
both  Lower  Courts,  and  direct  the  special 
respondent  to  pay  all  the  costs  of  suit. 


The  27th  August  1864. 

Present: 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover, 
Puisne  Judges. 

Hindoo  Law  of  Inheritance — Brother's 
Daughter's  Son. 

Case  No.  457  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Tarakanth  Bidyasagur,  Principal 
Sudder  Ameen  of  /emre,  dated  the  nth 


December  i86$%  reversing  a  [decision  passed 
by  Mr.  L.  W.  Hutchinson,  Sudder  Moon- 
sip  of  that  District,[dated  the  14th  Decem- 
ber 1861. 

Choorah  Monee  Bose  and  another  (Defen- 
dants), Appellants, 

versus 

Prosonno  Coomar  Mitter  (Plaintiff), 
Respondent. 

Baboo  Chunder  Madhub  Ghose  for 
Appellants. 

Baboo  Banee  Madhub  Banerjee  for 

Respondent. 

#  According  to  Hindoo  law,  a  brother's  daughter's  son 
is  no  heir.  But,  considering  the  unsettled  state  of  if  won 
h,s  po.nt  till  recently,  the  plaintiff  was  declared  entfcled 
to  a  decree  against  a  party  holding  under  no  title  what- 
ever,  on  proof  of  tne  plaintiff'?  father  (a  brother's 
daughter's  son)  and  the  plaintiff  having  de  facto  sul 
ceeded  and  held  for  a  long  period.  J 

Plaintiff,  having  failed  as  an  intervenor 
under  section  77,  Act  X.  of  1859,  brings  a 
suit  to  declare  his  right  to  a  share  in  a  cer- 
tain estate,  alleging  that  his  father  was  the 
brother  s  daughter's  son  of  Shumbhoonath, 
the  original  owner,  and  succeeded  to  the 
estate.  The  defendants  hold  as  purchasers 
from  Shumbhoonath.  The  Lower  Appellate 
Court,  finding  defendant's  alleged  purchase 
not  to  be  proved,  and  considering  plaintiff's 
father,  and  after  him  plaintiff,  to  have  been 
heirs  of  Shumbhoonath,  decreed  the  claim. 
With  reference  to  recent  decisions  of  this 
Court,  by  which  it  is  established  that  a 
brother  s  daughter's  son  is  no  heir,  the  deci- 
sion of  the  Lower  Appellate  Court  is  bad  in 
law.  But  seeing  that  this  question  of  law 
has  been  till  recently  very  unsettled,  every 
indulgence  must  be  given  to  plaintiff  as 
regards  the  form  of  plaint ;  and,  if  it  be  proved 
that  plaintiff's  father  and  plaintiff  hwede  facto 
succeeded  and  held  for  a  long  period,  we 
think  that  they  will  be  entitled  to  a  decree 
against  a  party  holding  under  no  valid  title 
whatever-that  in  fact  a  holding  for  a  certain 
penod  will  gIVe  them  for  practical  purposes  a 
sufficient  title.  We  therefore  remand  the 
case  for  trial  of  the  question  whether  plaintiff 
or  defendant  held  possession  up  to  the  time 
of  the  summary  order  under  Act  X.  of  1850 
section  77.  If,  as  plaintiff  alleges,  from  a 
long  period  of  more  than  twelve  years  up  to 
that  period  he  has  had  possession,  he  will 
have  a  decree  for  the  property.  If,  on  the 
other  hand,  possession  during  that  time  has 
been  with  defendants,  the  decree  will  be  in 
their  favour, 
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The  27th  August  1864. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  pudges. 

Suits  for  Rent— Interveners— Section  77,  Act  X. 

of  1859. 

Cases  Nos.  130  and  13 1  of  1864  under  Act  X. 

of  1859. 

Special  Appeals  from  decisions  passed  by 
Mr.  O.  Toogood,  fudge  of  Cultack,  dated 
the  10th  October  i#6j,  reversing  decisions 
of  Mr.  R.  D.  Hime.  Assistant  Collector  of 
that  District,  dated  the  26th  June  1863. 

Dam  Misser  and  others  (Plaintiffs), 
Appellants, 

versus 

Agnee  Pundah  (Defendant),  Respondent. 

Baboo  Goopeenalh  Mookerjee  for 
Appellants. 

None  for  Respondent. 

In  a  suit  for  rent  in  which  a  third  party  intervenes 
under  section  77,  Act  X.  of  18S9,  if  the  plaintiff  fails  to 
prove  receipt  or  enjoyment  of  the  rent  up  to  the  time 
of  the  commencement  of  the  suit,  his  suit  may  be  dis- 
missed without  the  Court  being  required  to  find  that  fact 
in  respect  to  the  intervenor  also. 

Ir  is  admitted  by  the  pleaders  on  both 
sides  that  these  two  cases  will  be  governed  by 
one  and  the  same  decision. 

Plaintiff  sued  for  certain  rents  under  Act  X. 
of  1859.  Another  party  intervened,  and  on 
trial  of  the  case  under  section  77  of  that  Act,  it 
has  been  found  as  a  fact  upon  the  evidence  that 
the  plaintiff  had  not  received  and  enjoyed 
the  rents  before  up  to  the  time  of  the  com- 
mencement of  the  suit.  The  plaintiff's  case 
was  accordingly  dismissed. 

It  is  now  urged  in  special  appeal  that  sec- 
tion 77  requires  the  Judge  to  find  that  fact 
also  in  respect  to  the  intervenor,  and  that, 
until  it  did  so,  it  could  not  dismiss  the  plaint- 
iff's suit. 

.  \\%  Consider  this  objection  untenable.  The 
section  requires  the  third  party  intervening 
in  such  a  case  to  "  be  made  a  party  to  the  suit, 
and  the  question  of  the  actual  receipt  and 
enjoyment  of  the  rent  by  such  third  party 
shall  be  enquired  into,  and  the  suit  shall  be 
decided  according  to  the  result  of  such  en- 
quiry." But  this  law  does  not  provide  that 
a  plaintiff  shall  not  prove  his  own  case  in 
the  first  instance.  In  order  to  enable  a 
plaintiff  to  get  a  decree  for  rent  under  Act 
X  of  1859,  he  must  prove  some  title  and  his 
position  of  landlord  to  the  party  sued  as 
tenant  This,  it  isjound  as  &  fact,  plaintiff 
did  not  do  in  this  case. 


We  see,  therefore,  no  error  in  the  decisions 
of  tbe  Court  below,  and  we  accordingly  dis- 
miss these  appeals  with  costs.  * 


The  27th  August  1864. 

Present: 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover, 

Puisne  fudges. 

Mortgages,  Foreclosure  of— Extension  of  Time 

for  Payment. 

Case  No.  395  of  1S64. 

Special  Appeal  from  a  decision  passed  by 
Baboo  A'obeenkishen  Paulit,  Principal 
Sudder  Ameen  of  Backer  gunge,  dated  ike 
22nd  August  1863,  affirming  a  decision 
passed  by  Baboo  B hug  wane  hunder  Chuck* 
erbutty,  Moonsiff  of  that  District,  dated 
the  26th  November  1862. 

Anundchunder  Ghose  (Defendant),  Appellant, 

versus 

Gourchunder  Ghose  (Plaintiff),  Respondent. 

Mr.  R.  T.  Allan  and  Baboo  Ramgopal  Ghose 

for  Appellant. 

Baboos  Chunder  Madhub  Ghose  and  Mohi- 
neemohun  Roy  for  Respondent. 

An  extension  of  the  time  for  payment  allowed  by 
the  mortgagee  through  the  Court  does  not  necessitate 
proceedings  being  taken  dc  no  to,  or  a  fresh  notice  of 
foreclosure  being  served. 

This  is  a  suit  for  the  foreclosure  of  two 
mortgages,  and  for  possession  of  certain  lands 
under  them.  The  deeds  are  dated  as  the 
13th  and  29th  of  Srabun  1263  B.  S.,  and  are 
for  the  respective  amounts  of  Rs.  100  and  150. 

The  term  of  both  mortgages  confessedly 
expired  in  1858,  but  the  mortgagee  by.  two 
separate  petitions  to  the  Judge  extended  the 
term  of  grace  till  the  21st  February  1861, 
when,  not  having  received  the  money  due  on 
his  bond,  he  sued  for  possession  of  the  pro- 
perty mortgaged. 

Two  points  are  urged  in  special  appeal : — 

( 1 )  That  the  effect  of  the  special  respond* 
ent's  extending  the  time  of  payment  is  to  ne- 
cessitate proceedings  being  taken  de  novo;  and 
these  not  having  been  taken,  and  no  fresh 
notice  of  foreclosure  having  been  served,  the 
mortgagee  cannot  recover.  And  (2)  that  spe- 
cial appellant  offered  the  balance  due  on  the 
first  deed  of  mortgage,  but  that  the  mortgagee 
refused  to  accept  it. 

With  regard  to  the  first  objection,  we 
think  that  no  fresh  notice  was  necessary. 
Everything  that  the  law  enjoins  was  done 
when  the  petition  to  foreclose  was*  filed, 
and  the  special  appellant  cannot  take  ad- 
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vantage  of  the  mortgagee's  kindnets,  and  in 
return  for  the  period  of  two  years'  time  throw 
out  hts  claim  on  such  a  ground.  Thee  is 
nothing  in  the  law  that  makes  it  imperative 
to  take  proceedings  de  novo  at  the  expiry 
of  any  extra  time  the  mortgagee  may  have 
granted  through  the  Court  to  his  debtor. 

The  second  objection  appears  to  us  un- 
tenable. Tne  Judge  certainly  makes  no 
specific  mention  of  the  letter  filed  with  the 
record,  but  that  ihe  point  was  not  brought 
before  him  in  appeil,  and  may,  therefore, 
be  reasonably  supposed  to  have  been  aban- 
doned; whilst,  with  regard  to  the  leter 
itself,  not  only  is  it  not  proved  in  any  way, 
bur,  *when  the  special  appellant  afterwards 
filed  a  petition  before  the  Judge,  requesting 
permission  to  deposit  the  amount  of  mort- 
gage-money in  his  Court,  be  made  no  men- 
tion of  such  a  letter,  or  of  ever  having  offeied 
special  respondent  the  amount  of  his  claim. 

For  the  rest,  the  Judge  finds  as  a  fact 
that  no  such  offer  was  ever  made.  This  re- 
fer* to  the  first  mortgage  of  Rs.  ioo  only. 
With  regard  to  the  second,  no  contention  is 
now  raised. 

We  see,  therefore,  no  reason  to  interfere 
with  the  Judge's  order,  and  dismiss  the  ap- 
peal with  costs. 


The  27th  August  1864. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges, 

Enhancement— Evidence — Presumption  of  20 
years'  uniform  rent 

Case  No.  221  of  1864  under  Act  X.  of  1859 

Special  Appeal  from  a  decision  passed  by 
Mr.  F.  Z.  Beaufort,  Judge  of  the  24- 
Pergunnahs,  dated  the  iSth  November 
1863,  modifying  a  decision  of  Mr,  R.  T 
Sevestre,  Deputy  Collector  of  that  dis- 
trict, dated  the  iSth  August  t#6j. 

Rajnarain  Roy  Chowdhry  (Plaintiff), 
Appellant, 

venus 

Mrs.  Olivia  Atkins  (Defendant),  Respondent. 

Baboos  Catty  Mohun  Doss  and  Rem 
Chunder  Banerjee  for  Appellant. 

Mr.  A*  F.  Liugham  for  Respondent. 

Before  giving*  a  defendant  (in  *  suit  for  enhancement) 
m  benefit  of  the  presumption  created  by  section  4,  Act 
X-of  1859,  there  roast  be  legal  evidence  of  actual  uni- 
formity o|  rent  for  the  whole  of  the  twenty  years  irame 
dutely  preceding  the  commencement  of  the  suit* 

Vol.  L 


This  was  a  suit  for  enhancement  of  rent. 
Both  the  Lower  Courts  dismissed  the  claim. 
The  Lower  Appellate  Court,  in  giving  its 
decision,  uses  the  following  words  :  "  The 
plaintiff  admits  that  the  defendant  has  held 
the  land  at  a  uniform  rate  since  he  (the 
plaintiff)  acquired  the  putnee  in  1254  (1847), 
for  he  is  unable  to  state  that  any  change  has 
been  made  ;  and,  as  it  is  not  denied  that  the 
buildings  which  stand  on  the  land  were  built 
more  than  forty  years  ago,  and  were  occupied 
by  the  defendant's  mother,  I  think  that  it  may 
be  reasonably  held  that  the  defendant  has 
established  a  good  presumption  of  unchanged 
rate  of  rents  for  more  than  twenty  years.  " 
It  was  objected  on  special  appeal  to  the  High 
Court  that  the  Lower  Appellate  Court  was 
wrong  in  presuming,  for  the  purposes  of 
section  4  of  Aft  X.  of  1859,  the  factum  of 
a  uniform  payment  of  twenty  years  from  evi- 
dence q^actual  payment  during  a  less  number 
of  yeafs  only,  coupled  with  the  fact  that  some 
buildings  standing  on  the  land  were  built 
forty  years  ago. 

We  think  this  objection  must  prevail. 
To  bring  the  case  within  section  4  of  A&  X. 
of  1850,  uniformity  of  rent  during  the  twenty 
years  immediately  preceding  the  commence- 
ment of  the  suit  must  be  proved.  Now,  the 
circumstance,  that  pucka  buildings  were 
erected  on  the  land  in  question  by  a  former 
tenant  twenty  years  before  the  beginning* 
of  that  period,  may  be  slight  evidence  that 
the  builder,  at  that  time,  had  considerable 
confidence  as  to  the  constancy  of  his  tenure. 
Bat  it  is  no  evidence  whatever  that  the  rent 
actually  was  uniform  during  the  period  pre- 
scribed by  the  Ad.  Excluding  all  consi- 
deration of  this  fact,  there  seems  to  have 
been  before  the  Court  only  evidence  ofuni- 
form  rent  daring  seventeen  years.  But,  as  said 
above,  before  the  Court  can  give  the  defend* 
ant  the  length  of  the  presumption  created 
by  section  4,  it  must  be  satisfied  by  legal  evi- 
dence that  there  was  actually  uniformity-  of 
rent  for  the  whole  of  the  twenty  years.     * 

The  case  is,  therefore,  remanded  to  the 
Lower  Appellate  Court  for  re-trial  with  refer- 
ence 10  the  remarks  made  abovfe 


The  27th  August  1864. 

Present : 

The  Hon'ble   C.  Steer  and  Sbumbhoonath 
Pundit,  Puisne  Judges. 

Assessment  of  Trees — Exemption  of  Stalls 
and  Huts  used   by  Pilgrims. 

Case  No.  937  of  1864  under  Ad  X.  of  1659. 
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Special  Appeal  from  a  decision  passed  by 
Mr,    F,    A.    E.    Dairy mple,    Additional 

.  Judge  of  Chiltagong,  daled  the  yih 
January  1864.  affirming  a  .decision  of  the 
J)eputy     Collector    of   Sylhct,    dated     the 

•  28th  October  1862. 

Kewaja  Chyemun  Kajah  (Defendant), 

Appellant, 

versus 

Jan  Ally  Chowdry  (Plaintiff),  /Respondent. 

Baboo  Kissen  Succa  Mookerjce  for 
Appellant. 

Baboo  Ch  under  Mad  huh  Ghose  and  ft  tout- 
vie  Murhumut  H ossein  for  Respondent. 

A  landlord  is  entitled  to  assessment  in  respect  of  trees 
as  being1  the  produce  of  the  soil,  but  not  in  respect  of 
profits  realized  from  the  use  of  stalls  or  huts  erected 
by  the  tenant  for  the  accommodation  and  convenience  of 
pilgrims  frequenting  a  fair  annually  held  on  the  land  in 
honour  of  an  idol  which  the  defendant  has  there. 

The  plaintiff  is  the  ijaradar  under  Go- 
vernment. He  sued  the  defendant  (special 
appellant)  for  a  kubooleut  at  a  jumma  of 
Rs.  480,  being  the  assessment  upon  one 
drone  of  land  at  the  rate  of  Rs.  30  per 
kani,  alleging  that  the  defendant  has  planted 
fruit  trees  upon  the  land  ;  that  the  defendant 
has  an  idol  there,  and  that,  in  honour  of  it,  a 
maila  is  annually  held  for  a  few  days,  during 
which  time  numerous  people  resort  to  this 
garden  ;  that  on  such  occasions  people  come 
to  sell  different  things  ;  and  that,  for  small 
stalls  held  by  these  tradesmen,  and  from 
the  pilgrims  for  the  use  of  thatched  houses 
raised  on  the  lands,  a  large  rent  is  realized  by 
the  defendant.  The  defendant  pleads  that 
the  maila  has  been  held  from  a  period  prior 
to  the  settlement  made  by  Government  with 
the  plaintiff  ;  that  the  fruit  trees  were  planted 
by  somebody  else  long  before  ;  that  the  Go- 
vernment did  not  assess  these  lands  when  the 
lease  was  given  to  the  plaintiff  ;  and  that  un- 
dents terms  the  plaintiff  is  debarred  demand- 
ing any  rent  for  them.  The  first  Court  held 
that  the  fruit  trees  were  planted  by  the  defend- 
ant ;  that  the  flower  trees  and  the  mango  trees 
yield  nothing  worth  any  substantial  value  ; 
that  the  plaintiff  is  not  entitled  to  demand  any 
rents  forstalls;  that  the  defendant  does  not  take 
anything  from  the  pilgrims  for  the  use  of  the 
huts  ;  and  that  the  jack  trees  alone  produce 
every  year  something  worth  selling.  It  then, 
by  some  calculation  of  the  yearly  value  of  the 
crops  of  jack  fruits,  fixed  10  rupees  as  the  an- 
nual rent.  Against  this  decision  both  parlies 
appealed.     The  appeal  of  the  defendant  was 


disallowed,  and  on  the  appeal  of  the  plaintiffs 
the  Court  recorded  the  following  judgment : — 
"  The  issues  are,  first,  whether  the  latid  is 
liable  to  assessment  or  not ;  and,  second,  if 
so,  at  what  rate  ?  As. it  appear*  on  evidence 
that  rent  is  paid  both  for  sites  of  shops  and 
the  usufruct  of  the  fiuit  and  other  trees,  the 
first  issue  must  be  decided  in  the  affirmative. 
There  is  no  evidence  as  to  the  number  of 
stalls  or  sites  of  shops  though  it  is  in  evidence 
that  one  haut  of  land  brought  from  four  10 
six  annas  for  that  purpose  during  the  fair. 
The  plaintiff's  vakeel,  however,  does  not  press 
the  claim  for  rent  foi  siies,  and,  therefore,  the 
second  issue  must  be  decided  at  a  gross 
jumma  of  Rs.  60  per  annum.  " 

Now,  it  does  not  appear  by  what  calculation 
the  Court  has  come  to  adopt  the  sum  of  Rs. 
60  as  the  yearly  rent.  Perhaps,  to  a  certain 
extent,  the  sum  fixed  includes  some  rent  for 
the  pr<  fits  realized  by  the  defendant  at  the 
yearly  fair.  It  is  clear  that,  beyond  being 
entitled  to  a  ground  rent  of  the  gardens  plant- 
ed by  the  delendant  with  reference  to  the 
money-value  of  the  agricultural  produce  of 
the  trees,  the  plaintiff  has  no  right  to  ask  the 
Court,  in  fixing  the  proper  assessment,  to  take 
into  account  any  profits  which  the  defendant 
realizes  from  the  stalls  or  the  huts  used  by 
the  pilgrims.  These  are  a  source  of  gain  to 
the  tenant  by  outlay  spent  in  the  erection  of 
the  huts  and  stalls,  and  it  may  be  presumed 
that  the  gains  are  only  a  fair  return  for  the 
expense  incurred  by  the  tenant  for  providing 
accommodation  and  convenience  for  the  use 
of  the  people  frequenting  the  fair. 

The  trees  may  be  assessed,  as  they  are  the 
produce  of  the  soil.  We  cannot  admit  that 
Rs.  60  is  the  fair  assessment  upon  this  pro- 
duce without  seeing  the  grounds  on  which 
the  Judge  bases  his  calculations,  but  he  has 
given  no  reasons  for  holding  that  the  assess- 
ment ought  to  be  Rs.  60. 

As  to  the  objecion,  whether  the  plaintiff,  by 
the  terms  of  his  lease,  is  debarred  from  de- 
manding any  rent  at  all  for  the  lands  in  dis- 
pute, it  is  a  question  which  we  cannot  decide 
wiihout  seeing  the  lease,  which  is  not  on  the 
record. 

We  remand  the  case  to  the  Lower  Appellate 
Court  in  order  to  assess  the  lands  according 
to  the  money-value  of  the  produce  of  the  fruit 
Tees  planted  upon  them,  without  any  regard 
to  any  other  income  derived  by  the  defend* 
ant  from  the  casual  use  of  these  lands,  and 
to  give  substantial  reasons  in  detail  for  award- 
ing more  than  Rs.  10,  which  has  been  fixed 
by  the  Lower  Court  as  the  fair  assessment. 
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1  ne  Court  may  also,  on  an  attested  copy  of 
the  lease  of  the  plaintiff  being  produce  1  be- 
fore it.  take  into  consideration  the  ether  ob- 
jection of  the  defendant. 


The  28:h  Aiuust  1864. 

Present  : 

The  Hon'nle  C.  Steer  and  Shumbhoonath 
Pandit,  Puisne  Judges. 

Hindoo  Law— Sales  by  Widow3  without  neces- 
sity—Kism  its  sold  by  Government— Rights  of 
Reversioners. 

Case  No.  927  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Madhub  L'h under*  <  howdry,  Prin- 
cipal Sudder  A  man  of  Dacca,  doled  the 
23rd  Janiai'v  1864,  modifying  a  deci- 
sion passed  by  Moid  vie  Saadut  h f  ossein , 
Aloonsiff  of  \araitigungey  dated  the  2<jth 
November  1862. 

Tarinee  Chum  Bmerjee  (Defendant), 

Appellant, 

versus 

Nund  Coomar Bmerjee  (Plaintiff)  and  others 
(Defendants),  respondents. 

Baboo  Omesh  Ch under  Banerjee  for 
Appellant. 

Mr.  G.  Gregory  for  Respondents. 

A  conveyance  by  a  Hindoo  widow,  without  proof  of 
necessity  to  justify  an  alienation  of  ancestral  property, 
can  only  operate  as  a  conveyance  of-  her  life-interest. 

The  purchase  of  a  kismut  soU  for  Government  re- 
venue does  not  destroy  the  pre-existing  rights  of  the 
holders  of  the  tenure.  Reversioners  are  as  much  enti- 
tled to  have  a  sale  of  their  share  in  such  a  kismut  set 
aside  as  a  sale  of  any  other  property  by  the  widow 
without  necessity. 

This  is  a  suit  by  reversjoners  on  the 
ground  of  waste,  and  they  sue  to  dispossess 
the  Banerjee  defendant  out  of  shares  of  a 
talook  and  a  kismut  alleged  by  them  to  have 
been  illegally  conveyed  to  htm  by  the  two 
Hindoo  widow  defendants. 

Both  the  Courts  have  found  that  there 
was  no  legal  necessity  for  the  sales.  With 
respect  to  the  talook,  the  Lower  Appellate 
Court  sets  the  sale  aside,  as  far  as  it  affects 
the  rights  and  interests  of  the  reversioners, 
and  they  are  declared  to  be  entitled  to  the 
share  in  this  property  on  the  demise  of  the 
widows. 

With  respect  to  the  kismut,  the  Principal 
Sudder  Ameen  dismisses  the  claim  to  it, 
holding  that,  as  the  kismut  was  sold  by  the 
Government,  and  bought  by  the  Bmerjee 
defendant  out  of  his  ovn  money,  the  kismut 
must  be  considered  to.be  the  Tight  and  title 


of  the  defendant  from  the  moment  of  the 
s^le,  and  whatever  rights  the  widows  might 
have  previously  had,  they  were  extinguished 
by  the  sale.  On  these  grounds,  he  dismisses 
the  plaintiffs  claim  to  any  reversionary  share 
to  this  kismut. 

There  are  two  appeals  against  this  decision. 
The  Banerjee  defendant  appeals,  and  urges 
that  he  made  due  enquiry,  ascertained  the 
fact  that  the  widows  were  in  want  of  money 
to  mset  pressing  necessities  ;  that  the  pur- 
chase was  entirely  bond  fide  and  for  valuable 
consideration,  and  was  valid  as  an  out-and- 
out  alienation  under  the  Hindoo  law. 

The  plaintiff  appeals  against  that  part  of 
the  order  of  the  Principal  Sudder  Ameen 
which  disallows  his  reversionary  claim  to  a 
share  in  the  kismut. 

In  respect  to  the  appeal  of  the  Banerjee 
defendant,  the  Courts  below  have  found  as  a 
fact  that  the  defendant  gave  no  evidence  of 
indebtedness  or  any  other  ground  of  neces- 
sity on  the  part  of  the  widows,  such  as  would 
justify  an  alienation  on  their  part  of  ances- 
tral property.  If  this  fact  has  been  rightly 
found,  and  we  have  no  reason  to  doubt  that 
it  has,  the  conveyance  to  the  defendant  can 
only  operate  as  a  purchase  of  the  life-interest 
of  the  widows,  and  to  this  extent  the  defend- 
ant has  succeeded.  Tnere  is  no  ground,; 
therefore,  for  his  special  appeal,  and  we  dis- 
miss it  with  costs. 

In  regard  to  the  appeal  of  the  plaintiff, 
we  think  the  Principal  Sudder  Ameen  has 
misapprehended  the  nature  of  the  sale  made 
by  Government  of  the  kismut.  We  take  it 
that  the  sale  was  merely  a  sale  of  the  Go- 
vernment right  to  the  rent  or  revenue  of  the 
kismut.  Tne  defendant  may  have  purchased 
this  right,  but  his  purchase  does  not  destroy 
the  pre-existing  rights  of  the  holders  of  the 
tenure.  If,  therefore,  the  widows  were  part- 
holders  of  the  kismut  before  the  sale,  they 
are  part-holders  now,  and  the  plaintiffs*  b^ing 
their  reversioners,  are  as  much  entitled  to 
have  the  sale  of  their  shares  set  aside  in 
the  kismut  as  in  any  other  property.  It  having 
been  found  that  there  was  no  necessity  for  the 
sale  by  the  widows,  and  that  the  plaintiffs  are 
the  reversioners;  we  make  the  same  order  in 
their  favour  in  regard  to  this  property  as  the 
Lower  Appellate  Court  nude  in  respect  to 
the  talook— viz.,  that  the  sale  by  the  widows 
of  their  share  of  the  kismut  is  a  sale  of  their 
life-interest  only,  and  that  the  plaintiffs  are 
entitled,  on  their  demise,  to  their  shares  in 
the  kismut.  Tftls  special.appeal  being  then  . 
in  favour  of  the    plaintiffs,  the  costs   of   it 
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must  be  thrown  upon  the  Banerjee  defend- 
ant. We  give  no  opinion  as  to  whether, 
under  the  circumstances  by  which  the  Ba- 
nerjee  defendant  became  the  purchaser  of 
the  Government  rights  in  the  kismut,  the 
purchase  was  solely  on  his  behalf  or  nor. 
This  is  a  question  which  is  not  raised  in 
the  pleadings,  and  does  not  properly  arise  in 
this  case. 


The  29th  August  1864. 

Present  : 

The  Hon'ble  Shumbhoonath  Pundit  and  G. 
Campbell,  Puisne  Judges. 

Jurisdiction— Mokureree  Tenures,  Suits  by 
Purchasers  of,  regarding  Title. 

Cis«e  No.  978  of  1864. 

Special  Appeal  from  a  decision  pa  sed  by 
B  tboo  /toyiat  Deb  Hoy  Bahadoor,  Second 
Principal  Sudder  Ameen  of  the  24- Per - 
gunnahs,  dated  the  2J th  January  1864. 
affirming  a  decision  of  Aloonshee  Khy- 
rut  Ali  Hossem,  Additional  Sadder  Ameen 
of  that  District,  dated  the  8th  July 
1S63. 

Nobbo  Doorga  D-bee  (Defendant), 
Appellant, 

versus 

Kistareemee  Dossee  and  others  (Plaintiff  and 
Defendants),  Hespondenls. 

Baboo  Nobbo  Kishen  Mookerjee  for 
Appellant. 

Baboo  Sreenauth  Dvss  for  Respondents. 

Suit  by  the  purchaser  of  a  mokureree  tenure  against 
the  ryots  and  the  zemindar  for  illegal  dispossession,  and 
also  for  establishing  permanent  tide  to  the  property. 
Hrld,  in  special  appeal,  that  the  Civil  Courts  have 
jurisdiction  in  such  cases. 

The  special  appellant  sued  in  this  case  in 
the.  Civil  Court  for  possession  with  mesne 
profits  of  certain  lands  purchased  by  him 
from  a  party  who  is  said  to  have  held  the 
same  gn  a  mourosee  tenure.  He  alleges 
that,#on  his  distraining  the  property  of  the 
tenants  holding  the  said  lands,  they  denied 
his  right  to  demand  rent  from  them  ;  that 
the  distraint  was  not  allowed  by  the  Collector, 
and  his  action  to  obtain  a  reversal  of  the 
Collector's  order  was  also  decided  against 
him ;  that  since  these  decisions  he  has 
virtually  been  dispossessed  by  these  ryots, 
and  states  that  his  landlord  is  also  colluding 
with  these  ryots.  This  action  is  brought 
against  the  r)ots  as  well  as  the  zemindar, 
and  virtually  is  a  suit  to  obtain  a  decision  re- 
garding his  mokureree  title. «,  The  ryots  did 
not  appear  in  the  cftse,  and  the  zemindar,  in 


his  answer,  stated  (as  he  had  stated  before 
in  these  summary  suits  in  which  be.  had 
intervened)  that  the  vendor  of  the  plaintiff 
hell  under  a  temporary  lease  for  certain 
years;  that,  on  the  expiration  of  the  term, 
the  said  vendor  of  the  plaintiff  abandoned 
the  la  ids;  and  so  the  defendant  has  been 
since  collecting  rents  direct  from  the  ryots. 

Botn  the  Lower  Courts  found  the  tenure 
of  the  plaintiff's,  vendor  to  be  a  mokureree, 
and  gave  the  plaintiff  a  decree  for  possession 
with  mesne- profits  against  the  ryots.  The 
objection  taken  by  the  landlord  on  special 
appeal  is,  that,  under  section  23  of  Act  X.  of 
1859,  the  suit  could  not  lie  in  the,  Civil 
Court. 

As  it  appears  that  plaintiff  does  not  merely 
seek  to  recover  possession,  of  which  he 
had  been  illegally  deprived  (and  in  fact 
there  was  but  a  constructive  dispossession), 
but  sues  to  establish  a  permanent  title  to  the 
property,  we  think,  upon  the  whole,  that  the 
Civil  Courts  had  jurisdiction  in  the  matter. 

We  accordingly  reject  the  special  appeal 
with  costs. 


The  29th  August  1864. 

Present: 

The  Hon'<  le  Shumbhoonath  Pundit  and  G. 
Campbell,  Puisne  Judges. 

Hindoo  Law— Endowment  of  Idols  by 

Widows. 

Case  No.  1026  of  1864. 

Special  Appeal  from  a  decision  passed  by 
th*  Acting  Judge  of  Midnapore,  dated 
the  22nd  February  1804,  modifying  a 
decision  of  the  Moonsiff  of  that  District, 
dated  the  joth  November  i86j. 

Kartick  Ch under  Chuckerbutty  (Dv&ndant), 

Appellant, 

Versus 

Gour  Mohun  Roy  (Plaintiff),  Respondent. 

Baboos  Obhoy  Churn  Boss  and  Bama  Churn 
Banerjee  for  Appellant. 

Baboo  Mokendrohll  Shome  for  Respondent. 

A  Hindoo  widow  cannot  endow  an  idol  with  her  hus- 
band's property*  or  a  portion  thereof,  to  the  detriment 
of  the  reversioners. 

Is  this  case  the  question  is,  whether  a 
widow  can  endow  an.  idol  with  her  hus- 
band's property,  of  a  portion  thereof,  to  the 
detriment  of  the  reversioners.  Appellant, 
claiming  to  hold  the  property  as  custodian 
of  the  idol,  contends  that  such  a  dedication 
is  for  the.  benefit  of  the  deceased  husband's 


*M 


W64.] 


Civil 


THF.   WEEKLY    REPORTER. 


Rulings. 


49 


soul,  and  therefore  valid  under  Hindoo  law. 
But  we  think  that,  even  under  the  Hind*  o 
Ten-books  (which,  being  written  by  Brah- 
mins, take  the  views  most  favourable  to  Brah- 
mins and  priests),  he  has  failed  to  show  any 
sufficient  authority  for  his  contention.  He 
refers  as  to  Shamachurn's  book,  page  61, 
where  we  find  a  quotation  to  this  effect : 
'*  Fpr  the  purpose  ot  raising  her  husband  to  a 
region  of  bliss,  a  wife  may  giveaway  property 
left  by  him.  "  But  in  another  passage,  quoted 
in  the  main  text  of  the  same  page,  we  rind  : 
"  Great  benefit  is  done  to  a  departed  soul  by 
paying  his  delfts,  by  bestowing  his  daughter  in 
marriage, and  supporting  his  family;  indeed, 
if  these  duties  be  neglected,  he  is  dojmed  to 
hell."  Nothing  is  said  of  such  a  duty  as 
endowing  an  idol;  from  this  we  rather 
gather  that  the  fulfilment  of  the  moral  and 
religious,  duties  of  the  deceased  are  those  by 
which  he  is  to  be  raised  to  bliss,  not  a  dedica- 
tion by  the  widow  of  the  nature  of  that  under 
which  the  special  appellant  claims,  whicn, 
under  any  circumstances,  could  only  be  sup- 
posed to  conduce  to  the  spiritual  benefit  of 
the  widow  herself  (who  made  the  gitt  without 
her  husband's  consent),  and  is  accompanied 
by  a  temporal  benefit  to  the  special  appellant 
to  which  he  is  not  entitled.  We  dismiss  the 
appeal  with  costs. 


The  29th  August  1864. 

Present : 

The  Hon'ble  Shumbhoonath  Pundit  and 
G.  Campbell,  Puisne  Judges* 

Eviction  of  Lessees. 

Case  No.  1029  of  1864. 

Special  Appeal  from  a  decision  passed  by 
F.  J.  Cockburn,  Officiating  Additional 
Judge  of  Backer gunge,  dated  the  totk  Feb- 
ruary i8b$,  affirming  a  decision  passed  by 
the  Judder  Ameen  of  that  District,  dated 
the  8th  June  1003. 

Ram  Manikchand  Sircar  (Plaintiff ),  Appellant, 

versus 

Meer  Mahomed  Gunnial  Hossein  and  others 
(DeiendantsJ,  Respondents. 

Baboos  Sreenath  Banerjee  and    Tarucknath 
Sein  for  Appellant 

Baboos  Kishendyal    Roy   and    Shibchunder 
Mozoomdar  for  Respondents. 

a  ft  is  optional  with  the  lessee,  on  being  dispossessed  by 
as  feasor  before  the  expiry  of  his  tease,  eicher  to  sue  for 


specific  performance  of  contract  for  the  remaining  period 
ot  his  lease,  or  for  damiges  arising  out  of  the  breach  of 
contract. 

Thk  plaintiff,  special  appellant  and  ijara- 
dar  tor  a  term,  being  dispossessed  by  his 
lessor  before  the  expiry  of  the  period  of  his 
lease,  sues  the  lessor  for  damages  suffered 
by  the  plaintiff  by  the  loss  of  his  profits  for 
the  remaning  ptriod  of  the  lease.  The 
Lower  Court  dismissed  his  case,  on  the 
ground  that  he  should  have  sued  for  posses- 
sion, and  hag  nd  right  to  sue  for  the  prorlts 
lost  to  him  by  the  breach  of  contract  on  the 
pait  of  the  landlord. 

As,  in  a  case  like  this,  the  plaintiff  had  a 
right  to  elect  his  remedy,  he  could,  if  he 
liked,  ask  for  the  specific  performance  of  the 
c  mtraci  for  the  remaining  period,  or,  if  he 
chooses,  as  he  has  done  in  this  case,  he  can 
sue  for  damages  arising  out  of  the  breach  of 
contract.  We  decree  the  special  appeal,  and 
remand  the  case  to  the  fhst  Court  to  try  it  on 
the  merits. 


The  30th  August  1864. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges. 

Evidence— Pottahs  and  Ja**ma  Wasil  Bakee 
Papers— Suits  for  Kubooleuts— Tender  of 
Pottah. 

Case  Nj.  367  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  F.  L.  beaufort.  Judge  of  the  244 
Pergunnahs,  .  dated  the  28th  December 
/86j,  affirming  a  decision  of  Syed  Zoy- 
nooddeen  Hossein  Khan.  Deputy  l  ol lector 
of  that  District,  dated  the  19th  September 
iS6j. 

Govind  Chunier  Addy  (Pla'miff),  Appellant, 

versus 

Mussamut  Auloo  Beebee  (Defendant), 
Respondent.  * 

Baboos  Dwarkanath  Mitter,  Catly  Mohurt 
Doss,  and  thunder  Madhub  Ghose  for 
Appellant. 

Baboos  Prosonno  Coomar  Bose  and   Anund 
Ch under  Ghosal  for  Respondent. 

Neither  an  alleged  pot- ah  nor  jumtna-wasil-bakee 
papers  (when  objected  to  by  the  other  side)  are  receiv- 
able in  evidence  until  some  proof  beyond  mere  conjecture 
is  given  of  their  genuineness  and  authenticity,  and  the 
hearsay  evidence  of  three  witnesses  does  not  supply  tho 
defect. 

Section  9,  A£i  X.  of  1*59,  does  not  require  that  a  pot- 
tah  should  be  tendered  before  a  suit  lor  a  kubooleutcan 
lie,  but  merely  that  the  conditioo  on  which' it  is  to  be  de- 
creed is  that  a  pottah  shall  be  given  in-  exchange. 
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This  was  a  suit  brought  to  compel  the 
defendant  in  possession  of  land  to  give  a 
kubooleut. 

The  defendant  sent  up  a  mokureree  lease 
made  in  1847. 

Both  the  Coii'U  below  dismissed  the  plaint- 
iff's claim,  on  trie  ground  tnat  the  mokureree 
lease  wa3  established. 

The  only  evidence  put  in  by  the  defendant 
was,  istly,  a  document  purporting  to  oe  the 
pottah  relied  upon  by  the  defendant,  but  no 
attempt  was  made  to  prove  its  execution  or 
its  genuineness,  and  it  was  discovered  to  be 
written  on  a  stamp  which  bore  date  one 
month  later  than  the  date  of  the  document 
itself.  Both  Courts  b^l  jw  accounted  for  this 
circumstance  by  suggesting  that  the  pottah 
was  written  out  from  a  dratt  which  had  been 
made  and  dated  antecedently,  and  that  the 
transcriber  erroneously  copied  the  date  of  me 
draft,  as  well  as  the  rest  of  its  contents ;  but 
no  facts  on  evidence  of  any  kind  were  put 
forward  to'support  this  hypothesis. 

2ndly. — Three  witnes>es  who  said  they 
had  heard  that  such  a  pottah  had  been  grant- 
ed to  the  defendant. 

grdly. — Certain  jumma-wasil-bakee  papers, 
which  had  been  tiled  by  me  plaintiff's  vendor 
in  a  s-iut  brought  by  him,  after  parting  with 
his  interest  to  the  plaintiff,  against  a  trurd 
party  in  respect  of  lands  different  horn  tuo-e 
in  respect  of  which  the  kubjjleut  in  qujs 
tion  is  sought. 

These  jumma-wasil-bakee  papers  were  not 
attempted  to  be  proved.  Tney  did  not  contain 
a  word  about  tenure,  and  at  most  the  entries 
in  them  showed  that  a  uniform  payment  ot 
rent  had  been  paid  lor  thirteen  }e.us  by  the 
defendant  to  the  plain. ill's  predecessor. 

On  special  appeal  u  the  Hign  Court,  it 
was  contended  that  this  state  of  facts  dis- 
closed no  evidence  upon  which  the  judgment 
bel  «w  could  be  legally  supported,  and  we 
think  this  contention  is  right. 

JS^itfcer  the  alleged  pottah  nor  the  jumma- 
wasil-bakee  papers  are  receivable  in  evidence 
(they  being  objected  to  by  the  othtr  side) 
until  some  proof  beyond  mere  conjecture  is 
given  of  their  genuineness  and  authenticity,  and 
the  hearsay  evidence  of  the  three  witnesses 
does  not  supply  the  defect. 

The  special  respondent  urged,  as  an  objec- 
tion to  the  jurisdiction,  that  the  plaintiff's  suit 
would  not  lie,  because  he  had  not  tendered  a 
pottah  before  he  claimed  the  kubooleut.  It 
did  not  appear  that  this  fact  was  established. 
On  the  contrary,  the  special  respondent,  in 
his  answer,  had  objected  to  the  sufficiency  of 
the  plaint    for    not  distinctly    averring  the 


tender  of  the  pottah,  but  he  did  not  venfure 
to  deny  that  the  tender  had  in  fact  been  made, 
while  the  plaintiff  adduced  positive  evidence 
that  it  was  so.  Bt  this  as  it  may,  the  High 
Court  has  already  decided  that  section  9.  Act 
X.  or  1059,  does  not  require  that  the  po.tah 
should  be  tendered  berore  suit,  but  merely 
that  the  condition  on  wtiicti  it  is  to  be  d«-c  eed 
is  that  a  pottah  shall  be  given  in  exchange. 

Tne  case  is  remanded  to  the  Lower  Appel- 
late Court  for  re-trial  witn  regard  to  the  rates 
which  bee  line  due  under  this  judgment. 


The  30th  August  1864. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  an  t  the  Ho  I'ole  E.  Jackson,  Of- 
ficiating  Puisne  Judge, 

Co-defendants — Right  of  Appeal  by  one  against 

another. 

Case  No.  90  of  1864. 

Regular  Appeal  from  a  decisio  n  passed  by 
\yed  WiihcdoodJeen  Khan  Bahadoor,  Prin~ 
cipal  Sudder  Ameen  of  Bhaugulpore,  dated 
the  24th  November  i86j, 

Lallan  Bnolanath  (Defendant),  Appellant, 

versus 

Beetehoo  Koinwar  (Defendant), 
a  espandent. 

Baboo  De bender  Narain  Bose  for 
Appellant. 

None  for  Respondent. 

Suit  by  the  zemindar  for  mesne-profits  of  a  ghaut  re- 
sume.! and  assessed  by  the  G  >verninent,  and  arierward* 
released  t>  the  plaintiff.  In  dismissing  the  suit,  :he 
L-jwer  Court  declared  that  defendant  A  (the  apiellancj 
had  n  )  title,  and  that  defendant  B  (tne  respondent) 
was  the  person  entitled  to  a  refund  of  the  mesne-profita 
taken  by  the  Government  whilst  the  lands  were  in  its 
possession.  HrjLD,  in  appeal,  that  this  opinion  of  the 
Lower  Court  was  n  >t  a  binding  declaration  of  risrht  as 
between  the  appellxnt  and  respondent,  who  were  co- 
defendants,  and  that  therefore  x\\<t  appellant  hal  no 
right  of  appeal  against  suoii  expression  of  opinion.  . 

This  was  a  suit  for  the  mesne-profits  of 
Ghaut  Belgharry,  in  Khurruckpore,  broughc 
by  Rajah  S^etanuud  Singh  against  Beechoo 
Koonwar  and  Lallah  Bholanatti.  Bholanath's 
title  was  as  a  purchaser  of  trie  ghaut  at  a 
sile  tor  arrears  ot  revenue  alter  tne  ghaut 
had  neen  resumed  and  assessed  by  the  Go- 
vernment. The  resumption-proceediugs 
were  set  aside,  and  the  ghatwallee  lands  cf 
Ktiurruckpore  released  as  being  part  ot  trie 
settled  lands  of  the  zemin Jary  ot  Khurruck- 
pore by  the  decision  of  the  Privy  Council. 

In  dismissing  the  suit  the  Principal  Sud- 
der  Ameen  pointed  out  that  Bnolanath  had 
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no  title,  and  iTiat  the  original  ghatwal  or  his 
representative  was  the  person  entitled  to  a 
refund  of  ihe  mesne- profus  taken  by  the  Go- 
vernment while  the  lands  were  in  their  pos- 
session Whether  the  opinion  of  the  Prin- 
cipal Sudder  Ameen  as  to  Bholanath's  title 
was  right  or  wrong,  the  expression  of  his 
opinion  on  the  point  that  Bholanaih  had  no 
tide  was  not  a  binding  declaration  of  right 
as  between  Bholanath  and  his  co-defendant, 
the  ghatwal ;  and  therefore  Bholanath  had  no 
right  of  appeal  as  against  such  expression  of 
opinion. 

The  appeal  is  dismissed  without  costs,  no 
one  appearing  for  the  respondent. 


The  30th  August  1864. 

Present: 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  F.  B.  Kemp  and 
E.  Jackson,  Puisne  Judges. 

Order  of  Remand  when  an  Interlocutory  Order, 
and  not  a  Decree — Appeal. 

Case  No.  980  of  1863. 

Special  Appeal  from  a  decision  flasscd  by  Mr. 
E.  S.  Pearson,  Judge  of  Tit  hoot,  dated  the 
22nd  December  1862,  reversing  a  decision  of 
the  Principal  Sudder  Ameen  of  that  Dis- 
trict, dated  the  i$th  September  1862. 

Mussamut  Wuzeerun  Beebee  and  others 
(Defendants),  Appellants, 

versus 

Sheikh  Warris  Alii  and  others  (Plaintiffs), 

Respondents. 

Mr.  John  Baptist  for  Appellants. 

Baboo  Dwarkanath  Milter  for  Respondents. 

The  order  of  a  Judge  overruling  the  defence  of  limi- 
tation, and  remanding  the  suit  for  trial  on  the  merits,  if 
not  immediately  appealed  against  as  a  decree,  may,*  as 
an  interlocutory  order,  he  objected  to  when  the  ultimate 
decision  is  appealed  against. 

The  Officiating  Chief  Justice  and  Mr. 
J  Justice  Jackson. — Tfus  was  a  suit  to  recover 
the  sale  possession  of  certain  land  against 
the  defendant,  who  claimed  to  be  entitled  to  a 
moiety  thereof.  The  defendant  got  a  decree 
in  the  first  Court  on  the  plea  of  limitation. 
On  the  5th  of  August  1802,  the  Judge  of 
Tirhoot  reversed  the  decision  of  the  rst 
Court  on  the  point  of  limitation,  and  re- 
manded the  suit  for  trial  on  the  merits.  The 
first  Court,  having  heard  the  case,  dismiss- 
ed the  suit.  On  appeal,  the  Judge  revers- 
ed this  second  decision,  and  gave  the  plaint- 
iff a  decree. 


On  special  appeal  to  this  Court  filed  on  the 
16th  April  1863,  the  defendant  (appellant) 
objected  to  the  decision  of  the  5th  of  August. 

The  respondent's  vakeel,  reiving  on  the 
case  of  Mussamut  Beekun  Kooer  v.  Maha- 
raja Bahadoor  (1  Marshall's  Repoits,  page 
66),  objected  that  the  appellant,  not  having  ap- 
pealed within  time  against  the  order  setting 
aside  the  judgment  of  the  first  Court  on  the 
plea  of  limitation,  could  not  now  appeal 
against  thai  decision. 

We  are  of  opinion,  however,  that  the  lan- 
guage of  section  372  is  large  enough  to 
allow  an  appellant  to  object,  on  the  hearing 
of  a  special  appeal,  to  any  interlocutory  order 
which  is  contrary  to  law,  or  which  produces 
any  defect  in  the  decision  of  the  case  upon 
the  merits. 

We  think  that  reason  and  good  sense  re- 
quire that  such  a  construction  should  be  put 
on  the  372nd  section  as  will  allow  a  party, 
who  feels  that  he  has  a  good  case  on  the 
merits,  as  well  as  a  good  case  on  the  pica  of 
limitation,  to  bring  up  his  whole  case  by  a 
single  appeal  to  this  Court.  The  order  of 
the  5th  of  August  sets  aside  a  judgment  for 
the  defendant,  and  was  also  an  order  of  re- 
mand. 

We  think  that,  though  the  appellant  might 
have  treated  it  as  a  decision  setting  aside  a 
valid  judgment,  and  appealed  within  ninety 
days,  it  is  also  clear  that  he  was  at  liberty  to 
treat  it  as  an  order,  and,  under  section  363, 
might  object  to  it  when  the  ultimate  decision 
was  appealed  against. 

On  the  point  of  limitation  we  think  that 
the  Judge's  decision  is  most  unsatisfactory. 
In  a  prior  suit  by  the  plaintiff  for  confirma- 
tion of  possession,  it  was  determined  that  the 
defendant  was  in  possession.  It  was  also 
proved  that,  more  than  twelve  years  ago,  pro- 
ceedings were  instituted  by  the  Government 
against  both  the  plaintiff  and  the  defendant 
tor  the  resumption  of  the  land  which  is 
lakheraj.  On  the  ground  that,  in  a  certain 
roobekary  within  twelve  years,  it  is  confessed 
that  the  land  was  relinquished  to  the  plaint- 
iff's ancestor,  not  naming  the  defendant,  the 
Judge  assumes  that  the  defendant  was  not 
then  in  possession,  although,  in  all  prior  pro- 
ceedings for  the  resumption,  the  names  of 
both  parlies  are  mentioned.  This  may  or 
may  not  have  been  a  mistake.  It  is  cer- 
tainly no  evidence  of  the  actual  possession  of 
the  plaintiff.  It  does  not  show  that  he  was 
in  the  sole  receipt  of  the  rents,  that  he  had 
ousted  the  defendant,  or  that  the  defendant 
had   done   anything   to   deprive   himself   of 
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the  possession,  which  it  is  evident  that  he  had 
previously  possessed 

It  appears,  however,  that  there  is  evidence 
of  possession  which  the  Judge  has  not  con- 
sidered, and  we  therefore  remand  the  case  for 
trial  on  the  plea  of  limitation,  with  reference 
to  these  observations. 

On  the  merits  the  Judge  appears  to  have 
cast  the  onus  on  the  defendant  instead  of  the 
plaintiff.     On  that  point  the  case  must  be  re 
considered  by  the  Judge. 

Mr.  Justice  Kemp. — Having  been  called  in 
by  my  learned  colleagues  to  heir  the  first  point 
argued,  I  concur  with  them  in  holding  that 
the  defendant  is  entitled  to  open  out  the  whole 
case,  and  that  the  order,  reman  iing  the  suit  for. 
trial  on  the  merits,  and  overruling  the  plea  in 
bar,  is  not  a  decree,  but  an  interlocutory  order. 


special  appeal  is  decreed,  and  the  order  of 
the  Lower  Appellate  Court  being  reversed* 
the  plaint  of  the  plaintiff  is  dismissed. 'From 
the  nature  of  the  case,  each  party  is  to  bear 
his  costs  of  all  the  Courts. 


The  30th  August  1864. 
Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the.  Hon'ble  Shumbhoonath 
Pundit,  Puisne  Judge. 

Limitation —Minority. 
Case  No.  1017  of  186*4. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Mahomed  A'azim  Khan  Bahadoor, 
Principal  Sudder  Ameen  of  Mymensing, 
dated  the  19th  Februaiy  1864,  reversing 
a  decision  0/  the  Moonsijf  oj  Madargunge, 
dated  the  21U  July  1863. 

Radhamonee  Dossee  (Defendant), 
Appellant^ 

versus 

Gotack   Chunder  Chuckerbutty  and   others 
(Plaintiffs),  Respondents, 

Baboo  Roy  Sreenauth  Sein  for  Appellant. 

Baboo  Hemchunder  Banerjee  for 
Respondents. 

Perscps  who  had  attained  their  majority  before  the 
passing  of  Act  Xt V.  of  1^59  are  not  within  the  provisions 
of  the  1  ith  section. 

It  is  clear  that  both  the  plaintiffs  admit 
that  they  had  become  major  when  A&  XIV. 
of  1859  was  passed.  Section  it  of  this  Ad 
gives  three  years  from  majority  for  institut- 
ing suits  upon  rights  accruing  to  those  who 
may  be  disqualified  by  minority.  By  sec- 
tion 18  of  the  same  Ad,  the  operation 
of  this  law  was  suspended  for  two  years,  and 
it  is  within  these  two  years  alone  that  these 
plaintiffs  could  sue.  As  this  suit  was 
brought  on  the  and  January  J 863,  long  after 
two  years  from  the  passing  \>f  the  Ad,  the 


The  30th  August  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Zur-i-peshgee  Leases — Kutkeenas  —  Section  25, 

Act  X.  of  1859. 

Case  No.  3400  of  1S63  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr,  E  S,  Pearson,  Judge  of  Tirhoot9 
dated  the  ijlh  September  1863,  affirming 
a  decision  of  Sheik  Sakkaooddeen,  Moon- 
si  ff  of  that  District,  exercising  the  powers 
of  a  Deputy  Collector,  dated  the  29th  April 
1863. 

Mahomed  Ali  (Defendant),  Appellant, 

versus 

Batook  Dao  N  a  rain  Singh  (Plaintiff), 
Respondent, 

Mr,  A,  F,  Ling  ham,  Baboo  Romanath  Bose, 
and  Moulvie  Murhumut  If  ossein  for  Ap- 
pellant. 

Mr.  J,  Baptist  and   Baboo  Vnnoda  Persad* 
Banerjee  for  Respondent. 

A  zur-i-peshgee  lease  (which  does  not  provide  for  its 
cancel ment  in  the  event  of  a  breach  of  any  of  its  condi-  < 
tions  but  provides  for  the  cancel  ment  of  all  sub -leases)  .' 
cannot  be  set  aside  because  of  the  act  of  the  zur-t-pesh- 
geedar  granting  a  kutkeena.  The  kutkeena  may  be 
set  aside,  and  the  zur-i-peshgeedarbe  liable  in  damages 
for  any  injury  which  may  have  accrued  to  the  zemindar* 

Section  25,  Act  X.  of  1K51J,  is  not  applicable  to  such  a 
case,  hut  only  to  cases  where  the  period  of  the  lease  hat 
expired.  But  as  a  zur-i-peshgee  lease  has  always  beea 
treated  as  a  mortgage,  a  suit  to  set  it  aside  cannot  be 
brought  in  the  Collector's  Court,  unless  the  terms  of  the 
lease  distinctly  provides  for  such  a  course  of  procedure 
in  the  event  of  a  breach  of  any  of  its  conditions. 

The  question  in  this  case  is  whether  a  zur- 
i-peshgee  lease  can  be  cancelled  for  a  breach 
of  the  terms  of  it;  whether  a  lease  of  this 
kind  is  not  a  mortgage  ;  and.  if  so,  whether 
a  suit  to  set  it  aside  can  be  brought  in  the| 
Collector's  Court. 

The  lease  recites  that  the  zemindar  has 
received  Rs.  2,000;  that  he  lets  the  village  to 
the  defendant,  who,  out  of  the  rent,  is  to  ap-  I 
propriate  Rs.  200  per  annum  to  the  liquUl 
dation  of  the  debt,  and  to  pay  the  balance  of 
the  rent  to  the  zemindar;  that  he  is  not  to[ 
sub -let  in  kutkeena  or  to  any  pranfer,  and 


I64-] 


Civil 


THE    WEEKLY    REPORltR. 


Rulings. 


a 


iat,4f  he  does  so,  such  sublease  shall  be 
void. 

Thea  lease  does  not  provide  that,  in  the 
event  of  a  breach  of  any  of  its  conditions,  it 
shall  be  cancelled  ;  and  with  regard  to  a  kut- 
keena  or  other  sub-lease,  it  provides  a  reme- 
dy— viz.,  that  such  kutkeena  shall  be  set 
aside.  Under  the  terms  of  the  lease,  there- 
fore, we  do  not  think  that  it  can  be  set  aside 
because  of  the  ad  of  the  zur-i-peshgeedar 
creating  a  kutkeena.  The  sub  -lease  made  by 
him  may  be  set  aside  by  a  suit  in  Court,  and 
the  zur-i-pe3hgeedar  may  be  liable  in  damage 
for  any  injary  which  may  have  accrued  to  the 
zemindar  by  his  act.  the  sub-lease  or  kutkeena 
being  no  doubt,  under  ihe  terms  of  the  lease, 
void.  But  beyond  this  we  do  not  think  the 
zemindar  can  go. 

On  the  second  point  we  remark  that  section 
25,  Ad  X.  of  1859,  is  not  applicable  to  the 
present  case,  as  that  has  reference  only  to 
cases  where  the  period  of  the  lease  has  ex- 
pired. But  as  a  zur-i-peshgee  lease  has  al- 
ways been  treated  in  our  Courts  as  a  mortgage, 
we  think  a  suit  to  set  it  aside  cannot  be 
brought  in  the  Collector's  Court  unless  the 
terms  of  the  lease  distinctly  provide  for  such 
a  course  of  procedure  in  the  event  of  a  breach 
of  any  of  Us  conditions.  The  lease  in  this 
case  is  given,  as  in  other  similar  cases,  to  en- 
able the  creditor  to  realize  his  debt  from  the 
collections  made  by  him  ;  and  the  mere  fact 
of  his  having  to  pay  some  part  of  those  collec- 
tions as  rent  to  the  proprietor,  who  is  his  debt- 
or, will  not  alter  the  nature  of  the  transaction 
between  them,  nor  entitle  the  latter  to  set  aside 
inch  an  arrangement  where  the  terms  of  that 
arrangement  do  not  sanction  his  doing  so. 
Under  this  view  of  the  case,  we  reverse  the 
decision  of  the  Lower  Court,  and  decree  this 
appeal  with  costs. 


The  30th  August  1864. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  Shumbhoonath 
Pundit,  Puisne  Judge. 

Jurisdiction  — -  Co-sharers  —  Suit  by  one  for 
moiety  of  Rent  of  Land  in  possession  of 
another. 

Case  No.  10 15  of  1864. 

Special  Appeal  from   a  decision  passed  by 
•  Moulvie  Unwar  A  UKhan,  Principal  S  udder 
Ameen  of  Purneah,  dated  the  30th  Janu- 
ary 1864,  reversing  a  decision  passed  by  Ba- 
VoLI. 


boo  Gokul  Chunder,  Moons  iff  0/  that  Dis- 
trict, dated  the  10th  October  1863. 

Mitlunlal  Sahoo  (Defendant),  Appellant, 

versus 

Sheik  Nadur  (Plaintiff),  Respondent. 

Moulvie  A/tabooddeen  Mahomed  for 
Appellant.. 

Baboo  Calee  Kishen  Sein  for  Respondent. 

Section  23,  Act  X.  of  1859,  is  not  applicable  to  a  suit 
in  which  the  plaintiff  claims  as  entitled  to  a  moiety  of 
the  rent  of  certain  land  in  the  possession  of  his  co-sharer. 

The  plaintiff  sues  as  entitled  to  one  moiety 
of  the  rent  of  certain  land  in  the  possession 
of  his  co-sharer,  and  got  a  decree  in  the  Lower 
Appellate  Coirt. 

Two  points  are  urged  upon  us:  that  the 
suit  should  have  been  brought  in  the  Collect- 
or's Court  under  section  23,  Act  X.  of  1859 ; 
but  that  section  has  no  application.  And, 
secondly,  limitation ;  but  the  suit  was  proper- 
ly brought  within  12  years  from  the  cause  of 
action. 

The  appeal  is  dismissed  with  costs  and 
interest. 


The  30th  August  1864. 
Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Right  of  Measurement  of  Gantees  and  Fractional 

Shares  oi  Estates. 

Case  No.  269  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
A\  L.  Beaufort,  Judge  of  the  24- Per  gun- 
nahs,  dated  the  28th  November  1863,  revers- 
ing a  decision  of  Moulvie  Fukeer  Ahmed, 
Deputy  Collector  of  Busseerhaut,  dated  the 
3 1  st  August  186 3.  # 

Shumboo  Chunder  Sadhoo  Khan  (Defend- 

ant),  Appellant, 

versus 

Kala  Chand  Kurr  and  others  (Plaintiffs), 

/Respondents. 

Mr.  B.  T.  Allan  and  Baboo  Hem  Chunder 
Barter  jet  for  Appellant. 

Baboos  Oopendro  Chunder  Bose  and  Kheiier 
Mohun  Mookerjee  for  Respondents. 

sale  bv*a  ganteeda»of  a  gantee,  with 
:ea  within  certain  boundaries,  can  in  no  \ 
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estop  the  same  party  in  another  character  from  exercis- 
ing all  the  powers  belonging  to  that  character,  and 
(amongst  these)  of  ascertaining  whether  the  area  esti- 
mated in  the  gantee  pottah  is  correct  or  not.  The  own- 
er of  any  fractional  share  of  an  estate  has  full  power 
to  measure  the  same  with  a  view  of  estimating  his  legi- 
timate assets  from  the  property,  and  of  taking  steps  to 
realize  the  same. 

Plaintiff  was  formerly  the  ganteedar  with- 
in the  zemindaree  of  one  Issan  Chunder  Roy. 
The  terms  of  the  lease  were,  that,  for  the  first 
four  years,  he  should  enjoy  his  lease  without 
rent,  but  at  the  end  of  that  time  the  tenure 
should  be  measured,  and  8  annas  per  beegah 
assessed  on  it.  This  was  done,  and  the  area 
of  the  tenure  was  found  to  be  i,ioo  beegahs. 
Subsequently  the  plaintiff  was  dispossessed 
by  Sriram,  the  son  of  the  zemindar  Issan 
Chunder,  the  original  grantor,  who  had  then 
deceased.  He  sued  to  recover  possession,  and 
obtained  a  decree  for  possession  of  932  bee- 
gahs, the  remainder  having  diluviated,  and  for 
mesne-profits. 

Subsequent!)*,  the  zemindar,  being  unable 
to  pay  the  amount  of  mesne-profits  decreed, 
sold  hissix-annashare  of  the  zemindaree  rights 
to  the  plaintiff,  and  the  plaintiff  sold  his  gan- 
tee  jumma  to  the  defendant  in  the  present 
action.  Plaintiff  now,  as  zemindar,  brings  the 
present  suit  to  have  his  right  declared  to  mea- 
sure the  gantee  jumma.  The  defendant,  as 
ganteedar,  denies  his  right  to  measure,  1st, 
inasmuch  as,  having  as  ganteedar  sold  to  him 
932  beegahs  with  certain  area,  he  is  estopped 
from  questioning  that  quantity  as  zemindar ; 
and,  2nd,  inasmuch  as  he  is  only  a  six-anna 
sharer  of  the  property,  he  cannot,  uriless  his 
co-sharer  joins,  measure  the  estate. 

The  Lower  Court  gave  plaintiff  a  decree. 
Defendant  now  appeals  specially,  urging  the 
very  points  which  he  urged  below.  But  we 
do  not  think  that  they  are  objections  of  any 
weight.  The  mere  sale  by  a  ganteedar  of  a 
gantee,  with  an  estimated  area  within  certain 
boftnaaries,  can  in  no  way  estop  the  same  par- 
ty in  another  character  from  exercising  all  the 
power  belongi  ng  to  that  character,and, amongst 
these,  of  ascertaining  whether  the  area  esti- 
mated in  the  gantee  pottah  is  correct  or  not ; 
and  under  this  view  the  first  objection  of  de- 
fendant fails.  As  to  the  second  objection,  it 
is  equally  weighty.  The  owner  of  any  frac- 
tional share  of  an  estate  has  full  power  to 
measure  the  same,  with  a  view  of  estimating 
his  legitimate  assets  from  the  property,  and 
of  taking  steps  to  realize  the  same.  Looking 
at  the'  matter  in  the  light  expressed  above,  we 
reject  this  appeal  with  costs. 


The  30th  August  1864.  • 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges, 

Wasilat— Written  Statement 

Case  No.  514  of  1864. 

Special  Appeal  from  a  decision  passed  by  Air. 
y.  C.  Dodgion,  Judge  of  Afymensing,  da* 
led  the  14th  December  i86j,  modifying  a 
decision  of  the  Principal  Judder  Amcen^ 
dated  the  isl  June  1863. 

Moulvie  Abdool  AH  (Defendant),  Appellant, 

versus 

Khajeh  En  aye  tool  1  ah  Chowdry  (Plaintiff), 

Respondent. 

Baboos  Kalee  Mohun  Doss  and  Dwarkanath 
Alitter  for  Appellant. 

Baboo  Sreenath  Doss  for  Respondent. 

In  a  suit  for  wasilat,  the  defendant  having",  in  fats 
written  statement,  denied  liability,  but  omitted  specifi- 
cally to  dispute  the  amount  of  wasilat,  the  first  Court 
properly  ascertained  the  amount,  and  decreed  accord- 
ingly, the  plaintiff  not  being  in  such  a  case  entitled  to 
the  full  amount  claimed. 

The  plaintiff  sued  for  wasilat  for  a  period 
during  which  the  defendant  was  in  posses- 
sion of  his  estate.  The  defendant  filed  a 
written  statement  denying  his  liability,  but 
did  not  in  this  statement  touch  on  the 
amount  of  wasilat.  The  Court,  however, 
on  proceeding  in  accordance  with  the  law 
to  ascertain  the  point  at  issue  between  the 
parlies,  made  an  issue  regarding  the  amount 
of  wasilat,  and,  the  case  going  against  de- 
fendant on  the  merits,  made  an  enquiry 3 
regarding  the  wasilat,  and  fixed  them  ac- 
cordingly. On  appeal,  the  Judge  held  that,  : 
inasmuch  as  defendant  had  failed  in  his 
written  statement  specifically  to  raise  a  plea 
regarding  the  amount  of  wasilat,  the  first 
Court  was  wrong  in  going  into  the  mat* 
ter  ;  that  therefore  plaintiff  must  get  the  full 
amount  claimed  by  him,  not  even  deduct* 
ing  the  sums  paid  by  defendant  for  Govern* 
ment  revenue.  We  think  that  the  Judge 
ij  entirely  wrong,  and  that  his  technical 
ground  of  decision  is  without  foundation. 
The  parties  are  not,  under  all  circumstances, 
tied  down  to  the  contents  of  written  state* 
ments  filed  to  assist  the  Court,  so  that 
they  cannot  add  to  and  supplement  them. 
The  first  Court  properly  fixed  a  necessary 
issue ;  and  that  issue  having  been  fixed  and 
tried,  there  could  be  no  shadow  of  reason  for 
the  Judge's  annulling  the  proceedings  held 
on  the  trial  of  that  issue.    The  amount  paid 
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as  ropemte  is  Slso  clearly  fit  to  be  deducted. 
We  remand  the  case  for  a  decision  on  the 
merits*  regarding  the  amount  of  net  wasilat. 


The  30th  August  1864. 
Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  pudges. 

Limitation— Farmers  of  Khas  Mehals. 

Case  No.  639  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
jf.  C\  Oodgson,  Judge  of  Afymensing,  dated 
the  24th  December  1863,  affirming  a  deci- 
sion of  the  Moonsiff  of  that  District,  dated 
the  4th  June  1863. 

Ram  Kanaye  Deb  Roy  (Defendant), 
Appellant, 

versus 

G>ur  Kishen  D^b  and  others  (Plaintiffs), 

Respondents. 

Baboos  Anund  Chunder  Ghosal  and  Nil 
Madhub  Sen  for  Appellant. 

Baboo  Prosunno  Coomar  Sen  for 
Respondents. 

A  holding  a;  farmers  of  a  khas  mehal  pending  settle- 
ment is  not  an  adverse  proprietary  holding  to  be  in- 
cluded in  computing  limitation. 

Plaintiff,  former  owner  of  a  lakheraj  (now 
resumed),  but  out  of  possession  since  the  re- 
sumption, sued  his  co-sharer,  now  holding  the 
Settlement,  for  his  share  in  the  resumed  and 
settled  mehal.    Counting  from  the  time  of 
the    present  permanent   settlement,  he   was 
within  time ;  but  defendants  (special  appel- 
lants) urged  that,  as  he  was  also  out  of  posses- 
sion during  a  previous  short  temporary  settle- 
ment with  themselves,  he  is  barred  by  limita- 
tion.    Appellants,  however,  fail  to  make   out 
that,  daring  this  temporary  settlement,  they 
held  as  proprietors  adversely  to  plaintiff.    On 
the  contrary,  on  looking  to  the  terms  of  their 
pottah,  we  find  that  defen  lan's  are  nowhere 
styled  proprietors,  but  that  the  mehal  is  styled 
a  Government  khas  mehal,  and  the  lease  an 
"  ijarah,"  or  farm.     We  then  presume  that 
the  property  hav'rng  been  for  a  time  held  khas 
was,  pending  settlement,  let  in  farm  to  de- 
fendants in  a  way  not  adverse  to  plaintiff. 
Although,  therefore,  plaintiff  seems  not  to 
have  had  possession  of  the  land,  such  as  that 
of  the  mokuddum  in  the  case  quoted  by  the 
Judge,  still,  as  the  defendants  can  show  no 
adverse  proprietary  holding  for  a  period  ex- 


ceeding twelve  years,  plaintiff's  suit  is  not 
barred,  and  we  dismiss  the  special  appeal 
with  costs. 


The  30th  August  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Section  258,  Act  VIII.  of  x8sa-Reversal  of 

Sale  of  Immoveable  Property— Recovery 

of  Purchase-money. 

Case  No.  3314  of  1863. 

Special  Appeal  from  a  decision  passed  by  Mr. 
A.  Davidson,  Principal  Sudder  Ameen  of 
Hooghly,  dated  the  39th  August  1863,  re- 
versing a  decision  of  the  Sudder  Ameen  of 
Hooghly,  dated  the  23rd  April  1862. 

Greesh  Chunder  Pottar  and  others  (Defend- 
ants), Appellants, 

versus 

Lookhooda  Moyee  Dabee  (Plaintiff), 

Respondent. 

Baboo  Khetlemauth  Bose  for  Appellants. 

None  for  Respondent. 

m  Under  section  25S,  Act  VIII.  of  1S59,  when  a  sale  of 
immoveable  property  is  set  aside,  the  purchaser  is  en- 
titled to  recover  back  his  purchase-money.  If  the  Court 
reversing  the  sale  omit  to  make  such  order,  the  pur* 
chaser  can  sue  to  recover  the  money  from  the  person 
who  has  received  it. 

• 

This  was  a  suit  to  recover  the  purchase- 
money  paid  by  plaintiff,  the  auction-purchaser, 
from  the  decree-holder,  who  had  put  the 
rights  and  interests  of  the  judgment-debtor 
in  certain  property  for  sale,  and  had  appro- 
priated the  purchase- money.  The  auction- 
purchaser,  not  being  able  to  get  possession 
of  the  property  she  purchased,  has  brought 
the  present  action  to  recover  the  price  paid 
by  her  from  the  decree-holder. 

The  decisions  of  the  Lower  Courts  do  not 
disclose  the  facts  of  the  case.  Their  atten- 
tion appears  to  have  been  turned  to  the 
pleading  of  the  defendant  that  the  doctrine 
of  caveat  emptor  was  applicable ;  and  life  first 
Court  held  that,  under  the  decisions  of  the  late 
Sudder  Court  of  28th  November  1S5.5  and 
30th  March  1857,  the  plaintiff  could  not  re- 
cover her  money ;  while  the  Lower  Appellate 
Court  considered  that,  under  the  provisions  of 
Aft  VIII.  of  1859  and  the  decision  of  the  late 
Sudder  Court  of  14th  July  i860,  the  plaintiff 
was  entitled  to  a  decree. 

It  appears,  however,  from  a  reference  to 
the  record,  that,  after  plaintiff's  purchase  on 
i6ih  April  i860,  one  Suroodomoyee  Dabee 
set  up  a  claim  to  this  property,  and  the  Prin- 
cipal  Sudder  Arfleeq,  by  \yhom  the_case  was 
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tried  under  sections  268  and  269  of  Aft  VIII. 
of  1859,  found  that  the  properly  did  not  be- 
long  to  the  judgment-debtor,  but  to  the  claim- 
ant%ho  had  purchased  it  some  time  previous 
to  the  sale  at  which  the  plaintiff  had  pur- 
chased it;  and  he  therefore,  on  28th  June 
i860,  declared  the  sale  to  plaintiff  to  be  null 
and  void.     Now,  section  258  of  Aft  VIII.  of 
1859  distinctly  provides  that,  if  a  sale  of  im- 
moveable property  be  set  aside,  the  purchaser 
shaH  be  entitled  to  recover  back  his  purchase- 
money  ;  and  if  he  be  entitled  by  law  to  recover 
it,  there  can  be  no  doubt,  if  the  Court  revers- 
ing the  sale  have  omitted  to  make  such  order, 
that  the  purchaser  can  sue  to  recover  that 
money  from  the  person  who  has  received  it. 
We  think,  therefore,  that  the  Principal  Sudder 
Ameen  is  right  in  the  judgment  he  has  come 
to.  in  this  case,  and  we  dismiss  the  appeal 
with  costs. 

The  31st  August  1864. 

Present ; 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges. 

Mofussil  Naibs,  Power  of,  to  grant 
Pottahs. 

Case  No.  383  of  1864  under  Act  X.  of  1859 
Special  Appeal  from  a  decision  passed  by 
Mr.  R-  Abercrombie,  Judge  of  Dacca, 
dated  the  21st  December  1863,  affirming 
a  decision  of  the  Deputy  Collector  0/ 
that  District,  dated  the  31st  August 
1863. 
Goluckmonce  Dabea  and  others  (Defendants), 

Appellants, 

versus 

Assimoodeen  (Plaintiff),  Respondent. 

Baboos    Dwarkanauih    Sein    and    Chunder 
Madhub  Ghose  for  Appellants. 

Baboo  Prosunno  Coomar  Sein  for 
#  Respondent. 

As  it  does  not  fall  within  the  ordinary  scope  of  the 
duties  of  a  mofuss"l  naib  to  grant  pottahs  for  fixed 
rents,  it  is  requisite  in  such  cases  that  express  authority 
should  be  proved  to  make  the  grants  valid. 

In  this  case  the  defendants  served  the 
plaintiff  with  a  notice,  under  Act  X.  of  1859, 
to  enhance  the  rents  of  the  tenure.  The 
plaintiff  pleads  that  it  was  not  open  to  en- 
hancement, as  it  was  a  kaimee  or  fixed  rent 
tenuie.  The  plaintiff  sued  before  the  Deputy 
Collector  to  have  the  notice  cancelled,  and 
for  a  decree  declaratory  of  his  right  to  hold 
the  tenure  exempt  from  enhancement.  The 
Deputy  Collector  gave  the  plaintiff  a  decree, 


holding  the  pottah,  as  given  bf  the  defend- 
ant's agents,  both  genuine  and  valid.     The 
defendants  appealed  to  the  Judge  on  both 
points,  and   pleaded  that  the  agent  had  no 
power  to  give  pottahs  for  fixed   rents.     The 
Judge,  after  finding  the  pottah  to  be  genuine, 
records  his  judgment  on  this  latter  point  in 
these  terms  :    "  Moreover,  from  the  fact  of 
his  (the  agent  Rooplall)  having  served  the 
notice,  it  is  to  be   presumed    that   he    had 
authority  to  grant  the   pottah,   because  he 
would  not  be  likely  to  serve  the  notices  if 
he   had   not   to   grant   agreements."      This 
point,  however,  should  not  be  decided  on  the 
conjecture  of  what  is  likely,  but  on  the  fact 
of  which  is  proved,  to  be  the  extent  and  char- 
acter of  the  authority,  express  or  implied, 
of  Rooplall.     It  has  been  held  by  this  Court 
that   it   does   not  fall   within    the   ordinary 
scope  of   the  duties  of  a  mofussil  naib  to 
grant  such  pottahs,  and  that  it  is  therefore 
requisite  that  the  express  authority  should  in 
such  cases  be  proved  to  make  his  grants  valid. 
The  same  principle  will   apply    to   the    acts 
of  an  agent,  such  as  Rooplall  appears  to  be. 
The  case  is  therefore  remanded  in  order 
that  the  Judge  may  re-try  it   with   reference 
to  the  above  remarks.     Remand  accordingly. 


The  31st  August  1864. 
Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Suits  for  Enhanced  Rent — Onus  Probandi — 
Assessment  of  Waste  and  Uncultivated  Lands 
—Right  of  Occupancy— Fair  and  Equitable 
Rents. 

Case  No.  1109  of  1 864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  W.  T.  Tucker,  Judge  of  Backer- 
gunge,  dated  the  24th  March  1864 
affirming  a  decision  of  Moulvie  Abdool 
Kurreem,  Deputy  collector  of  that  Districts 
dated  the  23rd  November  18O3. 

Golam  Ali  (Defendant),  Appellant, 

versus 

Bjiboo  Gopal  Loll  Tagore  (Plaintiff), 
Respondent. 

Baboos  Onoocool  Chunder  Mookerjee  and 
Dwarkanath  Mitter  for  Appellant. 

Mr.  R.  T.  Allan  and  Baboo  Kalee  Mohan 
Doss  for  Respondent. 

In  a  suit  to  recover  arrears  of  rent  at  enhanced  rates, 
the  onus  of  proving  both  the  quantity  and  the  rates  is 
upon  ths  plaintiff,  and  not  upon  the  defendant,  am* 
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whexe  the  rates^ue  to  be  fixed  by  a  Court  of  Justice, 
the  plaintiff  is  not  entitled  to  interest  and  damages,  on 
the  ground  that  the  defendant  did  not  pay  the  enhanced 
rates  demanded  by  the  plaintiff. 

Waste  lands  are  not  liable  to  assessment,  nor  are  lands 
not  brought  under  cultivation  liable  to  full  rents  or  any 
rents  at  all. 

The  plaintiff  having  treated  the  defendant  as  a  tenant 
having  a  right  of  occupancy,  and  having  allowed  the  first 
Court  to  proceed  to  the  determination  of  fair  and  equit- 
able rents  without  raising  any  question  regarding  the 
right  of  occupancy,  cannot,  in  special  appeal,  claim  the 
foil  rates  mentioned  in  his  notice,  merely  because  the 
Lower  Appellate  Court  has  expressed  an  opinion  that 
the  defendant  has  no  right  of  occupancy.  Besides,  even 
in  the  case  of  suits  for  assessment  against  ryots  without 
right  of  occupancy,  Courts  can  only  fix  the  rents  ac- 
cording to  the  rules  provided  for  determining  fair  and 
equitable  rents. 

The  plaintiff,  as  zemindar  of  a  moiety 
and  putneedarof  the  other  half  of  an  estate, 
sued  the  defendant  for  arrears  of  rent  at  an 
enhanced  rate  for  1269  B.  S.  for  some  khole- 
churree  lands  within  the  estate  alleged 
to  be  separate  from  the  putnee  and  dur- 
putnee  within  the  estate  grained  to  the  an- 
cestor of  the  latter,  and  which  lands  are  said 
to  have  been  held  at  a  variable  rent. 

It  was  stated  by  the  plaintiff  that  for  these 
lands  (found  on  measuiement  to  contain  the 
quantity  mentioned  in  the  plaint)  a  notice  in 
1S26  was  served  upon  the  defendant  to  pay 
the  jumma  therein  stated.  Besides  this 
rent,  interest  and  damages  are  asked  for  by 
the  plaintiff. 

The  defendant  urges  that  the  lands  in 
dispute  partly  belong  to  his  putnee  and  dur- 
putnee  leases ;  that  the  rest  are  less  in  quan- 
tity than  stated  by  the  plaintiff,  and  incapable 
of  yielding  the  rent  demanded;  and  that 
these  were  made  over  to  the  ancestor  of  the 
defendant  by  a  verbal  agreement  that  they 
should  be  held  rent-free  until  the  whole 
quantity  is  brought  under  cultivation.  An 
Ameeu  was  despatched  by  the  Lower  Court, 
and  he  found  the  quantity  of  the  lands  to  be 
much  less  than  as  described  in  the  plaint.  He 
also  reported  on  the  rates,  and  stated  in 
addition  that  pait  of  the  lands  lying  towards 
the  west  were  high  lands  belonging  to  the 
putnee  and  durputnee  of  the  defendant.  The 
Lower  Court  disallowed  any  deduction  on  the 
score  of  this  objection  (on  the  western  side), 
supposing  that  the  defendant  had  not  urged 
any  such  objection  on  the  record  of  the  case. 
The  defendant  having  failed  to  establish  the 
verbal  contract  relied  upon  by  him,  the  Court 
adopted  the  report  of  the  Ameen  as  to  the 
quantity  and  the  rate,  and,  alter  deducting 
uoculturable  waste  lands,  imposed  on  the 
culturable  waste  lands  a  progressive  rate  of 
rent,  and  awarded  the  full  rate  for  the  culti- 
vated "lands.    To  this  jumma  so  fixed,  the 


Court  added  interest,  and  gave  a  decree  for 
the  total. 

From  this  decision  both  parlies  appealed, 
the  plaintiff  apparently  only  against  the  rates, 
and  the  defendant  upon  the  same  ground, 
complaining  also  that  no  assessment  should 
have  been  awarded  for  culturable  waste  lands 
before  the  actual  cultivation  of  them,  and 
that  the  lands  on  the  waste  should  have  been 
deducted  as  belonging  to  the  defendant.  The 
Appellate  Court  overlooked  the  last  plea  en- 
tirely, and,  on  a  wrong  supposition  that  no 
objection  was  made  by  the  defendant  to  the 
rate  and  quantity  mentioned  in  the  plaint, 
and  without  taking  into  consideration  the 
reasons  of  the  first  Court  for  amending  the 
claim,  gave  a  decree  to  the  plaintiff  for  the 
rents  ot  the  entire  quantity  mentioned  in  the 
plaint  at  the  rate  asked  for  by  him,  adding 
interest,  and  also  25  per  cent,  by  way  of 
damages.  The  Court,  among  other  reasons 
for  passing  the  decree,  stated  that  the  de- 
fendant had  taken  objections  regarding  the 
rates,  but  had  failed  entirely  to  prove  them. 
Against  this  decision  the  defendant  has  ap- 
pealed. 

It  is  clear  that  the  Lower  Appellate  Court 
misunderstood  the  answer  of  the  defendant. 
The  defendant  clearly  objects  to  the  quantity 
as  well  as  to  the  rate  mentioned  in  the  plaint, 
and  it  was  upon  this  ground  that  specific 
issues  were  recorded  regarding  both  these 
points  by  the  Court  of  first  instance.  Besides, 
it  is  clear  that  the  plaintiff  cannot  recover 
without  proving  the  quantity  as  well  as  estab- 
lishing the  rates  slated  by  him.  The  onus 
on  both  these  points  is  upon  him,  and  not 
upon  the  defendant,  as  held  by  the  Lower 
Appellate  Court.  It  is  also  clear  that  in  a 
case  like  this,  where  the  rates  are  to  be  fixed 
by  a  Court  of  Justice,  the  plaintiff  is  not 
entitled  to  interest  and  damages  on  the  ground 
thai  the  defendant  did  not  pay  the  enhanced 
rates  demanded  by  the  plaintiff. 

Correctly  speaking,  this  case  appears  to 
be  one  of  assessment,  and  not  of  enhancement, 
but  the  defendant  has  waived  all  objections 
on  this  ground.  The  Lower  Appellate  Court 
gives  no  reason  for  assessing  waste  lands  not 
capable  of  cultivation  (properly  excluded  by 
the  first  Court),  and  for  assessing  full  rents 
(or  any  rents)  upon  lands  not  brought  under 
cultivation  before  they  are  actually  culti- 
vated. Without  deciding  whether  the  Court 
of  first  instance  could,  as  to  the  laiter,  fix  a 
progressive  rent — that  is,  a  rent  for  future 
years  besides  ihe  year  1269  (for  which  alone 
the  arrears  are  at  present  claimed; — we  find 
the  decision  6*f  the  Lover  Appellate  Court 


58 


Civil 


THE  WEEKLY  EXPORTER. 


Rulings. 


[Vol.  L 


defective,  both  as  regards  the  quantity,  as 
well  as  the  rates.  That  Court  having  in  one 
part  of  its  judgment  remarked  that  the  defend- 
ant has  no  right  of  occupancy,  it  was  urged 
here  for  the  plaintiff  that  he  is  entitled  to 
recover  the  full  rates  mentioned  in  the  notice, 
and  that  the  defendant  cannot  object  to  those 
rates.  But  he  cannot  now  be  allowed  to 
alter  his  case.  He  came  into  Court  after 
serving  a  notice  (under  section  13,  Att  X.  of 
1859),  and  no  question  was  made  regarding 
the  right  of  occupancy,  and  he  allowed  the 
first  Court  to  proceed  to  the  determination 
of  "  the  fair  and  equitable  rents."  In  the 
form  of  action  adopted  by  the  plaintiff,  that 
Court  had  no  alternative  but  to  do  this.  In 
a  case  in  which  the  plaintiff  himself  treated 
the  tenant  as  a  person  having  a  right  of  occu- 
pancy, and  in  which,  therefore,  no  issue  re- 
garding any  such  rights  was  made,  it  cannot 
be  fair  to  treat  the  defendant  as  a  tenant 
having  no  right  of  occupancy,  because  the 
Lower  Appellate  Court  has  so  stated  in  its 
judgment.  If  that  Court  had  considered 
itself  warranted  to  find  any  such  fact,  it 
would  not  have  tried  the  question  of  rates,  as 
it  has  done.  It  has  been  ruled  by  the  deci- 
sion dated  12th  of  March  1863,  in  suit  No. 
433  of  1863,  ana*  by  a  Full  Bench  decision 
of  three  Judges  in  suit  No.  1 593  of  1 862,  by  de- 
cision dated  24th  September  1S62,  that,  even 
in  the  case  of  ryots  without  right  of  occupancy, 
when  the  landlord  finds  it  convenient  to  sue 
to^.r  the  rents,  the  Courts  can  fix  them  only 
according  to  the  rules  provided  for  determin- 
ing fair  and  equitable  rents. 

We  further  find  that  in  this  case  even  the 
first  Court  was  wrong  in  supposing  that  the 
defendant  had  no  right  to  an  adjudication 
upon  his  objection  regarding  the  lands  on  the 
west  of  the  khall.  If  they  are  found  to  be 
high  lands,  and  not  the  khole-churree  lands 
claimed  by  the  plaintiff  to  be  assessed,  the 
right  of  the  plaintiff  to  assess  them  in  this 
case  may  be  doubted,  though  the  defendant 
may  Hot  succeed  in  establishing  them  to  be 
within  his  putnee  and  durputnee.  The  fact 
of  their  being  high  lands,  and  not  new  lands, 
will  also  aid  the  determination  of  the  ques- 
tion whether  these  lands  do  or  do  not  belong 
to  the  defendant's  leases,  and  there  can  be  no 
objection  to  his  producing  oral  evidence  in 
support  of  this  defence. 

With  reference  10  the  remarks  mentioned 
above,  we  reverse  the  decisions  of  both  the 
Courts,  and  remand  the  case  to  the  Court  of 
first  instance  to  pronounce  a  fresh  decision 
upon  the  whole  of  the  existing  evidence. 


The  31st  August  186V  m 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Presumption   of  Occupancy   before  Permanent 
Settlement  —  Enhancement — Mode  of  fixing 

? roper   rates  —  Onus  Probandi  —  Interest  — 
damages. 

Case  No.  11 10  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
W.  T.  Tucker,  Judge  of  Backer  gunge, 
dated  the  14th  March  1864,  affirming  a  de- 
cision of  M outvie  Abdooi  Kurreem  Khan 
Bahadoor,  Deputy  Collector  of  that  District, 
dated  the  24th  November  1863. 

Sumeera  Khatoon  and  others  (Defendants), 

Appellants, 

versus 

Baboo  Gopal  Loll  Tagore  (Plaintiff), 
Respondent. 

Baboos  Onoocool  Chunder  Mookerjee  and 
Dwarkanaih  Miller  for  Appellants. 

Mr.  /£.  T.  Allan  and  Baboo  Kalee  Mohun 
Doss  for  Respondent. 

Proof  of  uniform  payment  of  rent  for  20  years  entitles 
a  tenant  to  the  benefit  of  the  presumption  created  by 
section  4,  Act  X.  of  1S59. 

The  adoption  of  an  average  rate  from  different  rates 
given  by  several  witnesses  is  not  a  correct  mode  of  fixing' 
the  proper  rate  The  onus  of  proving  the  proper  rate  is 
upon;  the  plaintiff,  and  not  upon  the  defendant ;  and, 
where  the  enhanced  rate  is  required  to  be  fixed  by  a 
Court  of  Justice,  interest  or  damages  at  25  per  cent, 
should  not  be  awarded. 

The  plaintiff  in  this  case  sued  the 
special  appellants  for  arrears  of  rent 
for  1,269  beegahs,  stating  that  the  latter 
held  a  ryotwjree  tenure  under  him ;  that, 
on  measurement  of  the  lands,  the  quantitj 
was  found  to  be  that  mentioned  in  the  plaint, 
and  at  the  rates  mentioned  in  it;  that  he  is 
entitled  to  receive  the  jummi  asked  for; 
that  he  accordingly  served  a  notice  upon 
the  defendants  in  the  year  1268;  that,  they 
having  failed  to  pay  him  at  this  enhanced 
rate,  he  now  sues  for  the  recovery  of  the 
enhanced  jumma,  together  with  interest, 
claiming,  besides,  damages  for  the  non-pay- 
ment by  the  defendants  of  the  enhanced 
jumma.  The  special  appellants  state  that 
their  tenure  is  an  hereditary  one  on  a  fixed 
jumma  not  liable  to  enhancement,  and  existing 
before  the  decennial  settlement.  They  filed, 
they  state,  certain  receipts  showing  payment 
of  rent  at  a  uniform  rate  for  thirty  years, 
and  they  refer  to  the  evidence  of  the  agent 
of  the  plaintiff  admitting    the    abovt  fact. 
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Tkey  further  object  to  the  quantity  as  well 
as  to  the  rate  demanded.  An  Ameen  was 
appointed,  and  he  found  the  lands  to  be  less 
in  quantity  than  stated  by  the  plaintiff,  and 
also  made  a  report  regarding  rates. 

The  Court  of  first  instance  decided  that 
the  plaintiff  had  failed  to  prove  that  the 
tenure  existed  before  1790,  and,  holding  the 
tenure  liable  to  assessment,  adopted  the 
quantity  reported  by  the  Ameen.  It  did 
not,  however,  approve  the  rates  reported  by 
that  officer,  but  took  an  average  of  rates 
from  the  evidence  of  witnesses.  From  this 
decision  both  parlies  appealed. 

The  Lower  Appellate  Court  adopted  the 
quantity  as  found. by  the  Ameen,  and,  in  the 
place  of  the  average  rate  improperly  awarded 
by  the  first  Court,  fixed  certain  rates.  It 
also  awarded  to  the  plaintiff  interest  as  well 
as  damages  at  25  per  cent. 

It  is  clear  that  both  the  Lower  Courts  have 
entirely  overlooked  the  provision  of  section 
4  of  Act  X.  of  1859,  and  have  taken  no  spe- 
cial notice  of  the  evidence  produced  by  the 
special  appellants  in  support  of  this  plea. 

The  law  mentioned  above  distinctly  pro- 
vides that,  in  case  of  proof  of  payment  of 
rent  at  a  uniform  rate  for  twenty  years,  it 
is  to  be  presumed  that  the  tenant  has  held 
at  this  rate  from  the  time  of  the  decennial  set- 
tlement until  the  contrary  is  proved  by  the 
opposite  party.  The  presumption  would  still 
arise  if  such  a  payment  is  proved,  though  the 
receipts  produced  may  not  be  proved. 

We  accordingly  remand  the  case  to  the 
first  Court  for  a  fresh  trial.  The  Court  will 
bear  in  mind  that  its  adoption  of  the  average 
rate  from  the  different  rates  given  by  the 
several  witnesses  was  an  incorrect  and 
unsafe  mode  of  fixing  the  proper  rate,  and 
that  the  onus  of  proving  what  the  proper 
rates  are  is  upon  the  plaintiff,  and  not  upon 
the  defendant ;  and  that  in  a  case  like  this, 
where  enhanced  rent  is  required  to  be  fixed 
by  a  Court  of  Justice,  there  cannot  be 
any  ground  to  award  interest  or  damages 
at  25  per  cent. 


The  31st  August  1864. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges. 

Limitation. 

Case  No.  419  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Mahomed  Nazim  Khan,  Prin- 
cipal*   Sudder     Ameen    0/    Mymensing, 


dated  the  jth  December  1863,  affirming 
a  decision  of  Baboo  A/ohesh  Chunder 
Sein,  Additional  Sudder  Ameen  of  that 
District,  dated  the  27th  May  1863. 

Greesh  Chunder  Roy  and  another 
(Defendants),  Appellants, 

versus 

Narain  Doss  (Plaintiff),  Respondent. 

Baboos  Chunder  Madhub  Ghose  and  Sree* 
nath  Doss  for  Appellants. 

Baboos  Hemchunder  Banerjee  and  Sreenath 
Banerjee  for  Respondent. 

The  first  Court  having  decreed  the  plaintiff's  suit  after 
trying  the  issue  of  limitation,  the  Lower  Appellate 
Court,  instead  of  affirming  the  decree  solely  on  the 
merits,  ought  to  have  specially  determined  the  issue  of 
limitation. 

This  was  a  suit  to  reverse  a  survey  award, 
and  to  recover  possession  of  the  land  which 
formed  lhe  subject  of  it. 

The  Court  of  first  instance  decreed  in  favour 
of  the  plaintiff,  and  on  appeal  the  Principal 
Sudder  Ameen  affirmed  its  decree. 

The  defendant  had  alleged  that  the  plaint- 
iff's suit  was  barred  by  the  statute  of  limi- 
tations, and  an  issue  on  this  point  was 
framed  and  tried  in  the  first  Court.  The 
Lower  Appellate  Court,  on,  giving  judgment, 
did  not  deal  with  this  issue,  but  based  its 
decision  solely  on  a  consideration  of  the 
merits  of  the  case. 

The  defendants  appeal  specially  to  the 
High  Court  on  the  ground  that  the  Lower 
Appellate  Court  ought  to  have  specifically 
determined  the  issue  as  to  the  limitation  of 
the  suit. 

We  think  this  ground  of  special  appeal  is 
valid,  and  this  case  is  accordingly  remanded 
to  the  Lower  Appellate  Court  to  try  the  issue 
whether  or  not  the  plaintiff's  suit  is  barred 
by  the  statute  of  limitations. 


The  3 1  si  August  1864.  * 

Present: 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges. 

Hindoo  Law— Deed  of  Gift  by  Consent  of  Father 
to  children — Sales  by  Hindoo  Widows. 

Cases  Nos.  364,  365,  and  366  of  1564. 

Special  Appeal  from  a  decision  passed  by 
Mr.  O.  Too  good,  Judge  of  Cut  tack, 
dated  the  29th  August  1863,  affirming 
decisions  of  the  Principal  Sudder  Ameen 
of  that  District,  dated  the  ijth  January 
1863. 
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Gungagovind  Bose  and  others  (Defendants), 

Appellants, 

versus 

Sreemutty  Dhunnee  and  Ramee  (Plaintiffs), 

Respondents, 

Baboos  Kissen  Succa  Mookerjee  and  Gopee- 
nath  Mookerjee  for  Appellants. 

Baboos  Onoocool  Chunder  Mookerjee  and  Un- 
noda  Persad  Banerjee  for  Respondents. 

A  deed  of  pift  of  ancestral  property  not  being  valid  un- 
der Hindoo  law  without  the  consent  of  all  the  heirs,  a 
wife  is  not  bound  by  her  husband's  consent  to  a  deed  of 
gift  to  their  children.  The  wife  and  husband  being  in 
possession,  not  beneficially  for  themselves,  but  for  their 
children,  the  wife's  acquiescence  is  not  to  be  presumed 
by  being  in  possession. 

A  mere  declaration  of  necessity  is  not  sufficient  to  jus- 
tify  a  purchase  from  a  Hindoo  widow. 

These  three  cases  beingadmittedly  connect- 
ed with  each  other  have,  by  consent  of  the 
pleaders,  been  heard  together. 

The  prominent  facts  applicable  to  all  these 
cases  are  these  : — 

One  Bulbamud  had  a  wife,  Parbutce,  and 
died,  leaving  four  daughters  : — 

i.     Luckipria. 

2.  Kumulmonee  (who  died  childless). 

3.  Ramee,  who  had  a  son  Gopal  by  a  hus- 
band, Doorgapersad. 

4.  Dhunnee,  who  had  a  son  Nimai  by  a 
husband,  Runnath. 

Luckipria  died,  leaving  three  sons  : — 

Gungagovind,  Mangovind,  Rarogovind. 

Plaintiff  is  Ramee,  the  wife  of  Doorgaper- 
sad, the  mother  of  Gopal ;  and  she  sued  to 
set  aside  a  certain  deed  of  gift  made  by  Par- 
butce, for  one-third  of  the  property  made  over 
by  the  said  deed,  by  right  of  inheritance.  Ra- 
mee makes  her  own  son,  Gopal,  and  all  the 
heirs  defendant?. 

The  main  plea  in  support  of  her  claim  is 
that  no  such  gift  is  valid  without  the  con- 
sent of  all  the  heirs.  She  also  sues  to  set 
aside  a*sale  of  a  certain  portion  made  by  Par- 
butee  as  a  Hindoo  widow  without  legal  ne- 
cessity. 

The  deed  of  gift  wa  sof  7th  October  1849, 
and  made  over  the  village  of  Rugoonathpore 
to  Gopal,  Nimai,  and  Gungagovind ;  and 
other  villages  to  Gungagovind  only  as  "  se- 
bait." 

The  defence  is,  that  the  deed  of  gift  was 
made  by  Parbutee  with  the  permission  of 
her  husband ;  that  Doorgapersad,  the  hus- 
band of  the  plaintiff  Ramee.  signed  it;  and 
that  the  Judge  on  appeal  held  that  the  cause 
of  action  arose  bojh  as  to  tke  deed  of  gift 
and  that  of  sale,  which  deeds  were  admittedly 


executed  on  the  same  day  from  the  date? of 
Parbutee's  death,  and  that  thus  limitation  did 
not  bar  the  suit.  He  further  held  that  the 
permission  of  Parbutee's  husband  was  not 
shown,  and  that  the  consent  of  the  husbands 
of  Ramee  and  Dhunnee,  even  if  it  had  been 
given,  was  not  given  in  behalf  of,  and  did  not 
bind,  the  plaintiff,  and  that  the  same  remark 
applied  to  the  father  of  Luckipria's  children. 
The  Judge,  therefore,  decreed  the  plaintiff's 
case. 

In  Nos.  364  and  365,  special  appeals,  it  is 
urged  that  the  husband  of  Parbutee  did  give 
the  necessary  permission ;  that  the  consent 
of  the  husband,  as  given,  was  binding  on 
plaintiffs  as  well  as  the  donees ;  and  that 
plaintiffs  acquiesced  by  holding  possession 
under  the  gift. 

We  think  that,  when  it  has  been  found  as 
a  fact  that  Parbutee's  husband  did  not  give 
his  permission,  we  cannot  interfere  in  such 
a  finding  in  special  appeal.  Where  also  the 
Judge  finds  as  a  fact  (nowhere,  we  may  add, 
disproved)  that  the  consent  of  the  husband  of 
plaintiff  was  given  for  the  donees,  the  chil- 
dren, and  not  for  the  plaintiffs,  the  plaintiffs 
are  clearly  not  bound  by  such  consent ;  and 
that,  while  they  were  in  possession,  not  bene- 
ficially for  themselves,  but  their  children,  as 
donees  only,  were  in  that  status,  and  in  pos- 
session accordingly,  it  cannot  be  properly  said 
that  plaintiffs  acquiesced  by  being  in  posses- 
sion. 

No.  366. — In  this  case  the  Lower  Court  has 
found  as  a  fact  that  there  was  no  legal  ne- 
cessity proved,  so  as  to  justify  Parbutee  as 
a  Hindoo  widow  alienating.  It  is  argued  in 
special  appeal  that  the  mere  declaration 
of  necessity  was  sufficient  to  justify  the  pur- 
chaser proceeding  to  buy.  But  this  is  not  so. 
It  is  not  necessary  for  the  purchaser  to  see  to 
the  application  of  the  purchase-money,  but  he 
must  make  such  enquiries  as  an  ordinary 
prudent  man  would  in  the  transactions  of 
life  to  satisfy  himself  of  the  reality  of  a 
fact,  such  as  the  existence  of  a  legal  neces- 
sity in  this  case. 

Under  all  these  circumstances,  we  reject 
these  three  special  appeals  with  costs. 


The  31st  August  i864._ 

Present : 

.  The  Hon'ble  G.  Loch  and  C.  Steer, 
Puisne  Judges,  / 

Putnees— Mortgages — Limitation. 
Case  No.  3018  of  1863. 
Special  Appeal  from   a  decision  parsed  by 
Mr.  R.  M.  Russell,  Judge  of  Midnapore, 
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dhled  the  24th  July  i$6j,  modifying  a 
decision  of  Baboo  Baney  Madhub  Shome 
Roy  Bahadoor,  Judge  0/  the  Court  0/ 
Small  Causes  of  that  District,  vested 
with  the  poivers  of  a  Principal  Sudder 
Ameen,  dated  the  12th  May  1863. 

Boidanauth.Sahood  (Defendant),  Appelant, 

versus 

Gopal  Chunder  Panda  (Plaintiff), 
Respondent. 

Mr.  R.  T.  Allan  and  Baboos  Greeja  Sunker 
Mozoomdar  and  Umbica  Churn  Banerjee 
for  Appellant. 

Baboo  Mohendrololl  Shome  for  Respondent. 

m  The  decree  in  a  former  suit  declared  the  present  plaint- 
iff's putnee  valid,  and  upheld  him  in  possession, 
bubsequent  to  the  creation  of  the  putnee  and  to  the  above 
decision,  the  plaintiff  in  that  suit  gave  a  mortgage  of  the 
same  property  to  the  defendant, who  ousted  the  putnee- 
dar. The  putnee  da  r  now  sues  for  recovery  of  possession. 
Held  that  the  decree  in  the  former  case  was  sufficient 
evidence  of  the  putneedar's  possession,  unless  rebutted, 

*u  mec*  l^C  P*ea  °*  J'm*tat*on  now  sct  UP  against  him  ; 
that  the  mortgagor  had  no  power  to  make  the  mortgage ; 
and  that  the  mortgagee  cannot  set  up  a  plea  which  the 
mortgagor  could  not  raise  herself. 

Mr.  Justice  Loch.— The  plaintiff  alleges 
lhat,  on  itjthBysack  1269,  he  was  dispossess-, 
cd  by  the  defendant  mortgagee,  who,  under  a 
private  arrangement,  has  foreclosed  the  mort- 
gage held  by  him  from  Pearymonee,  the  pro- 
prietor. 

The  defendant  pleads  limitation,  urging  that 
the  plaintiff  never  was  in  possession. 

It  appears  that  the  original  proprietor  was 
Kishtopria,  who  gave  a  putnee  lease  to  Sha- 
mapershad  in  1254.  She  subsequently,  in 
1260  (1853),  sold  the  rights  and  title  in  the 
property  to  her  daughter  Pearymonee. 

Pearymonee  in  1858,  alleging  herself  to  be 
in  possession,  sued  for  a  declaration  of  title, 
and  to  set  aside  the  benamee  lease  in  the  name 
of  Shamapershad.  He  pleaded  adverse  pos- 
session, and  that  Pearymonee  was  entitled  to 
recover  nothing  beyond  the  rents  from  him. 
Pearymonee  failed  to  prove  her  allegation  that 
the  putnee  lease  was  benamee,  and  her  suit 
was  dismissed. 

Unable  to  contend  with  the  putneedar  direct- 
ly, she  then  gave  a  mortgage  to  the  defendant 
in  the  present  suit,  and  an  amicable  arrange- 
ment having  been  come  to,  the  latter  took 
.possession  of  the  property,  ousting  the  plaintiff 
who  had  recently  purchased  the  putnee  from 
Shamapershad. 

•     The  first  Couit,  on  the  plea  of  limitation, 
found  tr^at  the  possession  of  the  putneedar 
was  proved,  and  that,  in  the  face  of  the  deci- 
Vol.  L 


sion  of  1858,  the  defendant  could  not  prevent 
the  plaintiff  from  recovering  possession ;  and, 
on  appeal,  the  Judge,  though  dissatisfied  with 
certain  documentary  (dakhilas)  and  oral  evi- 
dence,held  that  Peary  monee's  mortgagee  could 
not  claim  a  right  which  she,  after  the  decision 
of  the  Sudder  Court  in  1 858,  could  not  herself 
exercise. 

In  special  appeal  it  is  urged  that,  as  the 
Judge  found  that  plaintiff  had  failed  to  prove 
possession  at  any  time,  the  plea  of  limitation 
must  bar  the  suit.  Now,  looking  at  the  Judge's 
decision,  we  do  not  think  that  this  is  his 
meaning ;  for,  had  such  been  the  conclusion 
he  came  to,  he  could  not  have  confirmed  the 
decree  of  the  first  Court.  Though  rejecting 
the  direct  evidence  of  possession  as  unsatis- 
factory, he  rests  his  judgment  on  the  decision 
of  1858.  We  think  the  proper  mode  of  con- 
struing that  document  is  this :  The  allegation 
of  plaintiff  in  that  case  was,  as  remarked 
above,  that  she  was  in  actual  possession,  and 
that  the  putneedar  was  a  name  only*  The 
putneedar  resisted,  and  pleaded  his  own 
possession  and  the  validity  of  his  tenure.  The 
plaintiff  failed  to  prove  that  the  putnee  lease 
was  bad,  and  her  case  was  dismissed.  The 
putnee  lease  being  thus  declared  to  be  good 
and  valid,  the  other  allegation  of  the  putnee- 
dar, that  he  was  in  possession  under  that 
lease,  must  be  considered  good,  and  from  the! 
date  of  that  decision  up  to  the  institution  of 
this  suit  twelve  years  had  not  expired,  and 
the  plea  of  limitation  would  not  have  effect. 
Under  this  view  of  the  case  we  reject  the  ap- 
peal with  costs. 

Mr.  Justice  Steer. — The  decision  of  the 
Sudder  Court  is  decisive  that  Pearymonee 
created  the  putnee  in  favour  of  the  plaintiff 
in  this  suit,  and  that  he  was  in  possession 
in  his  own  right.  The  evidence  of  posses- 
sion on  the  part  of  the  putneedar  is  sufficient, 
unless  rebutted,  to  meet  the  plea  of  limita- 
tion now  set  up  against  him. 

Subsequent  to  the  creation  of  the  putnee,. 
and  subsequent  to  the  above  decision,  Peary 
gave  a  mortgage  of  the  same  property  to  the 
defendant,  and  the  defendant  ousted  the  put- 
needar. 

The  putneedar  now  sues  for  possession. 

The  defendant,  the  mortgagee,  among 
other  pleas,  urges  that  the  plaintiff  was  never 
in  possession,  and  his  suit  is  barred  by  the 
law  of  limitation. 

Now,  the  finding  of  the  Sudder  Court  al- 
ready alluded  to  in  favour  of  the  putneedar 
is  conclusive,  that  Peary  actually  created 
the  putnee,  and  that  the  putrfeedar  was  in  pos* 
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session  then,  and  that  is  within  twelve  years 
from  the  date  of  the  institution  of  the  pre- 
sent suit.  Peary  had  no  power,  therefore, 
to  give  a  mortgage  of  the  same  property  to 
the  defendant,  subsequent  to  the  date  of  the 
putnee,  and  subsequent  to  the  date  of  the 
decision  of  the  Sudder  Court  declaring  that 
putnee  valid,  and  upholding  the  putneedar 
in  possession.  Peary  cannot  be  allowed,  by 
giving  a  mortgage  to  the  defendant  when 
she  had  no  title  to  do  so,  to  enable  the  de- 
fendant to  set  up  a  plea  which  certainly  she 
could  not  raise  herself,  and  so  fight  the  put- 
needar over  again. 

1  would  therefore  uphold  the  decision,  and 
dismiss  the  special  appeal  with  costs. 


The  31st  August  1864. 

Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Hindoo  Law— Adoption  of  a  second  son- 
Limitation. 

Case  No.  no  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
Moonshee  Nazirooddeen  Mahomed  Khan 
Bahadoor,  Principal  Sudder  Ameen  of 
Cul/ack,  dated  the  15th  January  1864. 

Radhakissen  Mahapater  (Plaintiff),  Appellant, 

versus 

Sreekissen  Mahapater  and  others 
(Defendants),  Respondents. 

Raboos  Dwarkanath  Miller  and  Onoocool 
Chunder  Mookerjee  for  Appellant. 

Baboos  Unnoda  Pershad  Banerjee  and 
Obhoychurn  Bose  for  Respondents. 

A  suit  tr  set  aside  the  adoption  of  a  second  son  must 
be  made  within  12  years  from  cause  of  action.  The 
maxim  ienorantia  legis  nil  excusat  applies  to  questions 
of  the  Hindoo  law  of  inheritance  and  adoption,  as  well 
as  to  other  laws. 

•Tifts  is  a  suit  brought  by  Radhakissen 
Mahapater,  the  first  adopted  son  of  Juggo- 
bundoo  Mahapater,  to  recover  lhe  half  of 
his  father's  estate,  which  is  now  in  the  posses- 
sion of  the  defendant,  Sreekissen  Mahapater, 
who  is  the  second  adopted  son  of  Juggo- 
bundoo  Mahapater.  The  ground  on  which 
the  claim  is  put  forward  is  that,  according  to 
Hindoo  law,  Juggobundoo  Mahapater  had 
no  power  to  adopt  a  second  son. 

The  Principal  Sudder  Ameen  of  Cultack 
has  held  that  the  plaintiff's  suit  is  barred  un- 
der the  law  of  limitation,  not  having  been  pre- 
ferred within  twglve  years*  of  the  date  on 
which  Juggobundoo  Mahapater  died. 


On  appeal  this  fact  is  not  questioned* but 
it  is  urged  that  the  plaintiff  was  in  ignorance 
of  his  rights  under  the  Hindoo  law  until  the 
l*oint  was  decided  by  Justices  Campbell  and 
Shumbhoonath  Pundit  in  the  case  of  Shada- 
nund  Mahapater,  reported  at  page  205  of 
Hay's  Reports  for  February  1863,  and  a  fresh 
cause  of  action  is  claimed  from  the  date  en 
which  plaintiff  became  acquainted  with  that 
decision.  Babco  Onoocool  Mookerjee,  though 
he  put  forward  this  argument,  almost  admit- 
ted that  it  could  not  be  sustained,  though  he 
attempted  to  urge  that  there  was  a  distinc- 
tion between  the  written  statute  law  of 
the  country  and  the  doubtful  Hindoo  law, 
which  had  to  be  gathered  from  numerous 
books  and  commentators.  We  cannot,  how- 
ever, admit  any  such  distinction.  The  maxim 
ignorantia  legis  nil  excusat  applies  to  ques* 
tions  of  the  Hindoo  law  of  inheritance  and 
adoption,  as  well  as  to  all  other  laws.  The 
plaintiff's  cause  of  action  admittedly  arose 
more  than  twelve  years  before  this  suit 
was  preferred,  and  it  consequently  is  barred 
by  limitation,  unless  the  plaintiff  can  bring 
himself  within  any  of  the  exceptions  in  the 
law. 

It  is  said  that  the  act  of  adoption  of  the 
-second  son  by  the  father  was  a  fraud  on 
the  first  son,  and  that  the  father's  ignorance 
of  the  law  cannot  excuse  him  any  more  than 
the  son's  ignorance  can  now  excuse  him. 
Section  9,  Aft  XIV.  of  1859,  does  not  allude 
to  a  state  of  things  such  as  appears  in  thw 
case.  The  plaintiff  has  not,  by  any  fraud  of 
the  father  or  the  son,  been  kept  out  of  know-, 
ledge  of  his  rights.  There  is  no  reason  to 
suppose  that  the  father  acted  in  fraud  at  all 
His  act  in  adopting  a  second  son  was  i 
perfect  good  faith,  and  it  appears  to  ha 
been  then  considered  in  the  family  a  perfectly1 
gcod  and  legal  act.  The  first  adopted  so 
whose  interests  were  thereby  directly 
jurcd,  did  not  attempt  to  oppose  the  seco 
adoption.  So  far  from  it,  on  the  fatbe 
death  in  1849,  the  plaintiff  and  defends 
the  two  adopted  sons,  jointly  petitioned  t! 
Collector,  stating  that  they  had  jointly  e 
tered  into  possession  of  their  father's  estat 
and  praying  that  a  butwarra  might 
effected.  This  butwarra  was  completed 
1855.  The  plaintiff  having,  for  more  th 
twelve  years  after  the  father's  death,  acqui 
esced  in  the  defendant's  right  to  possess  on 
half  the  property,  his  suit  to  disturb  t 
possession  cannot  now  be  entertained. 

It  is  contended  that,  in  the  decision 
February  1863,  the  learned  Judgec  refu 
to  allow  the  plaintiff's  admissions  and  rati! 
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pcaiicfDS  to  tell  against  his  rights  as  having 
been  made  in  ignorance  of  those  rights.  But 
that  was  not  on  the  question  of  limitation. 
The  plaintiff  in  that  case  was  within  twelve 
years  from  his  cause  of  action.  Here  the 
plaintiff  is  not  within  that  time.  The  Lower 
Court  was  right  to  dismiss  the  suit. 
This  appeal  is  dismissed  with  costs. 


The  31st  August  1864. 

Present  : 

The  Hon'ble  C.  Sieer  an  1  E.  Jackson, 
Puisne  Judges. 

Leases— Estates  attached  under  Regula- 
tion II.,  1806. 

Case  No.  85  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
Mr.  E.  b\  Lautour,  Judge  of  Pa/na,  dated 
the  14th  December  1863. 

Maharanee  Inderjeet  Kooer  (Plaintiff), 

Appellant, 

versus 

Mussamut  Khanum  Jan  and  others 
•    (Defendants),  Respondents. 

Messrs.  R.  T.  Allan  and  J.  Baptist  and 
Moons hee  Ameer  Ali  for  Appellant. 

Baboos  Dwarkanath  Milter  and  Unnoda 
Per  sad  Banerjee  for  Respondents. 

'  A  20  years'  lease  of  an  estate  attached  under  Repu- 
tation 1 1.,  1806,  is  inconsistent  with  the  objects  of  the 
attachment,  which  are  to  preserve  the  estate  from  alie- 
nation of  any  sort,  it  being  held  that  a  20  years'  lease 
k  an  alienation  of  a  part  of  the  profits  of  the  estate,  if 
not  of  the  whole1. 

This  suit  has  been  brought  to  set  aside  a 
lease  of  20  years  given  by  one  Ali  Hossein 
to  the  defendants,  Mussamut  Khanum  Jan  and 

•  others,  while  the  estate  was  under  attachment 
by  the  Civil  Court  under  Regulation  II.  of 
Stto6.  The  plaintiff  alleges  that,  notwith- 
standing that  she  attached  the  land,  the  de- 
fendant, Ali  Hossein,  virtually  alienated  it  by 
granting  this  twenty  years'  lease. 

The  Judge  has  held  that,  as  there  is  no 

I  proof  that  the  lease  in  question  was  granted 
in  collusion,  and  as  it  appears  to  have  been 
granted  at  a  fixed  jumnia,  it  cannot  be  can- 

.  celled. 

:  .    On  appeal  it  is  contended  that  the  lease  is 

-  contrary  to  the  provisions  of  the  law  under 
which  the  attachment  was  made. 

Regulation  II.  of  1806  declares  that  all  alic- 

jjiations  by  sale,  gift,  or  otherwise,  after  at- 

frtaebment,  shall  be  null  and  void.  It  also  rules 
fbat,  when  the  defendant  is  left  in.  charge  of 


the  property  which  is  attached,  he  shall  con- 
tinue to  manage  it,  and  is  only  precluded 
from  making  any  disposition  of  it  which  is 
inconsistent  with  the  objects  of  the  attach* 
ment.  We  think  that  this  lease  for  twenty 
years  is  altogether  inconsistent  with  those 
objects,  which  ate  to  preserve  the  estate  from 
alienation  of  any  sort.  It  is  said  that  a  twenty 
years'  lease  is  not  an  alienation.  It  is  cer- 
tainly an  alienation  of  a  part  of  the  profits  of 
the  estate,  if  not  of  the  whole.  It  prevents  the 
plaintiff,  who  then  claimed  the  estate,  from 
obtaining  possession  of  it  now  that  plaint- 
iff has  succeeded  in  his  suit  to  obtain  posses- 
sion of  it. 

We  differ  from  the  Judge  in  the  view  which 
he  has  taken  of  the  law,  and,  reversing  his 
decision,  decree  plaintiff's  claim.  The  re- 
spondents will  pay  the  plaintiff's  costs  with  in- 
terest to  date  of  payment. 


The  31st  August  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Jurisdiction  (of  Collector)— Documents  filed  with 
other  cases— Sections  9  and  10,  Act  VI.  of 
1862  (B.  C ). 

Case  No.  754  of  1864  under  Act  X.  of  1859, 

Special  Appeal  from  a  decision  passed  by  Mr. 
C.  S.  Belli,  Judge  of  Rajshahye,  dated  the 
28th  December  1863,  reversing  a  decision  of 
Baboo  Sree  Mohun  Ghuttuck,  Moonsiff  of 
Seraj 'gunge,  exercising  the  powers  of  a  De- 
puty Collector,  dated  the  22nd  August  1863. 

Bunwaree  Loll  and  others  (Plaintiffs), 
Appellants, 

versus 

Kisto  Behary  Roy  and  others  (Defendants), 

Respondents. 

Mr.  G.  C.  Paul  and  Baboo  Sreenauth  Doss 

for  Appellants. 

Baboos    Onoocool    Chunder   Mookerjee  and 
Unnoda  Persad  Banerjee  for  Respondents. 

A  Collector  has  jurisdiction  under  sections  9  and  10, 
Act  VI.  of  1362,  B.  L.  C. 

A  Judge  may  send  for  and  inspect  any  document 
filed  with  any  record  in  his  Court,  and  there  is  nothing 
in  the  Code  of  Procedure  to  prevent  his  basing  his  de- 
cision wholly  or  mainly  on  such  document. 

The  plaintiff's  object  being,  not  merely  to  ascertain  by 
measurement  the  area  in  the  occupation  of  the  defend- 
ants, but  also  to  fix  the  rents  under  section  10,  Act  VI, 
of  tM)2,  he  is  estopped  from  enhancing  or  altering  the 
defendant's  rent  fixed  by  his  adopting  father  in  the  deed 
in  virtue  of  which  he  is  now  in  a  position  to  bring  this  suit. 
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Mr.  Paul,  the  learned  Counsel  for  the  spe- 
cial appellants,  contends,  first,  that  the 
Judge  was  wrong  in  holding  that  ihe  Collect- 
or had  no  jurisdiction  tinder  sections  9  and 
io,  Act  VI.  of  1862,  B.  L.  Council.  Second, 
that  the  Lower  Appellate  Court  was  not  com- 
petent to  send  for  a  document  not  filed  with 
the  record,  and  to  decide  the  'suit  mainly 
upon  that  document.  Third,  that  the  Lower 
Appellate  Court  has  put  a  wrong  construction 
on  the  said  document. 

On  the  first  point,  we  think  that  the  Col- 
lector had  jurisdiction.1  Every  zemindar  has 
the  power  to  make  a  general  measurement  of 
all  subordinate  tenures,  unless  specially  re- 
strained from  so  doing  by  the  terms  of  the 
lease  or  pottah.  In  the  present  case  neither 
party  has  filed  any  pottah  or  counter- lease. 
The  general  right  of  the  plaintiffs  is  therefore 
in  no  way  restricted,  and  their  application  to 
the  Collector  under  sections  9  and  10,  Act 
VI.  of  1 86a,  was  properly  made  and  enter- 
tained. The  pleaders  for  the  respondents  do 
not  press  this  point. 

,  On  the  second  point,  we  are, of  opinion  that 
the  Judge  was  competent  to  send  for  and 
inspect  any  document  filed  with  any  record 
in  his  Court,  and  there  is  nothing  in  the  Code 
of  Procedure  to  prevent  his  basing  his  deci- 
sion wholly  or  mainly  on  such  documents. 
See  Section  138  of  the  Code. 

On  the  last  and  most  important  point,  we 
are  of  opinion  that  the  Judge  has  not  miscon- 
strued the  document.  This  document  is  an 
"  Unnoomotee  Potro,"  or  deed  of  permission 
to  adopt  a  son.  In  virtue  of  this  deed  the 
plaintiff  has  succeeded  in  depriving  the  de- 
fendants of  their  rights  of  inheritance.  There 
has  been  litigation  between  the  parties  res- 
pecting this  deed,  which  has  resulted  in  favour 
of  the  plaintiff.  The  plaintiff  is  bound  by  this 
deed,  and  his  learned  Counsel  admits  that 
the  defendants  are  at  liberty  to  make  use,  as 
ev'uieace  in  their  favour,  of  any  portion  of  the 
deed  which  is  favourable  to  their  averments. 
Now,  in  this  deed,  which  is  dated  28th  Maugh 
1240,  more  than  thirty  years  ago,  there  occurs 
a  passage  to  this  effect :  4|  The  kaimee  bun- 
dobust  (*'.  e ,  the  permanent  settlement),  which 
has  existed  from  heretofore,  that  will  remain 
fixed.8"  It  is  therefore  clear  that  the  defend- 
ants hold  their  tenure  on  a  fixed  settlement, 
and  the  plaintiff,  by  the  terms  of  the  deed,  in 
virtue  of  which  alone  he  is  in  a  position  to 

^— ^ 

»  Seexdecision  of  the  High  Ccurt,  7th  July  1864, 
Special  Appeal  No.  2533. 

*  This  p«we  refers  to  the  tenures  in  the  occupancy 
of  the  defendants.    This  is  admitted  by  both  parties. 


bring  this  suit,  is  estopped  from  enhancing  or 
altering  the  jumma  (Rs.  549-4-6)  fixed  by  his 
adopting  father,  and  hitherto  paid  by  the  de- 
fendants, the  special  respondents.  His  ob- 
ject in  bringing  this  suit  is,  not  simply  to  as- 
certain by  measurement  the  area  in  the  occu- 
pation of  the  defendants,  but  also  to  fix  ihe 
rates  under  section  10,  Act  VI.  of  1S62.  Bat 
these  rates  have  already  been  fixed  by  the 
deed  above  alluded  to. 

The  appeal  is  dismissed  with  costs  and  in- 
terest. 


The  31st  August  1864. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Sole 3  of  Pledged  Property— Decrees  of  Compe- 
tent Court. 

Case  No.  341  of  1864. 

Special   Appeal  from   a   decision,  passed  by  , 
M outvie  Syed  Waheedoodeen  Khan%  Princi- 
pal S udder  Ameen  0/  Bhaugulpore.  dated 
the  2nd  December  1863,  reversing  a  decision 
of  Baboo  Bolakee  Chund  Lai,  Moonsiff  of '  ■ 
that  District,  dated  the  t$th  June  r$6j. 

Babooram  Pandeh  and  others  (Defendants), 

Appellants, 

versus 

Huree  Chand  Doss  (Plaintiff),  Respondent. 

Moulvie  A/tabooddeen  Mahomed  for 
Appellants. 

Mr.  J.  Baptist  znd  Moonshee  Amir  Ali 
for  Respondent. 

A,  a  judgment-debtor,  and  others  executed  a  bond 
to   B,  the  judgment-creditor,  pledging  as  security  a 
four-annas  share  of  an  estate  belonging  to  A,  which  A 
afterwards  sold  to  C.    B,  subsequently,  in  satisfaction 
the  unpaid  balance  of  his  decree,  brought  to  sale  a  tw 
annas  share  of  the  pledged  property,  which  was  pnx] 
chased  by  D,  who,  in  taking  possession,  was  opposed  bj 
C's  son  on  the  ground  of  the]  prior  sale  of  the  entin 
4  annas  to  C.     In  the  suit  between  C  and  D,  the  sale 
to  C  having  been  pronounced  to  be  valid,  it  was  hcl 
that  that  decree  of  a  comnetent  Court  (which  had  neve 
been  set  aside)  disposed  of  the  question  of  ownershq 
in  favour  of  C,  even  if  it  were  proved  that  C  was  A'f 
wife. 

The  circumstances  of  this  case  are  as  fol- 
low: Gopal  Pandeh  and  others  executed 
bond  to  Tulsee  Dutt  Misser  on  the  20th  01 
Phalgoon  1266  (iSth  February  1858),  an< 
pledged  as  security  for  payment  the  four-anas 
share  of  Hameedpore  Shaikparra,  b£longin{ 
to  Gopal  Pandeh  alone.    Some  time  after, 
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par* of  the  bond-debt  was  liquidated,  and  the 
balance  promised. 

On  the  22nd  of  September  1859,  Gopal 
sold  the  four-annas  share  to  Mussamut  Sumna, 
the  mother  of  Babooram  (special  appellant). 
He  appears,  moreover,  to  have  again  sold  a 
portion  of  the  property  (a  two- annas  share) 
to  Bbagwantee. 

Some  time  after  this  three-fold  transaction, 
the  judgment-creditor,  Tulsee  Dutt  Misscr, 
brought  a  two-annas  share  of  the  pledged  pro- 
perty to  sale  in  satisfaction  of  the  balance  of 
his  decree,  which  had  remained  unpaid.  It 
was  purchased  by  the  special  respondent, 
who,  in  taking  possession,  was  opposed  by 
Babooram,  the  son  of  Mussamut  Sumna,  on 
the  ground  that  the  entire  four  annas  had  been 
long  ago  sold  to  his  mother,  and  that  the 
judgment-debtor,  Gopai  Pandeh,  had  no 
rights  or  interests  in  it. 

The  Court  of  first  instance  decreed  for  the 
defendant,  but  the  Principal  Sudder  Ameen 
on  appeal  held  that  the  kobalah  executed  in 
Tulsee  Dutt  Misser's  favour  was  genuine, 
and  that  under  it  his  two-annas  share  passed 
to  the  auc;ion-purchaser,  the  previous  con- 
veyance notwithstanding. 

It  is  urged  in  special  appeal  that,  as  the 
conveyance  by  Gopal  Pandeh  to  Mussamut 
Sumna,  dated  the  22nd  September  1859,  has 
been  upheld  by  a  competent  Court,  the  sale 
of  Gopal's  two-annas  share  in  execution  of 
decree  to  the  special  respondent  was  abso- 
lutely worthless,  Gopal  having,  at  the  time  of 
such  sale,  no  interest  left  in  the  property. 

We  think  that  this  objection  is  good.  In 
the  suit  between  Tulsee  Dutt  and  Mussamut 
Sumna,  the  kobalah  executed  by  Gopal 
Pandeh  in  favour  of  the  lady  for  a  four- annas 
share  of  the  property  was  held  to  be  valid, 
and  this,  having  never  been  set  aside,  disposes 
of  the  question  of  ownership  in  favour  of 
Mussamut  Sumna.  Gopal  Pandeh  is  ad- 
mitted not  to  have  held  more  than  a  four- 
annas  share  in  the  property ;  and  as  at  least 
that  amount  was  conveyed  by  him  to  Mussa- 
mut Sumna,  it  follows  that  the  special  re- 
spondent, who  has  purchased  at  auction 
Gopal's  right  in  a  two-annas  share  of  the  estate, 
has  bought  what  does  not  exist.  It  has 
been  urged  before  us  that  Mussamut  Sumna 
was  Gopal  Pandeh's  wife,  and  that  the  con- 
veyance between  the  two  was  a  mere  blind 
to  defraud  creditors.  There  is,  we  observe, 
no  proof  of  this;  but,  even  were  the  relation- 
ship proved,  the  fact  could  not  set  aside  the 
decree  of  a  competent  Court  which  has  pro- 
nounced the  sale  to  Mussamut  Sumna  by 
Gopal  Pandeh  valid. 


Under  these  circumstances,  we  reverse  the 
decision  of  the  Principal  Sudder  Ameen,  and 
restore  that  of  the  Court  of  first  instance. 
The  special  respondent  will  pay  all  the  costs 
of  appeal. 


The  31st  August  1864. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Limitation— Mesne-profits. 

Case  No.  647  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  E.  S.  Pearson,  Judge  of  lirhoot, 
dated  the  12th  December  1863,  affirming 
a  decision  of  Moulvie  Syed  Imdad  Alt 
Khan,  Principal  Sudder  Ameen  of  that 
District,  dated  the  /6th  itiay  1863. 

Lalla  Gobind  Suhaye  and  others  (Plaintiffs), 

Appellants, 

versus 

Monohur  Misser  and  others  (Defendants), 

Respondents. 

Baboo  Mohineemohun  Roy  for  Appellants. 

B a  bo  os  K is  hen  Succa  Mookerjee  and  Kalee 
Kishen  Sein  for  Respondents. 

Six  years  is  the  period  of  limitation  for  suits  for  mesne- 
profits  under  clause  16,  section  1,  Act  XIV.  of  1859, 
mesne-profits  not  being  included  within  the  words  "  any 
interest  in  immoveable  property  "  in  clause  12. 

The  plaintiff  in  this  suit,  on  the  5th  May 
1863,  sued  for  wasilat,  or  mesne-profits,  on 
certain  land  amounting  to  25  beegahs  1  cot- 
tah,  and  15  chittacks  in  extent,  and  for  which 
he  had  previously — vis.,  in  1862 — obtained  a 
decree  for  possession  from  1257  to  1269,  or 
from  1850  to  1862,  that  is,  for  a  period  of 
twelve  years. 

The  defendant  pleaded  that,  as,  under  Act 
XIV.  of  1859,  there  is  no  special  law  of  limi- 
tation for  cases  of  mesne-profits,  this  suit  falls 
under  clause  16  of  section  1  of  that*Act, 
and  the  period  of  limitation  is  consequently 
limited  to  six  years  from  the  time  at  which 
the  cause  of  action  arose. 

The  plaintiff  rejoins  to  the  effect  that 
mesne-profits  are  included  within  the  words 
"  any  interest  in  immoveable  property,"  used 
in  clause  12  of  section  1  of  the  Act  above 
cited,  and  that,  therefore,  the  period  of  limi- 
tation applicable  to  the  present  case  is  twelve 
years  from  the  time  at  which  the  cause  of 
action  arose. 

Both  the  Lower  Courts  considered  that  the 
six  years'  limitation  under  clause  16  of  sec- 
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tion  i  of  Act  XIV.  of  1859  applied  to  the 
present  matter,  and  decreed  to  plaintiff 
accordingly  only  so  much  wasilat  as  had 
been  received  by  the  defendant  within  six 
years  previous  to  the  institution  of  the  pre- 
sent suit. 

From  this  judgment  a  special  appeal  has 
now  been,  preferred  by  the  plaintiff  below, 
who  urges  the  same  grounds  that  he  took 
below;  but  \te  are  clear  that  his  contention 
cannot  be  maintained.  The  words  "  interest 
in  immoveable  property,"  for  the  recovery  of 
which,  under  clause  12,  section  1  of  Act 
XIV.  of  1859,  twelve  years  is  the  period 
allowed,  refer  to  an  estate  or  interest  less 
than  the  fee-simple  which  a  party  may  have 
in  the  corpus  of  any  property,  but  do  not 
apply  to  rents  which  may  have  been  wrongly 
appropriated  by  a  wrong-doer  in  possession. 
Under  this  view,  we  think,  without  consi- 
dering the  obiter  remarks  which  have  been 
made  by  Chief  Justice  Peacock  and  other 
Judges  on  the  point,  that  the  limitation  in 
case  of  mesne-profits,  which  are  not  expressly 
provided  for  by  any  other  section,  falls 
within  clause  16,  and  is  limited  to  six  years 
from  the  cause  of  action.  The  judgments 
of  the  Lower  Courts  are  therefore  quite 
correct,  and  we  dismiss  the  special  appel- 
lant's appeal  with  costs.  The  defendant, 
special  respondent,  aitempts  to  object  to  the 
amount  of  mesne-profits  fixed  by  the  Courts 
below,  urging  that,  in  point  of  law,  it  was 
incumbent  on  them  to  direct  a  mofussil 
enquiry  on  the  subject  of  the  amount  of  rent 
actually  collected  by  them.  But  consider- 
ing their  silence  below  on  the  amount  col- 
lected by  them,  and  the  small  area  of  land 
covered  by  the  present  suit — only  25 
beegahs — we  think  that  the  calculations 
made  by  the  Court  below  are  good  and  suffi- 
cient, and  require  no  amendment  by  the 
Couit. 


•   •      The  31st  August  1864. 

Present  : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Attestation— Deeds  of  Conveyance  of  Property. 

Case  No.  1098  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Govind  Ch under  Chowdhry,  Prin- 
cipal Sudder  Ameen  of  Beerbhoom,  dated 
the  24th  February  i86^%  reversing  a 
decision  0/  the  Moonsiff  of  Kandore, 
dated  the  29th  Jujy  /86j.    • 


Surratoollah  and  others  (Detendants)p 
Appellants, 

versus 

Dasee  Beebee  (Plaintiff),  Respondent. 

Baboo  Debendro  Narain  Bose  and  M outvie 
Aftabooddeen  Mahomed  for  Appellants. 

Mr.  R.  E.  Twidale  for  Respondent. 

The  signing  of  a  deed  of  conveyance  of  property  made 
with  full  knowledge  of  the  contents  of  the  deed,  and  of 
the  object  of  the  signature,  may  convey  the  right  of  the 
person  signing,  even  if  the  signature  be  not  made  in  the 
assembly  where  the  deed  was  executed. 

The  plaintiff  sued  in  this  case,  alleging 
that  the  half  share  of  the  tank  in  dispute 
belonged  to  her  through  her  father,  who  was 
the  brother  of  her  husband's  father  and  of 
one  Moneer,  and  that  the  defendant  (special 
appellant)  had  dispossessed  her  from  her  one- 
half  share  of  the  tank  in  1269  B.  £. 

The  defendant  objected  to  the  right  of  the 
plaintiff  to  sue  at  all,  stating  that  one- half  of 
the  tank  being  sold  in  execution  of  a  decree 
against  her  husband,  the  purchaser  is  in  pos- 
session of  that  half  share;  that  Moneer,  the 
brother  of  the  plaintiff's  husband,  more  than 
twelve  years  before  this  suit,  sold  the  other 
half  of  the  tank  to  the  defendant ;  that  the  hus- 
band of  the  plaintiff  and  she  herself  attested 
this  deed  of  sale  as  witnesses;  that  defendant 
had  more  than  once  sued  and  obtained  a 
decree  against  the  son  of  the  plaintiff  as  his 
tenant  for  the  rents  of  this  share  of  the 
tank;  that  plaintiff  had  always  remained 
silent,  and  now  sued  after  long  delay ;  and 
that  the  one-half  belongs  to  his  vendor,  and 
nothing  to  the  plaintiff. 

The  Court  of  first  instance,  among  other 
issues,  fixed  one  of  limitation,  and  decided 
that  the  plaintiff,  not  only  stood  by  while 
the  property  in  dispute,  which  she  claims  as 
her  own,  was  sold  and  was  taken  possession 
of  by  the  defendant,  but  also,  by  her  conduct, 
fraudulently  misled  him,  and  that  the  plaint- 
iff cannot  therefore  sue  the  defendant;  that 
it  is  proved  that,  when  the  deed  of  sale 
from  Moneer  was  executed,  it  was  taken  to 
the  plaintiff  in  the  zenana,  and  she  signed  it 
there  ;  that  during  the  whole  period,  from  trie 
time  of  the  sale  down  to  the  suit,  the  plaii  t- 
iff  never  held  possession  as  proprietor;  tlat 
if  she  held  at  all  (through  her  son)  for  a 
time  during  this  period,  it  was  only  as  a 
tenant.  On  these  grounds  the  Court  d  s- 
missed  the  claim  of  the  plaintiff. 

The  plaintiff  appealed  from  the  decisic  n, 
complaining,  among  other  things,  that  limi  a- 
tion  was  wrongly  applied  to  her  case.*  Tae 
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Low>er  Appellate  Court,  overlooking  the  plea 
of  limitation,    decided  that  one-half  of  the 
property   belonged   lo  the   plaintiff,  and  ac- 
cordingly gave  her  a  decree   for   the   same. 
In  support  of  this  decree  the  Court   referred 
to  the  opinion  of  two  Ameens  alleged  to  have 
been  deputed  in  the  case.     It  also  alluded 
to  the  fact  of  the  half  share  of  the  tank  being 
released  to  the  plaintiff  long  before  the  sale, 
when  the  tank,  with  other  property,  was  at- 
tached as  belonging  to  her  husband.     With 
regard  to  the  alleged  attestation  by  the  plaint- 
iff, the  Court  simply  said  that  the  precedents 
quoted  by  the  Lower  Court  ruled  that  the  at- 
testing of  a  deed  of  conveyance  of  property 
only  in  the  "  mujlis  "   or  sitting,  where  it  is 
executed,  will  destroy  the  right  of  the  witness 
in  the  property  so  conveyed  away  ;  but  it  is 
not  proved  that  the  plaintiff  attested  the  deed 
of  sale  where  it  was  executed. 

The  defendant  specially  appeals  to  this 
Court,  and  complains  that  the  Lower  Appel- 
late Court  has  entirely  overlooked  the  plea  of 
limitation,  and  that  it  has  not  given  due 
weight  to  the  facts  and  grounds  upon  which 
the  Court  of  first  instance  considered  plaintiff, 
from  her  fraudulent  conduct,  debarred  from 
suing  the  special  appellant.  He  also  states 
that  no  Ameen  was  deputed  in  the  case.  It 
is,  however,  immaterial  whether  the  appellant 
is  right  or  wrong  with  regard  to  this  last  state- 
ment. That  the  plea  of  limitation  has  been 
entirely  overlooked  is  clear.  It  is  also  clear 
that  the  Lower  Appellate  Court  was  wrong  in 
supposing  that  the  attestation  relied  upon  by 
the  special  appellant  is  of  no  avail,  even  if 
it  be  proved  to  have  been  made  with  full 
knowledge  of  the  contents  of  the  deed  and 
the  object  of  the  said  signature,  merely  be- 
cause it  was  not  established  to  have  been 
made  in  the  same  assembly  where  the  deed 
of  sale  was  executed.  It  is  necessary  to 
enquire  whether  the  plaintiff  attested  the 
deed  knowing  what  it  contained. 

The  fact  of  the  release  to  the  plaintiff  of 
one-half  of  the  tank,  many  years  before  the 
sale,  in  a  case  to  which  the  special  appellant 
was  no  party,  does  not  affect  the  defence  of 
the  special  appellant.  Even  if  it  be  proved 
that  this  purchaser  of  the  rights  and  inter- 
est of  the  plaintiff's  husband  holds  less  than 
half  under  his  right  of  purchase,  the  fact  will 
not  help  her,  while  the  fact  of  the  said  pur- 
chaser holding  half  of  the  tank  will  materially 
affect  her  case.  As  the  decision  of  ihe  Lower 
Appellate  Court  is  defective  upon  these 
points,  we  remand  the  case  to  that  Court  for 
a  fresh  trial. 


The  i st  September  1864. 

Presen  I: 

The  Hon'blc  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Possessory  Actions — Onus  Probandi— 
Limitation. 

Case  No.  770  of  1864.* 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Principal  Sudder  Ameen 
0/  East  Burdwan,  dated  the  nth  January 
1864,  affirming  a  decision  of  the  Moonsiff 
of  Se/imabad,  dated  ihe  2nd  March  fS6j. 

Kedarnath  Mookerjee  and  another 
(Defendants),  Appellants, 

versus 

Mohes  Chunder  Paulit  (Plaintiff), 
Kespondent. 

Baboo  Gopeenath  Mookerjee  and  Baney 
Mad  hub  Banerjee  for  Appellants. 

Baboo  Komanath  Bose  for  Respondent. 

In  a  suit  for  possession,  the  defendant  being-  admit- 
tedly in  possession,  and  claiming  to  be  so  under  a  bill 
of  sale  dated  45  years  ago,  the  plaintiff  is  bound  to 
displace  the  defendant's  primd-facie  title  by  showing* 
that  he  has  been  in  possession  within  12  years  prior  to 
the  suit. 

We  think  that  the  onus  has  been  thrown 
on  the  wrong  party. 

The  plaintiff  came  into  Court  suing  to  re- 
cover possession ;  he  is  met  by  a  plea  on  the 
part  of  the  defendants  that  they  held  the 
disputed  land  by  bill  of  sale  dated  so  far  back 
as  1226,  or  forty-five  years  ago,  and  that  the 
plaintiff  has  never  been  in  possession  within 
twelve  years  prior  to  suit. 

The  Lower  Appellate  Court  rules  that,  as 
the  defendant  has  not  been  able  to  show  pos- 
session within  twelve  years,  the  suit  is  not 
barred.  But  we  hold  that  the  plaintiff  must 
prove  possession  within  twelve  years,  before 
he  can  displace  the  primd-facie  title  of  the  de- 
fendant, who  is  admittedly  in  possession* and 
claims  to  be  so  under  a  bill  of  sale  dated  in 
1 226,  by  showing  that  he  has  been  in  posses- 
sion within  twelve  years  prior  to  suit. 

Suit  remanded  for  a  decision  on  the  plea 
in  bar  with  reference  to  this  principle.  Costs 
to  follow  result. 


The  1  st  September  1864. 

Present; 

The  Hon'ble  &  B.  Kemp  and  F.  A.  Glover, 

Puisne  jidges. 
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Suit  for  Rent— Limitation— Deduction  of  time. 

Case  No.  764  of  1864  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  A.  A.  Swinlon,  Judge  of  Tip  per  ah, 
dated  the  1.3th  January  1864,  modifying 
a  decision  of  Moulvie  Golam  H ossein 
Khan,  Deputy  Collector  of  that  District, 
dated  14th  September  1863. 

Ram  Sunkur  Sanaputty  (Plaintiff),  Appellant, 

versus 

Gopaul  Kishen  Deo  and  others  (Defendants), 

Respondents. 

Baboo  Brojendro  Coomar  Seal  for  Appellant. 

None  for  Respondents. 

The  limitation  of  suits  for  rent  in  A&  X.  of  1859  is 
not  subject  to  the  deductions  contained  in  A&  XIV.  of 
1859. 

The  only  ground  of  appeal  taken  is  that, 
as  the  plaintiff  was  prosecuting  his  claim  for 
the  rent  of  1269  before  a  competent  Court,  he 
is  entitled  to  a  deduction  of  the  period  thus 
occupied  under  the  provisions  of  the  new 
Limitation  Law.  But  it  has  been  ruled  by 
the  Full  Bench  that  Aft  XIV.  of  1859  does  not 
apply  to  suits  under  Ad  X.  of  1859,  and  as 
the  claim  for  the  rent  of  1269  is  clearly  barred 
under  section  32  of  the  latter  Ad,  the  deci- 
sion of  the  Lower  Appellate  Court  is  correct. 
We  cannot  permit  the  pleader  to  take  any 
new  plea.     Appeal  dismissed. 


The  1st  September  1864. 

Present : 

The  Hon'ble  J.  P.  Norman,  Offg.  Chief 
Justice,  and  the  Hon'ble  F.  B.  Kemp, 
Puisne  Judge. 

Rights  of  Occupancy— Middlemen. 

Case  IJo.  2812  of  1863  under  A&X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  R.  Abercrombie,  Judge  of  Dacca, 
dated  the  Jih  August  1863,  affirming  a 
decision  of  the  Co/lector  of  that  District, 
dated  the  16th  April  1863. 

Gopee  Mohun  Roy  and  others  (Plaintiffs), 

Appellants, 

versus 

Sibchunder  Sen  (Defendant),  Respondent. 

Mr.  W.  A.  Montriou  and  Baboo  Romesh 
Chunder  MUler  for  Appellants. 


Mr.  R.  T.  Allan  and  Baboo  Onoocool  Chun- 
der  Mookerjce  for  Respondent. 

Persons  who  are  not  shown  to  have  held  possession 
of  lands  from  which  they  complain  they  have  been 
illegally  dispossessed  as  ryots,  or  in  any  other  sense 
than  as  middlemen  receiving-  rents  from  the  actual 
cultivators,  do  not  come  under  section  6,  Act  X.  of 
it*59t  and  cannot  acquire  any  rights  of  occupancy. 

Mr.  Justice  Kemp. — This  suit  was  in- 
stituted under  the  provisions  of  clause  6, 
section  23,  Act  X.  of  1859.  The  plaint 
recites  that  hissa  6  annas  of  Tuppah  Sain- 
goan  Nuggur  became  ihe  property  of  Go- 
vernment by  purchase  in  1240  B.  S  ;  that 
in  the  aforesaid  estate  the  plaintiff  had  a  jote 
for  which  a  settlement  was  made  with  them 
by  the  revenue  authorities  for  a  term  of  ten 
years,  or  from  1245  to  I254  B.  $  »  at  a  jumma 
of  Rs.  26-9 ;  that,  on  the  expiry  of  the  said 
term,  the  plaintiffs  held  over  on  the  same 
jumma  under  the  Government  lessee  for  a 
further  period  of  fourteen  years;  that  they 
have  expended  much  capital  in  raising  the 
soil,  digging  tanks,  drainage,  &c,  &c. ;  that 
the  defendant,  in  1268  B.  S.,  purchased  the 
Government  proprietary  title  in  the  estate; 
that  the  plaintiffs*  offered  to  pay  the  jumma 
hitherto  paid,  but  it  was  refused ;  and  the 
defendant,  having  gained  over  the  under- rjots 
of  the  plaintiffs,  illegally  evicted  them  on  the 
9th  By  sack.     Hence  this  suit  for  possession. 

The  answer  is  to  this  effect,  that,  on  the 
expiration  of  the  term  of  the  pottah  granted 
to  the  plaintiffs  by  the  revenue  authorities, 
the  title  of  the  plaintiffs  in  the  jote  was  de- 
termined ;  that,  as  auction-purchaser  of  the 
estate  for  the  large  sum  of  Rs.  21,100,  all 
the  rights  and  interests  of  the  Government 
have  devolved  on  the  defendant ;  that,  accord- 
ing  to  the  terms  of  the  pottah  granted  to  the 
plaintiffs,  their  rights,  if  any,  have  ceased; 
moreover,  their  names  are  not  entered  in  the 
Government  measurement  papers  as  cultiva- 
tors ;  that  the  Government  were  at  liberty  to 
determine  the  case  of  the  plaintiffs  after  the 
expiration  of  the  term  of  ten  years :  the  mere 
fact  of  their  having  held  over  with  the  con- 
sent of  the  Government  lessee  as  tenants- at- 
will  has  created  no  right  of  occupancy  in 
their  favour. 

Both  the  Lower  Courts  dismissed  the  plaint- 
iffs' suit.     In  special  appeal  it  is  urged — 

That  the  plaintiffs  are  ryots,  and  not  middle- 
men, and  have  acquired  a  right  of  occupancy 
under  the  provisions  of  section  6,  Act  X.  of 
1859. 

That  the  purport  of  the  plaintiffs'  pottah 
shows  it  to  be  a  jote  pottah,  and  that  there- 
fore the  plaintiffs  are  ryots. 
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That  no  issue  was  raised  in  the  Courts  be- 
low as  to  the  status  of  the  plaintiffs. 

We  are  of  opinion  that  the  plaintiffs  are 
not  ryots.  Their  own  plaint  shows  that 
they  received  the  rents  of  the  disputed  lands 
from  under-tenants.  The  area  of  the  dis- 
puted lands  is  considerable;  the  plaintiffs 
are  middlemen,  and,  as  such,  do  not  come 
within  the  provisions  of  section  6,  Act  X.  of 
1859. 

It  is  clear  that,  by  the  terms  of  the  pottah 
accepted  by  the  plaintiffs  from  the  Govern- 
ment, their  right  and  title  in  the  tenure 
ceased  on  the  expiration  of  the  term  of  ten 
years.  The  pottah  expressly  stipulates  to 
that  effect.  Where  a  tenant  holds  over  after 
the  expiration  of  his  lease,  he  does  so  on  the 
terms  of  his  lease,  and  on  the  same  stipula- 
tions as  are  mentioned  in  his  lease,  until  the 
parties  come  to  a  fresh  settlement.  The 
tenant  continues  bound  by  the  terms  of  his 
pottah.  notwithstanding  the  expiration  of  his 
lease.  The  mere  fact  of  the  lease  having 
permitted  the  plaintiffs  to  hold  over  gives 
them  no  right  of  occupancy,  as  the  Govern- 
ment were  not  bound  by  the  acts  of  their 
lessee,  nor  is  the  defendant  the  auction- 
purchaser  who  represents  the  Govern- 
ment. 

In  this  view  of  the  case  we  confirm  the  de- 
cision of  the  Lower  Court,  and  dismiss,  this 
appeal  with  costs  and  interest  payable  by  the 
appellants. 

The  Officiating  Chief  Justice, — This  was 
a  suit  to  recover  possession  of  certain  lands 
in  Kismut  Poobdee,  of  which  the  plaintiffs, 
appellants,  alleged  that  they  had  been  illegally 
dispossessed  by  the  defendants,  who  gained 
over  the  under-ryots  of  the  plaintiffs. 

The  facts,  so  far  as  they  are  material  to  the 
questions  in  the  appeal,  are  as  follow :  The 
Government,  having  become  the  purchasers 
of  a  certain  mehal  in  Tuppah  Kistanuggur  in 
1 240  at  a  sale  for  arrears  of  revenue,  granted 
the  lands  in  question,  which  consisted  of  2 
khadas  of  land,  to  the  plaintiffs,  under  a 
pottah  from  1245  to  1254,  which  contained  a 
stipulation  that,  "  if  the  plaintiffs  should  sub- 
let to  any  pykusht  ryot,  they  should  not  sub- 
let it  for  any  longer  period  than  their  own 
term ; "  and  at  the  expiration  of  the  pottah, 
the  plaintiffs  would  have  no  connection  with 
the  land. 

Before  the  expiration  of  the  term  men- 
tioned in  the  pottah,  the  Government  granted 
the  whole  mehal,  Tuppah  Kistanuggur,  in 
ijara  to  Golam  Russool  Chowdry,  who  allow- 
ed the  .plaintiffs  to  remain  in  undisturbed 
possession  of  the  land* 

Vol.  I. 


In  1268  the  whole  mehal  was  sold  by  the 
Government  to  the  defendant,  who  ousted  the 
plaintiffs,  alleging  that  the  period  of  their 
lease  had  expired. 

The  plaintiffs  sue  to  be  restored  to  posses-* 
sron,  on  the  allegation  that  they  had  acquired 
a  right  of  occupancy  under  section  6,  Aft  X. 
of  1859. 

The  defendant  alleged  that  the  plaintiffs 
were  not  ryots,  but  mere  middlemen,  and  that 
they  had  no  rights  of  occupancy. 

The  Judge  found  that  the  plaintiffs  admit- 
ted that  they  were  not  ryots  themselves,  but 
collected  rents  from  the  ryots  of  the  land. 

I  entirely  agree  with  my  learned  brother 
Kemp  that  the  plaintiffs  are  not  ryots.  They 
merely  receive  the  rents  of  the  land.  The 
area  is  considerable,  and  the  plaintiffs  are  not 
shown  to  have  held  possession  as  ryots,  or  in 
any  other  sense  than  as  middlemen  receiving 
rents  from  the  actual  ryots  of  the  land  at  any 
time  since  the  expiration  of  the  pottah  or  lease 
to  them  for  ten  years,  and  therefore  that  they 
are  not  within  the  purview  of  section  6,  Aft 
X.  of  (1859.  See  accordingly  Bhyrubnath 
Sandy ai  v.  Koomar  Pereshnarain,  24th  De- 
cember 1863;  Hurrish  Chunder  Koondoo  v. 
Sawers,  12th  May  1863. 

I  am  not  prepared  to  say  that,  if  the  plaint- 
iffs had  held  over  as  ryots  for  more  than 
twelve  years  after  the  expiration  of  their  lease, 
they  would  not  have  acquired  a  right  of  occu- 
pancy, notwithstanding  that  the  mehal  was 
let  in  ijara  during  the  period  of  such  holding 
over. 

The  appeal  is  dismissed  with  costs  and 
interests. 


The  3rd  September  1864. 

Present: 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Remand — Trial  of  Issues — Hindoo  Law— 
Sales  and  Gifts  by  Widows.      *    • 

Case  No.  780  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Mahomed  Nazim  Khan  Baha- 
door,  Principal  Sudder  Ameen  of  My  men- 
sing  >  dated  the  14th  January  1X64,  revers- 
ing a  decision  of  the  Sudder  Ameen,  dated 
the  jth  July  1863. 

Chundernath  Surma   (Defendant),  Appellant 

versus 

Ramanauth  Surma  (Plaintiff),  Respondent. 

Baboos  Romesh  JChunder  Milter  and  Anuni 
Chunder  Ghosal  for*  Appellant. 

16 


•70 


Civil 


th£  weekly  reporter. 


Rulings.       •   [Vol.  1. 


Baboo s  Sreenath  Banerjee  and    Chunder 
Madhub  Ghose  for  Respondent. 

An  Appellate  Court  cannot  remand  a  case  for  re -trial 
with  instructions  to  frame  new  issues.  It  may  refer  any 
issues  for  trial  by  the  Lower  Court,  whose  finding  and 
evidence  are  to  be  returned  to  the  Appellate  Court  for 
a  final  decision. 

'  The  "defendant,  being  in  possession  under  an  alleged 
gift  from  a  widow,  is  not  debarred  from  putting  the 
plaintiff,  who  claims  as  purchaser  from  the  widow,  to 
the  proof  of  his  title,  as  well  as  its  validity.  On  the 
other  hand,  the  plaintiff,  though  failing  to  prove  the 
validity  of  his  purchase,  may  still  be  entitled  to  remain 
in  possession  during  the  widow's  lifetime,  on  proof  of 
his  purchase  being  pieferable  to  the  defendant's  alleged 
gift. 

The  plaintiff  in  this  suit  brought  an  action 
against  the*  special  appellant  and  others  for 
possession  of  certain  property  said  to  have 
been  held  by  Mohamaya  as  the  widow  of  her 
husband,  and  sold  by  her  to  the  plaintiff  to 
pay  her  husband's  debts.  It  is  alleged  that 
the  husband  of  the  widow  left  two  brothers ; 
that,  on  the  death  of  one  of  them,  his  share 
was  divided  between  the  said  widow  and  her 
husband's  third  brother  by  right  of  inheri- 
tance. The  special  appellant  stated  in  de- 
fence that  he  had  obtained  a  gift  from  the 
widow  of  her  husband's  share;  that,  as  the 
adopted  son  of  his  adoptive  father,  he  vtas  the 
next  reversioner  to  the  widow's  estate;  that 
she  had  not  sold  to  pay  the  debts  of  her 
husband ;  and  that,  the  second  brother  having 
died  after  the  death  of  her  husband,  she 
could  not  succeed  to  any  part  of  the  share  of 
this  brother.  The  first  Court  decided  that 
the  gift  of  the  defendant  was  not  proved,  and, 
finding  the  sale  of  the  plaintiff  to  be  va'id, 
decreed  the  claim  of  the  plaintiff  to  the  ex- 
tent of  the  one-third  share  of  the  husband  of 
the  widow. 

Against  this  decision  special  appellant  ap- 
pealed, and  the  plaintiff,  under  section  348  of 
Aft  VIII.  of  1859,  took  objection  to  the  deci- 
sion of  the  first  Court,  on  the  ground  of  the 
omission  to  try  the  adoption  of  the  special 
appellant  and  the  reduction  of  the  plaintiff's 
claim  to  one-third,  without  trying  the  fact 
whether  the  other  brother  died  before  or  after 
the  death  of  the  husband  of  the  widow. 

On  this  the  Lower  Appellate  Court  thought 
that  it  was  necessary  to  try  the  following 
issues : — 

I.  Whether,  in  the  lifetime  of  Sooruj 
Narrain  and  Needheen  Ram  (the  husband  of 
the  widow),  Sonaram  departed  this  life,  and 
on  what  date,  and  whether  his  property  was 
equally  inherited  by  Needheen  Ram'  and 
Sooruj  Narrain;  or  Sonaram  died  after  the 
death  of  Needheen  Ram,  and  therefore  his 
widow  was  depritcd  of  the  heritage  of  Sona- 


ram, and  consequently  the  transfer  oU  the 
deceased's  right  by  her  is  invalid. 

II.  Whether  the  defendant,  Chundernath 
(the  special  appellant),  was  actually "  the 
adopted  son  of  Chunder  Kishore,  the  agnatic 
relation  of  Needheen  Ram,  and  was  therefore 
the  heir  to  the  rights  and  interests  of  Nee- 
dheen Ram  and  Sonaram,  or  Chunder  Ma- 
dhub was  a  stranger,  and  therefore  his  claim 
to  the  properties  left  by  Needheen  Ram 
and  Sonaram,  agnatic  relations  of  Chunder 
Kishore,  is  untenable. 

III.  Which  of  the  two  -  namely,  the  gift  to 
Chundernath,  and  the  purchase  by  the  plaint, 
iff  from  Mohamava — was  true,  and  which  false. 

The  Court  further  stated  that,  "  under  such 
circumstances,  the  incomplete  judgment  pro- 
nounced by  the  Moonsiff  on  the  3rd  issue, 
without  the  trial  and  determination  of  the  two 
first-mentioned  issues,  is  defective  in  every 
respect.  It  is  necessary  in  the  first  place 
to  try  those  issues,  and  then  to  proceed  to 
the  disposal  of  the  3rd  issue."  The  Court 
ordered  "that  the  appeal  be  decreed,  the 
decision  of  the  Moonsiff,  dated  7th  July  1863, 
be  reversed,  and  the  case  be  remanded  to  the 
Moonsiff,  with  instruction  to  fix  new  issues, 
and  decide  the  case  de  novo  according  to  the  \ 
directions  given  before." 

We  think  that  the  Lower  Appellate  Court, 
with  reference  to  section  352  of  Act  VIII. 
of  1859,  was  not  right  in  remanding  the  case 
for  re-trial.    The  Court  may,  under  section 
354  of  the  Act,  remand  a  case  for  trial  of  any  i 
issues  that  it  may  think  proper  to  raise,  or 
the  Court  might  order  the  first  two  of  the- 
three  issues  fixed  by  it  to  be  tried  by  the 
Lower  Court.     The  issues  being  tried,   and 
the  record  returned  to  the  Lower  Appellate 
Court,  the  final  decision  must  be  pronounced 
by  it.    There  is  some  weight  in  the  objec- 
tion of  the  special  appellant  that;  of  the  three 
issues  fixed  by  the  Judge,  the  first  was  impro- 
per.    It   was  fixed,   perhaps,  owing   to    the 
plaintiff    having    urged    before    the    Lower 
Appellate  Court,  in  opposition  to  the  plead- 
ings of  the  case,  that  the  other  brother  died 
before  the  death  of  the  husband  of  the  vendor 
of  the  plaintiff.    The  time  of  the  death  of  this 
brother,  and  that  of  the  husband  of  the  widow, 
are  admitted ;  and  there  is,  therefore,  no  ques- 
tion of  fact  to  be  decided  on  this  point. 

We  also  observe  that  the  issues  laid  down 
by  the  Judge  do  not  include  the  most  essen* 
tial  one  regarding  the  validity  of  the  purchase 
of  the  plaintiff  (on  the  ground  of  its  being 
made  for  the  debts  of  the  husband  of  the 
vendor  of  the  plaintiff).    It  is,  however,  elm 
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that,  If  the  order  of  remand  had  been  right, 
the  first  Court,  and  also  the  Lower  Appellate 
Court  (if  it  had  finally  tried  the  case),  would 
have  tried  this  issue  when    it  would   have 
found  it  necessary  to  do  so     The  direction  of 
the  I-ower  Appellate  Court,  to  make  the  fact 
of  the  alleged  adoption  of  the  special  appel- 
lant an   issue  in  the  case,  arose  apparently 
from  the  fact  of  the  special  appellant  being 
the  next  reversioner  by  virtue  of  his  adoption. 
Whether,  merely  as  a  reversioner,  he  could 
be  permitted  to  object  to  the  legality  of  the 
acts  of  the  widow,  without  proving  his  adop- 
tion, is  a  matter  which  may  admit  of  serious 
doubts.     But  we  think  it  cannot  be  disputed 
that,  as  a  party  in  possession,  though  under 
an  alleged   gift  from  the  widow,   he  is  not 
debarred   from   putting  the   plaintiff  to   the 
proof  of  his  title,  as  well  as  its  validity;  and 
that,  notwithstanding  his  failure  to  prove  the 
alleged  gift  to  him,  and  even  before  being 
required  to  prove  it,  he  has  a  right  to  ques- 
tion   the   validity   of   the   purchase   of    the 
plaintiff. 

It  is  also  clear  the  plaintiff,  though  failing 
to  prove  the  validity  of  his  purchase,  may 
still  be  entitled  to  remain  in  possession  du- 
ring the  lifetime  of  the  widow,  on  his  pur- 
chase being  proved  as  preferable  to  the  gift 
set  up  by  the  special  appellant. 

With  these  remarks  we  remand  the  case 
to  the  I^ower  Court  to  try  the  appeal  itself — 
of  course,  after  ordering  the  Lower  Court  to 
raise  and  fix  any  issues  that  it  may  think 
proper  to  be  investigated  for  its  own  final 
determination. 


The  5th  September  1864. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges. 

Rights  of  Occupancy — Middlemen. 

Case  No.  318  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Air.  R.  Abercrombie,  Judge  0/  Dacca, 
dated  the  joth  December  1S63,  reversing 
a  decision  of  Baboo  Ram  Coomar  Rose, 
Deputy  Collector  of  that  District,  dated 
the  23th  June  1863. 

Ram    Mungul   Ghose  (Plaintiff),   Appellant, 

versus 

Lukhee  Narain  Shaha  and  others  (Defend- 
ants), Respondents. 

Baboos    Kalli  Mohun  Doss  and    Romes 
*Chunder  Alitter  for  Appellant. 


Baboos  Bungsee  Dhur  Sein  and  Greeja 
Sunker  Mozoomdar.  for  Respondents. 

Xh«  mere  fact  of  a  party  sub-letting  does  not  make 
him  a  middleman  excluded  from  the  privileges  of  sec* 
tion  6,  Acl  X.  of  1859.  The  real  question  for  trial  if* 
whether  he  was  or  was  not  a  ryot,  or  one  who  held  land 
under  cultivation  by  himself  or  others  who  took  for  him 
under  his  supervision  as  a  superior  cultivator,  or  whe. 
ther  he  was  a  middleman,  because  he  really  did  not  oil* 
tivate  in  the  sense  of  section  6,  but  was  a  general  lease- 
holder  or  a  speculator  in  land  rent. 

In  this  case  the  question  is  whether  the 
defendant  here  is  a  ryot  having  the  right 
given  by  section  6,  Ad  X.  of  1859. 

The  facts  are,  that  the  defendant  is  a 
party  holding  between  600  and  700  beegahs. 
The  land  in  dispute  is  a  homestead  of  about 
20  to  30  beegahs.  It  is  admitted  that  de- 
fendant does  not  cultivate  himself,  but  lets 
out  to  others  to  cultivate ;  but  it  is  pleaded 
that  he  is  still  the  ryot  or  holder  of  land 
contemplated  by  section  6. 

On  this  state  of  facts,  the  Judge  has  held 
that  the  defendant  is  a  middleman,  and  has 
not,  as  such,  any  rights  under  section  6,  Aft 
X.  of  1859.  The  ground  of  the  Judge's  hold- 
ing this  is  simply  because  defendant  did 
sub  let. 

Defendant  appeals  specially,  and  urges- 
that  the  law  in  the  section  6  refers  to  a  ryot 
who  has  cultivated  or  held  land ;  that  the 
last  words  contemplate  that  he  might  not  be 
a  cultivator,  and  still  be  a  party  who  held 
land;  and  the  latter  part  of  the  section 
refers  to  the  actual  cultivator  as  to  one 
having  lands  to  sub- let  for  a  term  or  year  by 
year,  being  a  ryot  having  a  right  of  occupancy 
under  section  6. 

A  decision  of  24th  December  1863  (Bhy» 
rubnauth  vs.  Comar  Paresh)  has  been 
referred  to,  in  which  a  Division  Bench  held 
that  a  party  who  took  a  variety  of  leases, 
and  then  made  sub-leases,  was  a  middleman 
not  entitled  to  the  privileges  of  section  6, 
Act  X.  of  1859.  It  is  also  urged  that  de- 
fendant could  not  in  this  case  have  tlie*pri- 
vileges  accorded  by  section  6  of  Act  X.t  be- 
cause he  had  a  short  lease,  and,  on  that  expir- 
ing within  twelve  years,  he  would,  ipso 
facto,  not  be  a  ryot  who  has  cultivated  or 
held  land  for  twelve  years.  But  that  this 
was  the  fact  is  in  no  way  shown.  It  is 
further  urged  that  defendant  here  paid  rents 
to  Government  through  the  ijaradar  of  the 
khas  mehal.  But  that  did  not,  in  our  view, 
constitute  him  a  middleman  excluded  from 
the  rights  of  section  6. 

We  think  tljat  in  this  case  the  Judge 
below  has  erroneously  heltt  the  defendant  to 
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be  a  middleman  not  entitled  to  the  privileges 
of  section  6,  Act  X.  of  1859,  because  he  has 
held  him  to  be  a  middleman  only,  as  he  sub- 
lets. That  fact,  of  itself,  would  not,  in  our 
Opinion,  make  him  a  middleman.  The  real 
question  which  the  Judge  should  have  tried 
is,  whether  defendant'  was  or  was  not  a 
ryot,  or  one  who  held  land  under  cultiva- 
tion by  himself  or  others  who  took  for  him 
under  his  supervision  as  a  superior  culti- 
vator, or  whether  he  was  a  middleman, 
because,  he  really  did  not'  cultivate  in  the 
sense  of  section  6,  but  was  a  general  lease- 
holder or  a  speculator  in  land  rent. 
•  The  case  is  remanded  to  the  Judge  for 
re-trial  with  reference  to  the  above  remarks. 


The  5  th  September  1864. 

Present ; 

TheHon'bleF.  B  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Jurisdiction— Enhancement,   Suits  to    contest 
Notice  of,  under  Section  14,  Act  X.  of  1859. 

Case  No.  763  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  W.  F.  McDonelU  Officiating  Addi- 
tional Judge  of  Nuddea,  dated  the  8th 
January  1864,  affirming  a  decision  of  the 
Deputy  Collector  of  that  District,  dated 
the  8t'h  January  186 j. 

Soroop  Chunder  Paul  (Defendant), 
Appellant, 

versus 

Mr,  Durup  de  Dombal  (Plaintiff), 
Respondent. 

Baboos  Doorga  Doss  Dutt  and  Baney 
Mad  hub  Banerjee  for  Appellant. 

Baboo  Gopeenauth  Banerjee  for  Respondent. 

A  suit  under  section  14,  Act  X.  of  1859,  to  contest  a 
notice  of  enhancement,  is  cognizable  by  the  Revenue 
Court,  anything  in  clauses,  section  23,  notwithstanding. 

Non-payment  of  the  preceding  year's  rent  cannot 
prevent  enhancement. 

Although  the  ryot's  suit  was  thrown  out,  the  landlord 
had  a  full  right  to  appeal  in  support  of  the  Lower  Ap- 
pellate Court's  original  order  of  remand  to  the  first  Court 
to  decide  what  was  the  fair  and  equitable  rent  demand- 
able. 

The  special  respondent  in  this  case 
(plaintiff  in  the  Court  below)  sued,  under 
section  14  of  Act  X.  of  1859,  to  contest 
a  notice  of  enhancement  served  on  him  by 
special  appellant,  the  proprietor  of  the  estate, 
on  the  grounds  that  the  rent  was  not  liable 
to  enhancement,  and  that  the  rate  proposed 
was  inequitable.     His  suit  was,  to  a  certain 


exten%  thrown  out,  being  remanded  to*  the 
Revenue  Court  for  the  purpose  of  deciding 
what  was  the  fair  and  equitable  rent  de- 
mandable. 

On  remand,  the  Deputy  Collector,  instead 
of  trying  this  issue,  .  dismissed  the  case 
altogether,  as  not  coming  within  his  juris- 
diction— a  decision  afterwards  upheld  by  the 
Judge  in  appeal. 

We  are  unable  to  see  how  the  .Lower 
Courts  had  no  jurisdiction  in  this  case, 
neither  can  we  agree  with  the  Judge  that 
the  Deputy  Collector  was  right  in  not  fixing 
the  rate  of  rent  demandable. 

The  suit  was  brought  under  section  14 
of  Aft  X.,  which  is  to  this  effect:  ••  Any 
under-tenant  or  ryot  on  whom  notice  has  been 
served  may  contest  his  liability  to  pay 
enhanced  rent,  either  by  complaint  of  ex- 
cessive demand  of  rent,"  Ac ,  &c.  Now,  in 
the  present  case,  notice  of  enhancement  had 
been  served,  and  the  ryot,  instead  of  wait- 
ing till  a  suit  for  the  excess  was  brought 
against  him,  took  the  initiative,  and  lodged 
a  complaint  against  his  landlord  for  exces- 
sive demand  of  rent.  This  is,  in  our  judg- 
ment, precisely  what  section  14  of  this  Aft 
lays  down,  and  clause  3,  section  23  of  the 
Aft,  under  which  we  gather  that  the  Judge 
thinks  the  suit  should  have  been  brought, 
refers  generally  to  what  section  14  defines 
particularly.  The  two  sections  do  not  clash 
in  the  least.  We  do  not  understand,  more- 
over, why,  supposing  the  gist  of  the  two 
sections  to  be  different,  the  ryot  should  be 
forced -to  bring  his  suit  under  clause  3, 
section  23,  and  not  under  section  14,  inas- 
much as  the  latter  section  defines  exactlv 
the  nature  of  his  case — a  complaint  of  ex- 
cessive demand  of- rent  after  notice;  whereas 
the  former  refers  simply  to  all  claims  for 
excessive  rent.  If  there  be  any  difference 
in  the  meaning  and  scope  of  the  two 
sections,  most  assuredly  we  think  the  rvot 
brought  his  case  under  the  right  one. 

Further,  the  Judge  objects  that  no  enhance- 
ment can  be  adopted  where  no  rent  has  been 
paid  in  the  previous  year.  We  do  not  see 
why  non-payment  of  the  preceding  year's  r  nt 
should  prevent  enhancement,  inasmuch  as 
the  principle  to  be  decided  had  referei  ce 
to  the  land  in  which  the  extra  rate  was  to  be 
assessed,  and  not  by  the  tenant  who  was  to 
pay  that  rate,  the  question  of  liability  to  <  n- 
hancement  having  already  been  settled,  a  id 
the  only  point  remaining  for  decision  be  rag 
what  was  the  fair  and  equitable  rate. 

We  think,  therefore,  that  the  Lower.Cou  rts 
were  wrong,  and  that  the  case  should  be   *e- 
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ftMtftded  to  carry  out  the  original  order,  and 
to  decide  what  is  the  fair  and  equitable  rate 
of  rent  leviable  on  the  ryot's  land. 

We  notice,  in  conclusion,  an  objection 
taken  by  the  special  respondent  against  the 
special  appellant's  right  of  appeal.  It  is  con- 
tended against  him  that,  as  the  ryot's  suit  has 
been  thrown  out,  he,  the  landlord,  is  the  win- 
ning party,  and  cannot  appear.  We  do  not  see 
the  matter  in  this  light.  Nominally,  no  doubt, 
special  appellant  is  the  victor,  but  in  reality 
he  is  in  a  worse  position  than  he  was  before 
under  the  original  order  of  remand ;  his  claim 
to  enhance  rent  would  have  been  adjudicated 
on  without  any  steps  being  taken  by  himself 
in  the  matter,  the  ryot  having  taken  the  initia- 
tive. If  the  present  decision  had  held  good, 
he  would  have  had  to  begin  all  over  again. 
We  consider  that  he  had  a  strong  interest  in 
having  the  original  order  carried  out,  and  had 
the  full  right  to  appeal  for  that  purpose.  Costs 
will  follow  the  result. 


The  5th  September  1864. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Reviews  by  Revenue  Courts  of  Decrees  in  Ap- 
pealable Cases. 

Case  No.  1107  of  1864  under  Act  X.  of  1859- 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Hooghly,  dated  the  20th  February 
1864,  affirming  a  decision  of  M outvie  Feda 
Alt',  Deputy  Collector  of  Howrah,  dated  the 
26th  September  j 86 3. 

Sookhanundamoyee  Debea  (Defendant), 

Appellant,        * 

versus 

Baney  Madhub  Mookerjee  (Plaintiff), 
Respondent. 

Baboo s  Baney  Madhub   Banerjee  and  Bro- 
jendro  Coomar  Seal  for  Appellant. 

Baboo  Kalee  Kissen  Sein  for  Respondent. 

T  Ihis  case  the  Judge  rejected  an  appeal  from  an  order 
of  t  c  first  Court  upholding  (on  review)  its  former  order 
on  [he  ground  that  no  appeal  lies  from  an  order  re- 
jec  ng  a  review.  But  the  review  had  been  admitted  and 
no1  rejected,  and  the  Judge  seems  to  have  assumed  that 
the  irst  Court  had  power  to  review,  whereas,  under  sec- 
Hoi  %  150  and  154,  Act  X,  of  1S59,  the  Revenue  Courts  are 
no!  competent  toadmit  reviews  aeainst  decrees  passed  by 
the  1  in  appealable  cases.  Considering  that  the  appellant 
wa:  misled  by  the  first  Court  receiving  and  entertaining 
bis  application  for  review,  and  that  he  would  have  been  in 
tim  •  had  the  first  Court  rejected  that  application,  the  High 
Co  rt  suspended  its  final  order  in  the  case,  with  a  view  to 
an  Dp lieation  being  made  to  the  Lower  Appellate  Court 
for  he  re-admission  of  the  appearand  pending  an  intima- 


tion from  that  Coui  t  that  sufficient  cause  exUts  for  ex- 
tending the  time  of  appeal. 

The  special  appellant  was  sued  by  the 
plaintiff,  his  landlord,  before  the  Collector, 
under  Act  X.  of  1859,  for  certain  arrears 
due  to  the  plaintiff  from  the  ryots  of  pro- 
perty let  out  on  a  dur-putnee  lease  to  the 
special  appellant's  father  by  the  plaintiff, 
and  which  money,  by  an  agreement  in  the 
lease,  the  special  appellant's  father  had  con- 
tracted to  pay.  The  Collector,  on  the 
31st  of  March  1863,  decreed  the  princi- 
pal sum  found  to  be  due,  disallowing  in- 
terest on  the  ground  of  the  plaintiff's  delay 
in  suing,  and  overruled  the  plea  of  limitation 
set  up  by  the  defendant  oh  the  strength  of 
the  plaintiff's  minority. 

Against  this  decree,  on  the  same  day,  a 
petition  of  review  was  filed  by  the  defend- 
ant, which  was  admitted,  and  the  case  was 
ordered  to  be  taken  up  on  the  25th  of  Sep- 
tember following.  The  case  was  then  tried, 
and  the  former  order  upheld  on  the  26th  of 
the  same  month.  The  defendant  appealed 
to  the  Judge  from  this  order,  and  the  Lower 
Appellate  Court  rejected  the  appeal  on  the 
ground  of  the  order  appealed,  f com  being  an 
order  rejecting  a  review  against  which  no 
appeal  is  allowed.  It  is  clear  that  the  Lower 
Appellate  Court  has  not  noticed  that  the 
review  had  been  admitted.  It  also  appears 
that  the  Court  assumed  that  the  first  Court 
had  power  to  review.  But,  under  sections 
151  and  154  of  Act  X.  of  1859,  the  Revenue 
Courts  have  no  power  to  admit  a  review 
against  any  decree  passed  by  them  in  appeal- 
able cases.  The  precedent  of  the  nth  June 
1862,  page  224,  does  not  help  the  special 
appellant,  for  it  relates  to  the  power  of  the 
Appellate  Courts,  in  cases  under  Act  X.  of 
1059,  to  revise  their  decisions. 

All  the  provisions  of  Act  X.  of  1859, 
by  section  174  of  Act  X.  of  1859,  are  ex- 
tended to  appeals  under  that  Act.  But  this 
does  not  authorize  reviews  by  the  first  Court 
in  appealable  cases. 

As  the  special  appellant  was,  however,* 
misled  by  the  first  Court  receiving  and 
entertaining  his  review,  and  as  it  is  evident 
that,  if  that  Court  had  rejected  it  in  the 
beginning,  the  special  appellant  might  have 
appealed  in  time,  even  from  the  first  decree, 
the  case  of  the  special  appellant  may  be 
entitled  to  some  consideration. 

The  Court  below  has  power,  on  an  appeal 
being  presented  to  it  in  due  form  from  the 
original  order  #of  the  Collector,  to  admit  the 
appeal    under    the    powers    allowed   to  the 
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Appellate  Courts  by  section  377  of  Act  VIII. 
of  1859,  on  sufficient  cause  being  shown, 
even  after  the  expiration  of  the  ordinary  fixed 
psriod.  In  order  to  enable  an  application 
for  this  purpose  to  be  made  to  the  Appellate 
Court,  we  shall  not  at  present  pronounce 
any  final  order  in  this  special  appeal.  Should 
the  Court,  on  any  such  application  being 
made  to  it,  intimate  that  sufficient  cause 
appears  to  exist  for  extending  the  time  of 
appeal,  we  shall  then  make  such  order  with 
reference  to  the  decree  now  under  appeal  as 
may  enable  that  Court  to  proceed  to  hearing 
of  the  appeal. 

The  5th  September  1864. 

Present  ; 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Limitation— Joint  Hindoo  Family. 

Case  No.  766  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  T.  E.  Ravenshaw,  Officiating  Judi- 
cial Commissioner  0/  Maunbhoom,  dated 
the  3rd  December  1863,  affirming  a  de- 
cision passed  by  Mr.  K.  C.  Perry,  Extra 
Assistant  Commissioner  of  that  District, 
dated  the  27th  March  1862. 

Benud  Naik  and  others  (Defendants), 

Appellants, 

versus 

Doorga  Churn   Naik   and  others  (Plaintiffs), 

Respondents. 

Mr.  R.  T+  Allan  and  Baboo  Juggadanund 
Mookerjee  for  Appellants. 

None  for  Respondents. 

The  possession  of  one  memberof  a  joint  Hindoo  Family 
is  not  an  adverse  possession,  so  as  to  bring  a  suit  between 
members  tf  the  same  family  within  the  Law  of  Limitation. 

Special  appellant's  pleader  abandons  all 
the  grounds  taken  in  special  appeal,  save  the 
one  of  limitation. 

Had  the  Statute  of  Limitation  been  appli- 
cable to  this  case  at  all,  we  should  have  held 
the  Judge  to  have  been  wrong  as  to  the 
way  of  calculating  it.  The  defendant's  (spe- 
cial appellant's)  averment  was  that  he  had 
been  in  adverse  possession  for  more  than 
twelve  years,  and  this  was  the  point  on  which 
the  issue  of  limitation  should  have  been  dis- 
posed of,  and  not  that  the  present  suit  had 
been  brought  within  three  ytfars  of  the  Act 
IV.  award. 


But  we  think  that  limitation,  considered 
as  a  separate  issue  in  bar,  cannot  be  applied 
to  this  suit,  inasmuch  as  it  clearly  appears 
from  the  record  that  both  contending  parties 
are  members  of  the  same  Hindoo  family,  and 
are  joint  proprietors  of  the  property  in  suit. 
The  possession  of  one  member  of  the  family 
cannot,  therefore,  be  an  adverse  possession, 
so  as  to  bring  the  case  within  the  statute 
The  issue  of  limitation  was  consequently 
mixed  up  with  the  decision  on  the  merits. 

For  the  rest  the  Judge  has  gone  carefully 
into  the  merits  of  the  case,  and  has  found 
as  a  fact  that  the  special  appellant  is  not 
entitled  to  retain  possession  of  the  property. 
With  this  finding  we  cannot  interfere,  and 
the  special  appeal  is  therefore  dismissed 
with  costs. 


The  6th  September  1864. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Hindoo  Law  of  Inheritance — Sister's  Son. 

Case  No.  2348  of  1863.   " 

Special  Appeal  from  a  decision  passed  by 
Mr.  E.  S.  Pearson,  Judge  of  Tirhoot, 
dated  the  21st  April  1863,  affirming  a 
decision  of  the  Sudder  Ameen  of  that 
District,  dated  the  13th  January  1863. 

Jowahir  Rahoot  and  others  (Plaintiffs), 

Appellants, 

versus 

Mussamut  Kailassoo  (Defendant), 
Respondent. 

Mr.  R.  T.  Allan  and  Baboos  Kissen  Succa 
Mookerjee  and  Kalee  Prosunno  Sein  for 
Appellants. 

Baboo  Sreenath  Doss  for  Respondent. 

A  sister's  son,  except  in  Bengal,  is  no  heir  according 
to  the  Mitakshara  cr  the  Mithila  School, 

In  this  case  the  special  appellants,  as  the 
next  reversioners  to  a  widow,  sued  to  set 
aside  certain  alleged  illegal  alienations  by 
her,  and  to  restrain  her  from  committing  any 
further  waste. 

Both  the  Lower  Courts  dismissed  the 
plaintiffs'  case  on  the  ground  that,  there  being 
a  sister's  son  to  the  deceased  husband  of  the 
widow,  the  special  appellants,  agnatic  rela- 
tions, were  not,  under  the  Mithila  law,  entitled 
tp  be  considered  as  reversioners. 

The  precedent  quoted  by  the  Lower  «App  el- 
late  Court,  page   142,  Vol.  6th,  Special  J  Le- 
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potts,  simply*decides  the  rights  of  the  daugh- 
ter's son,  and  not  of  the  sister's  son;  as  wrong- 
ly stated  by  the  Lower  Appellate  Court. 

The  sister's  son,  except  in  Bengal,  is  no 
heir  according  to  the  Mitakshara  or  the 
Mithila  School.  The  special  appellants  being 
thus  the  reversioners,  we  remand  the  case  to 
the  first  Court  to  try  it  on  tlie  merits. 


The  6th  September  1864. 

Present: 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Hindoo  Law  (Bengal  School)— Majority. 

Case  No.  1721  of  1864. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  S udder  Ameen  of  East 
Burdwan,  dated  the  10th  March  *86j% 
affirming  a  decision  of  the  Moonsiff  of 
Bamanarrah,  dated  the  19th  August 
1861. 

Drobo  Moyee  Dossee  (Defendant), 
Appcllant% 

versus 

Juggessur  Hati  (Plaintiff),  Respondent. 

Baboo  Bhuggobullv  Churn  Ghose  for 

Appellant. 

Baboo  Oprokash  Chunder  Mookerjee  for 

Respondent. 

According  to  the  Bengal  School,  in  all  matters  uncon- 
nected with  the  possession  of  estates  under  Government, 
fifteen  years  is  the  age  of  majority  of  male  Hindoos. 

In  this  case. the  Lower  Appellate  Court 
gave  a  decree  to  the  plaintiff,  overruling 
the  plea  of  limitation  upon  the  ground  that, 
deducting  the  period  of  the  plaintiff's  minor- 
ity, the  case  (brought  before  Act  XIV.  of 
1859  came  into  operation)  was  in  time. 

The  Court,  however,  has  erred  in  its  cal- 
culation. It  has  allowed  eighteen  years  to 
the  plaintiff  for  his  minority,  though  the  pro- 
perty in  dispute  was  not  an  estate  held  under 
Government. 

In  all  matters,  unconnected  with  the  pos- 
session of  estates  held  under  Government, 
it  has  been  settled  that,  according  to  the 
Bengal  School,  the  minority  of  male  Hindoos 
terminates  with  the  completion  of  the  fifteenth 
year. 

As  the  case  is  clearly  barred  by  limitation, 
ve  decree  the  special  appeal  with  costs,  re- 
verse the  order  of  the  Lower  Appellate  Court 
^ith  costs,  and  dismiss  the  suit  with  costs. 


The  6th  September  1864. 

Pt  esenl : 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover, 

Puisne  Judges. 

English  Law  of  Bills  of  Exchange  (Appli- 
cability of)-*-Nottce  of  Dishonour  or  Non- 
payment. 

Case  No.  517  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  £.  /'.  Lauiour,  Judge  ofPalna,  dated 
the  2nd  October  1863,  affirming  a  decision 
of  Moulvie  Sukawat  Hossein,  Principal 
Sudder  Ameen  of  that  District,  dated 
the  jth  July  1863. 

Mr.  T.  W.  Pigue  (Defendant),  Appellant, 

versus  » 

Golab  Ram  and  others  (Plaintiffs), 
Respondents. 

Appellant  in  person. 

Baboos  Dwarkanalh  Milter,  Onoocool  Chun- 
der Mookerjee,  and  Lukhy  Churn  Bose  for 
Respondents. 

Though  the  strict  English  law  regarding  bills  of 
exchange  is  not  applicable  to  transactions  in  which  one 
of  the  parties  is  a  native  of  India,  and  they  are  not  shown 
to  have  been  dealing  with  reference  to  the  English 
mercantile  custom,  yet  the  holder  of  a  bill,  to  be 
entitled  to  sue  the  maker,  must  give  him  notice  of  dis- 
honour or  non-payment  within  such  reasonable  time  as 
will  enable  him  to  protect  himself.  If  the  maker,  for 
want  of  notice,  has  sustained  injury  or  risk  of  injury, 
he  is  no  longer  liable. 

Plaintiff,  the  payee,  sued  the  maker  of 
a  bill  of  exchange  not  paid  by  the  acceptor. 

Defendant,  among  other  pleas,  pleaded  that 
the  holder  of  the  .bill  had  neglected  to  give 
him  notice  of  non-payment,  and  that  he  had 
suffered  injury  in  his  affairs  in  consequence, 
therefore  that  he  was  no  longer  liable. 

In  appeal  to  the  Judge  he  took  the  same  plea, 
but  neither  Court  took  any  notice  of  that  plea. 
Defendant  consequently  appeals  specially. 

We  think  that  the  special  appellant  was 
entitled  to  an  adjudication  on  this  plea^and 
that  the  case  must  be  remanded  to  the  first 
Court  for  the  purpose.  For  the  guidance  of 
the  Lower  Courts  in  disposing  of  the  issue, 
we  thus  lay  down  the  law  on  the  point. 
The  strict  English  law  regarding  bills  of 
exchange  is  not,  we  think,  applicable  to 
transactions  in  which  one  of  the  parties  is  a 
native  of  India,  and  the  circumstances  do 
not  show  that  they  were  dealing  with  refer- 
ence to  English  mercantile  custom.  But,  on 
general  grounds  of  equity  and  good  con- 
science, we  consider  that  the  holder  of  a  bill, 
who  means  to  come  upon  the  maker,  must 
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give  him  notice  of  dishonour  or  non-payment 
within  some  such  reasonable  time  as  shall 
enable  the  maker  to  protect  himself,  and  that, 
if  the  maker,  for  want  of  notice,  has  been 
subject  either  to  injury  or  to  material  risk 
of  injury,  he  is  no  longer  liable.  It  is  quite 
•clear  that,  if  the  holder  were  to  give  the 
acceptor  much  time  to  pay  without  the  con- 
sent of  the  drawer,  the  drawer  would  have 
equitable  ground  of  defence,  Now,  if  the 
holder  neither  prosecutes  the  acceptor,  nor 
gives  to  the  drawer  such  notice  as  will  en- 
able him  to  take  measures  for  his  own  pro- 
tection, he  practically  gives  the  acceptor 
time.  We  therefore  remand  the  case  to  try 
whether  notice  of  non-payment  was  given 
to  the  maker  of  the  bill  within  reasonable 
time,  and  whether,  by  reason  of  want  of 
notice,  defendant  sustained  injury  or  risk  of 
injury.  If  both  these  questions  be  proved 
in  favour  of  defendant,  the  suit  will  be  dis- 
missed. 


The  6th  September  1864. 

Present : 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover, 

Puisne  Judges. 

Rights  of  Occupancy — Farmers. 

Case  No.  840  of  1864  under  Act.  X.  of  1859. 

Special  Appeal  fiom  a  decision  passed  by 
Mr.  C.  S.  Belli,  Judge  of  Kajshahye, 
dated  the  yth  December  1803,  affirming  a 
decision  of  Mr.  S.  H.  C.  7  ay  I  or.  Collect 
or  of  that  District,  dated  the  28th 
November  186 /. 

Messrs.  R.  Watson  and  Co.  (Plaintiffs), 

Appellants, 

versus 

Koer  Jogendronarain  Roy  (Defendant), 

Respondent. 

Messrs^  R.  T.  Allan  and  R.  E.  Twidale  and 
Baboo  Onoocool  thunder  Mookerjee  for 
Appellants. 

None  for  Respondent. 

Persons  holding1  as  simple  ryots  for  twelve  years  be- 
fore or  after  their  holding  as  farmers  may  acquire  a 
right  of  occupancy. 

We  think  that  it  is  found  on  sufficient 
grounds  that  no  mokureree  tenure  has  been 
made  out. 

The  appellant  further  urges  that,  if  he 
has  not  a  mokureree  right,  he  has  at  least  a 
twelve  years'  right  of  occupancy,  and  on  this 
point  the  finding  is,  we  thinly  not  so  clear  as 
it  might  be,  for  tile  Judge  does  not  clearly 


find  whether  tfre  dakhilas  were  for  this  land, 
or  for  tiny  other  land,  and  seems  merely  to 
conjecture  that  the  appellants  occupied  these 
lands  as  farmers.  The  Judge  rules,  we  think 
quite  correctly,  that  the  occupation  by  the 
appellants  of  certain  lands,  while  they  held 
the  farm  of  the  village,  would  not  give  them 
a  right  of  occupancy  as  ryots  But  appel- 
lants insist  that  their  farm. is  of  very  recent 
date,  whereas  they  have  held  these  lands 
from  a  much  earlier  period,  and  the  respond- 
ent has  not  appeared  to  contradict  them. 
We  think  that,  if  the  appellants  had  held 
the  lands  claimed  as  simple  ryots  for  twelve 
years  before  or  after  their  holding  as  farmers, 
they  would  have  acquired  a  right  of  occu- 
pancy, and  we  remand  the  case  for  a  distinct 
finding  on  that  issue. 


The  6th  September  1864. 

Present: 

The  Hon'ble  W.  S.  Seton-Karr  and  E.  Jack- 
son, Puisne  Judges. 

Evidence  (Parol)  to  contradict  a  Deed* 

« 

Case  No.  946  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Greesh  Ch  under  Ghose  Roy  Bah  a- 
door,  Principal  Sudder  Ameen  of  the  24- 
Pergunnahs,  dated  the  joth  January  1864, 
modifying  a  decision  of  the  Moons  iff  of 
ManicktolTah,  dated  the  gth  September 
1863. 

Kassim  Mundle  (Defendant),  Appellant, 

versus 

Sreemutty  Noor  Beebee  and  others  (Plaintiffs), 

Respondents. 

Baboo  Greesh  Chunder  Ghose  for  Appellant 

Baboos  Chunder  Madhub  Ghose  and    Hem 
Chunder  Banerjee  for  Respondents. 

Oral  evidence  will  he  allowed  to  defeat  a  written 
contract  only  where  mistake  or  fraud  is  proved.  A  deed 
of  sale  cannot,  by  reason  of  a  verbal  agreement,  he 
regarded  as  a  mortgage,  when  it  is  not  alleged  that  the 
mortgagor  was  induced  by  mistake  or  fraud  to  sign  the ' 
deed  of  sale,  and  when  the  purchaser  from  the  mort- 
gager sues  for  redemption  with  the  full  knowledge  that 
his  vendor  had  already  executed  a  deed  of  sale  to  the 
defendant. 

This  was  a  suit  by  a  purchaser  from  a 
mortgagor  to  recover  possession  of  certain 
mortgaged  lands  on  the  ground  that  the  sum 
of  money  for  which  the  mortgage  was  granted 
had  been  realized  from  the  usufruct. 

The  defence  was  that  the  lands  in  question 
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had  been  sold  and  not  mortgaged,  in  proof  of 
which  the  deed  of  sale  was  produced.  The 
plaintiff  admitted  the  genuineness  of  this  do- 
cument, but  averred  that  although  a  bill  of 
sale  was  drawn  out  and  signed,  still  there  was 
a  verbal  agreement  between  the  parties  that 
the  transaction  should  be  considered  \\  mort- 
gage redeemable  in  fifteen  years,  which  time 
had  elapsed. 

Both  the  Courts  have  held  that  the  trans- 
action was  a  mortgage  on  the  evidence  of 
the  two  witnesses  who  attested  the  written 
deed  of  sale,  and  of  the  mortgagor.  The 
first  Court  declared  the  plaintiff's  title  to  re- 
deem on  payment  of  the  consideration  men- 
tioned in  the  deed  of  sale,  which  was  held 
not  to  have  been  recovered  from  the  usufruct. 
The  Principal  Sudder  Ameen,  on  appeal,  de- 
creed the  plaintiff's  title  to  obtain  possession 
of  the  land,  remarking  that  the  fraud  of  the 
defendant  in  declaring  the  transaction  a  sale 
relieved  the  plaintiff  from  his  liability  to  repay 
the  consideration-money. 

The  grounds  taken  on  special  appeal  are 
that  oral  evidence  cannot  be  admitted  to  varv 
a  written  contract,  and  that,  even  if  the  trans- 
action was  a  mortgage,  the  mortgagee  is  en- 
titled to  the  sum  lent  by  him. 

The  precedents  of  the  30th  March  1859 
and  30th  March  1863  are  quoted  on  the  one 
hand,  and  those  of  the  27th  February  1863, 
page  144,  and  September  1862,  page  325, 
Hay's  Reports,  are  quoted  on  the  other  hand. 
These  decisions  were  reviewed  in  a  late  de- 
cision of  this  Court,  dated  the  20th  July 
1864,  reported  at  page  160  of  Wy man's 
Legal  Remembrancer.  The  rule  of  law  as  to 
the  cases  in  w  hich  oral  evidence  is  admitted 
to  vary  or  control  a  written  contract  was 
also  then  quoted  from  Story's  Equity  Juris- 
prudence, Section  157  :  —"Parol  evidence  will, 
as  a  general  rule,  not  be  received,  to  vary  or 
control  written  contracts.  But  this  rule  is  not 
enforced  where  either  mistake  or  fraud  is  prov- 
ed.'' In  this  case  the  plaintiff  does  not  allege 
that  any  fraud  has  been  practised  upon  the 
mortgagor  or  upon  him.  The  mortgagor,  of 
his  own  accord,  signed  a  deel  of  sale.  It 
was  not  obtained  from  him  by  any  fraud  or 
any  mistake.  He  would  certainly  not,  under 
ordinary  circumstances,  have  signed  a  deed 
of  sale  if  he  had  only  mortgaged  the  land. 
He  might  have  done  so  for  some  particu- 
lar reason,  and  that  reason  would  most  pro- 
bably involve  a  fraud  upon  other  parties. 
No  reason  has  been  alleged  for  the  decep- 
tion in,  this  case.  The  question  here  is  whe- 
ther oral  evidence  is  to  be  permitted,  not 
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only   to   varv   or  control    written   contracts, 
but  directly  to   defeat   and    set  them  aside, 
and  this  is  to  be  acceded  to  by  the  Courts 
without  any  allegation  that  fraud  was  prac- 
tised in  obtaining  the   written  contract,  sole- 
ly, as  the  Lower  Courts  urge,  in  favour  of 
their  view  of  the  law,  because  it  is  the  cus- 
tom of  the  country.     Those  Courts  must  be 
fully  aware  that  it  is  not  the  custom   in  this 
or  any  other  country  to  give  a  deed  of  sale 
when  the  transaction  is    only    a    mortgage. 
Sometimes  such  deeds  are  given,  restrained 
by  a  subsequent  ikramama  or  deed  executed 
by  the  mortgagee  in  favour  of  the  mortgagor, 
admitting  that  the  transaction  is  a  mortgage. 
Sometimes   they   are   given   to  deceive    and 
defraud  other  parties.     Sometimes  they  are 
given  by  mistake,  or  obtained  by  fraud.     No 
such  allegation  is  made  in  this  case.    The 
witnesses  who  attested  the  deed  which  pur- 
ports to  be  a  sale,  now  declare  that  it  was  a 
mortgage  for  fifteen  years,  in  which  time  the 
principal   and  interest  of  the  sum  lent  was 
to  be  paid  off  from  the  usufruct.    The  pro- 
ceeds of  the  land  are  proved  to  be  Rs.   14. 
a  year.     It  is  impossible  that  the  principal 
and  interest  of  a  loan  of  Rs.  200  could  be 
paid  off  in    fifteen    years    with    Rs.    14    a 
year.     It  is  evident  that,  at  the  usual  rate 
of  this  country,  the  interest  alone  would  not 
be  paid  off,  much  less  any  of  the  principal  be 
paid.     These  facts  prove  the    falsehood    of 
the  defendant's  statements.     We  have  nothing, 
however,  to  do  with  the  question  of  fact.     It 
is  a  maxim  of  law  that  oral  evidence  will  be 
allowed    to   defeat  a    written    contract    only 
where  mistake  or  fraud  is  proved.     There  is 
no  allegation  of  this  sort  on  the  part  of  plaint- 
iff.    It  is  not  said  that  the    mortgagor    by 
mistake  or  fraud  was  induced  to  sign    the 
deed   of  sale,    and    the    plaintiff  proved  his 
right  to  bring  this  action  with  his  eyes  open, 
and  with  the  full  knowledge  that  his  vendor 
had  already  executed  a  deed  of  sale  to  the 
defendant. 

The  decision  of  the  Lower  Court  if  re- 
versed, and  the  plaintiff's  suit  dismissed  with 
all  costs. 


The  6th  September  1864. 

Presen  I : 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover, 

Puisne  fudges. 

Cross-appeal. 

Case  No.  192  of  1864. 

Special  Appeal  from   a  decision  passed   by 
Mr.  E.  S.  Pearson,  yudge  of  Tirhoot, 
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</j/*/  M*  i$th  September  1863,  amend- 
ing a  decision  passed  by  the  Moonsiff  of 
Taj  pore,  dated  the  12th  May  1863. 

Baboo  Mutty  Lall  (Plaintiff),  Appellant, 

versus 

Lala  Dwarkapershad  and  others  (Defendants), 

Respondents. 

Baboo  Roopnath  Banerjee  for  Appellant. 

Mr.  R.  E.  Twidale  for  Respondents. 

The  first  Court  decided  that  the  land  in  dispute  was 
defendant's,  but  maintained  plaintiff's  ryots'  right  of  way 
over  it.  Plaintiff  only  appealed  to  the  Judge,  who  on 
the  simple  ground  that  the  land  was  defendant's  abso- 
lutely, dismissed  plaintiff's  claim.  Held,  that  the  Judge 
could  not  do  this  without  a  cross-appeal  by  the  defend- 
ant, and  that,  if  the  defendant  did  urge  a  cross-appeal, 
the  Judge  was  bound  to  adjudicate  on  the  question  of 
the  plaintiff's  ryots'  right  of  way  over  the  disputed  land. 

This  was  a  case  regarding  a  small  strip  of 
four  cubits  of  land,  which  each  party  claimed 
as  their  own.  The  first  Court  found  that 
neither  statement  was  quite  true,  that  the 
land  was  defendant's  lands,  but  that  plaintiff's 
ryots  had  a  right  of  way  over  it  for  ingress 
and  egress  to  and  from  their  fields,  and 
ordered  that  this  right  should  be  maintained. 
Plaintiff  appealed  to  the  Judge.  There  is 
nothing  on  the  record  to  show  that  defend- 
ant urged  any  cross-appeal.  But  the  Judge, 
on  the  simple  ground  that  the  land  was 
found  to  be  within  defendant's  boundary, 
absolutely  dismissed  plaintiff's  claim.  We 
think  that  the  Judge  could  not  do  this  with- 
out a  cross-appeal  on  the  part  of  the  defend- 
ant, and  that,  if  the  defendant  did  urge  a 
cross-appeal,  the  Judge  was  bound  to  adjudi- 
cate on  the  question  raised  by  the  decision 
of  the  first  Court,  whether  there  was  not  a 
right  of  way  over  the  disputed  land  to  en- 
able plaintiff's  ryots  to  obtain  access  to  their 
fields.  We  therefore  remand  the  case,  The 
Judge  will  first  ascertain  whether  defendant 
urges  any  cross-appeal,  and  if  so,  will  record 
it :  thereupon  the  issue  arises.  He  will  de- 
cide^wkether,  as  found  by  the  first  Court,  the 
right  of  way  exists. 

The  6th  September  1864. 

Present: 

The  HonTde  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Sales— Registration. 

Case  No.  94  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Naziroodeen,  Additional  Prin- 
cipal Sudder  Ameen  of  ffooghly,  dated 
the  rjth  October9 1863,  reversing  a  decision 


passed  by  Baboo  Kishenchunder  Chow- 
dry,  Moonsiff  of  Se  ram  pore,  dated  the 
14th  April  1863. 

Koylash  Chunder  Chatterjee  (Plaintiff), 

Appellant, 

versus 

Gopal   Chunder  Chatterjee  and  others   (De- 
fendants), Respondents. 

Baboos    Oprokash    Chunder    Mooherjee    and 
Roy  Sreenath  Sein  for  Appellant. 

Baboos  Nilmadhub   Bose  and    Gour  Huree 
Bose  for  Respondents, 

A  person  cannot  claim  under  an  unregistered  prior 
verbal  contract  to  the  detriment  of  a  party  holding  bond 
fide  under  a  subsequent  registered  deed. 

Plaintiff,  now  special  appellant,  sued  for 
certain  lands  by  way  of  specific  performance 
of  a  verbal  contract  of  sale  accompanied  with 
payment  of  part  of  the  price  as  earnest- 
money. 

Defendants,  Ram  Chunder  and  others, 
hold  under  a  subsequent  registered  deed  of 
sale. 

It  seems  unnecessary  to  go  into  the  ques- 
tion whether,  according  to  the  custom  of  this 
country,  verbal  contract  for  the  sale  of 
land  would  be  binding,  for  it  seems  quite 
clear  to  us  that  the  case  is  governed  by  Act 
XIX.  of  1843,  which  gives  to  registered 
deeds  of  sale  an  absolute  preference  over  all 
other  deeds  which  have  not  been  so  regis- 
tered. Even  if  there  be  question  as  to 
whether  a  verbal  contract  is  a  deed,  we 
have  no  doubt  that,  on  the  principle  of  a 
fortiori^  a  verbal  contract  must  all  be  in 
validated.  Since,  then,  plaintiff  has  not  ob- 
tained, prior  to  the  registered  sale,  so  com- 
plete a  transfer  in  respect  of  possession  and 
title  as  to  render  the  subsequent  deed  alto- 
gether inoperative  against  him,  he  cannot 
claim  under  any  unregistered  prior  contract 
to  the  detriment  of  a  party  holding  bond  fide 
under  a  subsequent  registered  deed.  Wc 
therefore  dismiss  the  appeal  with  costs. 


The  6th  September  1864. 
Present : 

The  Hon'ble  H.  V.  Bayleyand  E.Jackson, 
Puisne  Judges. 

Julkurs— Dried-up  lands. 

Case  No.  478  of  1863  and  Nos.  194  and  19$ 

of  1864. 

Regular  Appeal .  from  a  decision  passed  by 
Moulvie  Anwar  Ali  Khan,  Principal 
Sudder  Ameen  of  Purneah,  date  J  tht 
tjfh  June  1863. 
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Bissen  Lai  rfass  and  others  (Defendants), 

Appellants, 

versus 

Ranee  Khyrunnissa  Begum  and  others  (Plaint- 
iffs) and  "the  remaining  Defendants,   Res- 
\        pondenls. 

i 

t 

I  Baboo s  Debendro  Karain  Bose,  Dwarkanath 
I  Mitter,  and  Unnoda  Pershad  Banerjee  for 
i        Appellants. 

Moonshee  Ameer  Alt'  and  Mr.  John  Baptist 

for  Respondents. 

!  Where  a  julkur  dries  up,  the  dried  land  below  the 
I  water  does  not,  as  a  matter  of  course,  become  the  right 
i     of  the  holder  of  the  julkur. 

[  These  three  cases,  it  is  admitted  by  the 
pleaders,  will  be  governed  by  one  and  the 
same  decision  in  appeal. 

The  one  question  to  be  answered  in  all  three 
is,  whether  the  appellant  is  entitled  to  the 
land  which  may  have  dried  up  under  the  wa- 
ter channel  of  29  villages  washed  by  the  course 
of  the  river  Puroah,  or  is  not  so  entitled. 

The  following  allegation  of  the  appellant, 
and  upon  which  he  bases  his  claim,  is  admit- 
ted by  the  opposite  party  to  be  correct,  so  far 
as  it  is  regarded  as  a  statement  of  fact, — /'.  e.9 
that  the  appellant  took  the  settlement  of  the 
Monzah  Aisjah  julkur,  and  that  such  settle- 
ment gave  a  right  of  fishery  through  the  course 
of  the  river  Puroah,  where  it  washed  the  29 
villages  before  referred  to. 

But  appellant  avers,  and  respondent  de- 
nies, that  the  settlement  gave  any  right  to 
land  under  the  river  wherever  and  whenever 
it  dried  up  in  the  above  course. 

After  hearing  the  pleadings  of  both  parties 
and  such  evidence  as  they  wished  to  adduce, 
we  are  clearly  of  opinion  that  appellant  is  not 
entitled  to  the  dried-up  land  which  he  claims, 
but  is  entitled  to  all  the  fishery  and  other 
rights  attaching  to  any  water  in  the  river  Pu- 
roah along  the  course  of  the  29  villages.  The 
terms  of  the  deed  are,  to  our  mind,  clearly 
such  as  would  give  only  a  definite  julkur  right. 
That  julkur  was  specified,  and  that  was  the 
specific  item  settled  in  the  appellant.  Had 
land  been  also  intended  to  have  been  includ- 
ed, it  also  would  have  been  specified,  and  so 
far  from  its  following  as  a  matter  of  right,  or 
of  course,  as  now  contended  by  appellant, 
that  where  the  julkur  may  dry  up,  the  dried 
land  belpw  the  water  becomes  the  right  of  the 
~K)lder  of  the  julkur,  it  is  sufficient  to  say  that 


no  warrant  or  authority  of  law  or  precedent 
has  been  cited  to  us  in  support  of  such  a  plea. 
But  the  current  of  decisions  is  to  the  con- 
trary. 

Under  such  a  state  of  facts,  we  see  no  rea- 
son to  interfere  with  the  decision  of  the  Court 
below  against  the  appellant,  and  we  dismiss 
these  three  appeals  with  costs. 


The  6th  September  1864. 

Present: 

The  Hon'ble  G.  Loch  and   H.   V.  Bayley, 

Puisne  Judges. 

Mahomedan  Law— Sales  or  Gifts  by  Females. 

Case  No.  3378  of  1863. 

Special  Appeal  from  a  decision  passed  by  Mr. 
F.  Tucker,  Officiating  Additional  Judge  of 
Behar,  dated  the  18th  August  1863,  affirm- 
ing a  decision  pasted  by  Baboo  Tarakant 
Bidyasagur,  Principal  Sudder  Ameen  of 
that  District,  dated  the  sgth  November  1862. 

Mahomed  Zuheerul  Huq,  alias  Ahmed  Buksh, 
and  others  (some  of  the  Defendants),  Ap- 
pellants, 

versus 

Mussamut  Butoolun  and  others  (Plaintiffs), 
and  Defendants,  Respondents. 

Messrs.  R.    V.  Doyne,  C.  Gregory,  and  G. 
Gregory  for  Appellants. 

Baboo  KishenKishore  Ghose,  Moonshee  Ameer 
Ali,  and  Mr.  A.  F.  Lingham  for  Respon- 
dents. 

A  Mahomedan  lady  can  sell  or  give  away  her  property 
as  she  pleases.  When  a  mother  makes  a  gSt  to  her 
children,  and  one  of  them  seeks  to  set  it  aside  as  fraudu- 
lent, so  far  as  it  affects  the  plaintiff's  right  of  inheritance, 
so  long  as  the  mother  is  alive  and  admits  the  execution 
of  the  deed  of  gift,  the  plaintiff  is  not  in  a  position  to 
disturb  it,  and  it  is  quite  immaterial  'in  such**  oase 
whether  the  plaintiff's  consent  was,  or  was  not,  given. 

The  points  taken  in  special  appeal  are  :  rst, 
that  the  Lower  Appellate  Court  is  wrong  in 
supposing  that  Azmut  Bebee,  a  Mahomedan 
lady,  had  not  absolute  power  over  her  property 
to  sell  it,  or  give  it  away  to  whom  and  in  what- 
ever proportions  she  pleased.  And  it  was 
perfectly  immaterial  whether  the  plaintiff  or 
her  husband  signed  the  deed  of  gift  or  sale  as 
it  is  called.  Plaintiff's  signature  could  have 
no  effect  in  the  validity  of  the  deed,  nor  could 
she  disturb  the  arrangement  of  the  property 
made  by  her  mother  during  her  life-time. 
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2nd. — Plaintiff  is  not  in  a  position  to  bring 
such  an  action  as  the  present,  her  mother 
being  still  alive. 

The  suit  was  brought  to  set  aside  a  deed 
of  sale  or  gift  executed  by  Azmut  Bebee  in 
favour  of  her  five  children,  plaintiff  being  of 
the  number,  as  far  as  plaintiff's  share  was 
concerned ;  and  plaintiff  contended  that  her 
mother  had  no  right  to  make  such  a  disposi- 
tion of  her  property.  The  first  Court  very 
properly  held  that  a  Mahomedan  has  perfect 
control  over  his  property,  but  having  done 
this,  the  Principal  Sudder  Ameen  went  on  to 
decide  a  point  that  was  not  sought  to  be  de- 
cided— viz,,  whether  plaintiff  had  or  had  not 
given  her  consent  to  the  disposition  of  the  pro- 
perty, and  he  held  that  she  had  not  done  so, 
and  gave  a  decree  to  that  effect.  Now,  this 
was  not  the  relief  asked  for  by  the  plaintiff. 
She  contended  that  the  deed  of  gift  was  frau- 
dulent, and  she  sought  to  set  it  aside  in  so  far 
as  it  affected  her  right  of  inheritance.  So  long 
as  Azmut  Bebee  is  alive,  and  admitted  the 
execution  of  the  deed,  plaintiff  is  not  in  a  po- 
sition to  disturb  it,  and  having  disposed  of  the 
first  question,  the  Court  should  not  have  raised 
another  not  in  the  plaint,  but  should  have  dis- 
missed the  suit,  The  opinion  of  the  Judge, 
that  a  Mahomedan  lady  has  only  a  life-interest 
in  property  which  is  her  own,  is  altogether  a 
mistake.  We  set  aside  the  decisions  of  both 
Courts,  and  dismiss  the  suit  with  costs. 


The  7th  September  1864. 
Present  ; 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Limitation— Adverse  Possession. 

Cases  Xos.  697  and  698  of  1864. 

Special  Appeal  from  a  decision  passed  bv  Mr. 
A.  W.  Russell,  Officiating  Judge  of  Behar, 
Jated  the  22nd  December  1863,  affirming  a 
decision  passed  by  Sheikh  AliAzim,  Princi- 
pal Sudder  Ameen  of  that  District,  dated 
the  i$ih  June  1863. 

Syudoonnissa  Begum  (Plaintiff),  Appellant, 

versus 

Mussamut  Kumuroonnissa  and  others  (De- 
fendants), Respondents. 

Mr.  John  Baptist  for  Appellant. 

Mr.  G.  Gregory  and  Baboo  Kishen    Succa 
Mookerjee  for  Respondents. 

A  suit  for  confirmation  of  possession  by  declaration 
of  the  plaintiff's  rigtil  to  collect  rent  from  the  defendant 


as  mokurereedar.  The  defendant  pleaded  a  right,  not 
only  as  mokurereedar,  but  also  as  owner.  The  plaintiff's 
claim  was* held  to  be  barred  on  the. ground  that  the 
defendant's  possession  for  thirty  years  was  adverse  to 
the  plaintiff. 

The  plaintiff  in  these  suits,  having  un- 
successfully sued  the  defendant  for  arrears  of 
rent  before  the  Collector,  now  brings  a  suit 
for  the  confirmation  of  her  possession  by  a 
declaration  of  her  right  to  collect  rent  from 
the  defendant  as  mokurereedar. 

The  defendant  pleads  that  the  plaintiff  has 
no  title  to  the  properly  over  which  he  claims 
a  10-anna  right;  that  the  whole  16  annas 
belong  to  him  as  malik  and  also  as  mokureree- 
dar. 

The  Lower  Courts  dismissed  the  plaintiff's 
claim,  being  of  opinion  that  he  was  unable  to 
show  possession  of  the  property  sued  for 
during  thirty  years. 

Plaintiff  now  appeals  specially,  urging 
that,  as  defendant  claims  only  as  mokureree- 
dar, the  question  of  his  possession  for  thirtv 
years  or  otherwise  was  immaterial.  His  title 
should  have  been  enquired  into. 

The  defendants  plead  a  right,  not  only  as 
mokurereedars,  but  also  as  owners.  Their 
possession,  therefore,  has,  for  thirty  vears, 
been  adverse  to  plaintiff,  and  plaintiff  "is  out 
of  Court  on  this  ground  alone.  We  reject 
the  two*applications  with  costs. 


The  7th  September  1864. 

Present :  , 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell,] 

Puisne)  Judges. 

Arbitration  (as  to  absent  plaintiff)— Section 
170,  Act  VIII.  of  1850. 

Case  No.  821  of  1864. 

Special  Appeal  from  a  drciu'on  passed  M 
Mr.  H.  S.    Thomson,  Judge  of  the  SrnaJfi 
Cause  Court,  ivith  the  powers  of  a  PrtnX 
cipal     Sudder     Ameen    of    Backer  gun ge\ 
dated  the   21st  January    1864,    reversing 
a  decision  passed  by  Baboo  Hurrish   thun- 
der Mitter,  Moonsiffof  Burrisal,  dated  ihi 
12th  December  1862. 

Gour  Chunder  Puteetundo  (Plaintiff), 

Appellant, 

versus 

Joogul  Chundei,  alias  Shama  Churn  Ghi 
and  others  (Defendants),  Respondents. 

Baboo  Hem  Chunder  Banerjee  for 

Appellant. 

Baboos  Kalee  Mohun  Doss  and  Luckee 

Churn  Bose  for  Respondents. 

A  plaintiff  rr  ust  show  special  authority  to  assent  to  m 
arbitration  on  behalf  of  another  plaintiff.    The  Cow 
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cannot  legally  allow  the  case,  as  regards  an  absent  plaint- 
iff, to  be  decided  by  a  reference  to  arbitration. 

A  plaintiff  required  to  affoear,  but  not  to  give  evi- 
dence, does  not  fall  within  Section  1 70,  Act  VI 1 1 .  of  1 8s 9. 

Two  brothers,  Gour  Chundcr  and  Budden 
Chunder,  sued  for  possession  of  a  land  by  the 
reversal  of  an  award  under  Act  IV.  of  1840. 
The  plaintiff,  Budden  Chunder,  filed  and 
verified  his  own  plaint  and  written  state- 
ment, and  his  brother  Gour  Chunder  exe- 
cuted a  power-of-attorney  empowering  him  to 
do  the  same  acts  on  his  behalf.  He  also  exe- 
cuted a  vakalutnamah  in  the  name  of  a  va- 
keel practising  severally  in  the  Lower  and  Ap- 
pellate Courts. 

The  first  Court  gave  plaintiff  a  decree.  On 
appeal  the  defendant  proposed  a  resort  to 
arbitration,  and  Budden  Chunder,  the  plaint- 
iff, on  his  own  part,  and,  apparently  in  the 
judgment  of  the  Court,  on  the  part  of  his 
brother,  assented  to  the  same.  The  arbitra- 
tion was  unfavorable  to  the  plaintiff's  claim, 
and  after  the  return  of  the  arbitration  award, 
the  Judge,  looking  at  it,  and  also  at  the  evi- 
dence, confirmed  the  order. 

The  plaintiff,  Gour  Chunder,  now  appeals 
specially,  urging  that  the  arbitration  was  in- 
valid :  ist — Inasmuch  as  it  had  been  assented 
to  on  his  behalf  by  his  brother,  who  was  not 
specially  authorized  by  an  instrument  in 
writing  so  to  act.  2nd — Inasmuch  as  even 
his  pleader  was  not  so  authorized. 

We  think  that  it  is  quite  clear  that  the 
plaintiff's  brother  was  not  specially  authorized 
to  absent  to  an  arbitration  on  his  brother's 
behalf,  and  neither,  we  may  add,  was  his 
vakeel  in  the  cause  ;  and  though  Section  1 1 6 
declares  that,  on  the  non-appearance  of  one 
plaintiff,  the  suit  can  proceed  as  the  suit  of 
the  plaintiffs  or  plaintiff  who  has  appeared 
in  the  same  way  as  if  all  the  plaintiffs  had 
appeared,  still,  in  the  present  case,  plaintiff 
had  appeared  by  vakeel,  and  that  Section  is 
inapplicable.  The  arbitration,  therefore,  on 
ground  of  strict  law,  cannot  stand.  More- 
over, we  think  that  uhen  *  there  are  two 
plaintiffs,  only  one  of  whom  is  present,  the 
C~irt  cannot  legally  allow  the  case  as  re- 
g:  ds  the  other  to  be  decided  by  a  reference 
tc  arbitration.  An  arbitration  to  be  valid 
11  ist  embrace  the  interest  of  all  the  parties 
tc  the  cause.  In  the  case  before  us,  Gour 
C  under,  the  plaintiff,  was  required  to  ap- 
p^r,  but  not,  it  would  seem,  to  give  evidence, 
sc  as  to  bring  him  within  the  terms  of  Sec- 
ti  n  170  of  Act  VIII.  of  1859. 

Jnder  this  view  of  the   case,    therefore, 
a    ticfering  the  arbitration  which  was  passed 


in  this  case  altogether  null  and  void,  we 
remit  the  case  to  the  Principal  Sudder 
Ameen,  that,  paying  no  attention  to  that 
award,  but  giving  his  own  mind  to  the  facts 
in  evidence,  he  will  pass  such  an  order  as  may 
seem  to  him  just  and  proper. 


The  7th  September  1864. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges, 

Sureties  (Liability  of). 

Case  No.  1150  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr,  H'.  7\  Tucker,  Judge  of  Backer- 
gunge,  dated  the  75th  February  1864, 
affirming  a  decision  of  Baboo  Peary  Mo- 
hunt  Deputy  Collector  of  that  District, 
dated  the  25th  February  1862. 

Mr.  W.  G.  N.  Pogose  (Plaintiff),  Appellant, 

versus 

Anundo   Chunder  Gohoo    (Defendant), 

Respondent. 

Mr.  J.  Arratoon  and  Baboo  Jodoonauth 
Mookerjee  for  Appellant. 

None  for  Respondent. 

The  sureties  of  a  naib  are  absolved  from  liability  if 
the  principal  takes  bonds  from  the  naib  in  acknow- 
ledgment of  the  debts,  giving  him  different  periods  of 
time  for  payment,  without  the  knowledge  and  consent 
of  the  sureties. 

The  special  appellant  complains  that  the 
Tx)wer  Courts,  with  regard  to  the  claim 
decreed  by  them  against  the  naib  of  the  spe- 
cial appellant,  have  wrongly  released  the  sure- 
ties of  the  principal  debtor.  It  appears  that 
the  special  appellant  took  bonds  from  his  naib 
in  acknowledgment  of  the  debts,  giving  him 
different  periods  of  time  for  payment,  with- 
out the  knowledge  and  consent  of  the  sure- 
ties. By  these  acts  the  liabilities  of  the 
parties  are  changed,  and  the  sureties  iJiave 
rightfully  been  discharged.  We  accordingly 
reject  the  special  appeal. 


The  7th  September  1864. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Case  No.  1 144  of  1864  under  Act  X.  of  1859. 

Suits  for  kubooleut— Tender  of  pottah. 

Special  AppeaJ  from   a  decision  passed  by 
Mr.  G.  C.  Fletcher,  Jtdge  of  West  Burd- 
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wan,  dated  the  ijth  February  1864, 
reversing  a  decision  of  Baboo  Jadubchun- 
der  Ghose  Roy  Bahadoor,  Deputy  Col- 
lector of  Bancoorah,  dated  the  23rd 
September  /86j. 

Umbica  Churn  Pottro  (Defendant), 
Appellant, 

versus 

Boidanath  Pottro  (Plaintiff),  Respondent. 

Baboos  Bungsee  Dhur  Sein  and  Nilmadhub 
Sein  for  Appellant. 

Baboos  juggodanund  Mookerjee  and  Nilma- 
dhub Bose  for  Respondent. 

A  suit  to  obtain  m  kubooleut  cannot  be  maintained 
without  proof  of  tender  of  pottah. 

The  special  appellant  was  sued  by  the 
plaintiff  for  a  kubooleut.  The  Courts  below 
gave  a  decree  to  the  plaintiff. 

It  does  not  appear  that  the  plaintiff  ever 
tendered  a  pottah  to  the  defendant,  and  so  he 
cannot  maintain  a  suit  to  obtain  a  kubooleut. 
On  this  ground  we  decree  the  appeal  with 
costs,  reverse  the  orders  of  the  Lower  Courts 
with  costs,  and  dismiss  the  suit  with  costs. 


The  7th  September  1864. 

Present: 

The  Hon'ble  W.  S.  Seton-Karr  and  E.  Jack- 
son, Puisne  Judges. 

Malikana  (Condition  of  receiving). 

Case  No.  2732  of  1863. 

Special  Appeal  from  a  decision  passed  by 
Mr.  £.  F.  Lautour,  Judge  of  Patna, 
dated  the  23rd  June  1863,  reversing  a 
decision  of  Moulvie  Mahomed  Haneef 
Khan,  Principat  Sudder  Ameen  of  that 
District,  dated  the  26th  September  i860. 

Sheikh  Zahoor  Huq  and  others  (Plaintiffs), 

Appellants, 

versus 

Sheith*Morad  Ali  and  others  (Defendants), 

Respondents. 

Messrs.  A.  F.  Lingham  and  C.  Gregory  for 

Appellants. 

None  for  Respondents. 

Old  maliks,  when  allowed  to  receive  malikana  instead 
of  a  settlement  being  made  with  them,  are  not  entitled 
to  retain  possession. 

We  have  heard  the  pleader  for  the  appel- 
lant in  this  case,  and  though  the  respondent 
has  not  thought  fit  to  appear,  we  are  still 
able  to  pronounce  the  Judge's  decision  to  be 
quite  erroneous.  From  the  •previous  deci- 
sions and  orders  in  this  case,  and  specially 


from  the  order  of  remand  of  Afarch  1863,  it 
is  quite  clear  that  in  the  position  of  old  maliks 
with  whom  a  settlement  was  not  made,  and 
who  were,  instead,  allowed  to  receive  mali- 
kana at  the  usual  rate  of  10  per  cent.,  pay- 
able by  the  plaintiff  of  course,  such  an 
arrangement  could  never  enable  the  malik* 
to  retain  possession.  The  very  reverse  is 
the  essential  condition  of  their  receiving 
malikana.  The  reasons  assigned  by  the 
Judse — viz.,  the  delay  of  eleven  years  in 
bringing  the  suit,  and  the  consent  of  the  other 
shareholders,  pro  formd  defendants,  to  an 
arrangement  with  the  maliks — are  wholly 
irrelevant  and  inadequate  to  defeat  the 
plaintiff's  claim. 

Reversing  the  judgment,  which,  on  the 
face  of  it,  i»  wrong,  we  restore  the  decision 
of  the  first  Court,  and  declare  further  that 
the  partition  contemp'ated  in  the  order  of 
remand  be  now  carried  out,  and  that  the 
plaintiffs  do  get  khas  possession  of  their  one- 
half  share — i.e.,  29bgs.,  7k.,  3d.  I2d. — of  the 
whole  38  beegahs. 

Costs  to  the  appellants, 


The  7th  September  1864. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbel  1 . 

Puisne  Judges. 

Grants  (Conditional  and  Personal)— Heirs. 

Case  No.  853  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  A.  E.  Russell,  Judge  of  Midnapore, 
dated  the  28th  January  1864,  modifying 
a  decision  of  Baboo  Poornoo  Ch under 
Milter,  Moonuff  of  that  District,  dated 
the  16th  September  1803. 

Anund  Panegrahi  and  another  (Plaintiffs), 

Appellants, 

versus 

Nottobor  Panegrahi  and  others  (Defendants^, 

Respondents. 

Baboo  Opendro  Chunder  Bose  for 
Appellants. 

Mr.  R.  T.  Allan  for  Respondents. 

The  heirs  of  a  grantee,  who  dies  before  taking  under 
a  conditional  and  personal  grant,  cann  »t  claim  under  it. 

Plaintiffs  sued  to  set  aside  a  mokureree 
granted  by  a  widow,  and  also  for  the  malikana 
right  of  certain  lands.  Defendants  pleaded 
that  the  mokureree  was  granted  by  the 
widow  with  the  consent  of  the  plaintiffs,  and 
that  the  same  grant  also  contained  a.  rever- 
sionary grant  of  the  malikana. 
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It  has  been  found  as  a  fact  that  plaintiffs' 
alleged  consent  to  this  pottah  is  genuine,  and 
we  cannot  interfere  with  that  finding.  The 
grant  of  the  mokureree  (which  took  imme- 
diate effect)  is  in  due  form  to  the  grantee  and 
his  heirs,  and  it  cannot  be  touched  in  the 
hands  of  the  defendants,  the  heirs  of  the 
grantee.  But  as  respects  the  malikana 
right  represented  by  a  payment  of  one  rupee 
per  annum,  we  find  that  the  terms  of  the 
grant  are  personal  to  Gopeenath,  the  original 
grantee,  who  was  to  perform  the  widow's 
shrad,  and  succeed  to  the  malikana.  Now, 
it  appears  that  this  Gopeenath  died  before 
the  widow,  and  never  did  perform  her  shrad. 
He  did  not  even  leave  lineal  heirs.  Respond- 
ent does  not  contest  this  point.  We  think 
that  Gopeenath  having  died  before  he  took 
under  the  conditional  and  'personal  grant,  his 
heirs,  the  present  defendants,  cannot  claim 
under  it  We  therefore  reverse  the  decision 
of  the  Judge,  and  restore  in  its  integrity  that 
of  the  Moonsiff,  which  declares  plaintiffs' 
right  to  the  malikana,  and  direct  that  both 
parties  shall  pay  their  own  costs. 


The  7th  September  1864. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  judges. 

Dismissal  of  Petition  under  sections  162  and 
163,  Act  VIII.  of  1859-Limitation— Mesne- 
profits. 

Case  No.  422  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Sheikh  Alt'  Azeem  Khan,  Principal  Sudder 
A  man  of  Behar,  dated  the  12th  December 
186 j,  affirming  a  decision  of  the  Sudder 
Ameen  of  that  District,  dated  the  23rd 
yanuary  iS6j. 

Baboo  Ram  Surun  Singh  (Defendant), 

Appellant, 

versus 

Baboo  Gooroo  Dyal  Singh  (Plaintiff), 
Respondent. 

Baboo  Kissen  Sukha  Mookerjee  and  Chunder 
Madhub  Ghose  for  Appellant. 

Messrs.  C.  and  G,  Gregory  for  Respondent. 

The  order  of  a  Court  dismissing  a  petition  under  Sec- 
tions 162  and  163,  Acl  VIII.  of  1*59,  is  final.  But  the 
Court,  io  exercising  summary  powers,  is  bound  to  show 
00  the  face  of  its  judgment  that  judicial  discretion  has 
been  used,  and  the  limit  of  its  powers  not  exceeded. 

Six  years,  as  prescribed  by  clause  16,  Section  1,  A& 
XIV.  of  J859,  is  the  period  of  limitation  for  suits  for 
profits. 


This  was  a  suit  by  an  auction-purchaser  to 
obtain  possession  of  certain  land,  with  mesne- 
profits  since  the  time  of  purchase,  eleven 
years  before  suit. 

The  defendant  was  co-parcener  of  the 
plaintiff's  vendor  of  the  land  in  question 
amongst  others,  and  alleged  that  there  had  been 
a  partition  more  than  a  year  previously  to  the 
sale,  and  so  it  was  argued  the  defendants' 
possession  was  during  that  period  adverse 
to  the  plaintiff's  vendor,  and  consequently 
that  the  suit  was  not  brought  in  time.  It 
was  also  contended  that  plaintiff  could  not 
recover  mesne-profits  for  the  whole  of  the 
eleven  years. 

The  Court  of  first  instance  decreed  in  favour 
of  the  plaintiff,  and  the  Lower  Appellate  Court 
affirmed  this  decree. 

The  grounds  of  special  appeal  finally  relied 
on  were  two — 

1  st.— That  the  defendant  had  prayed  the 
Court  of  first  instance  by  a  special  application 
(reiterated  before  the  Lower  Appellate  Court) 
to  allow  the  plaintiff  to  be  summoned  as 
being  a  material  witness  for  the  defendant, 
and  that  the  case  ought  not  to  have  been  de- 
cided without  his  evidence. 

2nd. — That  mesne-profits  for  the  whole 
period  of  eleven  years  was  not  recoverable  by 
law. 

As  to  the  first  point,  the  plaintiff  urged 
that  the  Court  of  first  instance  duly  entertain- 
ed the  defendant's  petition  according  to  the 
terms  of  Sections  162  and  163  of  Act  VIII.  of 
1859,  and  having  dismissed  it,  its  decision  is 
final.  In  point  of  law,  this  contention  is 
correct,  but  we  must  observe  that  when  a 
Court  of  inferior  jurisdiction  exercises  sum- 
mary powers,  it  is  bound  to  show  on  the  face 
of  its  judgment  that  judicial  discretion  has 
been  used,  and  the  limit  of  its  powers  has  not 
been  exceeded.  We  are  willing  to  think 
that  this  has  been  the  case  here,  for  the 
defendant  certainly  has  not  shown  us  anything 
to  the  contrary ;  but  the  judgment  *>f  Jhe 
Court  of  first  instance,  dismissing  the  peti- 
tion, ought  to  have  put  this  beyond  doubt, 
and  is  probably  liable  to  be  set  aside  by  this 
Court  for  not  having  done  so.  We  wish  to 
add  that  we  do  not  think  it  easy  to  exaggerate 
the  importance  of  the  question  in  any  given 
case,  whether  or  not  the  one  party  to  the 
suit  is  to  be  called  upon  at  the  instance  of 
the  other  to  give  evidence  in  the  cause.  On 
the  one  hand  are  to  be  put  considerations 
arising  from  the  circumstance  that  generally 
no  one  is  so  intimately  acquainted  with  the 
facts  of  his  own.  case  as  the  party  himself,  as 
well  as  from  his  apparent  desire  to  avoid 
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being  examined  upon  them ;  on  the  other,  are 
those  suggested  by  the  harassment  and 
vexation  which  it  is  known  may  be  caused 
in  this  country  by  the  exercise  of  a  power  of 
summoning  a  social  superior  into  the  witness- 
box  of  a  Court  of  Justice. 

For  these  among  other  reasons  it  is  im- 
perative that  the  Lower  Courts  should  approach 
a  question  of  this  sort  with  judicial  discretion 
and  patience. 

As  to  the  second  point,  we  are  clearly  of 
opinion  that  six  years'  profits  only  can  be  re- 
covered by  the  plaintiff.  The  claim  of  mesne- 
profits  is  distinctly  declared  by  Section  10, 
Act  VIIL  of  1859,  to  be  a  cause  of  action  by 
itself,  and  indeed  the  claim  for  each  year 
constitutes  a  separate  cause  of  action.  We 
think  that  it  belongs  to  the  class  which  are 
governed  by  Clause  16  of  Section  1  of  Act 
XIV.  of  1859. 

For  the  foregoing  reasons  the  decree  below 
must  be  limited  to  giving  the  plaintiff  six 
year'  mesne-profits ;  in  all  other  respects  the 
appeal  is  dismissed. 

Decree  modified,  and  appeal  dismissed  ac- 
cordingly. 

The  7th  September  1864. 

Present: 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Onus  Probondi— Suit  for  Rent— Plea  of  Abate- 
ment. 

Cases  Nos.  1 159  to  1 165  of  1864  under  Act 
X.  of  1859. 

Special  Appeals  from  a  decision  passed  by 
Mr.  W.  F.  McDonnell,  Officiating  Addi- 
tional Judge  of  Nuddea,  dated  the  20th 
April  1864,  a  firming  a  decision  of  Mr.  H. 
L.  Harrison,  Deputy  Collector  of  that  Dis- 
trict, dated  the  joth  November  1863. 

Boikunto  Paraki  and  others  (Defendants), 

*    •  Appellants, 

versus 

Soorendronath  Roy  (Plaintiff),  Respondent. 

Baboos  Bung  see  Dhur  Sein  and  Issurchunder 
Chuckerbutty  for  Appellants. 

Baboos  Poor  no  Ch  under  Mookerjee  and  Roy 
Srcenath  Sein  for  Respondent. 

The  defendants  denying  that  they  hold  any  ootbun- 
dee  lands,  but  there  being  reason  to  think  that  some 
such  lands  arc  cultivated  by  them,  the  plaintiff  is  enti- 
tled to  recover  rents  for  such  lands  only  as  he  is  able  to 
prove  that  the  defendants  cultivated. 

A  claim  by  the  defendant  for  arjatement  under  a  re- 
mission granted  to  the  plaintiff  by  the  Government  may 
be  tried  in  a  rait  for  arrears* 


The  special  appellants  in  these  seven  cases 
were  sued  separately  by  their  landlord  for 
arrears  of  rent  of  ryotee  and  ootbundec 
lands  situated  in  a  resumed  lakhcraj  mehal 
settled  with  the  plaintiffs  in  the  case. 

It  is  sufficient  to  state  that  the  defendants 
urged  that  they  did  not  cultivate  any  oot- 
bundee  lands,  and  that,  with  regard  to  the 
ryotee  lands,  they  had  received  from  their 
landlord,  and  were  entitled  to  receive,  an 
abatement  of  one-fourth  under  the  terms  of 
a  remission  allowed  to  the  landlord  by  the 
order  of  the  Government. 

It  is  not  necessary  to  notice,  so  much  of 
the  plaintiff's  claim  as  was  disallowed  by 
both  the  Lower  Courts,  and  against  which  dis- 
missal no  objection  is  taken  before  us.  We 
confine  our  remarks  only  to  the  portion  of  the 
claim  decreed. 

The   Court  of  first  instance,    considering 
that  the  defendants  severally  cultivate  some 
ootbundee  lands,   but  not  satisfied   by   any 
evidence  of  the  quantity  so  cultivated  by  them, 
according  to  a  calculation  not  very  intelligi- 
ble, adopted  an  average  founded  on  the  re- . 
suits  of  the  quantity  (supposed  to  have  been  j 
held  by  these  ryots  in  certain  previous  years) 
of  the  ootbundee  lands  of  the  village  cultiva-  ' 
ted  by  the  majority  of  the  village.     With  re- 
gard to  the  question  of  abatement,  both  the 
Courts  decided  that  the  defendants  were  not 
entitled  to  have  it  decided  in  this  case.     The 
first  Court  had  also  recorded  some  remarks 
regarding    the    possibility   of  the    claim    to 
abatement  being  inapplicable  to  the  leases  of ! 
the  defendants. 

The  special  appellants  appeal  to  this  Court, 
upon  these  two  points.  With  reference  to! 
the  question  of  the  average,  the  Lower  Ap-' 
pellate  Court  states:  "The  taking  the  aver- 
age from  1264,  1265,  and  1266,  is  certainly 
an  unsatisfactory  way  of  deciding  the  amount 
of  ootbundee  held  in  1269,  but  still  it  is  diffi- 
cult to  find  in  this  case  a  more  satisfactory 
method.  As  observed  by  the  Deputy  Collec- 
tor, if  an  injustice  is  done  to  either  side,  it 
only  results  from  the  plaintiff's  filing  a  totally 
untrustworthy  measurement^  and  the  defend- 
ant's falsely  denying  any  occupation  of  ooti 
bundee  at  all.  Neither  party,  cither  in  their 
grounds  of  appeal,  or  verbally  by  their  plead* 
ers,  have  been  able  to  satisfy  the  Court,  either 
that  the  measurement  papers  were  correct  < 
that  the  defendant  held  no  ootbundee  lands. 
Consequently  the  order  of  the  Deputy  Col- 
lector on  this  point  need  not  be  interfered 
with." 

When  the  defendants,  with  few  exceptions 
and  those  in  respect  of  trifling  portions  < 
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^  land,  deny  that  they  have  cultivated  any 
ootbundee  lands,  it  is  not  for  them  to  prove 
this  negative,  or  to  prove  who  really  culti- 
vated. The  plaintiff  can  recover  rents  only 
for  those  lands  which  he  may  be  able  to  prove 
were  cultivated  by  the  defendants  indivi- 
dually. If  he  fails  to  do  this,  his  suit  fails ; 
the  defendants  cannot  be  punished  for  their 
denial  that  they  hold  because  there  may  be 
some  reason  to  think  that  perhaps  some  lands 
were  cultivated  by  them  or  some  of  them. 
The  fact  of  the  defendants  having  cultivated 
ootbundee  lands  in  other  years  is  not  satis- 
factory proof  of  their  having  cultivated  any 
particular  quantity  in  the  year  1269,  for  the 
rents  of  which  year  alone  they  are  liable  in 
this  case. 

It  further  appears  that  the  question  of  the 
fact  of  the  abatement  alleged  to  have  been 
allowed  before  (with  reference  to  the  right  to 
an  abatement  pleaded  for  the  year  1269,  as 
well  as  the  right  to  this  abatement  without 
regard  to  any  previous  abatement)  should  be 
tried  in  this  case. 

As  to  the  case  No.  450  of  1863,  Hurrish 
Chunder  Chowdry,  17th  August  1863  (High 
Court),  quoted  by  the  Lower  Appellate  Court, 

J  that  is  a  case  in  which  the  abatement  was 
claimed  upon  a  quite  distinct  state  of  things, 
and  a  separate  suit  had  already  been  brought 
by  the  ryot. 

We  reverse  the  decrees  of  the  Lower  Courts 
so  far  as  they  adopt  the  average  calculation 
for  ootbundee  lands,  and  omit  to  try  the  ques- 
tion of  abatement  with  regard  to  the  rents 
of  the  ryotee  lands  for  the  year  1269  (the 
arrears  of  which  alone  have  been  decreed 
against  the  defendants),  and  we  remand  the 
case  to  the  first  Court  to  try  the  question  of 
abatement  as  well  as  the  question  of  the  quanti- 
ty of  the  ootbundee  lands  cultivated  by  each  of 
the  defendants. 
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Cazee  Mahomed  Mozohur  (Defendant), 

Appellant, 


versus 

Messrs.  Jardine,  Skinner,  and  Co.  (Plaintiffs), 

Respondents. 

Mr.  C.  Gregory  and  Baboo  Chunder  Ala- 
dhub  Ghose  for  Appellant. 

Mr.  R.  T.  Allan  for  Respondents. 

No.  1 158. 

Special  ^Appeal  from  a  decision  passed  by 
Mr.  C.  H.  Campbell^  Judge  of  Jessore, 
dated  the  Jth  August  /S6jt  modifying  a 
decision  of  Baboo  Kristo  Beharee  Moo- 
kerjee.  Deputy  Collector  of  Magoorah9 
dated  the  ijth  March  /S6j. 

Rajonee  Kant  Bhuttacharjee  (Defendant), 

Appellant, 

versus 

Messrs.  Jardine,  Skinner,  and  Co.  (Plaintiffs) 

Respondents. 

Baboos  Sreenath  Doss  and  Nilmadhub  Sein 

for  Appellant. 

Mr.  R.  T.  Allan  for  Respondents. 

Three  defendants  in  three  different  suits  having1  plead- 
ed exemption  from  enhancement  under  different  deeds 
the  grounds  urged  to  set  aside  the  documents  pleaded  by 
the  defendant  in  one  ca«e  being  inapplicable  to  the  pleas 
and  issues  raised  by  the  defendants  in  the  other  cases  (to 
which  the  Lower  Court  had  applied  them),  the  two  latter 
suits  were  remanded  for  separate  specific  adjudication 
by  the  Lower  Appellate  Court. 

In  these  two  cases  the  two  special  appel- 
lants were  separately  sued  for  enhancement. 
They  pleaded  exemption  from  enhancement, 
each  under  different  and  several  deeds,  and 
contested  the  demand,  alleging  payment  at  a. 
uniform  rate  for  more  than  twenty  years. 
There  was  another  similar  demand  by  the 
plaintiffs  against  a  third  ryot,  who  also  pleaded 
exemption  under  certain  old  deeds,  Ac. 

In  both  of  these  cases  the  first  Court  re- 
corded separate  judgments  in  support^of  the 
title  of  the  defendants  to  exemption  ffom 
enhancement,  meeting  all  the  points  of  facts 
and  law  raised  by  them  respectively,  and  on 
these  grounds  dismissed  separately  the  plaint- 
iffs' claims. 

A  similar  order  for  dismissal  was  appa- 
rentlv  recorded  also  in  the  third  case. 

* 

Appeals  were  preferred   by  the   plaintiffs 

in  all  three  cases,  and  the  Lower  Appellate 

dated  the  jih    August    rS6j,    modifying  t  Court  recorded  its  judgment  in  full   in   the 


The  7th  September  1864. 

Present  : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Defence,  Adjudication  of. 

Cases  Nos.  1143  anc*  1158  of  1864  under  Act 

X.  of  1859. 

No.  1 143. 

Special   Appeal  from  a  decision  passed    by 
Mr.   C.  H.   Campbell,  Judge  of  Jessore, 


a  decision  of  Baboo  Kristo  Beharee  Moo- 
kerf  re.  Deputy  Collector  of  Magoorah, 
date*  the  30th  April  1863. 

Vol.  I. 


third  case;  and  giving  certain  reasons  for 
disbelieving  the  documents  produced  by  the 
defendant   in   that   case  (the   correctness  or 
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otherwise  of  which  reasons  we  have  no  occa- 
sion to  notice),  disallowed  the  defence  of  the 
defendant,  held  his  lease  liable  to  enhance- 
ment, and  then,  proceeding  to  try  the  right  of 
the  plaintiffs  to  enhance,  dismissed  their  claim, 
because  of  their  failure  to  establish  any  title  to 
enhancement  on  the  grounds  on  which  they 
had  served  the  notice  of  enhancement. 

In  the  two  cases  mentioned  above,  the  Judge 
simply  recorded  separate  orders  to  the  effect 
that,  as  these  cases  were  analogous  to  the 
other  case,  the  order  passed  in  the  latter  ap- 
plies equally  to  the  former.  As  the  Judge 
had  recorded  separate  issues  in  each  of  these 
cases  with  regard  to  the  documents  set  up  by 
the  defendants,  and  also  issues  regarding  the 
title  of  the  plaintiffs,  the  special  appellants 
contend  that  the  orders  passed  in  these  cases 
might  be  fairly  construed  hereafter  to  ex- 
tend to  the  setting  aside  of  the  deeds  pleaded 
by  them. 

There  was  nothing  wrong  in  the  Lower 
Court's  deciding  first  the  issues  regarding  the 
grounds  of  exemption,  because  if  they  were 
established,  it  would  not  have  been  necessary 
to  try  other  issues  arising  out  of  the  plaintiffs1 
claim.  But  we  are  not  satisfied  with  the 
manner  of  the  Lower  Appellate  Court's  deci- 
sion in  these  two  cases  upon  the  former 
points.  The  arguments  used  to  set  aside 
the  documents  pleaded  by  the  defendant  in 
the  third  case  do  not  meet  all  the  picas  and 
issues  raised  by  the  defendants  in  the  other 
cases,  and  the  documents  pleaded  by  them 
and  the  several  arguments  recorded  by  the 
first  Court,  in  support  of  the  several  points 
raised  in  their  defence  by  the  two  defendants 
respectively  in  these  cases,  required  separate 
specific  adjudication  from  the  Lower  Appel- 
late Court.  We  accordingly  remand  these 
two  cases  to  the  Lower  Appellate  Court. 


^     The  8th  September  1864. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Jurisdiction —Suits  for  possession  (against  oc- 
cupants by  transfer)— Rir ht  of  occupancy 
transferable — Registration T>y  Zemindar. 

Case  No.  753  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Anund  Chunder  Banerjee  Roy 
Bahadoor,  Judge  of  the  Court  0/  Small 


Causes  of  Raj  shaky  e,  vested  with  the  pow- 
ers of  a  Principal  Sudder  Ameen,  dated 
the  jth  January  1864*  modifying  a  deci- 
sion of  the  Sudder  Munsiff  of  that  District, 
dated  the  3 /si  August  1863. 

Mussamut  Taramonee  Dassee  (Plaintiff), 

Appellant, 

versus 

Birressur  Mozoomdar  (Defendant), 
Respondent* 

Baboos  Shib  Chunder  Mozoomdar  and 
Mohendro  JLall  Shome  for  Appellant. 

Baboos  Sreenath  Doss  and  Nilmadhub 
Sein  for  Respondent. 

A  suit  for  possession  against  an  occupant  by  transfer, 
whom  the  landlord  does  not  recognize  as  his  tenant,  is 
not  cognizable  in  a  Revenue  Court  under  Clause  5,  Sec* 
tion  23,  Act  X.  of  i>59« 

The  mere  fact  of  the  plaintiff  suing  for  enhancement 
shows  that  the  tenant  has  at  least  the  right  of  occupan- 
cy, for  a  tenant-at-will  may  be  ejected  at  once  on  refus- 
ing to  pay  such  rent  as  the  landlord  deems  proper. 

A  right  of  occupancy  is  a  transferable  tenure ;  but  Hie 
zemindar  is  not  bound  to  register  the  transfer  under 
Section  27. 

This  was  a  suit  by  the  plaintiff  (special 
appellant  before  this  Court)  to  recover  khas 
possession  of  a  jote  held  by  special  respond- 
ent, and  to  reverse  the  order  of  the  Collec- 
tor directing  the  mutation  of  names  in  his 
office  register.  The  special  appellant  is  the 
owner  of  the  land,  and  it  appears  from  the 
records  that  the  original  tenant  was  one 
Chundrabullee ;  from  her  it  passed  to  Sha- 
masoonderee,  who  made  it  over  by  deed  of 
gift  to  the  present  special  respondent. 

The  Principal  Sudder  Ameen  held  that 
the  jote  was  not  of  a  transferable  nature,  and 
that  therefore  the  Collector's  order  for  muta- 
tion of  names  was  improper.  He  refused, 
however,  to  give  plaintiff  khas  possession  of 
the  land,  on  the  ground  that,  although  Sha- 
masoonderee's  transfer  to  the  special  respond- 
ent was  invalid,  her  own  right  of  occupancy 
remained  intact,  and  could  not  be  avoided 
except  for  arrears  of  rent  proved. 

Special  respondent's  pleader  took  a  preli- 
minary objection  to  the  hearing  of  this  ap- 
peal on  the  ground  of  jurisdiction.  He  ar- 
gued that,  as  this  was  a  suit  by  a  landlord  to 
eject  a  tenant,  it  was  not  cognizable  by  a 
Civil  Court,  but  should  have  been  preferred 
to  the  Collector  under  Clause  5,  Section  23, 
Act  X.  of  1859. 

The  objection  is,  we  think,  untenable. 
There  was  no  relationship  of  landlord  and 
tenant  between  the  parties.  The  special 
appellant  has  throughout  declined  to  recog- 
nize the  special  respondent  as  her  ryot,  and 
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has  never  received  rent  from  him.  Moreover, 
this  suit  was  brought  for  possession  of  land 
by  setting  aside  an  alleged  fraudulent  deed 
of  gift  under  which  the  transfer  to  the  special 
respondent  is  said  to  have  been  made.  In  no 
point  of  view,  therefore,  do  we  think  that  this 
suit  should  have  been  brought  in  a  Revenue 
Court. 

The   points  for    consideration   in  special 
appeal  are  : — 

(1.)  Was  the  jote  transferable  ?  and  if  so, 
(2.)  Is  the  deed  of  gift  under  which  special 
respondent  claims  genuine  ? 

Now,  with  regard  to  the  first  point,  we  ob- 
serve that  some  time  before  the  institution  of 
this  suit,  the  special  appellant  had  sued  the 
tenant  in  possession  of  the  disputed  land — 
namely,  Mussamut  Shamasoonderee,  the  al- 
leged grantor  of  the  special  respondent — for 
enhancement  of  rent.  This  suit  was  dismissed 
by  the  Collector,  but  the  mere  fact  of  the  spe- 
cial appellant  suing  for  enhancement  shows 
that  the  tenant  had  at  least  the  right  of  oc- 
cupancy. Had  she  been  merely  a  tenant-at- 
wiH.  the  landlord  could  and  would  at  once 
have  ejected  her  on  her  refusal  to  pay  such 
rent  a$  the  zemindar  deemed  proper  No 
pottah  is  forthcoming,  nor  any  proof  that 
Chundrabullee  had  any  mokureree  rights; 
but  there  can  be  no  doubt,  we  think  (and  in- 
deed the  fact  is  not  denied  by  the  zemindar), 
that  she  had  at  least  the  right  of  occupancy 
by  succession  from  Chundrabullee  in  her  hold- 
ing, and  could  not  have  been  ejected  so  long 
as  she  paid  her  rent. 

The  question  then  arises,  "  Is  a  right  of 
occupancy  a  transferable  tenure  ?" 

We  think  that  it  is  so  transferable.  A  right 
of  occupancy  is  after  all  a  perpetual  lease,  the 
holder  of  which  cannot  be  ejected  so  long  as 
he  pays  a  fair  and  equitable  rent.  There  are 
many  similar  rights,  common  in  different  parts 
of  Bengal,  such  as  the  jotes  of  Rungpore,  and 
the  howlas  and  neem-howlas  of  Backergunge, 
which  are  in  effect  in  no  respect  higher  than 
that  of  a  right  of  occupancy,  inasmuch  as  they 
are  mere  personal  rights  which  are  and  have 
always  been  held  to  be  transferable  as  well  as 
heritable ;  and  we  see  no  reason  why  these  lat- 
ter rights  should  not  fall  within  the  same  ca- 
tegory. An  ordinary  terminable  lease,  more- 
over, can  be  transferred,  and  why  not  a  right 
of  occupancy  which  is  not  terminable  except 
on  the  laches  of  the  holder  ?  But  though  it 
be  generally  transferable,  it  was  not  in.  the 
case  new  before  us  one  of  those  intermediate 
transferable  interests  mentioned  in  Section 
1 7,  KO.  X.  of  1859,  which  the  zemindar  is 


required  to  register.  Both  the  grantor  and 
grantee  appear  to  have  been  the  actual  culti- 
vators. 

We  are  of  opinion,  therefore,  that  the  Prin- 
cipal Sudder  Ameen  committed  an  error  in 
law  in  holding  that  the  special  respondent's 
right  of  occupancy  was  not  transferable. 

The  second  point  taken  in  special  appeal 
will  not,  we  think,  necessitate  a  remand.  The 
genuineness  or  otherwise  of  the  deed  of  gift, 
under  which  the  special  respondent  claims, 
has  not  doubtlessly  been  decided ;  but  as  the 
case  stands,  special  appellant's  position  will 
be  in  no  way  advantaged  by  a  decision  on  the 
point.  If,  for  instance,  it  be  found  that  the 
deed  of  gift  is  not  genuine,  the  special  res- 
pondent's rights  would  revert  to  Shamasoon- 
deree, the  alleged  donor,  and  the  title  to  oc- 
cupancy could  not  be  successfully  assailed  by 
the  landlord,  whilst  if  it  be  admitted  to  be 
genuine,  the  special  appellant's  case  at  once 
falls  to  the  ground.  Either  alternative  must 
tell  equally  against  his  right  to  khas  posses- 
sion of  the  land. 

We  arrive,  therefore,  at  the  same  conclu- 
sion as  the  Principal  Sudder  Ameen — viz., 
that  the  special  appellant's  suit  for  khas  pos- 
session must  be  dismissed,  though  for  entirely 
different  reasons. 

The  appeal  is  dismissed  with  costs. 


The  8th  September  1864. 

Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  fudges. 

Plaint  (Erasure  in) — Dismissal  of  suit 

Case  No.  955  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Nazirooddeen  Mahomed,  Princi- 
pal judder  Ameen  of  Hooghly,  dated  the 
22nd  March  1864,  affirming  a  decision  of 
Moulvie  HamidalHuq,  Moons  iff of Am/ah, 
dated  the  gth  May  r86j. 

Baboo  Hurryhur  Mookerjee  (Plaintiff), 

Appellant, 

versus 

The  Government  and  others  (Defendants), 

Respondents. 

Baboos  Kiswn  Succa  Mookerjee  and  GopaU 
loll  Milter  for  Appellant. 

Baboo  Kiss  en  Kissore  Ghose  for  Respondent. 

An  erasure  in  a  plaint  is  do  ground  for  dismissing  the 
suit* 
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The  Principal  Sudder  Ameen  has  dismissed 
this  case  on  appeal,  because  there  is  an  era- 
sure in  the  plaint.  It  is  on  special  appeal  said 
that  this  is  no  good  ground  for  such  an  order. 
There  certainly  appears  to  be  some  erasure  in 
the  heading  of  the  plaint,  but  it  is  impossible  . 
to  say  what  word  has  been  erased.  The  Prin-  j 
cipal  Sudder  Ameen  thinks  it  is  the  word  | 
"  rohit,"  but  on  what  grounds  he  thinks  so  : 
doesnot  appear.  There  is  nothing  to  show  that  , 
the  change  in  the  plaint  has  been  made  after  , 
the  plaint  was  filed,  and  it  is  difficult  to  con- 
ceive why  the  Principal  Sudder  Ameen  should 
call  an  erasure  and  change  of  words  in  a  plaint 
an  offence. 

The  Principal  Sudder  Ameen  has,  without 
any  ground  whatsoever,  dismissed  the  case, 
which  must  be  remanded  to  him  for  a  proper 
decision.  His  judgment  is  reversed,  and  the 
case  remanded. 


The  8th  September  1864. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges. 

Julkur  rights  in  flooded  lands. 

Case  No.  437  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Mymensing, 
dated  the  10th  December  r86j,  affirming  a 
decision  of  the  Sudder  Ameen  of  that  Dis- 
trict, dated  the  29/h  July  1863. 

Maharanee    Sibessury    Dabee    (Plaintiff), 

Appellant, 

versus 

Lukhy  Dabee  and  others  (Defendants), 
Respondents. 

Baboo  Debendro  Narain  Post  for  Appellant. 

Baboo     Greeja    Sunkur    Mozoomdar    for 

Respondents. 

The  gradual  flooding  of  a  talook  may  destroy  the  ta- 
lookdar's  rightof ownership  m  that  portion  of  it  which 
is  so  covered  with  water,  and  vest  the  rights  of  fishery 
therein  in  the  owner  of  the  adjoining  julkur.  But  if,  by  a 
sudden  irruption  of  the  river,  a  definite  and  ascertain- 
able  area  is  submerged  at  once,  that  area  does  not  be- 
come lost  to  the  talookdar,  nor  does  the  owner  of  the 
adjoining  julkur  become  entitled  to  extend  his  fishery 
rights  over  it. 

In  this  case  it  is  alleged  by  the  plaintiff  that 
certain  lands  belonging  to  her  talook  have  been 
flooded  by  the  incursion  of  the  River  Hooghly, 
in  which  the  defendant  possesses  a  julkur 
right,  and  since  the  flooding  the  defendant 
has  exercised  his  julkur  rights  over  the  daha 
thus  formed. 


This  is  a  suit  to  dispossess 'the  defendant 
of  the  daha  which  he  has  thus  seized.  Both 
the  Ix>wer  Courts  decided  against  the  plaintiff, 
and  the  ground  of  special  appeal  is  that  the 
Courts  below  "  are  wrong  in  deciding  that 
when  the  surface  of  an  estate  is  washed  away, 
and  the  lower  portion  of  it  is  covered  with 
water,  the  ownership  of  that  portion  of  the 
estate  which  is  so  covered  with  water  should 
be  lost,  and  that  the  fishery  of  the  same 
should  become  the  property  of  the  person 
who  owns  the  adjoining  julkur."  The  Lower 
Appellate  Court  appears  to  have  based  its 
judgment  on  the  doctrine  here  objected  to, 
without  regard  to  the  circumstances  under 
which  the  daha  was  formed.  If  the  flooding 
occurred  by  imperceptible  degrees,  probably 
this  doctrine  would  be  applicable,  reasoning 
by  analogy  from  Regulation  XI.  of  1825.  But 
if  the  flooding  was  caused  by  a  sudden  irrup- 
tion of  the  river,  so  that  a  definite  and  ascer- 
tainable area  was  submerged  at  once,  we  are 
of  opinion,  with  reference  to  the  same  Regu- 
lation, that  that  area  would  not  so  become 
lost  to  the  talookdar,  nor  would  the  owner 
of  the  adjoining  julkur  become  entitled  to 
extend  his  fishery  rights  over  it. 

The  case  is  remanded  for  re-trial  with  re- 
ference to  the  above  views. 


The  8th  September  1864. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear 

Puisne  Judges* 

Suits  for  ejectment — Evidence* 

Case  No.  490  of  1864. 

Special  Appeal  Jrom  a  decision  passed  by 
Mr,  W.  7.  Tucker,  Officiating  Additional 
Judge  of  Backer  gunge,  dated  the  ittk 
December  1863,  affirming  a  decision  of 
Baboo  Pearee  Mohun,  Principal  Sudder 
Ameen  of  that  District,  dated  the  ijth  Z)r- 
c  ember  1861. 

Rajah  Sutto  Sum  Ghosal  and  others 
(Defendants),  Appellants, 

versus 

Dhonc  Kristno  Sircar  and  others  (Plaintiffs), 

Respondents. 

Baboo  Kishcn  Ki shore  Ghose  and  Greeja 
Sunkur  Mozoomdar  for  Appellants. 

Mr.  P.  T.  Allan  and  Baboo  Onoocool  Chun* 
der  Mookerjee  for  Respondents. 

In  a  case  of  ejectment  (even  though  the  dispute  bt 
merely  as  to  which  of  ihc  two  parties  the  land  be- 
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^loags),  the  plaintiff  must  succeed  by  the  strength  of  his 
1    title  ooly,  and  not  by  the  weakness  of  the  defence. 

Decrees  and  proceedings  to  which  the  defendants  were 
not  parties  are  not  admissible  as  evidence  against  them. 

This  was  a  suit  for  possession  of  land,  and 
was  a  simple  boundary  dispute. 

The  Court  of  first  instance  found  in  favour 
of  the  plaintiff,  and  the  Lower  Appellate  Court 
confirmed  this  finding. 

The  grounds  of  special  appeal  to  the  High 
Court,  which  were  finally  relied  on,  were — 

i.  That  although  this  was  a  suit  to  eject 
the  defendants  from  possession,  the  Lower 
Appellate  Court  did  not  base  its  judgment 
upon  the  plaintiff's  right  to  possession,  but 
upon  the  absence  of  the  right  in  the  defend- 
ants. 

2.  That  the  Lower  Appellate  Court  did 
not  notice  the  objection  made  by  the  defend- 
ants, that  a  certain  decree  and  other  docu- 
mentary evidence  mainly  relied  upon  by  the 
Court  of  first  instance  were  not  admissible  as 
evidence  against  them. 

We  are  of  opinion  that  these  grounds  have 

been  established,  and  are    valid  grounds  of 

appeal.     In  a  case  of  ejectment,  the  plaintiff 

must  succeed  by  the  strength  of  his  own  title 

only,  and  not  by  the  weakness  of  the  defence, 

even  though  the  dispute  be  merely  to  which 

;    of  the  two  parties  does  the  land  belong.     Also 

I    the   fysuila  and   other    proceedings    in    the 

case  No.  1450,  to  which  the  defendants  were 

|    no  parties,  ought  not  to  be  used  in  evidence 

•    against  them,  and  they  are  entitled,  on  their 

objection,  to  be  assured  that  the  Court  has 

rejected  it  from  Its  consideration. 

The  case  is  remanded  for  re-trial  with  re- 
ference to  the  above  remarks. 
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The  8th  September  1864. 
Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Limitation— Attestation  before  Cazee, 

Case  No.  959  of  1864. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Midnapore,  dated  the  2jth 
January  1864,  modifying  a  decision  of 
the  Small  Cause  Court  Judge,  exercis- 
ing the  powers  of  a  Principal  Sudder 
i       Am ren,  dated  the  26th  September  1863. 

■Doya  Moyee  Dabee  and  others  (Defendants), 
I  Appellants, 


versus 


Nobonee  Dabee  and  others  (Plaintiffs), 
Respondents. 


Baboos  Aushootosh  Dhur,  Romanath  Rose, 
and  Toolsee  Doss  Seal  for  Appellants. 

Moulvie  Murhumul  Hossein  for 
Respondents. 

Attestation  before  a  Caz»*e  is  not  registration  within 
the  meaning  of  Clause  io,  Section  1,  Act  XIV.  ol  1859. 
Consequently,  a  s-uit  undrr  a  lease  attested  before  a 
Cazee  is  subject  to  the  limitation  of  three  years  pre* 
scribed  by  that  clause. 

This  was  a  suit  to  recover  the  principal 
and  interest  of  a  sum  lent  on  a  zur-i-peshgee 
lease  for  eight  years,  on  the  ground  that  the 
defendants,  heirs  of  the  lessor,  had  dispos- 
sessed the  plaintiff  from  the  land  after  two 
years  only  of  the  period  had  elapsed. 

The  first  Court  decreed  the  claim  in  part. 
The  Judge  on  appeal  decreed  the  whole 
claim,  and  rejected  the  defendants'  objection 
on  the  score  of  limitation. 

In  special  appeal  it  is  said  that  the  whole 
claim  is  barred  under  Clause  io,  Section  1, 
Act  XIV.  of  1859.  The  Judge  found  that  it 
was  not  so  barred,  as  the  lease  had  been  re- 
gistered. But  it  appears  that  the  lease  was 
not  registered.  It  was  attested  before  a 
Cazee,  but  that  is  not  a  registry.  The  limi- 
tation therefore,  to  his  claim,  being  a  suit 
for  money  on  breach  of  an  unregistered 
written  contract,  is  that  of  three  years  from 
the  date  on  which  the  contract  was  broken. 
Here  it  is  admitted  that  the  plaintiff  has  not 
sued  within  three  years  from  the  date  on 
which  he  was  dispossessed  and  the  contract 
broken.  The  Lower  Court's  decision  must 
be  reversed,  and  the  plaintiff's  suit  be  dis- 
missed. Each  party  will,  under  the  circum- 
stances, pay  his  own  costs. 

The  8th  September  1864. 

Present: 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Wrongful  distraint— Crops. 

Ca^e  No.  925  of  1864. 

Special  Appeal  Jrom  a  decision  passed  by 
Baboo  Koylash  Chunder  Deb,  Second 
Principal  Sudder  Ameen  of  the  2j~Per- 
gunnahs,  dated  the  2jth  January  1864, 
modifying  a  decision  poised  by  Mr.  //. 
C.  Bell,  Sudder  Moonsiff  of  that  Dis- 
trict, dated  the  23rd  February  1863. 

Rusheek  Mohun  Banerjee  (one  of  the  Defend- 
ants), Appellant^ 

versus 

Gopal  Doss  (Plaintiff),  Respondent. 

Baboo  Hemchunder  Banerjee  for  Appellant. 

Baboo  Srcenalh  Doss  lot  Respondent. 
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The  plaintiff's  title  to  the  crops  wrong-fully  distrained 
by  the  defendant  having  been  established  by  the  decree 
of  a  competent  Court  standing  unreversed*  no  litigation 
regarding  the  proprietary  title  to  the  land  on  which  the 
crops  grew,  or  any  other  matter,  can  affect  the  present 
suit  for  the  value  of  the  crops  lost  to  him* 

Plaintiff  obtained  a  summary  decree, 
under  the  old  law,  for  the  release  of  certain 
crops  wrongfully  distrained  by  defendant. 
That  decree  has  never  been  executed  nor 
reversed. 

Plaintiff  now  sues  regularly  in  the  Civil 
Court  for  the  value  of*  the  crops  lost  to  him, 
and  has  obtained  a  decree. 

Defendant  appeals  specially,  urging  that 
the  suit  will  not  lie,  that  he  is  not  liable,  and 
that  the  Court  refused  to  look  at  another 
case  regarding  the  proprietary  title  to  the 
land  on  which  the  crops  grew. 

We  are  clear  that  the  suit  to  enforce  plaint- 
iff's right  lies. 

It  is  found  that  plaintiff  has  lost  his  crops 
through  the  wrongful  ad  of  defendant.  And 
plaintiff's  title  to  those  crops  being  estab- 
lished by  the  decree  of  a  competent  Court 
standing  unreversed,  no  litigation  regarding 
any  other  matter  can  affect  the  case. 

We  dismiss  the  special  appeal  with  costs. 


The  8th  September  1 864. 

Present : 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover, 

Puisne  Judges. 

Sales  (set  aside)— Mesne  profits  for  what  period 
awardable— Liability  of  Vendee. 

Case  No.  786  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  J.  C  Dodgson,  Judge  of  Mymensing. 
dated  the  14th  January  1864,  modifying 
a  decision  passed  by  Moulvie  Mahomed 
Naztm  Khan,  Principal  Judder  Ameen 
of  that  District,  dated  the  2jth  July  i86j. 

«Shurut  Chunder  Dey  Sircar  (Defendant), 

Appellant, 

versus 

Jadub  Narain  Nundee  (Plaintiff), 
/Respondent. 

Baboo  Anund  Chunder  Ghosal  for 
Appellant. 

None  for  Respondent. 

A  sale  by  an  elder  brother  during  the  younger  brother's 
minority  having  been  set  aside,  and  the  vendee  ejected, 
the  vendee  alone,  and  not  the  vendor,  whose  connection 
with  the  property  ceased  with  the  sale,  is  liable  for  mesne- 
profits  received  and  expended  by  the  vendee  whilst  in 
possession.  * 


Mesne-profits  can  only  be  awarded  for  twelve  yean 
before  suit,  plus  the  period  of  pendency  of  the  plaintiff's 
suit  for  possession. 

This  was  a  suit  to  recover  mesne-profits 
from  the  years  1248  to  1268  B.  S. 

The  original  suit,  in  which  possession  tif 
the  land  was  decreed,  was  brought  by  the 
special  respondent  (plaintiff  in  the  Court 
below)  to  set  aside  a  sale  made  by  his  elder 
brother  Horeenarain  Nundee,  during  his 
(special  respondent's)  minority,  to  the  repre- 
sentative of  the  present  special  appellant 
This  sale  was  set  aside,  and  the  purchaser 
ejected.  He  is  now  sued  for  the  mesne- 
profits  of  the  ^state  during  his  period  of 
occupancy. 

The  defence  was  that  the  vendor  ought  to 
have  been  made  a  party  to  the  suit,  and  that 
in  any  case  he  should  have  been  made  jointly 
liable  with  defendant  for  the  mesne-profits. 

Both  Lower  Courts  found  for  the  plaintiff, 
giving  him  a  decree  for  twenty  years'  wasilat. 

It  is  urged  in  special  appeal  that  the  ven- 
dor, Horeenarain,  ought  to  have  been  made 
jointly  responsible,  and  that  the  Lower  Court 
has  calculated  the  mesne-profits  wrongly. 

The  Court  also  allowed  the  special  appel- 
lant's pleader  to  argue  against  the  award  of 
twenty  years'  wasilat  with  reference  to  the 
Full  Bench  decision  dated  April  2nd,  1864. 

The  first  objection  appears  to  us  utterly 
untenable.     Horeenarain  Nundee's  connec- 1 
tion  with  the  property  ceased  with  the  sale* 
and   he  cannot  be  made  liable  for  mesne- 
profits,  over  which  he  had  not  the  slightest 
control,  and  which  were  all   confessedly  re-] 
ceived  and  expended  by  the  vendee  in  pos- 
session. 

With  regard  to  the  second,  special  appel- 
lant states  that  there  are  two  mehals  of  the 
name  of  Gungai   in  the   register,  that    the 
original  decree  was  for  possession  of  one  of 
them  containing  an  area  of  62  acres,  and  that, 
through  ignorance  or  worse  on  the  part  of 
the  Civil  Court  Ameens  deputed  to  assess- 
the  wasilat,  the  two  mehals    tfere  lumped! 
together    and   mesne-profits    calculated    ou 
an  area  of  602   acres  instead  of  62.     We 
can  find   nothing    in  the    record    to    show 
us  that  this  mistake  has    really    occurred, 
beyond  the  fact  that  there  are  two  mehals  of 
the  same  name — namely,  Gungai — in  the  re* 
gister,  and  the  Principal  Sudder  Ameen  makes 
no  mention  of  any  objection  having  been 
by  the  appellant  before  him  to  the  computa* 
tion — a  most  extraordinary  omission  indeed* 
if  the  facts  were  as  stated.    Under  these' 
circumstances,  we  think  it  better  "to 
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:ial  appellant  to  his  ordinary  remedy  of 
applying  to  the  Judge  for  a  review  of  judg- 
ment. If  he  be  able  to  show  grounds  for 
such  review,  «e  do  not  doubt  but  that  the 
Lower  Court  will  take  into  consideration  the 
circumstances  of  the  case,  and  allow  the  pre- 
sent delay  caused  by  the  institution  of  the 
present  appeal  to  be  a  just  and  reasonable  case 
for  receiving  the  application  after  the  usual 
time  has  expired. 

The  third  objection  may  be  shortly  dis- 
posed of.  The  Principal  Sudder  Ameen  has 
calculated  the  mesne-profits  for  a  period  of 
twenty  years  from  the  date  of  recovery  of  pos- 
session. This  is  entirely  opposed  to  the  deci- 
sion of  this  Court  above  referred  to,  which 
lays  it  down  that  wasilat  can  only  be  allowed 
for  a  period  of  twelve  years  before  suit,  ex- 
cluding from  such  computation  the  period  of 
pendency  of  the  suit  for  possession  from  the 
date  of  the  plaint  till  the  final  decree.  In 
other  words,  the  special  respondent  in  this 
case  is  entitled  only  to  the  product  of  the 
wasilat  for  twelve  years,  plus  the  time  his  suit 
for  possession  was  pending. 

The  case  must,  therefore,  be  remanded  to 
the  Lower  Court  with  instructions  to  calculate 
the  wasilat  on  this  basis. 


The  8th  September  1864. 
Present: 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

PuLne  Judges, 

Jurisdiction — Suite  for  rent— Interveners 

riainnnar  UUXL 

\    Case  No.  2594  ot  1862  under  ActX.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
JF.  jL.  Beaufort,  Judge  oj  the  24-Pergun- 
nahs,  dated  the  30th  June  1863,  reversing 
a  decision  passed  by  Baboo  Gunga  Churn 
&tr car,  Deputy  Collector  of  that  District, 
daJtd  the  nth  April  1863. 

Kashee  Nath  Biswas  and  another  (Plaintiffs), 

Appellants, 

versus 

Muddun  Mohun  Chatterjee  and  others  (De- 
fendants), and  Prankisto  Roy  Chowdhry 
(Objector),  Respondents. 

:    Jfaboos   thunder  Madhub  Ghose  and  Hem- 
chunder  Banerjee  for  Appellants. 

fr.  £C.  T.  Allan  and  Baboo  Kalee  Mohun 
Doss  for  Defendants,  Respondents. 

Baboo  Taraprosunno  Mookerjee  for  the 
•      Objector,  Respondent. 


In  this  suit  for  rent  the  defendant  admitted  payment 
of  past  rents  to  the  plaintiff,  but  refused  to  pay  the  sub- 
sequent rents  now  sued  for,  on  the  ground  that  a  third 
party  claimed  the  land.  As  the'  third  party,  who  inter- 
vened, did  not  assert  enjoyment  of  tne  rent  for  past 
years,  but  claimed  a  right  to  the  land,  it  was  held  that 
the  question  as  to  the  right  to  rent  (the  only  question  in 
this  case)  depended  on  the  receipt  of  the  rent  of  former 
years,  and  that  the  intervenor  should  be  referred  to  the 
Civil  Court  for  the  assertion  of  his  alleged  rights. 

Plaintiffs  in  this  case  sued  the  defendant 
for  the  rents  of  1268  and  1269  for  265  bee- 
gahs  of  land. 

The  defendant  admitted  that  he  had  in 
past  years  and  up  to  1267  paid  the  plaintiffs 
the  rents  now  demanded,  but  added  that 
he  did  not  pay  them  the  rents  of  1268  and 
1269,  inasmuch  as  another  party  claimed 
the  land. 

A  third  party  intervened,  not  asserting 
that  he  had  enjoyed  the  rent  for  past  years, 
but  simply  claiming  a  right  to  the  land. 

The  first  Court  gave  plaintiff  a  decree. 
The  Judge,  for  reasons  given  by  him,  re- 
versed the  Lower  Court's  judgment. 

Plaintiff  now  appeals  specially,  urging 
that  the  only  question  to  be  decided  in  this 
case  is,  whether  he  had  always  received  rent 
from  the  defendant  or  not ;  and  as  defendant 
admits  he  has  always  paid  the  rents  to  him, 
he  should  have  obtained  a  decree,  and  the 
intervenor,  who  makes  no  allegation  that 
he  has  collected  rents  from  the  defendant, 
should  be  referred  to  the  Civil  Court  for  the 
assertion  of  his  alleged  rights. 

We  think  there  can  be  no  doubt  that  the 
contention  of  the  plaintiff,  special  appellant, 
is  correct,  and  that,  irrespective  of  all  other 
facts,  the  only  question  before  the  Judge  in 
this  case  is  the  right  to  the  rent  of  1260  and 
1269,  and  this  depends  in  this  case  on  the 
receipt  of  the  rents  of  former  years.-  We 
therefore  remit  the  case  to  the  Judge,  who 
will  decide  the  case  as  above  suggested, 
referring  the  intervenor  to  the  Civil  Court. 


The  8th  September  1864. 

Present: 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Sales  of  mortgaged  property  after  foreclo- 
sure— Rights  of  Mortgagees. 

Case  No.  11 57  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  A.  R.  Thompson,  Acting  Judge  of 
Auddea,  dated  the  24th  ^February   1864, 
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modifying  a  decision  of  Baboo  Door  ga- 
per ihad  Uhose,  Principal  S udder  Ameen 
of  Sanlipore,  daJed  the  21  si  May  i&6j. 

Madhub  Anund  Moitro  and  others  (Plaintiffs), 

Appellants^ 

versus 

Gunesh  Persad.  (Defendant),  Respondent. 

Baboos    Onoocool    Ch under    Mookerjee    and 
Steenath  Doss  for  Appellants. 

Mr.  W.  A.  Montr iou  and  Baboos  Prosunno 
Coomar  Sen,  Doorgadoss  Dutt,  and  Uo- 
pendro  Chunder  Base  for  Respondent. 

The  plaintiff  sues  for  possession  of  property  mortgaged 
to  him  after  foreclosure  He  in  good  faith  advanced 
the  consideration -money  to  discharge  a  debt  contracted 
by  the  original  owner,  and  his  security  was  either  wholly 
or  in  part  a  substitution  for  the  original  valid  mortgage 
by  the  said  owner.  The  mortgagor  was  not  a  stranger, 
but  a  nephew  of  the  original  owner,  and  one  who  produced 
an  apparently  valid  will,  who  had  obtained  a  certificate 
of  Court  authorizing  him  to  collect  the  debts  of  the  de- 
ceased, who  was  actually  in  possession  of  the  property, 
and  to  whom  the  mortgaged  property  belonged,  if  not 
as  devisee,  at  least  as  one  of  the  heirs. 

Held,  under  these  circumstances,  that  the  plaintiff 
had  a  valid  title  as  mortgagee,  and,  having  foreclosed  his 
mortgage,  was  now  entitled  to  sue  for  possession. 

Held,  also,  that  the  principal  defendant  now  in  pos- 
session having  purchased,  at  a  sale  in  execution  subse- 
quent to  the  foreclosure  proceedings  (1  e.,  after  the  year 
of  grace),  the  rights  and  interests  of  the  original  owner 
and  of  the  mortgagor  as  his  representative,  and  having 
by  such  purchase  acquired  only  such  rights  and  interests 
as  thea  remained  in  the  judgment-debtor  (s.?.,  m7),  is 
not  entitled  to  withhold  the  estate  from  the  plaintiff. 

In  this  case,  which  was  argued  before  us 
a  few  days  ago  by  Baboo  Onoocool  Chunder 
Mookerjee  for  the  special  appellant,  and  Mr. 
Montriou  for  the  respondent,  we  think  that 
the  special  appeal  must  be  allowed.  The 
special  appellant  is  the  plaintiff  in  the  suit, 
and  the  suit  is  to  recover  possession  of  pro- 
perty which  was  mortgaged  to  him,  and  which 
mortgage  had  been  foreclosed  by  him.  The 
land  in  dispute  formerly  belonged  to  one 
Sunnoo,  who  mortgaged  it  by  deed  of  con- 
ditional sale.  The  mortgage  debt  being  un- 
paid, and  an  arrear  of  interest  due,  Sunnoo 
renewed  the  mortgage  for  the  whole  amount 
then  due.  On  the  death  of  Sunnoo,  his 
nephew  Munnoo,  who  is  one  of  the  defend- 
ants in  the  suit,  produced  a  will  which  he 
alleged  to  be  his  uncle's  will,  but  which,  it 
has  now  been  ascertained,  was  fabricated. 
He  obtained  a  certificate  under  Act  XX.  of 
1 84 1,  and  took  possession  of  the  property 
now  in  dispute,  claiming  it  as  given  to  him 
by  this  will.  The  mortgage  under  which  the 
plaintiff  claims  was  made  by  Munnoo  for  the 
purpose  of  discharging  the  principal  money 
and  interest  then^hie  under  a  prior  mortgage 


to  one  Tripasoonderee  Dossee,  which  had 
been  also  made  by  Munnoo  for  the  purpose 
of  paying  off  his  uncle's  mortgage.  It  thus 
appears  that  the  plaintiff's  security  had  its 
origin  in  the  first  deed  of  conditional  sale 
made  by  Sunnoo. 

The  principal  defendant  in  the  suit  is  a 
person  who  purchased  the  property  at  a  sale 
in  execution  of  a  decree,  and  who  has  since 
obtained  possession.     That  decree  was  made 
in  a  suit  brought  against  Munnoo  to  recover 
the    debt    contracted    by    his    uncle.     The 
plaintiff    in   the   suit  was   the  purchaser  in 
execution,  and  he  sued  Munnoo,  alleging  that 
he  umder  the  will  advanced  by  him)  was  the 
representative   of  Sunnoo.     As   the   plaintiff 
claims  under  a  deed  made  by  Sunnoo  (which 
deed  purports  to  be  made  by  him  by  virtue 
of  his  interest  under  the  will*,  and  as  it  has 
been  established  that  the  will  is  a  fabrication, 
the  defendant  insists   that  the  plaintiff's  title 
fails.     The  plantiff  no  doubt    immediately 
claims  under  the  mortgage  made  to  him  by 
Munnoo.     But   that  mortgage   is  found    by 
the  Courts  to  be  in  substance  a  continuation 
of  the  first  mortgage  or  conditional  sale  made 
by  Sunnoo.     It  appears  to  us  that  the  plaint- 
iff's mortgage  is  substantially,  if  not  to  its 
full    extent,    at  least   to   the    extent  of  the 
advance   made  to  Sunnoo  and   the  interest 
due  by  him,1   in  the  same  position  as  if  the 
mortgage    had    really     been    executed    by 
Sunnoo.     The  position  of  the  plaintiff  is  not 
merely    that    of    a   person  who   derives  his 
title  from  one    who  (although  the  apparent 
owner  of  the  property  and  in  possession  of 
it)  is  subsequently  ascertained   to  have  no 
title  whatsoever  save  'under  a  fabricated  do- 
cument.   The  plaintiff    has    in    good    faith 
advanced   money   to  discharge  a  debt  ori- 
ginally contracted  by  the  undoubted  owner 
of  the  property :  his  present  mortgage  secu- 
rity is.  either  wholly  or  in  part,  a  substitution 
for    the   original   mortgage,   uhich  was  un- 
doubtedly a   valid   one:   he   has   made  this 
advance  not  to  a  stranger,  but  to  one  who 
produced  an  apparently  valid  will,  who  had 
also  obtained  a  certificate  of  the  Court  where- 
by he  was  authorized  to  collect  the  debts 
of  the  deceased,  and  who  was  actually  m 
possession  of  the   property.     Moreover/ this 
person    Munnoo   was,    as   we   have   already 
stated,  the  nephew  of  the  deceased,  and,  as 
it  appears,  he  and  his  minor  brothers  were 
the  heirs  of  the  deceased.     In  this  position 
Munnoo  executes  the  mortgage,  and  thereby 


1  See  S.  D.  R.f  1856,  p.  942;  1857.  p.*n*4. 
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The  8th  September  1864. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges. 

Ameen's  Report — Assessment  of  excess 

lands. 

Case  No.  479  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  F.  J.  Cock  burn,  Officiating  Judge  of 
Beerbhoom,  dated  the  8th  December  1863, 
modifying  a  decision  of  Baboo  Radha- 
nauth  Gungapadhya,  Deputy  Collector 
of  that  District,  dated  the  31st  August 
1S63. 

Poreshnauth  Mookerjee  and  others  (Plaintiffs), 

Appellants, 

versus 

Mr.  Charles  Martin  (Defendant),  Respondent, 

Baboos  Lukhy  Churn  Rose  and  Baney 
Mad  hub  Banerjee  for  Appellants. 

Baboos  Dwarkanauth  Mitter  and  Kissen 
Succa  Mookerjee  for  Respondent. 

The  Lower  Appellate  Court  was  at  liberty  to  adopt  a 
portion  of  the  Ameen's  report,  and  reject  the  rest ;  and 
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discharges  the  estate  (which  belonged,  if  not 
to  him  as  devisee,  at  least  to  himself  and 
his  brothers  as  heirs')  from  the  previous  en- 
cumbrances. It  seems  to  us  that,  under 
these  circumstances,  the  plaintiff  had  a  valid 
title  as  mortgagee,  and,  having  foreclosed  that 
mortgage,  he  is  now  entitled  to  sue  for 
possession.  The  principal  defendant,  who 
is  now  in  possession,  claims,  as  we  have  said, 
as  purchaser  at  a  sale  in  execution.  He 
purchased  the  rights  and  interests  ot  Sunnoo 
(and  of  Munnoo  as  his  representative)  in 
this  property,  and  this  purchase  was  subse- 
quent to  the  foreclosure-proceedings —that  is 
to  say,  after  the  expiration  of  the  year  of 
grace.  By  that  purchase  he  could  acquire 
only  such  rights  and  interests  as  then  re- 
mained in  the  judgment-debtor,  and  it  ap- 
pears to  us  that  (the  plaintiff's  mortgage  being 
a  valid  one,  and  the  foreclosure- proceedings 
having  been  duly  taken)  at  that  period  no 
rights  and  mterests  remained  in  Munnoo, 
either  as  representative  of  his  uncle  or  other- 
wise, which  can  entitle  the  defendants  to 
withhold  the  estate  from  the  plaintiff.  We 
shall,  therefore,  reverse  the  decisions  of  the 
Lower  Courts,  and  give  a  decree  in  favour  of 
the  plaintiff  with  costs. 


wan  competent  to  assess  rent  on  excess  lands  occupied  by 
the  defendant  at  the  same  rate  as  he  already  paid  for 
land  of  the  same  qualify,  without  reference  to  the  rates 
of  adjacent  lands  in  the  pcrgunnah. 

This  was  a  suit  for  arrears  of  rent  at  an  en* 
hanced  rate. 

The  Court  of  first  instance  examined  the 
parties,  and  al?o  sent  an  Ameen  to  the  spot. 
It  finally  made  a  decree  in  accordance  with 
the  Ameen's  report.  Against  this  decree 
both  parties  appealed,  and  the  Lower  Appel- 
late Court  dismissed  the  plaintiff's  appeal, 
but  upheld  that  of  the  defendant.  Accord- 
ing to  the  judgment  of  the  Lower  Appellate 
Court,  it  adopted  a  portion  of  the  Ameen's 
report,  and  rejected  the  rest ;  it  also  laid  a  rent 
on  a  certain  small  excess  which  the  defend- 
ant was  proved  to  be  occupying  at  the  same 
rate  as  he  already  paid  for  land  of  the  same 
quality. 

On  special  appeal  to  the  High  Court,  it 
was  urged  that  the  Lower  Appellate  Court 
ought  either  to  have  followed  the  whole  of 
the  Ameen's  report,  or  to  have  rejected  the 
whole.  And  also  that  the  Lower  Appellate 
Court  had  fixed  the  rates  on  the  excess 
without  proper  reference  to  the  rates  of  ad- 
jacent lands  in  the  pergunnah.  We  think 
these  objections  are  untenable.  The  appeal 
is,  therefore,  dismissed  with  costs. 


The  8th  September  1864. 

Present : 

The  Hon'ble  H.  V.  Bayley' and  J.  B.  Phear, 

Puisne  Judges. 

Grounds  of  Appeal  (Adjudication  of). 

Cases  Nos.  458  and  459  of  1864  under  Act 

X.  of  1859. 

Special  Appeals  from  a  decision  passed  by 
Mr.  F.  C  Fozvle,  Judge  of  Ruhgpore, 
dated  the  pth  December  1863,  affirming 
a  decision  of  Mr.  W.  Wavell,  Deputy 
Collector  of  that  District,  dated  the  21st 
July  1 86 j.  * 

Bungsee  Budden  Shaha  (Defendant), 
Appellant, 

versus 

Mussamut  Shamasoonderee  Dabee  and 
another  (Plaintiffs),  Respondents. 

Baboo  Greeja  Sunker  Mozoomdar  for 
Appellant. 

Mr.  A.  F.  Lingham  and  Baboos  Anund 
Ch  under  Ghosat,  Bungsee  Budden  Mit- 
ter, and  Romanalh  Rose  for  Respondents. 

In  a  suit  for  arrears  of  rent  at  an  enhanced  ratei  the 
defendant  urged  (among  other  things)  that  a  portion  of 
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his  land  was  not  liable  to  pay  rent  as  being  valueless  by  \  Baboo  Nobo  K is  hen  Mookcrjee  for  Appellant, 
being  covered  with  water.  As  the  objection  was  insert- 
ed in  his  grounds  of  appeal,  it  was  held  that  the  defend- 
ant was  entitled  to  have  an  adjudication  of  the  Lower 
Appellate  Court  on  the  point,  provided  he  had  pressed  it 
on  the  attention  of  the  Court  at  the  hearing. 


Baboos  Banty  Mad  hub  Barter jee  and  Nil- 
mad  hub  Sein  for  Respondents. 


It  was  agreed  by  the  pleaders  on  both  sides 
that  the  decision  of  the  Court  in  the  first  of 
these  cases  would  govern  the  other. 

No.  458  was  a  suit  for  arrears  of  rent  at  an 
enhanced  rate. 

In  the  Court  of  first  instance  the  defendant 
urged,  amongst  other  things,  that  a  portion 
of  his  land  was  rendered  valueless  by  being 
covered  with  water,  and,  therefore,  ought 
not  to  be  liable  to  pay  rent  at  all.  But  the 
Court  adjudged  that  it  should  pay  rent  as  land 
of  the  third  quality. 

On  appeal,  this  objection  to  the  liability  of 
the  land  to  pay  rent  at  all  was  inserted 
among  the  grounds  of  appeal,  but  it  was 
not  noticed  in  the  judgment  of  the  Lower  Ap- 
pellate Court ;  and  the  defendant  appeals 
specially  to  this  Court,  contending  that  he  is 
entitled  to  have  an  adjudication  of  the  Lower 
Appellate  Court  on  this  point.  We  think  he 
is  so  entitled,  provided  only  that  at  the  hear- 
ing he  pressed  the  point  on  the  attention  of  the 
Lower  Appellate  Court. 
*  We  are,  therefore,  of  opinion  that  these  two 
cases  must  be  sent  back  to  the  Judge  for  his 
certificate  whether  or  not  the  objection  in 
question  was  brought  to  his  notice  at  the 
hearing ;  and  that,  in  the  alternative  of  the 
objection  having  been  duly  made  before  him, 
they  be  remanded  to  him  for  decision  with  re- 
ference to  it. 

N05. 458  and  459  are  remanded  accordingly. 


A  written  document  may  be  explained  by  oral  testimony. 

Plaintiff,  as  guardian  of  a  minor  grand- 
son, who  is  reversionary  heir  of  his  grand- 
father, sues  to  set  aside  two  deeds  of  sale  of 
certain  property  which  had  been  executed  by 
the  minor's  grandmother  without  any  legal 
necessity. 

Defendant,  the  purchaser,  pleads  that  the 
sales  were  bond  fide,  and  for  necessary  pur- 
poses,— viz.,  the  marriage  of  the  plaintiff's 
mother  and  the  payment  of  debts  of  the 
grandfather.  ' 

The  Lower  Appellate  Court,  in  reversal  of 
the  order  of  the  first  Court,  found  that,  from 
the  evidence  of  witnesses,  it  clearly  appeared 
that  the  sales  were  made  for  purposes  of  ne- 
cessity under  Hindoo  law,  and  it  therefore  dis- 
missed plaintiff's  claim. 

Plaintiff  -now  appeals  specially,  urging  that 
in  one  deed  the  cause  of  the  sale  of  the  pro- 
perty was  not  recited;  that  in  its  absence 
the  presump.ion  is  against  the  legality  of  the 
sale ;  and  that  in  such  circumstances  it  is  not 
allowable  to  vary  the  terms  of  the  written 
instrument  by  oral  testimony. 

It  is  quite  legal  to  explain  a  written  docu- 
ment by  oral  testimony,  and  this  is  what  the 
Principal  Sudder  Ameen  has  done,  and  there 
is  nothing  to  which  valid  objection  can  be 
taken  in  special  appeal.  We  dismiss  the  spe- 
cial appeal  with  costs. 


The  8th  September  1864. 

Present  : 

The  Hon'bie  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

*     'Evidence  (Parol)  to  explain  a  Deed. 

Case  No.  901  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  J.  E.  S  Lillie,  Judge  of  Hooghly, 
dated  the  2jth  January  1864,  reversing  a 
decision  of  M outvie  Nazirooddeen  Maho- 
med, Additional  Principal  Sudder  Ameen 
of  that  District,  dated  the  24th  March 
1863. 

Chunder  Nath  Deb  (Plaintiff),  Appellant, 

versus 

Gunga  Gobindo  Singh  Roy  and  others 
(Defendants),  Respondents. 


The  8th  September  1864. 

Present  : 

The  Hon'bie  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Sale  of  Property  wrongly  attached— Costs. 

Case  No.  950  of  1864. 

Special  Appeal  from  a  decision  passed  tyj 
Mr.  J.  E.  S.  Lillie,  Adda icnal  Judge  if 
Hooghly,  dated  the  2jth  January  /<?£& 
modifying  a  decision  passed  by  Mr.  A. 
Davidson,  Principal  Sudder  Ameen  of  that  \ 
Dhtrict,  dated  the  ibth  April  1863. 

Nilmonee  Dutt  and  others   (Defendants),; 

Appellants, 

versus 
Thakoor  Doss  Roy  (Plaintiff),  Respondents 
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Mr.  R.  E.  TwidaU  and  Baboo  Bycuni  Nath 
Paul  for  Appellants. 

.Baboos  Kalce  Mohun  Dos*,  Nil  Mad  hub 
Seiny  and  Brojendro  Nath  Seal  for 
Respondent. 

The  mere  fact  of  the  decree-holder  (one  of  the  de- 
fendants in  this  suit)  having  caused  the  sale  of  a  house 
belonging  to  the  plaintiff  does  not  render  him  liable 
for  the  subsequent  destruction  of  the  house,  unless  he 
and  the  purchaser  (the  remaining  defendant)  joined  in 
demolishing  the  house,  and  making  away  with  the 
materials. 

The  first  Court  having  exonerated  the  purchaser,  and 
decreed  the  case  against  the  decree- holder,  and  the 
decree-holder  alone  having  appealed  to  the  Judg-e, 
and  inasmuch  as  the  plaintiff  was  satisfied  with  the  first 
Court's  decree  by  not  appealing,  and  could  not,  as  co- 
respondent, object  to  the  judgment  as  against  the  other 
respondent  (the  purchaser),  the  decision  of  the  first 
Court  was  final,  and  (as  against  the  purchaser)  the  case 
was  at  an  end  before  the  special  appeal  was  filed.  The 
purchaser  was  accordingly  declared  entitled  to  his 
costs  of  special  appeal  from  the  special  appellant  (the 
decree-holder). 

A  house  was  attached  as  the  property  of 
Ketter  Nundee  in  execution  of  a  decree 
obtained  by  Nilmonce  Dutt;  at  the  auction 
it  was  purchased  by  By d  nath  Doss. 

Thakoor  Doss,  alleging  that  the  house  was 
his,  laid  claim  to  it,  but  his  claim  was  dis- 
allowed. 

He  then  sued  to  establish  his  right  and 
title  to  the  house,  and  he  succeeded. 

He  now  sues  for  the  value  of  the  house, 
which,  he  says,  was  pulled  down  by  Nilmonee 
and  Bydnath  Doss  in  conjunction. 

The  first  Court  exonerated  Bydnath  Doss, 
the  purchaser,  and  decreed  the  case  against 
Nilmonee,  the  decree-holder. 

Nilmonee  appealed,  making  the  plaintiff 
and  the  auction-purchaser  respondents  in  the 
appeal,  and  the  Judge,  agreeing  with  the 
Pfincipal  Sudder  Ameen  that  Nilmonee, 
the  decree-holder,  was  liable,  inasmuch  as  he 
was  the  cause  of  the  wrong  suffered  by  the 
plaintiff,  dismissed  the  appeal,  affirming  the 
decision  of  the  Moonsiff. 

Nilmonee  now  files  a  special  appeal,  mak- 
ing the  plaintiff  and  the  auction-purchaser 
respondents  in  the  special  appeal.  He 
contends  that  he  attached  simply  the  rights 
and  interests  of  Ketter  Nundee  in  the  house, 
and  that,  jf  the  plaintiff  has  suffered  any 
injury,  he  has  not  suffered  it  at  his  hands, 
and  he  is  not  therefore  responsible. 

We  think  that  the  mere  fact  of  the  decree- 
holder  having  caused  the  rights  of  Ketter 
Nundee  in  the  house  to  be  sold  does  not 
render  him  liable  for  the  subsequent  destruc- 
tion of  the  house;  but  the  allegation  was 
that  the  decree-holder,  in  conjunction  with 
the  purchaser,  had  demolished  the  house, 
and  made  away  with  the  materials.    If  be 


did  do  this,  he  is  certainty  liable ;  but  neither 
of  the  Courts  have  laid  down  any  issue 
calling  for  evidence  on  the  point,  and  the 
case  must,  therefore,  be  remanded,  in  order 
that  that  issue  may  be  laid  down,  and  evidence 
railed  for,  and  the  point  tried. 

It  is  urged  on  behalf  of  the  purchaser, 
vho,  with  the  plaintiff,  is  a  co-iespondent  in 
this  special  appeal,  ihat  the  special  appeal 
should  be  dismissed  as  against  him  with 
costs. 

As  already  stated,  the  first  Court  ex* 
onerated  him.  The  decree-holder  alone  ap- 
pealed to  the  Judge.  Inasmuch,  then,  as 
the  plaintiff  was  satisfied  with  the  decree 
of  the  Principal  Sudder  Ameen  by  not  apt- 
pealing  from  it,  and  inasmuch  as  he,  the 
plaintiff,  could  not,  as  a  co-respondent,  raise 
any  objection  to  the  judgment  as  against 
another  respondent — that  is  to  say,  against 
the  purchaser — the  decision  of  the  Principal 
Sudder  Ameen  became  final,  and  we  are  of 
opinion  that,  as  against  the  purchaser,  the  case 
was  at  an  end  before  the  special  appeal  was 
filed.  The  purchaser  will  accordingly  re- 
ceive his  costs  in  this  special  appeal  from 
the  special  appellant. 


The  8th  September  1864. 

Present: 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover, 

Puisne  fudges. 

Bills  of  Exchange— Liability  of  Drawer* 

Case  No.  585  of  1864. 

Special  Appeal  from  a  decision  passed  by 
'  Air.  E.  F.  Lautour,  fudge  of  Pafna, 
dated  the  23rd  June  1863,  affirming  a 
decision  of  Moulvie  Syud  Sukhawut 
H ossein ,  Principal  Sudder  Ameen  of  that 
District,  dated  the  24th  February  1863. 

Mr.  T.  M.  Pigue  (Defendant),  Appellant, 

versus 

Ram  Jushunt  (Plaintiff),  Respondent. 

Appellant  in  person. 

Baboos  Ashootosh  Dhur  and  Ketter  Mohun 
Mookerjce  for  Respondent. 

A  decree  obtained  against  the  acceptor  of  a  bill  of 
exchange  by  the  drawee,  but  not  satisfied,  will  not 
exonerate  the  drawer. 

This  was  a  suit  on  a  bond  executed  by  the 
special  appellant  (defendant  in  the  Courts 
below)  in  favour  of  the  special  respondent,  a 
mahajun  residing  at  Patna,  for  two  sums  of 
Rs.  1,000  and  Rs.  ^oo*advanced  by  the 
latter. 
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It  appears,  from  the  record  of  this  and 
other  similar  suits  which  have  come  before 
this  Court  on  appeal,  that  Mr.  Pigue  was  in 
the  habit  of  making  purchases  of  country 
produce  for  the  Calcutta  firm  of  Palmer 
and  Co.,  drawing  upon  them  for  the 
money  expended.  He  urged,  as  regards 
the  present  case,  that  he  received  the 
money,  merely  as  an  agent  for  the  pur- 
chase of  produce ;  and  ihat  he  drew  a  bill 
for  Rs.  i, ceo  out  of  the  Rs.  1,500  on 
Palmer  and  Co. ;  and  that  that  amount  was 
afterwards  decreed  against  the  firm  at  the 
suit  of  the  special  respondent  in  the  Supreme 
Court.  With  regard  to  the  balance  of  Rs. 
500  he  was  silent. 

The  Judge  found  that  the  bond  was  duly 
executed,  and  that  there  was  no  proof  that 
the  1,000  rupees  bill  alleged  to  have  been 
drawn  on  Palmer  and  Co.  on  account  of  it  was 
ever  recovered  from  that  firm.  He  there- 
fore decreed  this  sum  as  well  as  the  Rs.  500 
regarding  which  special  appellant  made  no 
defence. 

'  It  is  urged  in  special  appeal  that  neither 
of  the  Lower  Courts  fixed  an  issue  to  try  the 
special  appellant's  allegation  that  the  Rs. 
i,oco,  for  which  a  bill  was  drawn  on  Palmer 
and  Co.,  and  on  account  of  which  and  the 
further  sum  of  Rs.  500  the  bond  now  in 
suit  was  executed,  had  been  recovered  from 
Palmer  and  Co.,  by  the  special  respondent,  in  a 
suit  instituted  by  him  in  the  Supreme  Court. 

With  respect  to  this  we  observe  that,  al- 
though the  Court  of  first  instance  did  not 
fix  the  issue  in  precise  words,  it  entered 
generally  into  the  question  whether  or  not 
special  appellant  was  liable,  and  Mr.  Pigue 
could,  had  he  chosen,  have  preferred  before 
the  Principal  Sudder  Ameen  the  objections 
he  wishes  to  raise  now.  He,  however,  re- 
mained silent,  and  neglected  what,  supposing 
it  to  have  been  proved,  would  have  been  a 
complete  defence  to  two-thirds  of  the  present 
action.  The  Judge  evidently  considered  the 
point,  for  he  makes  express  mention  of  the 
special  appellant's  plea  to  dispose  of  it,  on 
the  ground  that  there  was  no  proof  that  the 
money  had  been  paid  as  stated. 

Special  appellant  never  took  this  objection 
in  his  grounds  of  special  appeal,  and  may 
therefore  be  naturally  supposed  to  have 
abandoned  it.  He  urges  it  now  before  us 
verbally. 

We  do  not,  however,  see  any  force  in  the 
objections.  The  execution  of  the  bond  is  not 
denied,  and  there*,  is  no  proof  of  the  special 
plea  that  the  bill  for  1,000  rupees,  on  ac- 


count of  which  the  bond  was  in  part  given, 
was  ever  recovered  from  Palmer  and  Co.  by 
the  special  respondent.  It  may  be,  of  course, 
though  we  have  nothing  before  us  to  show 
the  fact,  that  special  respondent  did  sue 
Palmer  and  Co.  in  the  Supreme  Court ;  it  may 
be  even  that  he  obtained  a  decree.  But,  as  it 
is  not  proved — nay,  as  special  appellant  him- 
self is  not  able  to  say — that  the  special  re- 
spondent ever  got  back  his  money,  the  mere 
fact  of  a  decree  being  obtained  against  the 
acceptor  would  not,  in  the  event  of  the  bill 
not  being  paid  by  him,  exonerate  the  drawer; 
so  that  even  admitting  Mr.  Pigue's  assertion 
regarding  the  Supreme  Court  decree,  he  is 
not  quoad*  this  suit  in  the  lean  degree  ad- 
vantaged. 

That  he  received  the  money  is  found  by 
both  Lower  Courts  as  a  fact,  and  not  being 
able  to  prove  that  the  bond  was  in  any  way 
satisfied  by  the  payment  of  the  1 ,000  rupees 
bill  by  Palmer  and  Co.,  he  must  be  held 
liable. 

The  appeal  is  dismissed  with  costs  and 
interest. 


The  9th  September  1864. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  fudges. 

Hindoo  Law  (Mitakshara) — Power  of  Son  to 
prevent  Alienations  of  Ancestral  Property  by 
rather. 

Case  No.  757  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Nazirooddeen  Mahomed*  Prin- 
cipal Sudder  Ameen  of  Cuttack,  dated 
the  13th  January  1864,  affirming  a  deci- 
'St'on  of  Baboo  Prosunno  Chunder  Dutt, 
Moonsiff  of  Dhumgur,  dated  the  28th 
February  1S64. 

Bishambhur  Naik  (Plaintiff),  Appellant, 

versus 

Sudasheeb  Mobapatter  and  others  (Defend- 
ants), Respondents. 

Baboos  Romesh   thunder  Mitter  and  Mohi- 
nee  Mohun  Roy  for  Appellant. 

Baboo  Grish  Chunder  Ghose  for 
Respondents. 

Under  the  Mitakshara  Law,  according  to  which  the 
father  and  son  arc  joint-owners  in  the  ancestral  estate, 
the  son's  power  to  prevent  alienations  by  the  father 
extends  to  acts  of  waste,  and  not  to  alienations  for  the 
payment  of  joint  familydebts,  and  for  the  maintenano* 
of  the  family. 
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This  was  a  suit  for  a  declaratory  decree 
setting  aside  certain  alienations  of  ancestral 
property  made  by  the  father  of  the  plaintiff, 
and  was  valued  at  Rs.  13 1-9- 2- 18-8. 

The  Court  of  first  instance  dismissed  the 
suit  as  barred  under  the  Statute  of  Limitations, 
clause  16,  section  1,  Act  XIV.  of  1859,  and 
clause  3,  section  1  of  the  same  Act. 

The  Lower  Appellate  Court  laid  down  two 
issues  for  trial : — 

1st. — Whether  the  suit  is  barred  under 
clauses  3  and  16,  Section  1  of  Act  XIV.  of 
1859. 

2nd. — Whether  the  private  alienations  and 
the  sales  in  execution  of  decrees  were  collu- 
sive, and,  as  such,  fit  to  be  set  aside. 

On  the  first  issue,  ihe  Principal  Sudder 
Ameen  remarks  that  claims  to  real  property, 
and  for  a  declaration  of  right,  can  be  brought 
fciihin  twelve  years  from  the  cause  of  action ; 
that  the  plaintiff's  suit  has  been  brought 
when  two  days  of  the  period  cf  twelve  years 
remained,  and  is  therefore  in  time. 

The  Principal  Sudder'  Ameen,  after  over- 
ruling  the  plea  in  bar,  proceeded  to  decide 
the  case  on  the  merits  without  remanding  it, 
the  evidence  on  the  record  being  sufficient 
to  enable  him  to  pronounce  judgment.  See 
section  353  of  the  Code  of  Civil  Procedure. 

On  the  second  issue,  the  Principal  Sudder 
Ameen  observes  that  the  allegation  of  the 
plaintiff,  that  the  sales,  public  and  private, 
were  collusive  and  acts  of  waste,  has  not 
been  proved.  The  alienations  were  proved  to 
have  been  made  under  legal  necessity  to 
satisfy  decrees,  and  for  the  maintenance  of  the 
family.  The  Principal  Sudder  Ameen  further 
found  that  the  debts  were  not  contracted 
for  an  improper  purpose.  The  appeal  was 
dismissed. 

In  special  appeal,  it  is  contended  that,  as 
the  parties  are  governed  by  the  Mitakshara, 
and  under  that  law  the  father  and  son  are  joint- 
owners  in  the  ancestral  estate,  the  alienations 
of  the  father  without  the  consent  of  the  son 
are  illegal  and  void.  A  decision  of  the  late 
Sudder  Court,  dated  the  8th  June  1S61,  is 
quoted  in  support  of  this  conTention. 

The  Lower  Court  having  found  that  the 
alienations  by  the  father  were  made  under 
legal  necessity  to  pay  the  debts  of  the  joint 
family,  and  for  the  maintenance  of  the  family, 
we  have  only  to  consider  whether  the  consent 
of  the  son  was  necessary,  and,  in  the  absence 
of  such  consent,  whether  the  sales  are  void. 

In  the  case  quoted  by  the  pleader,  it  was 
filled  that,  under  the  law  of  Mithila,  the 
father  and  son  are  joint-owners,  and  that  the 


father  can  only  exercise  the  power  of  aliena- 
tion in  the  care  of  a  minor  son  existing  at  the 
time,  under  circumstances  of  legal  necessity. 
The  Court  did  not  go  beyond  this,  and  lay 
down  whether  a  father  could  alienate  for  legal 
purpose  in  the  case  of  a  major  son  existing, 
without  the  consent  of  the  son. 

We  fully  admit  that,  under  the  Mitakshara 
law  which  governs  this  case,  the  father  and 
son  are  joint-owners  in  the  ancestral  property, 
but  we  hold  that  the  son's  power  of  interdic- 
tion to  prevent  alienations  by  the  father  of  the 
ancestral  estate  extends  to  acts  of  dissipation 
or  waste  of  the  property  only,  and  not  to  alien- 
atiens  for  the  payments  of  joint  family-debts, 
and  for  the  maintenance  of  the  family.  See 
Mitakshara,  page  179,  section  10. 

We  fail  to  see  why  it  should  be  legal  for  a 
father  to  alienate  for  legal  necessity,  where  a 
minor  son  exists  who  cannot  protect  his  inter- 
ests, but  illegal  where  there  is  a  son  who  has 
arrived  at  majority,  and  can  exercise  the  pow- 
er of  interdiction  if  the  father  commits  waste, 
but  fails  to  do  so,  and  stands  by  and  allows 
innocent  purchasers  to  give  a  good  consider- 
ation for  the  properties.  In  the  present  case, 
we  find  a  father  making  alienations  of  proper- 
ties of  no  great  value  (the  suit  is  laid  at  some 
Rs.  131)  to  pay  debts,  and  to  maintain  the 
family.  Tnese  are  indispensable  duties,  and 
such  as  no  good  Hindoo  can  neglect.  The 
son,  eleven  years,  eleven  months,  and  twenty- 
eight  days  after  date  of  these  alienations, 
brings  this  suit  to  question  his  father's  acts, 
and  wholly  fails  to  prove  that  those  acts  were 
acts  of  waste,  or  that  the  debts  were  contract- 
ed for  an  improper  purpose.  In  fact,  the  suit 
is  clearly  brought  to  defraud  the  purchasers, 
and  under  the  circumstances  we  cannot  but 
think  that  the  father  and  son  are  colluding 
together. 

We  dismiss  this  appeal  with  costs  and  in- 
terest payable  by  the  appellant. 


The  9th  September  1864. 
Present : 

The  Ilonble  C.  B.  Trevor  andG.  Campbell, 

Puisne  Judges. 

Costs. 

Case  No.  954  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  J.  A\  S.  Li  I  lie,  Additional  Judge  0/ 
Hooghlw  dated  ihe  14I/1  January  1864+ 
affirming    a   decision  passed  by  MoulvU 
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Nazirooddeen  Ma homed \  Principal  S ud- 
der Ameen  of  that  District,  dated  the  8th 
June  1 86 j. 

'     Hureehur  Mookerjee  (Plaintiff),  Appellant, 

versus 

Abdool  Huq  Kazee  and  others  (Defendants), 

Respondents. 

Baboos  Gopal  Loll  Mitter  and  Kishen  Succa 
Mookerjee  for  Appellant. 

Baboo  Lukhee  Churn  Bose  and  Moulvie  Syud 
Murhumut  //ossein  for  Respondents. 

In  a  suit  for  resumption,  in  which  there  are  several 
deft  ndants,  the  plaintiff  is  liable  in  costs  to  each  defend- 
ant only  to  the  extent  of  the  value  of  his  interest  in 
the  lands  released  to  him,  and  not  upon  the  aggregate 
claim  of  the  plaintiff. 

Plaintiff  sued  to  resume  41  beegahs  of 
land,  on  the  allegation  that  it  was  held  by 
the  defendants  on  an  invalid  tenure. 

The  different  defendants  claimed  a  portion 
of  the  land — one  as  his  lakheraj,  another 
as  his  mokureree,  and  another  as  his  ayma. 

The  Lower  Courts  decreed  plaintiff's  claim 
to  4  beegahs,  and  released  the  rest,  with  costs 
on  the  whole  claim  of  the  plaintiff  payable 
by  plaintiff  to  each  defendant  whose  land  was 
released. 

Plaintiff  now  appeals  specially,  urging 
that  each  defendant  is  entitled  to  the  costs 
on  the  value  of  the  land  claimed  by  him,  and 
not  upon  the  whole  claim  of  plaintiff  em- 
bracing the  lands  cf  several  persons;  that 
such  a  mode  of  awarding  costs  is  contrary 
to  the  usage  of  the  Court,  and  should  be 
amended. 

A  preliminary  objection  has  been  taken  10 
the  present  special  appeal  relating  to  a  question 
of  costs.  It  is  urged  that  the  mode  of  their 
apportionment  is  entirely  in  the  discretion 
of  the  Court  under  section  187,  Act  VIII.  of 
1859,  and  therefore,  under  numerous  prece- 
dents of  the  Court,  the  exercise  of  a  dis- 
cretionary power  is  not  a  matter  that  can  be 
brought  before  the  Court  in  special  appeal. 

There  are  certain  cardinal  rules  regarding 
costs  which,  though  not  strictly  law,  yet,  by 
practice  and  usage,  have  become  a  portion  of 
the  law  of  the  Court.  Within  these  rules  any 
authority  may  exercise  his  discretion  without 
objection,  but  any  infringement  of  those 
fundamental  rules  themselves  are,  as  on  mat- 
ters having  the  force  of  law,  open  to  special 
appeal. 

Now,  amongst  these  rules,  is  that  one 
which  lays  down  that  a  party  getting  his 
costs,  and  asserting  his  rights  to  a  portion  of 
the  property  claimed  by  the  plaintiff  in  a  suit 


in  which  there  are  numerous  defendants,  only 
gets  his  costs  on  the  value  of  the  right  assert- 
ed by,  and  released  to,  him.  To  act  otherwise, 
and  to  give  to  every  defendant,  on  assertion 
of  a  small  claim,  costs  upon  the  aggregate 
claim  of  the  plaintiff,  would  be  an  injustice 
to  the  plaintiff;  the  only  requirement  being 
that  the  defendant  shall  be  put  in  just  the 
same  position  as  he  would  have  been  had  the 
plaintiff  sued  him  separately.  Such  being 
the  rule,  as  it  is  clear  that  the  order  in  the 
present  case  is  opposed  to  it,  it  must  be  rec- 
tified and  brought  into  concert  with  it.  With 
this  view,  we  direct  that  the  order  of  the  Lower 
Court  as  to  costs  be  so  far  modified  as  to 
make  the  plaintiff  liable  only  to  each  defend- 
ant in  costs  to  the  extent  of  the  value  of  the 
interest  enjoyed  by  him  in  the  lands  released 
to  him.  The  costs  of  this  special  appeal  will 
be  borne  by  the  special  respondents. 


The  9th  September  1864. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Hindoo  Law— Succession— Relinquishment — 

Reversioners. 

Case  No.  932  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Gungachurn  Shome,  Principal  Sud- 
der  Ameen  of  Dacca,  dated  the  29th  Janu- 
ary 1864,  affirming  a  decision  passed  by  Mr. 
T.  C.  Pennington,  Sudder  Ameen  of  that 
District,  dated  the  23rd  June  1863. 

Protap  Chunder  Roy  Chowdhry  (one  of  the 
Defendants)  Appellant, 

versus 

Sreemutty  Joy  Monee  Dabee  Chowdhrain  and 
others  (Plaintiffs),  Respondents. 

Baboos  Dwarkanalh  Milter  and  Sreenalh 
Doss  for  Appellant. 

Baboos    Onoocool    Chunder   Mookerjee    and 
Unnoda  Per  sad  Banerjee  for  Respondents. 

According  to  Hindoo  law,  a  widow  in  possession  can 
relinquish,  and,  by  relinquishing,  anticipate  for  the  rever- 
sioners their  pcnod  of  succession.  A  relinquishment 
in  favour  of  second  reversioners  is  also  valid  if  made  with 
the  consent  of  the  first  reversioners. 

Onk  Chunder  Sekhur  had  two  sons, 
Doorga  Churn  and  Parbutty  Churn.  Doorga 
Churn  died  childless,  leaving  a  widow,  Joy 
Doorga,  who  died  in  Jeit  1267.  Parbutty 
had  six   sons— Komul  Churn,  Kali  Churn, 
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Gowree  Churn,  Rugghoo  Chum,  Oti  Churn, 
and  Bhowanee  Churn.  The  two  last  sons 
died  before  their  father  Parbutty  Churn,  and 
Gowree  Churn  died  without  heirs.  Kali 
Churn  died  leaving  only  a  widow,  Joy  Mo- 
nee,  plaintiff  in  the  present  case ;  and  Rugghoo 
Churn  left  a  son,  Protap,  who  is  the  principal 
defendant  in  it. 

The  plaintiff,  Joy  Monee,  sues  in  her  hus- 
band's right  for  one-fourth  share  of  the  8  an- 
nas of  the  property  belonging  to  her  husband's 
father,  Parbutty  Churn,  and  also  in  the  same 
right  for  one  founh  of  the  8  annas  of  the  share 
of  Doorga  Churn,  which  share,  by  a  deed  of 
gift  executed  on  the  7th  Jeit  1223,  had, 
with  the  consent  of  Parbutty  Churn,  who  was 
then  living,  been  transferred  to  his  sons,  and 
possession  taken  by  them  under  it. 

The  defendant  Protap  pleads  that  plaintiff 
is  entitled  to  one-fourth  of  the  8  annas  belong- 
ing to  her  husbands  father,  but  that  the 
deed  of  gift  of  Joy  Doorga  was  not  exe- 
cuted by  her.  but,  if  executed,  was  null  and 
void  under  Hindoo  law ;  and  as  she  was  a 
widow  in  possession,  and  all  the  other  mem- 
bers of  the  family  predeceased  her,  he,  as  the 
nearest  heir  of  Doorga  Churn,  is  entitled  to 
the  whole  of  the  property  with  the  exception 
of  the  share  belonging  to  plaintiff. 

The  Lower  Courts  found  that  the  deed  of 
gift  was  executed  by  Joy  Doorga  with  the 
consent  of  Parbutty  Churn  ;  that  the  four  sons 
of  the  latter  took  possession  under  it ;  and 
that  consequently  plaintiff,  as  the  wife  of 
Kali  Churn,  is  entitled,  not  only  to  the  share 
of  Parbutty  Churn  which  her  husband  enjoy- 
ed, but  also  to  the  same  share  in  the  property 
of  Doorga  Churn  which  has  passed  to  her  in 
his  lifetime. 

It  is  now  contended  on  the  part  of  the 
defendant,  in  special  appeal,  that  the  deed  of 
gift  is  in  itself  illegal ;  that  to  make  it  legal, 
it  requires  the  consent  of  all  the  contingent 
reversioners  then  in  existence ;  that,  even  if 
it  be  looked  upon  as  a  relinquishment,  it  is 
illegal,  for  a  widow  having  once  taken  pos- 
s— ion  cannot  relinquish  under  Hindoo  law  ; 
t  :,  consequently,  the  Lower  Court's  judg- 
1  it  should  be  modified,  and  the  suit  of  plaint- 
i  is  10  a  share  in  Doorga  Churn's  share  of 
1     property,  dismissed. 

re  think  that  it  admits  of  no  reasonable 
1  3t  that  under  Hindoo  law  a  Hindoo  lady 
)ssession  can  relinquish,  and  by  relinquish  • 
uuicipate  for  the  reveisioners  their  period 
'ccession ;  and  if  she  does  this  in  favour  of 
nd  reversioners  in  the  present  instance 


with  the  consent  of  the  first,  then  or  afterwards 
expressed,  the  relinquishment  is  valid,  and  this, 
notwithstanding  that  it  may  be  expressed  in  a 
form  which,  under  some  circumstances,  might 
be  open  to  question. 

Under  this  view  we  consider  the  relin- 
quishment by  Joy  Doorga  in  favour  of  Par- 
butty Churn's  sons,  with  the  consent  of  Par- 
butty Churn,  entirely  legal,  and,  as  the  pro- 
perty vested  in  those  sons,  the  plaintiff,  the 
wife  of  one  of  them,  is  entitled  to  the  posses- 
sion of  the  whole  property  of  her  husband — • 
i.e.,  to  one- fourth  of  the  property  of  Doorga 
Churn,  as  well  as  the  same  share  in  that  of 
Parbutty  Churn. 

There  is  then  no  ground  for  special  appeal, 
and  we  reject  the  application  with  costs. 

The  9th  September  1864. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Jurisdiction — Dismissal  of  suit  for  rent  no  bar  to 
suit  for  title  and  possession  with   mesne -profits. 

Case  No.  948  of  1&64. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Midnapore,  dated  the  27th  Janu- 
ary 1864,  affirming  a  decision  pasted  by 
the  S udder  Ameen  of  that  District,  dated  the 
Qth   September  /S63. 

Gour  Huree  Doss  (one  of  the  Plaintiffs), 

Appellant, 

versus 

Mutteeoollah  and  others  (Defendants), 
Respondents. 

Baboo  Tar  a  Prosunno  Mookerjee  for 
Appellant. 

Baboo  Anund  Gopal  Paleet  for 
Respondents. 

Plaintiff  had  brought  a  former  suit  before  the  Collec- 
tor for  rents  under  a  icubooleut  executed  by  the  defend- 
ants, which  suit  was  dismissed  by  the  Collector,  on  the 
ground  that  it  was  not  proved  that  the  plaintiff  had^ver 
received  rents  from  the  defendants.  Held  that  that 
decree  of  dismissal  did  not  preclude  the  plaintiff  from  bring- 
ing his  present  suit  in  tine  Civil  Court  to  establish  his 
title,  and  acquire  possession  with  mesne-profits. 

Plaintiff  brought  a  suit  against  the  defend- 
ants before  the  Collector  under  Aft  X.  of  1859 
for  rents  due  from  1260  to  1269,  under  a 
kubooleut  executed  by  him.  The  plaintiff 
alleged  that  in  Falgoon  of  1241  the  tenure 
had  been  granted  to  him  by  the  zemindar ; 
that  he  had  received  rents  hitherto  from  de- 
fendants ;  but,  as  defendants  refused  to  pay  the 
rent  for  the  years  subsequent  to  1259,  he 
brought  the  present  action*. 
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The  defendants  before  the  Collector  denied 
that  they  had  given  the  kubooleut  propound- 
ed by  the  plaintiff,  or  had  ever  paid  him  rents. 

The  Collector  dismissed  the  plaintiff's  claim, 
thinking  it  not  proved  that  plaintiff  had  ever 
received  rents  from  the  defendants. 

Plaintiff  then  brought  a  suit  in  the  Civil 
Court  to  try  his  title,  and  for  possession  with 
mesne-profits,  miking  the  zemindar  a  paity 
to  the  suit.  The  defendants  denied  it,  alleg- 
ing that  plaintiff  had  been  put  forward  by  the 
zemindar  collusively,  in  order  to  injure  them, 
and  to  afford  a  means  for  the  raising  of  their 
rents,  and  also  that  they  had  paid  their  rents 
to  the  zemindar  direct. 

The  first  Court  dismissed  plaintiff's  claim 
on  the  merits. 

The  Judge  affirmed  the  opinion  of  the  first 
Court  as  to  the  worthlessness  of  plaintiff's 
title,  but  at  the  same  time  remarked  that  it 
bad  no  jurisdiction. 

Plaintiff  now  appeals  specially,  urging  that 
the  Courts  had  perfect  jurisdiction  ;  that  the 
present  suit  is  one  to  try  his  title ;  and  that  the 
suit  should  be  remitted  for  a  full  and  proper 
enquiry  into  the  matter  in  dispute. 

We  think  that  there  can  be  no  doubt  that 
the  Civil  Courts  have  jurisdiction  in  the  matter 
before  us,  and  also  that,  when  the  Judge  con- 
sidered that  he  had  no  jurisdiction,  he  should 
have  refrained  from  looking  into  the  case  at  all. 
The  question  before  the  Collector  was  the  col 
lection  of  rents  in  past  years ;  and,  in  the  ab- 
sence of  these  collections,  the  Collector  dis- 
missed the  plaintiff's  suit.  He  now  comes  into 
Court  to  establish  his  title,  and  to  acquire  pos- 
session with  mesne-profits.  In  this  suit,  the 
issues  are:  ist — Is  plaintiff's  title  a  good  and 
bond-fide  one  ?  2nd — Has  the  zemindar  col- 
lected the  rents  for  the  period  during  which 
mesne-pro6t8  are  claimed?  and  3rd — If  not, 
is  plaintiff  entitled  to  them  from  the  defend- 
ants? These  three  issues  must  be  cleaily  an- 
swered before  the  case  can  be  considered  to 
be  Satisfactorily  settled.  We  therefore  remit  it 
to  the  Judge  with  directions  that  he  will  take 
up  the  case  out  of  its  number  on  the  file,  and 
pass  whatever  orders  seem  just  and  proper. 


The  9th  September  1864. 

Present ; 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pandit,  Puisne  Judges. 

Damages— Rent— Limitation. 

Case  No.  171  of  1^64  under  Aft  X.  of  1859. 


Regular  Appeal  from  a  decision  passed  by 
Baboo  Kristobehary  Mookerjee,  Deputy  Col- 
lector of  Jessore,  dated  the  2gth  February 
1864. 

Nobookanth  Dey  (Defendant),  Appellant, 

versus 

Rajah  BDrodakanth  Roy  Bah adoor  (Plaintiff), 

Respondent. 

Mr.  F.  J.  Fergusson  and  Baboo  Anuml 
Chunder  Ghosal  for  Appellant. 

Mr.  T.  T.  Forbes  and  Baboos  Sreenalh  Bass 
and  Obhoy  Churn  Bose  for  Respondent. 

Damages  under  section  2,  Act  VI  of  1S62,  B.  C.,are 
awardable  in  addition  only  to  rent  and  costs,  and  are  to 
be  regarded  as  in  substitution  for,  not  in  addition  to,  the 
interest  awardable  under  section  20,  Act  X.  of  1S50. 

The  mere  pendency  of  an  enhancement-suit  does  m>t 
of  itself  excuse  the  tenant  from  paying  what  is  admit- 
tedly due,  tiY,  the  old  rate  of  rent. 

Retrospective  effect  is  not  to  be  given  to  the  penal 
provision  of  section  2,  Act  VI.  of  1S62. 

The  three  years'  limitation  provided  by  section  32, 
Act  X.  of  1859,  b  in  general  terms,  and  does  not  admit 
of  any  executions,— e.g.,  the  pfndency  of  a  suit  for 
enhancement  for  1265,  will  not  save  limitation  in  respect 
to  the  rent  for  1 266.  , 

Tmssuit  was  instituted  on  the  2  ist  December 
1 S63  to  recover  the  enhanced  rents  of  a  mehal 
for  the  years  1266  to  1270  (or  precisely  for 
four  years  and  seven  months  of  that  time). 
The  rent  of  the  previous  year  (1265)  was  the 
subject  of  another  suit  brought  by  the  plaintiff 
after  a  notice  of  enhancement  under  section 
13  of  Act  X.  of  1859,  which  suit  was  pending 
from  the  years  1266  (1859)  to  1271  (1*63), 
when  it  was  decided  in  the  plaintiff's  favour. 

The  Principal  Sudder  Ameens  decree  in 
the  present  suit  awards  to  the  plaintiff  the  en- 
hanced rent  for  the  three  Bengal  yearspreced- 
ing  the  suit,  with  interest  at  the  rate  of  \i 
per  cent.,  and  with  damages  under  section  1 
of  Act  VI.  of  1862  (Bengal  Council),  at  the 
rate  of  1  z\  per  cent,  on  the  aggregate  amount. 

The  first  objection  urged  in  appeal  is, 
that  the  Court,  having  awarded  to  the 
plaintiff  damages  under  the  above  section, 
should  not  also  have  given  him  interest 
under  section  20  of  Act  X.  of  1859.  The 
2nd  section  of  Act  VI.  empowers  the 
Court  to  award  to  the  plaintiff,  in  addition 
to  the  amount  decieed  for  rent  and  costs, 
such  damages,  not  exceeding  25  per  cent, 
on  the  amount  of  rents  decreed,  as  the 
Court  may  think  fit.  These  damages  are 
to  be  awarded  "  in  addition  to  the 
amount  decreed  for  rent  and  costs.*'  The 
terms  of  the  section  appear  to  us  to  show 
that    this  provision   is    in     substitution  of 
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that  part  of  section  20  of  Aft  X.  of  1859 
which  declare?  that  an  arrear  of  rent, 
as  there  defined,  "  shall  be  liable  to  in- 
terest at  12  per  centum  per  annum/'  was 
not  intended  to  authorize  the  Court  to 
award  25  per  cent,  in  addition  to  the  »2  per 
cent,  given  by  Aft  X.  This  high  penal 
interest  is  expressly  enafted  to  be  in  addit:on 
to  the  amount  decreed  for  rent  and  costs, 
and  cannot  consequently  be  given  in  addition 
toanv  sums  decreed  for  iittrest. 

The  worde,  "  and  unless  otherwise  pro- 
vided by  written  agreement  shall  be  liable 
to  interest  at  12  per  centum"  (which  occur 
in  seftion  20  of  Aft  X.  of  1859),  authorize 
the  Cmrt  to  award  inteiest  by  way  of 
damages  when  the  written  contract  has  not 
41  otherwise  provided."  Where  the  paities 
have  expressly  contrafted  by  writing,  they 
mast  be  bound  by  their  contract.  Wnere 
there  is  no  written  contraft,  the  Court  may 
give  interest  as  damages  to  the  extent  of  1 2 
per  centum.  The  Court  is  not  bound  to  give 
that  rate.  See  1  Marshall  2jS.  If  the 
Court  award  damages  by  virtue  of  the  en- 
larged powers  conferred  by  seftion  2  of  Aft 
VI.  of  1S62,  it  cannot  also  award  interest  (as 
damages)  under  seftion  20  of  Aft  X.  of  1859. 

The  appellant  also  objefted  that  the  pen- 
dency of  the  enhancement-suit  was  of  itself 
sufficient  excuse  for  his  omission  to  tender 
or  deposit  in  Court  the  rent  of  the  years 
subsequent  to  1265,  and  that  the  Principal 
Sudder  Ameen  was  wrong  in  awarding 
damages  under  seftion  2,  Aft  VI.  of  1862, 
against  the  defendant,  as  if  he  had,  "  without 
reisonable  or  probable  cause,  neglected  or 
refused  to  pay  the  amount  due  by  him." 
The  mere  pendency  of  an  enhancement  suit 
cannot  of  itself  excuse  the  tenant  from  pay- 
ing what  is  admittedly  due — viz  ,  the  old 
rate  of  rent.  It  may,  perhaps,  with  other 
circumstances,  in  some  cases,  furnish  a  rea- 
sonable excuse  for  withholding  from  the 
landlord  even  his  admitted  due.  In  the  pre- 
sent case  we  concur  with  the  Principal  Sud- 
der Ameen's  finding  that  the  tefusal  to  pay 
was  without  reasonable  or  probable  cause, 
no  cause  whatsoever  appearing  save  the 
pending  suit  for  enhancement. 

But  we  think  the  Court  should  not  have 
awarded  penal  damages  under  the  above  Aft 
inlrespeft  of  the  defendant's  negleft  10  pay 
the  rents  of  the  years  1267  and  1268.  The 
Aft  was  passed  in  May  1862.  The  2nd 
seftion  empowers  the  Court  to  award  addi- 
tional damages  against  a  defendant  for  cer- 
tain default.     This  penal  provision  cannot 

Vol.  I. 


hj.ve  a  retrospective  operation.  Ordinarily 
tie  presumption  is  that  no  Act  is  meant  to 
operate  retrospectively,  and  this  presump- 
tion is  strengthened  when  the  Act  imposes 
a  penally.  When  the  Legislature  plainly 
expresses  an  intention  that  an  Act  shall  take 
effect  from  a  time  previous  to  its  passing,  the 
law  must  be  obeyed.  But  the  language  of 
this  section  does  nor,  in  our  opinion,  even 
indicate  such  an  intention  on  the  part  of  the 
Legislature. 

As  to  the  respondent's  ground  of  objection 
that  the  three  years'  limitation  should  not  have 
been  applied  to  this  case,  because  he  had 
omitted  to  sue,  not  from  any  carelessness  or 
neglect,  but  because  he  conceived  that  he 
ought  to  await  the  tei ruination  of  the  en- 
hancement-suit, however  reasonable  bis  ex- 
cuse may  be,  we  cannot  give  effect  to  it. 
The  three  years'  limitation  provided  by  section 
32  of  Act.  X.  of  1859  is  in  general  terms,  and 
we  cannot  introduce  any  exceptions,  however 
consistent.  Such  exceptions  may  be  with  the 
principles  upon  which  laws  of  limitation  are 
based. 

We  shall  amend  the  decree  by  giving  in- 
terest on  the  arrears  of  the  years  1267  and 
1268  at  therateof  12  per  centum  per  annum 
under  section  20  of  Act  X.  of  1859.  The 
arrears  of  the  years  1269  and  1270  will  bear 
interest  at  the  ra»e  of  20  per  cent  under 
Act  VI.  of  1862.  The  costs  will  be  in  propor- 
tion to  the  amount  decreed. 


The  9th  September  1864. 

Present: 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Jurisdiction— Suit  between  Rival  Lessees  of 

a  Tank. 

Case  No.  250  of  1864. 

Special  Appeal  from  a  decision  passed  J>y 
Mr.  F.  L.  Beaufort,  Judge  of  the  24- 
Pergunnahs,  dated  the  18th  November 
1863,  reversing  a  decision  of  Mr.  H.  C. 
Beit,  Sudder  Ameen  of  that  District,  dated 
the  14th  July  1803. 

Obhoy  Churn  Newgee  and  others  (Plaintiff.-), 

Appellant^ 

versus 

Sristidhur  Bagdee  and  others  (Defendants), 

Respondents. 

Baboos  Prosunnoo  Coomar  Sein  and  P.o'hoj 
Ch under  Mookerjee  for  Appe Hauls. 
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Baboo  Nobokissen  Mookerjee  for 
Respondents. 

A  suit  between  two  rival  lessees  of  a  tank  is  one  cog- 
nizable by  the  Civil  Court,  and  not  under  Act  X.  of  1859. 

We  aie  of  opinion  that  the  Judge's  decision 
on  the  facts,  as  found  by  him  and  by  the 
Sudder  Ameen,  is  clearly  eironeous.  It  is 
proved,  and  indeed  admitted,  that  the  plaint- 
iff and  defendant  severally  claim  a  lease  in  the 
tank,  which  is  the  subject  of  dispute,  from 
the  proprietors  of  the  same.  But  the  pro- 
pi  ietors,  who  have  appeared,  support  the 
claim  of  the  plaintiff,  and  declare  that  the 
lease  granted  to  the  defendant  is  temporary 
and  terminable.  Tnis  assertion  the  defend- 
ant is  wholly  unable  to  rebut  or  to  prove 
the  mjourosee  or  perpetual  lease  which  he 
alleges  as  his  sole  ground  of  right  and  title. 

In  this  state  of  things  the  decision  in  fact 
leaves  him  simply  in  the  position  of  a  tres- 
passer without  a  title,  and  as  the  suit  is  not 
one  by  the  proprietors  of  the  tank,  the  refer- 
ence to  Act  X.  of  1859  will  not  hold  good. 
The  case  is  faiily  one  which  can  be  tried  as  a 
civil  suit  on  the  point  of  right  and  title, 
between  the  real  litigants,  the  rival  lessees. 

The  appeal  is  deciecd,  the  judgment  of  the 
Appellate  Court  is  reversed,"  anQ  that  of  the 
Sudder  Ameen  is  restored.  Costs  to  the  ap- 
pellant. 

The  9th  September  1S64. 

Present: 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Judgment — Grounds  of  Special  Appeal — 
Notice  of  Enhancement. 

Case  No.  968  of  186^  under  Act  X.  of  1859. 

Special  Appeal  fi  om  a  decision  passed  by 
Mr  E.  E.  Lautour,  Judge  oj  Bhaugulpore, 
dated  the  4th  February  1864,  modifying 
a  decision  of  Mr.  E.  J.  Alexander,  De- 
puty Co  Ilea  or  of  that  District,  dated  the 
2yth  September  1863. 

Hurry  Chum  Singh  and  others  (Defendants), 

Appellants, 

tei  s  us 

Beerun  Koomar  and  others  (Plaintiffs), 
Respondents. 

Mr.  John  Baptist  for  Appellants. 

Baboo  Ch  under  Mad  hub  Ghose  for 
Respondents. 

A  finding  that  the  dcf-  ndant  held  under  a  certain  pot- 
tah  renders  it  immat  rial  to  pronounce'  any  opinion  on 
the  genuineness  of  the  \  ottah. 


Although  the  mere  fact  of  notice  is  no  sufficient  rea- 
son for  allowing  the  rent  of  a  year  to  be  enhanced  above 
the  rate  of  t  revious  years,  yet,  as  no  objection  on  this 
point  was  taken  on  the  grounds  of  st  ecial  appeal,  it  was 
not  allowed  to  be  urged  at  the  hearing. 

The  plaintiff  sues  for  arrears  of  rent  at 
the  rate  of  Re.  1-4  per  beegah  for  1268  and 
1269,  and  at  the  rate  of  Re.  1-6  for  1270 
after  notice. 

The  Lower  Court  has  found  upon  the  evi- 
dence that  the  defendant  has  not  proved  that 
he  held  under  the  poitah  of  1206,  and  had 
paid  the  rent  uniformly  ever"  since.  He 
does  hold,  on  the  contrary,  that  the  evidence 
of  the  plaintiff  shows  that  the  rent  paid  in 
1267  was  at  ihe  rate  of  Re.  1-4.  This  rate 
he  accordingly  decreed  for  1268  and  1269, 
and  at  the  rate  of  Re.  1-6  for  1270  on  the 
notice. 

The  special  appellant  urges  that  the 
Judge  did  not  record  any  opinion  whether 
ihe  pottah  of  the  defendant  was  genuine  or 
not. 

We  think  that  the  Judge  has  given  suffi- 
cient reasons  for  deciding  that  the  rent  was 
at  the  rate  of  Re.  1-4.  He  does  not  find 
that  he  holds  under  the  pottah  of  1206; 
and  therefore,  whether  the  pottah  is  genuine 
or  not,  is  immaterial,  as  it  is  confessedly  not  a 
pottah  at  a  fixed  rate.  He  finds,  on  the  con- 
trary, that  the  rent  of  1268  and  1269  was  at 
the  rate  of  Re.  1-4  on  evidence  upon  which 
he  relies.  Thtre  certainly  is  not  sufficient 
reason  from  the  mere  fact  of  the  notice  for 
allowing  the  rent  of  1270  to  be  enhanced 
above  the  rate  of  previous  years ;  but  there 
is  no  objection  on  this  point  taken  on  the 
grounds  01  special  appeal,  and  we  do  not 
considtr  it  light  to  allow  this  objection  now. 

We  dismiss  the  sptcial  appeal  with  costs. 


The  9th  September  1864. 
Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton  Karr, 

Puisne  Judges. 

Order  for  Local  Investigation. 

Case  No.  595  of  1S64. 

Special  Appeal  from  a  decision  passed  by 
Pundit  Tarakanth  Biddyasagur,  Princi  >aJ 
Judder  Ameen  of  Jessore,  dated  the  n<!h 
January  1864,  reversing  a  decision  of  'he 
Moonsiff  of  Commercoily,  dated  the  itk 
October  J  86  /. 

Shurricollah  and  others  (Defendants) 

Appellants, 

versus 
Bawl  Mundul  (Plaintiff),  Respondent 
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Baboo  Bungsee  Dhur  Seiu  lor  Appellants. 

Baboo  Shib  C  hunder  Mozoomdar 
for  Respondent. 

One  Principal  Sadder  Ameen's  order  for  a  fresh 
local  investigation  should  not  be  interfered  with  by  his 
succfs^or,  but  should  be  carried  out  before  the  latter 
dan  dispose  of  the  case  on  re 'trial. 

This  case  for  possession  was  dismissed  by 
the  first  and  second  Courts,  the  Moon 9 iff  and 
Principal  Sadder  Ameen  both  holding  that 
the  plaintiff  had  failed  to  prove  his  case,  and 
the  Principal  Sudder  Ameen  added  that  a 
second  local  investigation  was  unnecessary. 
The  plaintiff  then  applied  for  a  review,  and 
the  Principal  Sudder  Ameen  on  very  insuffici- 
ent grounds  admitted  it,  and  ordered  a  fresh 
investigation  to  be  made.  Before  these  orders 
were  canied  out,  another  Principal  Sudder 
Ameen  was  appointed  to  the  Court,  who,  in- 
stead of  carrying  out  the  order  of  his  prede- 
cessor, took  up  and  decided  the  case  on  the 
evidence  on  the  record,  reversing  the  decision 
heretofore  passed  by  the  former  Principal 
Sudder  Ameen  and  Moonsiff.  We  think  that 
the  petitioner  is  entitled  to  have  the  order  for 
local  investigation  carried  out,  and  the  pre- 
sent Principal  Sudder  Ameen  should  not  have 
interfered  with  the  order  which  his  predeces- 
sor was  fully  competent  to  pass,  and  which 
should  have  been  carried  on  before  he  disposed 
of  the  case  on  re-trial.  The  case  is  remand- 
ed, and  the  Principal  Sudder  Ameen,  after 
causing  the  local  investigation  ordeted  by  his 
predecessor  to  be  made,  will  dispose  of  the 
case  on  its  merits. 


The  12th  September  1864. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,   and   the    Hon'ble    E.    Jackson, 
Puisne  Judge. 

Sales  in  Execution  of  a  Decree  pendente  lite- 
Decrees  against  Judgment-debtors  void  against 
Purchasers— Purchasers  at  Sheriffs  Sales- 
Limitation. 

Cases  Nos.  654  and  644  of  1862-. 

Regular  Appeals  from  a  decision  passed  by 
Mr.  R  //.  Russell,  Judge  of  Afidnapore, 
dated  the  igth  September  186?. 

No.  634. 

Sreemutty  Anund  Moyee  Dossee  and  others 
(Plaintiffs),  Appellants; 

versus 

Dhurundro  Chunder  Mookerjec  and  others 
(Defendants),  Respondents. 


Mr.R.  T.  Allan  and  Baboos  Kishen  Kishore 

Ghose  and  Aushoo-tosh  Dhur 

for  Appellants. 

Mr.  J.  Cochrane  and    Baboos   Dwarkanath 

Milter  and  Baneynauih  Base 

for  Respondents. 

No,  644, 

Dhurundro  Chunder  Mookerjee  and  others- 
(Defendants),  Appellants, 

versus 

Sreemutty  Anund  Moyee  Dossee  and  others1 
(Plaintiffs),  Respondents. 

Mr.  J.   Cochrane  and  Baboos  Dzvarkanath. 

Mitler  and  Baneynauih  Rose 

for  Appellants. 

Mr.  R.  T.  Allan  and  Baboos  Kishen  Kishore 

Ghose  and  Aushoo/osh  Dhur 

for  Respondents. 

Where,  pending1  a  suit,  the  property  of  a  defendant  is 
r  seized  and  sold  in  execution  of  a  decree  against  him* 
1  the  decree  against  the  judgment-debtor  will  be  void  and 
inoperative  against  the  purchaser. 

Purchasers  at  a  Sheriff's  sale  cannot  be  bound  to  take- 
notice  of  a  suit  against  the  execution-debtor  in  a  Court 
which  had  no  jurisdiction  over  them,  or  over  or  in  res- 
pect of  the  lands  purchased  by  them  which  were  the* 
subject-matter  of  the  suit,  except  by  consent  of  the  exe- 
cution-debtor. The  consent  of  the  execution-debtor,  oiv 
which  the  jurisdiction  of  the  Supreme  Court  was  found- 
ed, cannot  enlarge  the  jurisdiction  and  powers  of  the 
Court  or  the  operation  of  its  decree  as  against  third 
parties. 

An  execution-creditor  who,  in  the  execution  depart- 
ment, by  petition  suppresses    all  mention  of  his  owrv 
mortgage,  and  probably  thereby  induces  the  defendants 
*  to  become  purchasers,  and  who,  as  attorney  or  rcprc- 
:  sentativcof  the  execution-debtor,  gets  the  benefit  of  the 
'  defendant's  purchase-m  incy,  is  not  entitled  to  any  al- 
lowance for  the  time  occupied  by  him  in  the  prosecution 
of  the  suit  for  foreclosure  of  the  mortgage,  the  existence' 
of  which  he  had  concealed  from*  the  defendants. 

This  is  a  suit  for  the  possession  with  mesne- 
profits  of  4  annas  16  gundahs  of  Mehal  Brah- 
nvunbhoom  in  Fer^unnah  Midnapore.  The 
claim  is  laid  at  Rs.  1,61,703.  The  plaint, 
whicn  was  filed-  on  the  26th  of  December  r  86  r, 
.alleges  that  Muttylall  Seal,  the  plaintiff's 
ancestor,  obtained  a  decree  in  the  Supr^rne 
Court  of  Calcutta  for  the  foreclosure  of  a 
mortgage  against  the  defendants  Bykunto- 
nauth  Mullick  and  others,  heirs  of  Sreenautb 
Mullick,  and  became  the  purchaser  of  the 
foreclosed  property  at  a  public  sale  on  the  15th 
;  November  1852. 

The  defendants,  Moheschunder  Mookerjee 
and  others,  allege  that  1   anna  12  gundahs 
!  share  which  belong  to  Gokoolnauih  Mullick, 
.  and  a  little  share  which  belonged  to  Sreenautb 
'  Mullick,  were  sold  at  public  sales  in  satis- 
faction of  decrees  against  Sreenauth  Mul- 
lick  on    the    21st   of   April    1843   and    the 
26th  of  May    1846,  and  ^purchased   by  the 
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defendants,  who  have  ever  since  remained  in 
possession,  and  therefore  that  the  claim  of 
the  plaintiffs  is  barred  by  limitation.  And 
for  a  defence  on  the  merits  they  say  that, 
from  certain  circumstances  which  have  come 
to  their  knowledge,  they  have  a  right  to  pre- 
sume that  Sreenauth  Mullick  did  not  borrow 
money  from  Muttylall  Seal,  and,  if  he  did,  the 
debt  was  liquidated  before  the  death  of  Sree- 
nauth Mullick.  Thirdly,  that  Muttylall  Seal 
had  over-reached  the  defendants  by  conceal- 
ing the  existence  of  the  mortgage  to  himself. 
As  to  Regular  Appeal  644,  the  defendants, 
who  were  the  purchasers  of  the  property  in 
question,  at  a  sale  in  execution  of  a  decree  of 
one  Jan  Ally  asainst  Sreenauth  Mullick,  ac- 
quired their  title  on  the  26th  of  May  1846, 
the  sale- certificate  bearing  date  the  13th  of 
July  1846,  and  they  hive  been  in  possession 
ever  since  the  date  of  their  purchase. 

The  plaintiffs'  claim  is  based  on  an  alleged 
deed  of  mortgage,  dated  the  14th  of  October 
1841,  by  which  Sreenauth  Mullick  is  said  to 
have  mortgaged  6  annas  and  8  gundahs  of 
Brahmunbhoom,  comprising  his  own  share 
of  1  anna  1 2  gundahs,  and  1  anna  12  gundahs 
of  which  he  was  in  possession  as  heir  of  Go- 
koolnauth,  to  Muttylall  Seal. 

On  the  9th  of  May  1846,  Muttylall  Sfal 
instituted  a  suit  in  the  late  Supreme  Court 
against  Sreemutty  Kisto  Soonderee  Dossee, 
widow  and  executrix  of  Sreenauth  Mullick, 
and  Bykuntonauth  and  other  sons  of  Sree- 
nauth Mullick,  for  the  foreclosure  of  the  mort- 
gage of  1 84 1,  on  which  a  decree  for  an  ac- 
count was  made  on  the  13th  of  April  1847, 
and  it  was  thereby  ordered  and  decreed,  with 
the  consent  of  the  complainant,  that  the  lands 
in  suit  should  be  sold,  and  in  order  to  such 
sale  that  the  parties  should  produce  before  the 
Master  all  deeds  and  writings  relating  to  the 
mortgaged  premises,  and  that  all  parties 
should  join  in  conveying. 

the  Master,  W.  Macpherson,  Esq.,  having 
made  his  report,  whereby  he  found  that  Rs. 

were  due  to  Muttylall,  the  lands  in  ques 

tion  were  sold  under  the  order  of  the  Court, 
dated  the  7th  December  1852,  to  Muttylall 
Seal,  as  the  best  bidder. 

On  the  trial  of  the  present  suit  before  the 
Judge  of  Midnapore,  the  defendants  attempt- 
ed to  show  that  the  decree  in  the  Supreme 
Court  had  been  improperly  obtained.  The 
Judge,  however,  held  that  the  decree  and  sale 
must  be  held  to  be  good  against  the  mort- 
gagor and  those  who  stood  jn  his  place,  and 
that  the  decree  proved  the  mortgages,  and 
that  the  mortgaged  debts  remained  unpaid; 


and  accordingly  he  gave  a  decree  in  the  suit 
awarding  possession  to  the  plaintiffs. 

From  this  decision  the  defendants  ap- 
pealed. 

On  the  19th  of  September  1863,  this  Court, 
holding  that  an  execution-creditor  or  pur- 
chaser at  a  sale  in  execution  of  a  decree,  is  not 
the  representative  of  the  execution-debtor,  or 
in  any  way  bound  by  his  acts  or  the  acts  of 
his  personal  representative  after  his  death, 
remanded  the  case  for  further  evidence  upon 
the  question  whether  the  mortgage  really 
was  executed  on  the  day  when  it  beats  date; 
and  whether,  at  the  date  of  the  institution  of 
the  suit  for  foreclosure,  it  was  a  bond-fide 
subsisting  security,  or  whether  the  mortgage 
and  the  decree  founded  upon  it  were  merely 
collusive  and  fraudulent  contrivances  to  defeat 
the  defendants'  title. 

The  Judge,  on  the  17th  of  February  1S64, 
fixed  the  1 6th  of  March  1864  for  hearing 
the  evidence  as  ordered  by  this  Court.  On 
the  1 6th  March,  as  the  plaintiffs  had  taken  no 
steps  to  procure  the  attendance  of  their  wit- 
nesses, and  had  only  filed  copies  of  certain 
depositions  filed  in  the  Supreme  Court,  re- 
questing a  month's  time  for  the  production  of 
further  evidence,  the  Judg'e,  thinking  that 
the  plaintiffs  were  fully  informed  as  to  what 
they  ought  to  have  done  by  the  order  of  this 
Court  of  19th  of  September,  and  that  they  were 
not  entitled  to  ask  for  further  delay,  sent 
back  the  papers  as  they  stood  for  the  consi- 
deration of  this  Court. 

This  Court  having  again  taken  up  the  case, 
and  finding  the  plaintiffs'  proof  defective, 
being  unwilling  to  dispose  of  the  suit  in  the 
absence  of  evidence  of  the  mortgage,  which 
was  said  to  be  procurable,  allowed  the  case 
to  stand  over  for  a  week,  and  ordered  the 
officer  of  the  Supreme  Court  to  be  in  attend- 
ance wiih  the  minute-book  of  the  Registrar, 
and  the  officer  of  the  Judge's  Court  of  the 
24-Pergunnahs  to  attend  and  produce  what 
was  suggested  to  be  a  duplicate  copy  of  the 
mortgage- deed  registered  in  that  Court. 

We  find  that  in  or  before  1841  Joygopaul 
Chatterjee  had  obtained  a  decree  against 
Sreenauth  Mullick,  and  on  the  3rd  of  April 
1841  presented  a  petition  for  the  attachment 
of  the  property  now  in  dispute  to  the  Burd- 
wan  Court.  On  the  6th  of  April  in  that 
yeir,  an  order  was  made  to  the  Burdwan 
Court  that  the  property  be  attached  and  sold. 
An  order  was  then  passed  in  the  usual  form 
by  the  Civil  Court  of  Zillah  Midnapore,  and 
proclamations  were  made  that  the  property 
was  attached,  and  objectors  were  called  00 
to  attend  and  state  their  claim.     On  the  9th 
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of  June  1841,  one  Gunga  Gobind  Banerjec 
appeared  as  claimant  under  an  alleged  deed 
of  sale  by  Sreenauth  to  himself.  The  num- 
ber of  the  decree-jari  case  of  Joygopaul 
Chatterjee  was  18  of  184 1,  and  that  decree  ap- 
pears to  have  been  satisfied  by  the  Court  in 
distributing  the  proceeds  of  the  sale  under  the 
execution  in  the  case  of  Jan  Ally  on  the  2  >nd  of 
September  1  ^46.  This  shows  that  Joygopaul's 
claim  had  not  boon  satisfied  in  the  interim. 

In  January'  1844,  Jan  Ally  applied  for  at- 
tachment of  the  property.  The  Nazir's  re 
turn  in  April  1844  states  that  the  property 
had  long  been  under  attachment.  Sreenauth 
Mullick  d;ed  in  September  1844.  On  the 
1st  January  1815,  Muttylall  Seal,  Joygopaul 
Roy,  and  Sreemutty  Kisto  Soonderee  Dossee, 
describing  themselves  as  attorneys  to  the  estate 
of  Sreenauth  Mullick,  deceased,  appeared  and 
objected  to  the  sale  under  Jan  Ally's  de- 
cree of  the  4  annas  16  gundahs  of  Pergun- 
nah  Brahmunbhoom.  They  raised  various 
objections  to  the  sale  of  the  property  in  exe- 
cution, but  though  they  allude  to  other 
charges,  and  state  therein  distinctly  that,  as 
to  r  anna  12  gundahs  share  in  Brahmun- 
bhoom, and  the  brick-built  house  at  Raneeor 
and  other  properties  appertaining  to  the  nij 
(or  original)  share  of  Sreenauth  Mullick, 
they  were,  agreeably  to  a  wilt  executed  by 
him,  in  the possession  of the  petitioners  as  at- 
torneys for  Sreenauth  Mullick  for  five  years. 
Muttylall  Seal  makes  no  mention  whatever  of 
the  alleged  mortgage  to  himself  of  the  14th 
October  1841. 

The  mortgage  itself  is  not  forthcoming. 
It  is  suggested  that  it  has  been  lost.  On 
referring  to  the  proceedings  in  the  foreclosure- 
suit  instituted  in  the  Supreme  Court  by  Mut- 
tylall Seal  against  Sreemutty  Kisto  Soonderee 
Dossee,  therein  described  as  the  widow  and 
executrix  of  Sreenauth  Mullick  and  Bykunto- 
nauth  and  other  sons  of  Sreenauth  Mul- 
lick. We  find  that  the  original  deed  of 
mortgage  \ias  not  produced,  but  only  a  copy 
from  the  registry  book  at  Alipore.  The 
execution  of  the  mortgage  was  admitted  by 
the  answer  of  the  defendant  Kisto  Soonderee. 
In  order  to  let  in  secondary  evidence  of  its 
contents  as.  against  the  infant  defendants, 
Mr.  Peard,  the  attorney  who  proposed  it, 
stated  that  he  did  not  know  where  the  re- 
lease was,  that  he  delivered  it  into  the  cus- 
tody of  the  complainant  some  days  after  it 
had  been  registered  in  the  Judge's  Court  at 
Alipore,  and  that  he  did  not  think  he  had 
seen  it  since.  This  evidence  appearing  to 
«s  insufficient  to  prove  the  loss  of  the  docu- 


ment so  as  to  let  in  secondary  evidence  of  its 
contents  as  witness,  Rakhaldoss  Roy,  an  old 
man,  who  had  been  for  many  years  a  mook- 
tear  in  the  service  of  Muttylall  Seal,  was 
called.  He  said  he  had  never  seen  the  mort- 
gage-deed, but  he  recollected  the  suit  in  the 
Supreme  Court,  and  they  used  to  search  for 
the  deed,  cither  for  filing  the  bill,  or  for  some 
other  purpose  connected  with  the  suit.  We 
then  examined  the  registry  book  of  the 
Judge's  Court  at  Alipore,  and  we  find  that  the 
copy  registered  is  of  a  deed  which  purports 
to  have  been  executed  in  October  1841. 
The  subscribing  witnesses  appeared  before 
Mr.  Torrens.  the  Judge,  on  the  nth  Febru- 
ary 1842,  and  the  registration  was  completed 
on  the  4th  of  May  1842.  The  copy  filed  was 
not  attested  by  either  of  the  parties  to  the 
instrument,  as  it  should  have  been,  under  Re- 
gulation XX.  of  1 81 2,  section  2. 

It  is  clear  that,  anterior  to  the  execution 
of  the  alleged  mortgage.   Sreenauth  Mullick 
was  in  embarrassed  circumstances  and  press- 
ed  by   his   creditors.     And    looking   at   the 
entire  absence  of  proof  that  the  deed  was 'in 
existence  at  the  time  of  the  institution  of  the 
foreclosure  suit  in  the  Supreme  Court,  at  the 
improbability   that   such   a   deed   would  not 
have   been   carefully   preserved,   if   it   was  a 
subsisting    security   by    Muttylall,  a    person 
having   large  dealings   with   many,   and   de- 
scribed as  a  banian,    that,  by  his  petition  in 
1845  in  the  proceedings  in  the  execution  of 
the  decree   case   under   which   the   properly 
was   sold   to   the  defendants,  Muttylall  Seal 
stated   that    he    was   in    possession    of    the 
property    as    attorney    of    Sreenauth     Mul- 
lick,    and     that,     although    Muttylall     Seal 
set   out    other    claims   to   the    property,   he 
made  no  mention    whatever    of    any  mort- 
gage  to   himself,    we   find   it   impossible  to 
pronounce  that  it  is  proved  to  our  satisfaction 
that  the  mortgage  was  a  valid  and  subsisting 
security,  or  even  in  existence   at   all  at  the 
death  of  Sreenauth  Mullick,  or  at  the  time  of 
the  sale  of  the  property  in  suit  to  the  defend- 
ants under  the  decree  of  Jan  Ally. 

But  it  was  contended  that  the  defendants' 
having  bought  subsequently  to  the  institution 
of  the  suit  for  foreclosure,  are  in  the  position 
of  purchasers  pendente  lit*,  and  bound  by  the 
decree  in  that  suit.  There  appear  to  be 
two  answers  to  that  argument:  First,  that, 
where,  pending  a  suit,  the  property  of  a 
defendant  is  seized  and  sold  in  execution  of 
a  decree  against  him,  the  purchaser  has  a 
right  to  be  heard  for  the  protection  of  his  own 
interest,  and  will  not  be  b^und  by  the  dec/ee 
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against  the  judgment-debtor.  In  fact,  the 
Court  will  treat  it  as  inoperative  and  void 
against  him.  See  Story  on  Equity  Pleadings, 
section  342;  and  Note  5,  ibid;  Gourmony 
Dabee  v.  Bead,  2  Taylor  and  Bell,  83-108. 
Second \  the  defendants,  purchasers  at  a  She- 
riff's sale,  cannot  be  bound  to  take  notice  of 
a  suit  against  the  execution-debtor  in  a  Court 
which  had  no  jurisdiction  over  the  defend- 
ants themselves,  or  over  or  in  respect  of 
the  lands  purchased  by  them  which  were  the 
subject  matter  of  the  suit,  except  by  consent 
of  the  execution-debtor.  The  consent  of 
the  execution-debtor,  on  which  the  jurisdic- 
tion of  the  Supreme  Court  was  founded, 
cannot  enlarge  the  jurisdiction  and  powers 
of  the  Court  or  the  operation  of  its  decree 
as  regards  third  parties.  See  on  this  point 
the  observation  of  Lord  Plunket  in  Wallace 
v.  The  Marquis  of  Donegal,  1  Drury  and 
Warren  461. 

Lastly,  we  are  of  opinion  that  the  plaintiff's 
claim  is  barred  by  limitation.  The  defend- 
ants have  been  in  possession  adversely  to  the 
plaintiffs  for  more  than  twelve  years  before 
suit,  and  we  think  that  Muttylall  Seal — having, 
in  the  execution  department,  by  petition 
suppressed  all  mention  of  his  own  mortgage, 
having  probably  thereby  induced  the  defend- 
ants to  become  purchasers,  having  as  attor- 
ney or  such  representative  of  Sreenauth  Mul- 
lick  as  he  describes  himself,  got  the  benefit 
of  the  defendants'  purchase  money — has  no 
pretence  whatever  for  cla;ming  any  allowance 
for  the  time  occupied  by  him  in  the  prosecu- 
tion of  the  suit  for  foreclosure  of  the  mortgage, 
the  existence  of  which  he  had  concealed  from 
the  defendants. 

We  therefore  reverse  the  decree  of  the 
Lower  Court,  and  dismiss  the  suit  with  costs 
and  interest. 

Regular  Appeal  No.  644  of  1862. — As 
to  the  property  in  question  in  No.  644  of 
1862,  the  purchase  took  place  in  1843,  and 
the  Lower  Court  dismissed  the  suit  as  barred 
bvlimitation. 

The  decree  in  that  suit  will  be  affirmed 
with  costs  and  interest. 


The  12th  September  1864. 

Present ; 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  fudges. 

Presumption  of    Occupancy   before  Permanent 
Settlement — Mode  of  fixing  rates. 

Case  No.  480  of  1^64  under  Act  X.  of  1859. 


Special  Appeal  from  a  decision  passed  by 
Mr.  F.  C.  Fowle,  fudge  of  Hung  port, 
dated  the  rj/h  December  1863,  affirming 
a  decision  of  Mr.  IV.  Wavell,  Depuiy 
Collector  of  that  District,  dated  the  jist 
July  1863. 

Nobin  Chunder  Sircar  and  others  (Defend- 
ants), Appellants, 

versus 

Shamasoonderee  Dabee  and  others  (Plaintiffs) 

Respondents. 

Bab 00s   Mohindro   Loll   Shome  and    Greeja 
Sunkcr  Mozoomdar  far  Appellants. 

Mr.  A.  F.  Ling  ham  and  Baboo  Anund 
thunder  Ghosal  for  Respondents. 

A  defendant,  who  |  leads  a  mokurerec  pottah,  which  is 
found  to  be  a  forgery,  is  not  entitled  to  the  benefit  of  the 
presumption  arising  from  20  years'  occupancy  under 
section  16,  Act  X  of  1859 — part  of  the  finding  of  the 
first  Court  being  that  the  defendant  has  not  such  a  jote 
as  that  on  account  of  which  he  claims  the  benefit  of  the 
presum  tion. 

Notw  ithstanding-  the  first  Court's  finding  that  the  rates 
claimed  by  the  f/laintifF  were  less  than  those  laid  by 
other  ryots  who  settled  with  the  plaintiff  amicably,  the 
Lower  Appellate  Court  should  have  found  distinctly 
what  were,  in  its  opinion,  the  proper  rates,  and  whether 
the  principle  adopted  by  the  first  C  ourt  was  a  correct  ooe. 

In  this  case  the  plaintiff  sued  to  enhance. 

The  defendant  pleaded  a  mokureree  pot- 
tah. Both  Courts  found  that  pottah  a  for- 
gery, and  decreed  the  plaintiff's  claim.  In 
special  appeal  the  defendant  urges  that,  even 
if  the  pottah  were  a  forger}*,  he  has  a  right 
to  the  benefit  of  the  presumption  arising  from 
20  years'  occupancy  under  section  16,  Act 
X  of  1859,  and  that  the  rates  have  not  been 
properly  fixed. 

We  are  of  opinion  that  the  first  of  these 
pleas  is  untenable.  The  Lower  Appellate 
Court  adopts  the  finding  of  the  first  Court 
as  a  whole.  Part  of  the  finding  of  fact  of 
the  first  Court  is  that  the  defendant  has  not 
such  a  jote  as  that  on  account  of  which  he 
claims  the  benefit  of  the  presumption  under 
section  16,  Act  X.  of  1859.  In  such  a  case  -j 
he  could  not  have  the  benefit  of  the  presump-  ' 
tion. 

As  to  the  rates,  we  observe  that  the  rst 
Court  found   that  the  rates  claimed  bv    he 

w 

plaintiff  were  less  than  those  paid  by  oiier 
ryots  who  settled  with  the  plaintiff  arnica' If- 
But  still  the  Lower  Appellate  Court  she  aid 
have  had  on  this  distinct^  point  a  dist  net 
finding  as  to  what  were,  in  its  opinion,  the 
proper  rates,  and  whether  the  priitc  pte 
adopted  by  the  first  Court  was  a  correct  <  i* 
The   case   is  accordingly  remanded  *for   re- 
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tiial  by  the  Judge  on  the  single  matter  of 
the  rates. 


The  12th  September  1864, 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges. 

Joint  Hindoo  Family— Presumption  of  joint 
property  when  rebutted— Onus  Probandi. 

Case  No.  472  of  1864. 

Special  Appeal  from  a  decision  passed  by  I  he 
Principal  S  udder  Ameen  of  Mymensingh, 
dated  the  nth  December  rS'fij,  affirming  a 
decision  0/  the  Additional  Sudder  Ameen, 
dated  ih*  19th  May  186  j. 

Lokenath  Surma  (Plaintiff),  Appellant, 

versus 

Ooma  Moyee  Dabee  and  others  (Defendants), 

Respondents* 

Baboo  Anund  Ch under  Ghosal  for 
Appellant. 

Baboo  Prosuno  Coomer  Sein  for 
Repondents. 

When  the  presumption  of  joint  property  in  a  joint 
Hindoo  family  is  rebutted  by  p-oJuction  of  an  exclusive 
and  separate  title,  the  party  against  whom  such  a  title 
is  produced  is  bound  to  show  that  the  title  is  not  really 
inclusive  and  separate. 

The  grounds  of  special  appeal  are  that,  as 
the  legal  presumption  in  all  cases  of  Hindoo 
families  is  that  they  are  joint,  and  that  as  it 
was  clearly  shown  in  this  case  that  three 
brothers  were  a  joint  family,  the  Lower  Court 
wrongly  threw  upon  the  special  appellant  the 
burden  of  proving  the  pui  chase  to  have  been 
made  while  the  family  were  joint,  on  the 
ground  that  the  special  appellant  had  admit- 
ted the  property  to  have  been  purchased  in 
the  name  of  one  brother  (Chunderlochun) 
only. 

The  rule  of  law  in  these  cases  is  this  : 
It  is  a  presumption  of  Hindoo  law,  arising 
from  the  status  of  Hindoo  society  under 
that  law,  that  a  family  of  two  or  more  bro- 
thers who  are  Hindoos  live  in  commensa- 
lity,  and  with  joint  funds;  and  that  all 
property  is  ordinarily  acquired  from    such 

funds. 

But,  like  all  other  presumptions,  this  may 
be  rebutted.  It  may  be  shown  that  property 
has  distinctly  been  self-acquired  from  sepa- 
rate funds,  the  nucleus  of  the  purchase- 
money  not  even  coming  from  joint  property  ; 
and  it  also  may  be  shown  that,  thoagh  the 
iamily  is  living  in  commensality,  the  property 
is  held  separately ;  and  it  may  be  shown,  as 


here,  that  a  party  purchased  for  himself  in 
his  own  name  from  his  own  funds  on  the  title 
to  that  effect   to  himself  alone,  and  not  as 
manager  or  trustee,  and  that  is  here,  we  think, 
a  sufficient  rebutter  of  the  presumption.     In 
this  state  of  things,  it  is  for  the  party,  against 
whom  such  a  title  is -produced,  to  show  that, 
though  the  title  is  apparently  an   exclusive* 
and  separate  title,  it  is  only  a  single  name 
used  for  convenience  for  joint  names,  or  that 
it  is  only  as  the  name  of  a  manager  or  trustee, 
that  it  appears  in  the  title-deeds.     Applying 
this  rule  here,  we  think  that  10  show  this  is 
properly  on  the  plaintiff,  special  appellant  in 
this  case ;  and  as  the  Courts  below  have  found 
as  a  fact  on  the  evidence  that  nothing  suffi- 
cient is  thus  shown,  but  the  right  and  posses- 
sion are  solely  and  exclusively  those  of  defend- 
ant, special  respondent,  we  see  no  reason  to 
interfere  in  this  special  appeal,  and  we  accord- 
ingly dismiss  it  with  costs. 


The  1 2th  September  1864. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges. 

Hindoo  Law-Onus  Probandi  (StridhunJ-Alie: 
nations  by  Childless  Widows. 
Case  No.  210  of  1864. 
Regular  Appeal  from   a  decision   passed  by 
Baboo   Greesh   thunder  Ghose,  Principal 

,l    i",  "}lneen  °fthe  z-t'P'rgunnahs,  dated 
the  8th  March  1864. 

Sreemuity  Chunder  Monee  Dossee  (Plaintiff) 

Appellant, 

versus 

Joykissen  Sircar  (Defendant,  Respondent. 

Baboo  Gopal  Loll  Mitter  for  Appellant. 

Baboo  Mohesh  Chunder  Chozvdry  for 

Respondent. 

The  burden  of  proving  property  (the  subject  of  aTinft 
bvaH.ndoo  widow)  to  be  stridhun  rests  with  those 
claiming  under  her  w 

A  deed  of  alienation  by  a  childless  Hindoo  widow  of 
her  late  husband  s  pro  ert y  is  not  go.d  against  any  one 
unless  made  either  with  the  consent  of  the  immediate 
heirs,  or  under  one  of  those  exigencies  which  give  a 
widow  a  power  of  sale,  6 

According  to  the  plaintiff's  statement  in 
this  case,  she  had  been  in  possession  from 
1861  to  the  io:h  March  1862  of  a  certain 
garden,  tank,  &c,  under  a  deed  of  gift  from 
one  Sreemutty  Gourmonee  Dossee,  widow  of 
Ramnarain  Mundul,  made  with  the  consent 
of  Gopaul  Chunder  Manna,  the  grandson  (by 
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the  daughter's  side)  and  the  immediate  heir 
of  the  said  Ramnarain.  On  the  last-named 
date,  she  was  dispossessed  by  the  defendant, 
who  attached  the  garden,  &c ,  in  execution 
of  a  decree  obtained  by  him  against  the  said 
Gourmonee  in  :  859. 

This  is  a  suit  to  set  aside  the  order  of  at- 
tachment as  illegal,  and  for  confirmation  of 
the  plaintiff's  right  of  possession. 

The  defendant  did  not  dispute  the  making 
of  the  deed  as  alleged,  but  answered  that  it 
was  invalid,  because  ii  was  made  by  a  child- 
less Hindoo  widow  without  power  of  aliena- 
tion, and  also  that  it  was  void  against  him,  as 
having  been  made  collusively  and  fraudulent- 
ly with  a  view  to  cheat  him  of  his  right  of  at- 
tachment. 

The  Principal  Sudder  Ameen  came  to  the 
conclusion  that  the  deed  of  gift  was  not  real, 
and  that  the  pretended  mention  of  it  was  a 
collusive  transaction  between  the  widow  (the 
plaintiff)  and  the  heir  carried  out  in  fraud  of 
the  defendant;  accordingly  he  dismissed  the 
suit  with  costs. 

In  the  deed  of  gift  it  was  recited  that  the 
land  to  be  conveyed  had  belonged  to  the  do- 
nor's late  husband,  and  that  he  had  made  a 
gift  of  it  to  her  as  her  "  srridhun." 

It  appears  to  us  that  the  case  turns  on  the 
three  following  questions : — 

iSl% — Was  the  property  in  question  the 
"  stridhun  "  of  the  donor  ? 

2nd, — If  not,  could  the  donor  alienate  with 
the  consent  of  the  immediate  heirs  ? 

yd. — Was  the  property  attached  by  the 
defendant  before  any  vaiid  alienation  had 
been  made  by  the  widow  ? 

There  was  no  evidence  placed  before  us 
relative  to  the  first  of  these  questions,  and 
therefore  as  the  burden  of  proving  the  proper- 
ty to  be  "stridhun"' rests  with  thoseciaiming 
under  her,  our  answer  to  this  must  be  in  the 

negative. 

The  second  is  a  proposition  which  the  Hin- 
doo law  asserts  affirmatively. 

"But  as  to  the  third  question  we  think  that 
no  valid  alienation  had  been  made  before  the 
attachment  tcok  place.  Apart  from  all  col- 
lusion or  fraud,  it  does  not  appear  from  the 
heir's  attestation  to  the  deed  of  gift  that  he 
thereby  intended  to  assent  to  the  alienation 
of  ancestral  properly,  but  only  that  he 
witnessed  a  conveyance  of  what  the  donor 
claimed  to  be  her  "  stridhun."  It  was  ably 
urged  before  us  that  he  alone,  and  not  a 
stranger,  was  entitled  to  raise  this  objection 
to  the  validity  of  the  deed ;  but  we  do  not 
yield  to  this  argument.  We  are  of  opinion  that 


a  deed  of  alienation  by  a  childless  Hindoo' 
widow  of  her  late  husband's  property  is  not 
good  against  any  one,  unless  it  can  be  shown 
to  have  been  made  either  with  the  consent  of 
the  immediate  heirs,  or  und<  r  one  of  those 
exigencies  which  ghe  a  widow  a  power  of 
sale.  It  was  not  contended  that  the  latter 
was  the  case  here,  and  we  are  not  satisfied 
by  the  evidence  that  the  heir  signed  the  deed 
of  gift  with  the  intention  of  passing  the  an- 
cestral property. 

The  deed  in  question,  therefore,  cannot  pre- 
vail against  the  attachment,  and  accordingly 
the  appeal' is  dismissed  with  costs. 


The  1 2th  September  1864. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Evidence— Gift  of  an  Idol. 

Case  No:  1 170  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
L.  IV.  Hutchinson^  Additional  Principal 
Sudder  Ameen  of  East  Burdwan,  dated  the 
20th  February  1864,  reversing  a  decision  of 
the  Additional  Sudder  Ameen  of  thai  Dis- 
trict, dated  the  18th  May  i86j. 

Nimaye  Churn  Pojaree  ^Plaintiff), 
Appellant, 

versus 

Mooroolee  Chowdhry  and  others   (Defend- 
ants), /Respondents. 

Baboos  Onoocool  Chunder  Mookerjee  and 
Oprokash  Chunder  Mookerjee  for  Appel- 
lant. 

Baboos  Juggadanund  Mookerjee  and  Ob  hoy 
Churn  Bose  for  Respondents. 

Suit  for  recovery  of  office  of  worshipping  priest  to  an 
idol,  on  the  allegation  that  the  idol  was  a  gift  to  both  the 
ancestor  of  the  plaintiff  as  worshipping  priest,  and  the 
ancestor  of  the  defendant  as  manager,  to  be  held  by 
them  and  their  descendants.  The  Lower  Appellate 
Court  (in  reversal  of  the  decree  of  the  first  Court)  dis- 
allowed the  claim,  on  the  ground  that  the  plaintiff  had 
not  proved  the  original  gift  on  the  terms  alleged,  or  the 
existence  of  any  hereditary  office  or  right  in  the  plaintiff 
or  his  ancestors.  Held  in  special  appeal  that  the 
Lower  Appellate  Court  was  wrong,  that  the  mode  m 
which  the  respective  offices  had  been  without  dispute 
held  fcr  many  generations  by  the  ancestors  of  both 
parties  was  material  evidence  to  show  »hat  the  original 
gift  was  on  the  conditions  alleged  by  the  plaint -ff.  and 
that  the  defendant  had  not  attempted  to  disprove  the 
plaintiff's  case. 

The    special    appellant    sued    to    obtain 
possession    of    the    office    of    worshipping,. 
I  priest  to  a  certain  idol,  alleging  that  the  idol 
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belonged  to  a  Sunny  a  see,  who  had  made  it 
over  to  the  ancestor  of  the  defendants   (a 
Soodur)  as  manager,  and  to  the  ancestor  of 
the  plaintiff  as  the  worshipping  priest  ;  that  it 
was  sealed  that  the  profits  arising  from  the 
proceeds  of  the  offerings  made  to  the  idol 
were  to  be  divided  -between  these  two  parties 
according  to  certain  known  shares  ;  that  for 
several  generations  the  heirs  of  both  have  held 
under  the  terms  of  this  original  gift  until  the 
plajntiff  was  lately  dispossessed,  owing  to  a 
dispute  with  some  of  the  present  heirs  of  the 
original  manager.     The  first  Court  gave  a  de- 
cree to  the  plaintiff,  against  which  only  some 
of  the  heirs  apptaled.    The  Lower  Appellate 
Court  decreed  the  appeal,  and  disallowed  the 
c!a»m,  on  the  ground  that  trie  special  appel- 
lant had  not  proved  that  the  original  gift  was 
on  the  terms  alleged,  or  that  any  hereditary 
office  or  right  existed  in  the  plaintiff  or  his 
ancestors. 

The  Court  is  wrong.  From  the  nature  of  the 
gifr,  and  of  the  offices  given  to  the  ancestor  of 
the  plaintiff  and  the  defendant,  it  was  a  gift  to 
both  the  parties  to  be  held  by  them,  and  after 
them  by  their  descendants,  as  they  have  al- 
ways hitheito,  until  the  present  dispute  arose, 
-understood.  The  mode  in  which  the  respect- 
ive offices  have  been  without  dispu'e  held  for 
many  generations  by  the  ancestors  of  each  of 
the  parties,  is  material  evidence  to  show  that 
the  original  gift  was  on  the  conditions  alleged 
by  the  special  appellant. 

The  defendants  have  not  attempted  to  dis- 
prove the  case  established  by  the  plaintiff,  or  to 
show  any  cause  to  the  contrary.  It  is  unneces- 
sary to  remand  the  case,  as  the  admitted  and 
established  facts  .are  sufficient  to  justify  us  in 
decreeing  (with  costs)  the  appeal  of  the  special 
appellant,  reversing  (with  costs)  the  decision  of 
the  Lower  Appellate  Court,  and  upholding  (in 
the  plaintiff,  special  appellant's  favour)  the  de- 
cree of  the  first  Court. 


The  1 2th  September  1864. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Resumption-—  Lakhiraj— Limitation. 

Cases  Nos.  .1205  to  1207  of  1864. 

No.  1205. 

Special   Appeal  from   a    decision   passed  by 
Mr.  y.  R.  M  us  prat t,  Judge  of  Purneah. 

Vol.  I. 


dated  the  24th  February  1864*  affirming  a 
decision  of  ike  Principal  Sudder  A incen , 
dated  the  iSth  February  1863. 

Rungloll  Sahoo  and  others  (Defendants), 

Appe  tan  Is, 

versus 

Musst.  Bhoneshun  and  others  (Plaintiffs), 

Respondents. 

Baboo  Debendro  Narain  Base  for 
Appellants. 

Baboo   Ka?ee  Kissen  bein  for  Respondents. 

Nos.  1206  and  1207. 

Special  Appeals  from  a  decision  passed  by  the 
same  Judge,  dated  the  24th  February  1864, 
affirming  decisions  of  the  Principal  Sudder 
Ameen,  dated  the  18th  February  1863. 

Rungloll  Sahoo  and  others  (Plaintiffs), 
Appellants, 

versus 

Foodunloll  and  others  (Defendants), 
Respondents. 

Baboo  Debendro  Narain  Bose  for 
Appellants. 

Baboos  Kalee  Kissen  Sein  and  Kissen 
Kishore  Ghose  for  Respondents. 

A  party  who  is  sued  for  recovery  of  possession  of  cer- 
tain lands  by  others  claiming  to  hold  the  same  as  re- 
sumed lakhiraj  settled  with  them,  if  he  succeeds  in  estab- 
lishing his  possession  of  the  disputed  lands  for  more 
than  twelve  years  \  rior  to  suit,  is,  notwithstanding-  the 
decree  of  the  Resumption  Courts,  entitled  to  the  benefit 
of  limitation. 

Of  these  three  cases,  two  were  instituted 
against  the  special  appellant  for  recovery  of 
possession  of  certain  lands  by  twoparties,claim- 
ing  to  hold  among  them  a  certain  resumed  la- 
khiraj,which,they  assert,  was  settled  withthem, 
alleging  that,  after  they  had  obtained  posses- 
sion of  the  same  through  the  Government  of- 
ficer,  the  special  appellant  dispossessed  th$m 
from  the  lands  in  dispute.  The  third  is  the  case 
instituted  by  the  special  appellant  toprove  his 
title  to  hold  the  lands  disputed  in  the  first  .two 
case*  as  belonging  to  him  under  an  independ- 
ent title.  The  three  cases  were  tried  together. 
The  Lower  Appellate  Court,  relying  upon  the 
precedent  in  the  case  of  Hurgobind  Ghose, 
dated  the  17th  July  1847,  and  confining  its  at- 
tention simply  to  the  question,  whether  these 
lands  were  included  or  not  in  the  lakhiraj  es- 
tate, settled  with  the  special  respondents  (a  fact 
which  does  not  appear  to  have  been  denied  by 
the  special  appellant),  and  satisfied  that  they 
were  so  settled  wMi  the  pontiffs,  gave  them 
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a  decree  against  the  special  appellant,  though 
it  had  found  that  a  larger  quantity  was  settled 
than  was  originally  resumed. 

It  does  not  appear  that  the  precedent  relied 
upon  by  the  Lower  Appellate  Court  is  one  af- 
fecting the  case  of  a  person  who  has  no  know- 
ledge of  the  resumption-proceedings,  one  who 
had  noi  taken  any  part  in  them, and  who  is  not 
shown  to  have  had  notice  or  knowledge  of  the 
progress  of  these  proceedings.  The  Lower  Ap- 
pellate Court  has  tiken  into  consideration  a 
decision  of  the  late  Sudder,  dated  ist  No- 
vember 1854  (page  443).  Whatever  may  be 
the  right  of  the  special  appellant  under  these 
decisions,  to  claim  exemption  from  the  opera- 
tion of  the  effect  of  the  execution-proceedings 
in  the  resumption-case,  it  is  clear  that  he  has 
a  right  to  urge  that,  if  he  succeeds  in  establish- 
ing his  possession  of  the  disputed  lands  for 
more  than  twelve  years  previous  to  tuis  suit, 
notwithstanding  the  decree  of  the  Resumption 
Courts,  he  is  entitled  to  the  benefit  of  limita- 
tion. Apparently  to  meet  this  difficulty,  the 
statement  of  the  plaintiffs  is  that  they  had  ob- 
tained possession,  and  were  dispossessed  by 
the  special  appellant  within  twelve  years  of 
this  suit. 

The  Lower  Appellate  Court  has  not  tried  the 
alleged  facts  of  possession  and  dispossession. 
On  these  grounds,  thinking  the  decision  of 
that  Court  imperfect,  we  reverse  it,  and  remand 
the  case  to  the  Lower  Appellate  Court  to  re- 
try the  appeal  with  reference  to  the  remarks 
made  above. 


The  1 2th  September  18JS4. 

Present: 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover, 

Puisne  Judges. 

Benamee  Sales  after  Decree— Onus 
Probandi. 

Case  No.  979  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  A.  Pigou%  Judge  0/  Hooghly,  dated 
the  27th  February  1864,  reversing  a  de- 
cision of  Baboo  Oomu  Churn  Milter, 
Moonsiff  of  Jehanabad,  dated  the  12th 
September  i86j. 

Man  Turunginee  Dabee  (Plaintiff), 
Appellant, 

versus 

Boistub  Churn  Bhudder  and  others  (Defend- 
ants), Respondents. 

Baboos   Debendro  Narain  Bose  and   Banee 
Madhub  Banerjee  for  Appellant. 


Baboo  Nobo  Kishen  AJookerjee  for 
Respondents. 

In  a  case  of  purchase  after  a  decree,  where  the  vendor 
is  only  a  benarneedar,  and  the  vendor's  husband  (sup- 
posed to  be  the  real  owner)  wrote  the  deed  and  received 
the  purchase-money  (thereby  making  himself  a  consent- 
ing party),  the  onus  lies  on  the  plaintiff  to  prove  that  he 
is  a  bond -fide  purchaser  for  value,  exercising  due  care 
and  diligence. 

We  think  that  the  finding  of  the  Judge  is 
insufficient  in  two  respects :  First,  because 
as  it  appears  that  plaintiff  has  the  legal  title 
and  title-deeds  in  his  hands  he  would,  if  a 
bond  fide  purchaser  for  value,  using  due 
diligence,  be  entitled  to  a  decree,  even  al- 
though his  vendor  was  only  a  benarneedar. 
(See  authorities  quoted  in  the  Case  No.  784 
of  1864,  decided  by  this  Bench  on  14th  in- 
stant.) And,  second \  because  the  Judge 
reciies  certain  witnesses  as  stating  that  the 
husband  of  the  nominal  vendor  (supposed  by 
the  Judge  to  have  been  the  real  owner)  wrote 
the  deed,  and  received  the  purchase- money. 
That  would  make  him  a  consenting  party,  and 
in  that  view  also  the  plaintiff,  if  a  bond-fide 
purchaser,  would  be  entitled  10  succeed. 

In  such  a  suspicious  case  of  purchase  im- 
mediately after  a  decree,  the  onus  certainly 
lies  on  the  plaintiff  of  proving,  to  the  satis- 
faction of  the  Court,  that  he  is  a  bond  fide 
purchaser  for  value,  exercising  due  care  and 
diligence.  That  has  not  been  found,  and 
we  therefore  remand  the  case  for  a  rinding 
upon  that  issue — 1.  *.,  whether  plaintiff  hns 
really,  in  good  faith,  and  with  due  care, 
purchased  for  full  value  without  fraud  or 
collusion, or  design  to  defeat  the  decree-holder 
on  his  part. 


The  13th  September  1864. 

Present : 

The  Hon'ble  H.  V.  Biyley  and  J.  B.  Phear, 

Puisne  Judges. 

Suit  for  Possession  and  Assessment  of 
Invalid  Lakhiraj. 

Case  No.  501  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  E.  F.  Lautour,  Judge  of  PaJna, 
dated  the  2jrd  December  r86j,  affirm  ng 
a  decision  of  Moulvie  Ally  Hyder  Kh  inf 
Sudder  Ameen  of  that  District,  dated  the 
jist  January  /86j. 

Shaikh  Saheb  Ali  and  others  (Defendan  »)• 

Appellants, 

versus 

Lalla  Bissessur  Loll  (Plaintiff),  BesponamL 

Air.  P.  E.  Tividale  for  Appellants. 
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Mr.  C.  Gregory  and  Moulvie  Murhumut 
Hossein  for  Respondent. 

In  a  suit  for  possession  and  assessment  of  an  alleged 
invalid  lakhiraj  tenure,  in  which  the.  defendant  relies  on 
possession  under  a  series  of  documents  showing  the  exist- 
ence of  a  lakhiraj  title  previously  to  1790,  the  validity 
of  the  grant  is  n  A  open  to  the  Judge's  consideration  The 
Judge  has  merely  to  determine  whether  the  tenure  was 
in  existence  before  1790,  and,  if  so,  to  apply  the  law  of 
limitation. 

In  this  suit  the  plaintiff  claimed  possession 
and  assessment  of  certain  lands  said  to  be  held 
rent-free  under  an  invalid  tenure  in  Mouzah 
Zukurea. 

The  defendant,  Saheb  Ali,  relied  upon 
possession  under  a  series  of  documents  of 
title,  showing  a  lakhiraj  title  existing  pre- 
viously to  1790. 

Both  the  Courts  below  decreed  in  favour 
of  the  plaintiff,  and  the  defendant,  Saheb  Ali, 
now  appeals  specially. 

In  giving  judgment,  the  Lower  Appellate 
Court  said  :  "As  regards  the  defence  set  up 
"  by  Saheb  Ali,  and  the  document  filed  pur- 
"  porting  to  be  a  kobala  executed  by  Nuthoo 
'*  Loll,  it  appears  to  me  that  the  defence  in 
"  question  is  bad,  as  it  is  not  shown  who  the 
"  original  lakhirajdar  was.  It  is  not  shown 
"that  Nuthoo  Loll  held  under  a  lakhiraj 
"  suonud  at  ali ;  and  unless  it  can  be  shown 
"  that  the  original  tenure  was  a  lakhiraj  tenure 
"  held  under  a  valid  sunnud,  it  appears  to  me 
that  the  plaintiff  has  made  good  his  claim  in 
this  land,  as  being  a  portion  of  the  Nizamut 
"  lands  of  Zukurea  Mouzah." 

The  defendant,  Saheb  Ali,  complains  of  the 
view  of  the  law  which  was  thus  expressed  by 
the  Lower  Appellate  Court  to  be  that  which 
governed  its  judgment,  and  there  is  no  doubt 
but  that  this  objection  must  be  upheld.  To 
use  the  words  of  the  late  Sudder  Court  in  a 
judgment  delivered  on  the  15th  April  1861, 
"  the  validity  of  the  grant  was  not  open  to  the 
"Judge's  consideration.  He  had  merely  to 
"  determine  whether  the  tenure  were  in  exis- 
"  tence  before  1 790,  and  if  it  were,  to  apply 
u  the  law  of  limitation/' 

The  case,  as  regards  the  defendant,  Saheb 
Ali,  is  remanded  for  re-trial  with  reference  to 
*u-?  foregoing  remarks. 

The  14th  September  1864. 

Presenl  : 

he  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundir,  Puisne  Judges. 

Lakhiraj— Suits  for  Recovery  of  Possession. 

Case  No.  13 13  of  1864. 

Medial  Appeal  from  a   decision  passed  by 


Mr.  A.  A.  Swinton,  Judge  0/  Tipper ah , 
daled  the  jist  March  1864,  affirming  a 
decision  of  Baboo  Juggobundoo  Banerjee, 
Principal  Sudder  A  me  en  of  Tipper ah ,  dated 
the  ijth  August  i86j. 

Rajah  Pertaub  Chunder  Singh  (Defendant), 

Appellant, 

versus 

Sheeb  Doss  Kayet  and  others  (Plaintiffs  and 
Defendants),  Respondents. 

Mr.  R.  T  Allan  for  Appellant. 

Baboos  Mohinee  Mohun  Roy  and   Sreenath 
Banerjee  for  Respondents. 

The  decree  in  a  former  suit  for  enhancement  in  favour 
of  the  present  defendant  (then  plaintiff)  will  not  conclude 
the  question  at  issue  in  this  suit, — namely,  the  present 
plaintiff's  right  to  be  restored  to  possession.  Whether 
the  present  plaintiff  has  or  has  rot  a  valid  lakhiraj  title, 
or  whether  he  holds  at  a  rent  which  is  liable  to  enhance- 
ment or  not,  are  questions  not  involved  in  the  present 
suit. 

The  plaintiff  sued  to  recover  possession  of 
the  land  in  dispute,  and  the  Court  awarded 
to  him  possession,  being  satisfied  that  he  was 
in  possession  previous  to  the  year  1260,  and 
being  further  satisfied  apparently  that  he  held 
the  land  by  a  lakhiraj  title.  In  this  suit  which 
was  for  possession,  it  was  necessary  only  to 
decide  whether  the  plaintiff  had  made  out  a 
right  to  recover  the  possession  of  which,  he 
alleged,  the  defendant  had  deprived  him.  The 
Court  *vas  satisfied  of  that,  and  the  decree  of 
the  Court  is  not  shown  to  be  open  in  special 
appeal  to  any  legal  objection.  The  question 
whether  the  plaintiff  being  restored  to  posses- 
sion will  hold  the  property  by  virtue  of  a  valid 
lakhiraj  title,  must  be  duly  determined  in  a 
properly  constituted  suit. 

The  ground  of  objection  urged  in  special 
appeal  is  that  there  was  a  former  suit  between 
these  parties  which  has  been  left  unnoticed 
by  the  Lower  Appellate  Court,  and  which 
really  decides  the  matter  now  in  dispute.  But 
that  was  a  suit  for  enhancement  of  rent.  It 
is  not  quite  certain  that  the  lands  now  in  dis- 
pute were  among  the  lands  for  which  an  en- 
hanced rent  was  then  sought. 

But  even  if  they  were,  that  suit  merely  re- 
lated to  the  right  of  the  defendant,  Rajah 
Pertaub  Chunder,  to  enhance  the  rent.  The 
decree  in  that  suit,  which  was  in  favour  of  the 
then  plaintiff,  Rajah  Pertaub  Chunder, 
would  not  conclude  the  question  at  issue  in 
the  present  suit,  which  is,  as  we  have  said, 
the  plaintiff's  right  to  be  restored  to  posses- 
sion. Whether  he  has  or  has  not  a  valid 
lakhiraj,  or  whether  he  holds  at  a  rent  which 
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id  liable  10  enhancement  or  not.  are  questions 
not  involved  in  the  present  suit. 

The  appeal  will  be  dismissed  with  costs. 


The  14th  September  1864. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Enhancement— Onus  Probandi  (increased  quan- 
tity of  Land— Value  of  Produce  and  Cost  of 
Production  how  to  be  calculated. 

Case  No.  394  of  1364  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  F.  L.  Beaufort,  Jud^e  of  the  24  Per- 
gunnahs,  dated  the  16th  January  i86jt 
affirming  a  decision  of  Mr.  Cardozo,  De- 
puty Collector  of  Diamond  Harbour,  dated 
the  29th  September  1863* 

Hurro  Mohun  Mookerjec  (Plaintiff), 

Appellant, 

versus 

Thakoor  Doss  Mundul  and  othtrs  (Defend- 
ants), Respondents. 

Baboo  Mutty  Loll  Mookerjee  for  Appellant. 
None  for  Respondents. 

A  landlord  is  not  entitled  to  a  decree  for  an  increased 
quantity  of  land  w.thout  proof  of  the  quantity  of  land 
held  by  the  defendant.  Ihe  Court  is  not  bound  to  de- 
pute an  Ameen  to  measure  the  land. 

Nor  is  the  Court  bound,  in  ascertaining-  the  rate  of 
enhancement,  to  calculate  the  exact  value  of  the  produce 
and  the  cost  of  productio  1,  instead  of  estimating1  the 
average  productive  value  and  the  cjst  of  p  oJuction  of 
the  land. 

This  is  a  suit  for  enhanced  rent  on  the 
several  grounds  that  the  tenant  holds  a  greater 
quantity  of  land  than  he  pays  for,  thai  the  pro- 
ductive powers  of  the  land  have  increased, 
and  that  the  value  of  the  produce  has  increased. 
Tnc  Deputy  Collector  found  that,  in  the  ab- 
sence^of  any  measurement,  thn  plaintiff  could 
not  obtain  a  decree  for  an  increased  quantity 
of  land.  He  declares  from  l he  evidence  of 
the  witnesses  that  the  productive  powers  of  the 
land  and  value  of  produce  have  increased  50 
per  cent.,  but  that  the  cost  of  production  and 
of  labour  have  also  increased  to  an  extent  equ.il 
to  25  per  cent  of  the  above  increase,  and, 
estimating  the  net  increase  in  value  to  be  25 
per  cent.,  he  decrees  an  enhancement  at  that 
rate. 

In  appeal  the  Judge  found  that  the  De- 
puty Collector  had  correctly  found  the  true 
amount  of  increase  ;  and,  moreover,  he  tested 


the  result  "by  a  comparison  of  the  rates  thus 
arrived  at  with  those  shown  by  the  evidence 
to  be  paid  in  the  neighbourhood,  and,  finding 
them  very  nearly  to  correspond,  he  dismissed 
the  appeal. 

In  special  appeal  the  plaintiff  urges  that  the 
Court  was  bound  to  depute  an  Ameen  to  mea- 
sure the  land ;  that  the  mode  of  calculating 
the  increased  value  is  insufficient;  that  the 
Deputy  Collector  ought  to  have  calculated  ex- 
actly the  value  of  the  produce  and  the  cost  of 
production,  and  thence  to  have  found  exactly 
the  true  rent.  IJe  further  objects  to  an  ob- 
servation of  the  Deputy  Collector  to  the  effect 
that  the  ryots'  tenures  are  transferable.  We 
think  that,  as  the  plaintiff  produced  no  proof 
of  the  quantity  of  land  held  by  the  defendant, 
and  he  has  the  legal  means  of  ascertaining 
that  quantity,  the  Court  was  not  bound  to  find 
that  out  for  him  by  measurement. 

As  regards  the  rate  of  enhancement,  we  think 
that  the  Court  was  not  bound  to  proceed  by  the 
tedious,  and.  in  practice,  impossible,  process  of 
calculating  the  exact  value  of  the  crops  pro- 
duced on  the  land,  and  each  and  every  indivi- 
dual item  of  the  expense  of  cultivation  for  any 
particular  year,  and  tnence  attempting  to  de- 
duce the  rent  when  on  the  reliable  evidence  be- 
fore it  it  had  the  means  of  estimating  the  general 
average  degree  of  enhanced  value  which  the 
land  had  acquired,  and  the  rent  which  it  could 
fairly  bear  in  consequence  as  1  ompared  to  the 
previous  rent.  We  think  that  the  Court  found 
this  enhanced  value  as  a  fact  from  evidence 
showing  the  degree  to  which  the  average  pro- 
ductive value  and  the  cost  of  production  had 
severally  increased,  and  the  degree  or  propor- 
tion of  net  enhanced  value  in  the  shape  of  rent 
thence  resulting.  The  first  Court  found  this 
on  evidence,  showing  both  the  enhanced  value 
of  the  particular  land,  the  subject  of  suit,  and 
the  general  increase  of  value  in  the  neighbour- 
ing lands.  The  Judge  further  tested  the  re- 
sult thus  obtained  by  the  best  possible  evi- 
dence— vis.y  a  comparison  with  the  rates  now 
actually  paid  for  neighbouring  lands,  and  find- 
ing the  result  to  tally  with  and  confirm  the 
rinding  of  the  first  Court,  he  confirmed  tha* 
decision  We  think  he  did  so  on  amply  suffi 
cient  evidence,  and  that  there  is  not  the  least 
ground  for  the  special  appeal  which  we  dis- 
miss with  costs. 

As  regards  the  declaration  that  the  right 
of  ryots  are  transferable,  that  is  a  mere  obi/er 
dictum,  and  will  not  be  binding  in  any  other 
suit.  • 
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The  14th  September  1864. 

Present ; 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges. 

Intenrenors— Section  77.  Act  X.  of  1859. 

Case  No.  533  of  1864  under  Aft  X.  of   1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
T.  P.  Larkins,  Collector  of  Bogra,  dated 
the  2<)th  September  /S6j,  reversing  a  deci- 
sion of  the  Mootmffof  Serajgunge,  vested 
with  the  powers  of  a  Deputy  Collector. 

Mr.  G.  R.  Barry  (3rd  Party),  Appellant, 

versus 

Dwarkanath    Biswas     (Plaintiff)   and   others 
(Defendants),  Respondents. 

Mr.    R.  T.  Allan  and  Baboo  Poor  no  Chun- 
der  Mookerjee  for  Appellant. 

Baboos   Debendro  Narain  Bose  and    Greesh 
Ch under  Ghose  for  Respondents. 

The  only  point  at  issue  in  a  proceeding-  before  the 
Col  ector  under  s  77,  Acl  X.  of  1  59,  is  whetlur  the 
intervenor  has  actually  and  in  g-ood  faith  received  and 
enjoye  J  the  rent  of  the'  lands  in  suit  before  and  up  to 
the  time  of  the  c  'mmencement  of  the  suit,  without  re- 
ference to  either  registration  or  title. 

Nos.  534  to  556,  inclusive,  all  depend,  it 
is  admitted  on  both  sides,  upon  the  same 
question  as  this  case,  and  are  to  be  governed 
by  one  decision. 

-    It  appears  that,  on  the  death  of  one  Goo- 
roodass,  talookdar,  both  the  plaintiff  and  de- 
fendant Barry  in  this  suit  claimed  the  lands 
which  are  the   subject  of   dispute,  the   one 
under   the  deceased's  will,  and  the  other  as 
ijaradar  of  his  heir,  and  both  applied   to  the 
Collector  to  be  registered.     The  plaintiff  was 
Successful  in  obtaining  registration,  and  im 
l  mediately  instituted  this  suit  against  the  ryots 
►  in  occupation  of  the  land  for  arrears  of  rent, 
:and  Mr.  Barry  intervened  under  the  provi- 
sions of  section  77  of  Aft  X.  of  1859.     This 
rsuit  came  to  be  heard  by  the  Deputy  Col- 
lector, who  dismissed  the  case  on  the  ground 
that  the  plaintiff  had  not  established  his  pos 
session.     On  appeal  the  Collector  reversed 
[this  decision. 

Mr.  Barry  then  appealed  to  the  Judge,  who 
game  to  the  conclusion  that  he  had  no  juris 
diction  to  entertain  the  case,  and  this  applica- 
non  is  now  made  to  the  High  Court,  com- 
ilaining  that  the  Collector  went  entirely  be- 
rond  the  limits  of  his  jurisdiction,  and  asking 
D>r  such  an  order  as  the  Court,  under  the 
ircumstances  of  the  case,  may  deem  just  and 
oper.     • 


We  have  carefully  considered  the  Collec- 
tor's judgment,  and  are  of  opinion  that  he  has 
entirely  misapprehended  the  question  before 
him. 

According  to  the  words  of  the  statute,  the 
only  point  at  issue  in  a  proceeding  before 
the  Collector  under  section  jy  of  Act  X.  of 
1859  is,  whether  the  intervenor  has  actually 
an.i  in  good  faith  received  and  enjoyed  the 
rent  of  land  in  suit  before  and  up  to  the  time 
of  the  commencement  of  the  suit.  This  is 
a  simple  mauer  of  fact  entirely  independent 
of  either  registration  or  title,  and  the  Col- 
lector has  no  power  to  extend  his  enquiry 
beyond  it. 

In  the  case  befoie  us  it  is  obvious  to  us 
that  the  Collector  has  travelled  out  of  the 
jurisdiction  limited  to  him  by  this  section. 
His  decision  is  therefore  ultrd  vires,  and  must 
be  quashed. 

The  decree  of  the  Collector  is  accordingly 
quashed,  with  costs,  in  all  the  cases  above 
enumerated. 

No  further  order  is  necessary. 


The  14th  September  1864. 
Present  : 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover, 

Puisne  Judges. 
Increments. 
Case  No.  ioi6of  1864. 
Special  Appeal  from  a  decision  passed  by  Mr 
FCFowle,  Judge  of  Rung  pore,  dated  the 
9th  ™ruarv   '864,    reversing  a  decision 
passed  by  the  Moonsiff  of  Burrobarry,  dated 
the  31st  August  1863. 

Narain  Dass  Bepary  and  others  (Plaintiffs) 

Appellants, 

versus 

Soobul  Bepary  and  others  (Defendants) 

Respondents. 

Baboo  Mlmadhub  Sein  for  Appellants. 
Mr.  C.  Gregory  for  Respondents. 

The  law  griyes  an  increment  to  a  tenant  or  undcr-ten- 
antm  possesion  w.thout  reference  to  the  nature  of  his 

It  is  clearly  found  as  a  fact  that  the  dis- 
puted land  is  an  increment  to  the  defendants' 
tenure  and  the  Judge  has  quite  correctly 
quoted  the  words  of  the  Regulation  which  give 
the  increment  to  an  under-tenant  of  any  kind 
in  very  precise  and  unmistakeable  terms. 
It  is  true  that  the  nature  of  defendants' 
holding  is  not  found  ;  but  if,  in  truth,  he 
should   be  only  a  tenant-at-will,   of  course 
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the  defendants  might  be  ejected  in  due  course 
of  law  from  the  whole  tenure,  both  original 
and  increment.  That  is  probably  the  view 
taken  by  the  Uw,  which  for  the  time  gives  the 
increment  to  the  tenant  in  possession  without 
reference  to  the  nature  of  his  title.  We  dis- 
miss the  appeal  with  costs. 

The  1 4th  September  1864. 

Present : 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover, 

Puisne  Judges. 

Limitation  (Act  XIII.  of  1848). 

Case  No.  1000  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
F  C.  Fowle,  Judge  of  Rungpore,  dated 
the  8th  February  1*64,  reversing  a  decision 
passed  by  the  Moonsiff  of  Badeakhalee, 
dated  the  31st  August  1864. 

Shama  Soondcree  Dabee  and  others 
(Plaintiffs),  Appellants, 

versus 

Prosonno  Coomar  Tagore  (Defendani), 

Respondent. 

Baboo  Anund  Chunder  Ghosal  for 
Appellants. 

Moonshee  Ameer  Ali  and  Baboo  Sreenalh 
Doss  for  Respondent. 

The  rejection  by  a  Survey  Officer  of  a  claim,  because 
it  had  not  been  brought  forward  sooner,  is  not  an  award 
within  the  scope  of  tHc  special  limitation  of  Act  XIII.  of 
1848. 


The  14th  September  1864. 

Present : 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover, 

Puisne  Judges. 

Misjoinder  of  Claims— Special  Appeal. 

Cases  Nos.  997  and  998  of  1864. 

Special  Appeal  from   a  decision  passed  by 
Mr.  F.  Tucker,  Judge  of  Shahabad,  dated 
the  28th  January  1864,  affirming  a  dtci- 
sion  of  the  Moonsiff  of  Buxar,  dated  the    > 
2jlh  July  1863. 

Durshun  Pandey  (one  of  the  Defendants), 

Appellant, 

versus 

Musst.  Saminah  Bebee  and  others  (Plaintiffs), 

Respondents. 

Baboo  Khctter  Mohun  Mookerjee  for 

Appellant. 

Baboo  Chunder  Madhab  Ghose  for 
Respondents. 

Misjoinder  of  claims,  without  proof  of  substantial  in-J 
jury  sustained  thereby,  is  no  ground  for  special  appeal.  ;j 

The  sole  ground  taken  is  that  there  has; 
been  a  misjoinder  of  claims;  but  special  ap-: 
pellant  is  unable  to  show  that  he  has  sustained. 
any  substantial  injury  from  the  mode  of  trying! 
the  case.  It  is  therefore  unnecessary  to  go] 
further  into  the  matter,  and  we  dismiss  thej 
appeals  with  costs. 

The  14th  September  1864, 
Present  : 


Plaintiff  claims  a  certain  bheel.     At  the 
time  of  the  boundary  demarcation,  defendant 
and  another  person  claimed  the  bheel,  and 
that  dispute  was  decided  in  favour  of  defend- 
ant     A  third   person,  the  present  plaintilT, 
then  claimed  it,   but  the  Survey  Officer  re- 
fused  to  hear  him  on  the  ground  that  ne  had 
not  come  in  before.     A;  plaintiff's  claim  was 
not  heard  and  adjudicated  upon,  we  do  not 
think  that  the  rejection  of  the  petition  can  be 
considered  to  be  an  award  bringing  plaintiff 
within  the  scope  of  the  special  limitation  of 
Aft  XIII.   of    1848.     We  consider  that   the 
Tudge  was  wrong  in  so  treating  it.    Plaintiff's 
neglect  to   come   in   and   claim   while    the 
demarcation  was  going  on  may  be  an  argu- 
ment  against  him  on  the  merits,  but  it  does 
not  suffice  to  bar  him  as  if  there  had  been  an 
award  against  him.     The  case   is  therefore 
remanded  for  *  decision  on  the  merits. 


The  Hon'ble  G.  Campbell  and  F.  A.  Glovei 

Puisne  Judges. 

Non-attendance  of  a  Party  when  summoned  as 
Witness— Section  170,  Act  VIII.  of  1859 

Case  No.  1009  of  1864. 

Special  Appeal  from   a   decision  passed 
Moulvie  Sheikh  Ali  Azim,  Principal  Sn 
der  A  meen  of  Behar,  dated  the  $th  Febr 
a*y  1864,  amending  a   decision  passed 
Moulvie  Mahomed  Nra>l  Hossein,  Moo*d^ 
of  Behar,  dated  the  30th  September  1863. 
Musst.  Bukhsoor  (Defendant),  Appellant, 

versus 

Haruk  Chand  Sahoo  and  others  (Plaintiffs] 

Respondents. 

Mr.  C.  Gregory  for  Appellant. 
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Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

The  first  Court  having  decreed  against  the  special  re- 
spondent on  the  ground  i.f  his  refusal  to  come  forward 
and  give  evidence  after  being  summoned  by  the  special 
appellant,  the  Lower  Appellate  1  ourt  was  not  authorized 
by  Jaw  (with  reference  to  section  170,  Act  VIII.  of  1859) 
to  come  to  a  contrary  decision  without  insisting  <n  the 
absentee's  evidence  being  recorded,  or  giving  any  reas  n 
for  dist  ensing  with  it. 

Thk  Court  of  first  instance  gave  the 
special  respondents  in  this  case  a  decree  for 
tfie  property,  on  the  ground  that  they  pahi 
the  sum  of  Rs.  425  10  the  special  appel- 
lant as  balance  of  consideration- money.  Thi9 
order  was  passed  on  the  refusal  of  the 
special  respondent  to  come  forward  and  give 
evidence  alter  he  had  been  summoned  by  the 
special  appellant,  who  offered  10  rest  his 
claim  on  his  opponent's  deposition  on  oath. 

The  Principal  Sudder  Ameen  reversed 
this  part  of  the  Lower  Court's  order  on  the 
ground  that  the  consideration  was  all  paid. 

We  think  that,  under  the  circumstances, 
this  was  an  improper  order.  The  special 
respondent  had  defied  the  Court's  process, 
and  had  steadily  refused  to  come  in  and  give 
evidence,  and  it  was  on  this  account  chiefly 
that  the  Moonsiff  decreed  the  consideraiion- 
money;  and  we  think  that  the  Principal 
Sadder  Ameen  was  not  authorized  by  law 
to  decide  entirely  the  other  way  without 
insisting  on  the  absentee's  evidence  being 
recorded,  or  giving  any  reason  for  dispensing 
with  it.  Tnere  were,  it  appears,  several 
special  respondents  in  the  case,  but  their 
acts  were  altogether  identical,  and  the  de- 
position of  the  particular  special  respondent, 
who  was  summoned  to  give  evideuce,  would 
have  sufficed  for  all. 

Moreover,  section  170  of  the  Civil  Pro- 
cedure Code  gives  the  Court,  ordering  the 
attendance  of  a  party  to  a  suit  to  give  evi- 
dence, power  to  deal  with  the  case  as 
it  may  deem  proper  under  the  circumstances, 
and  in  this  particular  the  Principal  Sudder 
Ameen  had  no  authority  to  imerfeie  with 
the  proceedings  of  the  Moonsiff. 

We  therefore  reverse  the  order  of  the 
Prncipal  Sudder  Ameen,  and  restore  that 
of  he  Court  of  first  instance.  The  respond- 
ed   will  pay  all  costs  of  suit. 


The  14th  September  1864. 
Present: 

T    5  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 
•  Puisne  Judges, 


Bona-fide  Purchasers  for  Value. 
Case  No.  784  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  E.  S.  Pearson,  Judge  of  Tirhoot, 
dated  the  22nd  December  i£6j%  reversing 
a  decision  of  the  Moonsiff  of  Durbhanga, 
dated  the  29th  June  1863. 

Bahadoor  Alii  Khan  (Plaintiff),  Appellant, 

versus 

Meer  Nasser  Allee  and  others  (Defendants), 

Respondents, 

Messrs,  A.  F.  Ling  ham  and  J,  Baptist  for 

Appellant. 

Baboo  Mohesh  Chunder  Choivdry  for 
Respondents. 

A  rcrsm  is  not  a  bona-fide  purchaser  for  value  who 
has  obtained  neither  title  n.  r  i><  ssessi*  n. 

Special  appellant,  plaintiff  in  the  suit, 
claimed  as  purchaser  from  Nasser  Allee,  and 
sought  possession  of  the  property.  Defend- 
ant replied  that  Nasser  Allee  was  a  mere 
benamee  holder ;  that  she  was  the  real  owner, 
and  had  been  all  along  in  possession.  The 
Lower  Appellate  Court  has  found  the  facts 
to  be  as  stated  by  defendant,  and  has  dis- 
missed the  suit,  Plain  ti  ft  now  urges  that  as 
he  is  a  bond-fide  purchaser  for  value  from 
Nasser  Allee.  who  was  held  out  to  the  world 
as  the  real  owner,  and  registered  in  the  Col- 
lector's books,  he  is  entitled  to  a  decree.  He 
specially  relies  on  the  decisions  of  the  late 
Sudder  Court,  one  of  23rd  December  1851 
(Rajnarain  Roy  vs.  Juggernauth  Pershad 
Mutlick  and  others),  page  774  of  the^  Reports 
for  that  year;  another  oi  26th  June  1856 
{Ram  Soonder  Sandial  and  others  vs.  Rajah 
Anundnath  hoy  and  others),  reported  at 
page  542  of  tne  reports  tor  that  year;  also 
a  case  of  this  Court,  page  293,  Part  2  of 
Mr.  Marshall's  Reports,  decided  1  ttih  Febru- 
ary 1863  f  RakhaL  Doss  Moduck  vs.  Bindoo 
Bashinee  Dabee). 

These  casts  go  to  show  that,  when*  a 
purchaser  bond-fide  for  full  value  makes  out 
a  cumplete  title  through  a  benameedar,  and 
has  exercised  ordinary  caution  and  diligence, 
he  is  entitled  to  a  decree,  although  the  bena- 
mee holding  be  proved,  and  although  neither 
the  benameedar  nor  the  purchaser  had  real 
possession  ;  the  title  with  the  ostensible  pos- 
session of  the  benameedar  being  sufficient. 
But  in  this  case  we  do  not  think  that  the 
plaintiff  has  proved  his  title.  The  Collec- 
tor's registry  is  after  all,  in  strict  law,  only 
an  evidence  of  possession,  which,  as  a  matter 
of  fact  in  this  case,  has  been  found  against 
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plaintiff.  Defendant  does  not  admit  the  title 
of  plaintiff's  vendor ;  she  only  admits  that  the 
title  was  put  in  his  name.  It  was  necessary, 
then,  to  make  a  complete  title,  that  plaintiff 
should  have  produced  his  title  deeds.  This 
he  does  not  do  He  has  no  title  deeds  what- 
ever. Tne  deed  of  sale  to  Nasser  AHee 
ought  to  be  in  his  hands ;  he  has  not  produced 
it.  We  think  therefore  that  he  has  failed  to 
make  out  a  title,  or  such  evidence  of  title  as 
an  ordinarily  prudent  and  cautious  purchaser 
would  insist  upon.  We  therefore  think 
that,  having  obtained  neither  a  title  nor  pos 
session,  he  is  not  entitled  to  a  decree.  It  is 
therefore  unnecessary  to  say  that  he  has  not 
been  found  to  be  a  bond  fide  purchaser  for 
value,  and  may  very  likely  be  nothing  of  the 
kind.     We  dismiss  the  appeal  with  costs. 


The  14th  September  1864. 

Present: 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Julkurs  of  Navigable  Rivers  (Resumption  of). 

Case  No.  2674  of  1863. 

Special  Appeal  from  a  decision  passed  by 
Air.  E.  Sandys,  Judge  0/  Dinagepore, 
dated  the  6th  July  1863,  affirming  a  deci- 
sion passed  by  Mr.  James  Reily,  Principal 
Sudder  Ameen  of  that  District,  dated  the 
6th  November  1862. 

The  Collector  of  Maldah  (Defendant), 

Appellant, 

versus 

Syud  Sudurdoddeen  and  others  (Plaintiffs), 

Respondents. 

Baboo  Kissen  Kissore  Ghose  for  Appellant. 

Baboo  Mohindrololl  Shome  and  Moulvie 
Sved  Murhumut  Hossein  for  Respondents. 

Regulation  II.,  181 9,  is  not  the  Regulation  under  which 
G>vernment  should  proceed  when  claiming-  julkurs  if 
navigable  rivers  n  .t  f  inning  porti  »ns  of  settled  estates. 
All  such  cases  are  cognizable  only  in  the  ordinary  LVurt: 
1st, because  of  the  total  absence  <  f  the  words  "julkurs" 
in  any  of  the  Resumption  Regulati  ns  either  bef  re  » r 
after  Regulation  II.,  1S19;  and,  2nd,  by  reas  n  <i  the 
difference  in  the  nature  of  the  claims  between  one  to 
take  possession  of  julkurs  and  one  to  resume  lands. 

Plaintiffs,  the  zemindars  of  Pergunnah 
Baishhazaree,  which  seems  to  be  an  estate 
free  from  the  payment  of  revenue,  by  and 
with  the  sanction  of  Government,  bring  the 
present  suit  for  the  annulment  of  the  Collec 
tor's   order,   dated    28th   July    i860,   passed 


under  Regulation  II.  of  1819,  by  which  the 
julkurs  of  his  estate  were  resumed  and  him- 
self dispossessed  of  the  same. 

Tne  Government,  it  would  seem,  filed  no 
answer  in  the  suit. 

ThePrincipal  Sudder  Ameen  considers  that 
the  Government  were  precluded  from  assert- 
ing any  right  to  the  julkurs,  inasmuch  as, 
by  Regulation  XXVII.  of  1793,  Government 
had  relinquished  all  claim  to  mem.  He  was, 
moreover,  of  opinion  that  Regulation  II.  t>f 
1819  did  not  apply  to  the  resumption  of  jul- 
kurs, inasmuch  as  it- only  authorized  that  of 
lands. 

The  Judge  on  appeal  expressed  his  agree- 
ment with  the  Principal  Sudder  Ameen,  hold- 
ing that  Regulation  II.  of  18 19  is  totally  in- 
applicable to  the  resumption  01  julkurs,  and 
that,  consequently,  the  proceedings  of  the  re- 
venue authorities  to  dispossess  plaintiff  from 
his  fisheries  in  colour  of  that  law  are  wholly 
unwarranted  and  unjustifiable,  even  though 
supported  by  the  authority  of  the  Revenue 
Board,  and  of  the  Executive  Government, 
whose  rulings  on  the  construction  of  law  are 
not  binding  in  Couits  of  Justice. 

The  Government  Pleader  now  appeals  spe- 
cially, urging  that,  in  cases  in  which  the  re- 
sumption of  julkurs  is  legal,  the  law  by  which 
the  resumption  should  be  effected  is  Regula- 
tion II.  of  1 819,  for,  although  that  law  only 
expressly  mentions  lands,  it  means  lands  whe- 
ther covered  by  water  or  otherwise,  and  that, 
consequently,  the  judgments  of  the  Courts  be- 
low on  this  point  are  incorrect. 

To  the  julkurs  admitted  within  the  boun- 
daries of  an  estate  decennially  settled,  Go- 
vernment can  have,  under  Regulation  XXVII. 
°f  x793»  no  claim,  they  being  the  private 
rights  of  the  proprietors.  What  is  the 
nature  of  the  estate  of  the  plaintiff  does  not 
very  clearly  appear;  but  if  it  be  a  valid 
Idkhiraj  estate,  the  same  rule  will  apply  to 
it  as  to  revenue- paying  estates.  Admitting 
now,  for  argument's  sake,  that  the  julkurs 
resumed  are  such  as  Government  might 
legally  sui  to  take  possession  of  and  10  farm 
with  subjects — that  is,  julku-s  of  navigable 
rivers,  of  which  Government  is  the  trustee 
on  behalf  of  the  public — we  are  clearU  of 
opinion  that  Regulation  II.  of  181 9  is  not' the 
Regulation  under  which  Government  must 
proceed,  but  that  in  such  cases  Government 
must  go  into  the  ordinary  C mn  as  an  ordi- 
nary litigant.  We  are  led  to  this  conclusion, 
firstly  the  total  absence  of  the  word  "julkurs" 
in  any  of  the  Resumption  Regulations  either 
before  or  after  Regulation  II.  of  1819^  and, 
second,  by  the  differences  in  the  natute  of  the 
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claims  between  one  to  take  possession  01  ,  sive  possession  of  ihera  to  any  individual  it 
julkurs  and  one  to  resume  lands.  The  ah-  |  chooses  on  the  payment  of  revenue  for  them 
senceof  the  word  "julkurs"  in  the  Regulation  i  in  the  btnp:  of  a  fishery  rent.     It  is  dear, 


I  is  a  fact  on  which  it  is  unnecessary  to  di- 
,.  late  at  length.  But  looking  to  the  second 
;  grounl  on  which  we  .  base  our  present 
opinion,  we  would  observe  that  the  cliim  to 
resume  lands  is  one  based  on  the  right  of  the 
Government  to  a  portion  of  the  produce  of 
every  beegah  of  the  soil  as  revenue ;  whereas 
the  claim  to  possession  of  the  julkurs  of 
fivers  not  forming  portions  of  settled  estates 
is  founded  upon  a  supposed  right  in  Govern- 
ment as  trustee  of  the  water-wa/s  of  the 
country,  to  possess  and  to  assign  the  exclu- 


then,  that  the  consideration  governing  the 
two  cases  in  nature  so  dissimilar  will  vary, 
and  that  the  law  regulating  the  one  will  not 
of  necessity  regulate  the  other;  and  as  we 
have  before  said  that  the  resumption  laws 
do  not  expressly  mention  julkurs,  we  are 
cleady  df  opinion  that  any  claim  on  the  part 
of  Government  to  julkurs  of  this  nature  must 
be  tried  in'  the  ordinary  Court.  We  are 
therefore  unable  to  assent  to  the  reasoning 
of  the  Government  Pleader,  and  dismiss  the 
appeal  with  costs.  ** 


Voi.i. 


a 


I 
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The  14th  September  1664. 

Present : 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover, 

Puisne  Judges. 


Eviction  (of  ryots  having  right  of  occupancy) 
-   —Mode  of  (in  cases  under  section  25,  Act  X. 
of  1859). 

Case  No.  ici8  of  1864, 

Special  Appeal  from  a  decision  passed  by  Baboo 
Sreenath  Bidyabagish,  Principal  Sudder 
Ameen  of  Ea*t  Burdwan,  dated  the  18th 
March  1864,  reversing  a  decision  passed  by 
Baboo  Kedar  Nath  Banerjee,  Additional 
Moonsiff  of  that  District,  dated  the  14th 
April  1863.  9 

Sheikh  KhossaJ  (Defendant),  Appellant, 

versus 

■ 
Sheikh  Shukhowdee  (Plaintiff),  Respondent. 

Roy  Sreenauth  Sein  for  Appellant. 

A  zemindar  cannot  eject  a  ryot  having  a  right  of  oc- 
cupancy by  giving  a  pottah  to  another  party.  In  any 
case  under  section  25,  Act  X.  of  1859,  the  zemindar 
must  proceed  to  the  ejectment  by  due  process  of  law, 
and  not  propr  to  mottt. 

There  can  be  no  doubt,  we  think,  that  the 
order  of  the  Principal  Sudder  Ameen  must 
be  reversed. 

The  Court  of  first  instance  found  'that  the 
defendant  (special  appellant  before  us)  had 
been  in  possession  of  the  disputed  land  for 
more  than  twelve  years,  and  this  finding  is 
nowhere  refuted  or  even  contested  'by.  the 
Principal  Sudder  Ameen.  Indeed,  the  zemin- 
dar  himself  was,  it  appears,  examined,  and  ad- 
mitted the  genuineness  of  the  special  appel- 
lant's dakhikhs. 


•  This  being  the  case,  the  right  of  occupancy 
pleaded  by  the  special  appellant  was  clearjy 
proved,  and  the  zemindar  was  powerless  to 
eject  him,  as  he  did,  by  giving  a  pottah  to 
another  party. 

.  In  any  case  under  section  25  of  Act  X.,  the 
zemindar  must  have  proceeded  to  the  eject- 
ment by  due  process  of  law,  and  riot  propr  to 
molu. 

The  Principal  Sudder  Ameen's  order  is 
therefore  clearly  illegal,  and  is  reversed:  The 
Moonsiff  s  decision  will  stand.  Special  re- 
spondent will  pay  all  costs. 


The  54th  September  1864. 
Present: 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Laches  of  defendant— Onus  Proband!  (by 

Plaintiff).  • 

Case  No.  1939  of  1863  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  E.  Sandys,  Judge  of Dinagepore,  dated 
the  8th  May  186 j,  affirming  a\decision  pass- 
ed by  Mr.  F.  B.  Peacock,  Officiating  Col- 
lector of  that  District,  dated  the  29th  August 
1862. 

m 

Radha  Binode  Missree  (Defendant),  # 
Appellant, 

•  t 

versus 

Dhoomun  Khan  (Plaintiff),  Respondent. 

Baboo  Poorno  Chunder  Mookerjee  for 

Appellant. 

Baboo  Bam  a  Churn  Banerjee  for 
Respondeat. 
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Any  laches  of  a  defendant  does  not  absolve  the  plaint  - 
iff  from  fully  proving  his  case. 

'•  Plaintiff  fn  this  case  sues  for  balance  of 
rent  due  from  1266  to  1268. 

•       *  •  •  •  * 

The  defendant  denies  the  correctness  of 
the  plaintiff's  claim,  and  that  the  relation  of 
landlord  and  tenant  exists  between  them. 

The  Lower  Court  looks  at  the  plaintiff's 
evidence,  and  then  remarks  that  defendant  is 
not  pre$£Qt,  but  a  defence  on  stamped  paper 
is  filed  by  a  Mookhtear,  in  which  he  denies 
the  correctness  of  the  defendant's  claim  on 
several  grounds,  but  as  he  is  neither  present 
rrmself,  nor  by  any  one  else  who  can  be  ex- 
amined on  oath,  this  defence,  in  the  face  of 
the  evidence  adduced  by  plain' iff,  mu«t  go  for 
nothing.  He  therefore  decreed  plaintiff's 
claint. 

On  appeal  by  defendant,  the  Judge  remarks 
that  'the  Lower  Court  decreed  against  defend- 
ant, because  he  has  failed  to  appear  in  Court 
on  the  day  appointed  either  in  person  or 
through  an  agent  capable  of  answering  on  oath. 
The  correctness  and  legality  of  the  Collector's 
proceeding  in  so  doing,  have  not  been  ques- 
tioned by  appellant  in  his  petition  of  appeal 
His  appeal  is  therefore  dismissed  with  costs, 
and  the  order  of  the  Lowft  Court  affirmed/' 

Defendant  now  appeals  specially,  urging 
that,'  although  he  was  not  present  either  in 
person  or  through  agent,  still  that  fact  alone 
did  not  entitle  plaintiff  to  a  decree.  The 
Judge  should  have  looked  at  his  evidence  and 
seen  whether  it  warrants  a  decree  or  not. 

We  think  defendant's  contention,  is  sound, 
and  that  any  laches  of  defendant  does  not 
absolve  the  plaintiff  from  fully  proving  his 
case.  We  therefore  remit  the  case  to  the 
v.  Judge,  directing  him  to  examine  the  evidence 
'adduced  by  the  plaintiff,  and  to  pass  eventu- 
ally whatever  orders  may  seem  just  and  pro- 
per. 

The  14th  September  1864. 

t  Present: 

The  Hon'ble  C:  B.  Trevor  and  G.  Cimpbell, 

Puisne  fudges. 

Survey  Authorities  (awards  of)— Orders  under 
Act  IV,  of  1840— Limitation  Act  (XIII.  of  1848). 

Case  No.  1996  of  1863. 

•  Special  Appeal  from  a  decision  passed  by 
Mr.  F.  L.  Beaufort,.  Judge  of.  the  24- 
Pergunnahs,  dated  the  iph  April  rfi6jt 
reversing   a   decision    passed    by    Baboo 


Tarucknath  •  Sein%  Principal  Sadder 
Ameen  of  Jhat  District,  dated  the  36th 
April  1862. 

m 

Ramgutty  Nag  Chowdry  and  others 

(Defendants),  Appellants, 

versus 

Buroda  Churn  Bose .and  others  (Plaintiffs), 

Respondents. 
Baboos  Mohes  Chundtr  Chowdry  and 
Banee  Madhub  Banerjee  for  Appellants. 

Baboos  Hem  Ch  under  Banerjee*  Bhugobutiy 
Churn  Ghose,  and  Sreen'ath  Banerjee 
for  Respondents. 

An  award  of  the  survey  authorities  adoptine  an  order 
of  a  Magistrate  under  Aft  IV.  of  1*40  is  not  illegal,  be- 
cause it  i«  founded  on  a  previous  order  of  a  competent 
Court  Being  a  legal  award  under  Act  XIII.  of  1S4S, 
the  special  limitation  of  three  years  provided  by  that9 
law  is  applicable  to  it. 

Plaintiff  sued  on  the  26th  November  1 860 
for  possession  of  certain  lands  by  the  reversal 
of  an  order  passed  under  Act  IV.  of  1840  on 
the  27th  November  1848,  nearly  twelve  years 
previously. 

The  defendant  pleaded  that  plaintiff  was  out 
of  Court  under  the  special  statute  of  limitation, 
Aft  XIII.  of  184S,  inasmuch  as  under  an 
award  of  the  survey  officers,  dated  29th  May 
1849,  the  lands  had  been  declared  to  be  in  their 
possession,  and  plaintiff  had  not  sued  to  reverse 
that  award  witnin  three  years  from  the  date 
on  which  it  was  passed. 

The  Court  of  first  instance  considers  that 
the  order  of  the  survey  authorities  adopting 
that  of  the  magisterial  authorities,  under  Ad 
IV.  of  1840,  was  an  award  under  Act  XIII.  of 
1848,  ancl  had  the  effect  of  calling  into  opera- 
tion the  special  limitation  provided  by  that 
law;  and  as  plaintiff  was  not  within  time,  the 
Principal  Sadder  Ameen  dismissed  his  suit. 
The  Judge  on  appeal  made   use  of  the 
following  language  :     "  The  chief  ground  on 
"which  I  have  drawn  my  conclusion   (vis., 
"that  the  special  statute  of   limitation'  did 
"  not  apply)  is  that  in  fact  the  survey  aulbo- 
"riiies  could  not  legally  make  any  adjudica- 
"  tion  as  to  right  of  occupancy.    Their  autho- 
rity ^derived  from  Regulation  VII.  of  1822, 
"and   proceeds,   therefore,  on   evidence   to 
"  possession  only.     Now,   when    possession 
"  cannot  be  taken  as  primd»facie  evidence  of 
"  right,  for  the  dispossession  is  enforced  by . 
"  the  order  of  the  Magistrate,  the  ground  on 
"which   alone  the  award  could    legally   be 
"  given  is  taken  away.     Moreover,  section  34 
"of     that     Regulation     carefully     provide!' 
"against  any  clashing  of  the  two  authorities; 
"  if  the  dispute  is  pending,  it  is  referred  to 

"the  revenue  authorities,  and  4t  follows  ttat 
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JP*'  he  would  have  no  power  of  cognizance  If 
"  it  has  already  been  decided.  Under  Act 
"  IV.  of  1840.  the  order  of  the  Magistrate 
I  "  remains  in  force  till  it  is  set  aside  by  the 
"jlecreeof  the  competent  Court,  but  the  sur- 
vey officer's  Court  is  not  competent  to 
"dispose  of  the  question;  consequently  it 
"  could  not  set  aside  the  order  of  the  Magis- 
"tfatc,  although  it  held  a  different  opinion 
"  on  the  merits  of  the  case  after  taking  the 
"  evidence.  Now,  when  fhere  is  no  power 
"  to  adjudicate,  it  i^  manifest  that  there  c  in 
"  be  no  award  in  the  meaning  of  Act  XVIII. 
*'of  1848."  The  Judge  remanded  the  case 
for  investigation  on  its  merits. 

Defendant  niw  appeals  specially,  urging 
that  there  was  in  the  case  before  the  revenue 
*  authorities  a  regular  award  under  Act  XIII. 
of.  1848 :  that  the  survey  authorities  alopted 
the  order  of  the  magisterial  authorities,  both 
looking  to  possession ;  that  the  effect  cf  this 
adoption  was  to  cut  down  the  limitation  for 
plaintiff  to  three  years  from  the  passing  of  the 
last  order,  and  that  consequently  plaintiff  is 
in  this  case  out  of  Court.' 

We  think  there  is  no  doubt  that  the  con- 
tention of  special  appellant  is  correct,  and 
that  the  adoption  by  the  survey  authorities 
of  the  former  order  of  the  magisterial  au- 
1  *  thorities  on  the  point  of  possession  with  which 
alone  both  Courts  deal,  does  not  render  the 
order  passed  an  illegal  award,  because  it  is 
an  adjudication  founded  on  the  previous 
order  of  a  cSmpetent  Court ;  and  being  a  legal 
award  under  Act  XIII.  of  1848,  there  can  be 
no  doubt  but  that  the  effect  of  it  is  to  cut 
down  the  time  within  which  the  patty  cast 
.  must  sue,  to  three  years  from  the  date  on 
which  the  order  was  passed.  This  view  an- 
swers, though  not  very  clearly,  the  reasoning 
of  the  Judge,  and  places  the  plaintiff  out  ot 
Court. 

We  therefore  decree  the  special  appeal, 
reversing  the  order  of  remand  passed  by  the 
Judge,  and,  restoring  the  order  of  the  Court 
of  first  instance,  dismiss  plaintiff's  claim. 

The  costs  of  all  Courts  to  be  borne  bv  the 
plaintiff. 

The  14th  September  1864. 

Present : 

The  Hon'ble  II.  V.  Bavley  *nd  J.  B.  Phear, 

Puisne  Judges. 

*Mtnors— Suit  by  Mother  as  Guardian  without 
Certificate— Kes  a  Ijudtcata— Limitation  (In- 
stalment Bonds)— Deductions  of  time. 

Case  No.  520  of  1664. 


Rulings. 
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Special  Appeal  from  a  decision  pasied  by 
Mr.  A.  W.  Russell,  Officiiiins?  Judge  0/ 
Behar%  dated  the  /6/h  December  1863, 
affirming  a  decision  passed  by  Baboo 
Tarakanl  Bidyasagur,  Principal  Sudder 
Atneen  of  that  District,  dated  the  28th 
April  1863. 
Mussamut  Munna-Jhunna  Koonwar 
(Plaintiff),  Appellant, 

versus 

Laljee  Roy  and  others  (Defendants), 
*  Respondents. 

Babw   Qnoocoal    Chunder     Mookerjee    and 
Kishen  Succa  Mookerjee  for  Appellant. 

J/r.  R.  T.  Allan.  Baboos  Chunder  Mad  hub 
Ghose  an  I  Greeja  Stinker  Mojoomdar, 
and  Moulvie  Syui  Murhumul  //ossein  Sox 
Respondents. 

A  mother  may  he  allowed,  under  section  $,  Act  XL.  of 
1S5S,  to  sue  as  guardian  0f  her  minor  son,  \vithout  hav- 
ing taken  out  a  certificate  # 

A  suit  is  not   barred  under  section  2,  Act  VIII    of 

r  50>a4rr5A.Y/M.-//r.T/^(u-ile33thepartiesortheir  privie* 
the  subnet-matter  of  suit,-  aid  the  cause  of  action  *re 
the  *ame. 

Thr^e  yearHMimitation  as  presented  by  clause.  10, 
section  1,  Acr  XIV.  of  .859,  ,*  applicable  to  a  suit  un- 
der an  moment  bond,  the  limitation  commencing  from 
the  date  or  the  last  unsatisfied  p  lyment. 

No  deducti  »n  can  b«  alloived  under  section  14,  Act 
XIV.  ot  1  >5>,  for  hti^ition  a^inat  a  wrong  partv, 

Tub  grounds  taken  in  this  special  appeal 
are —  ^ 

I.— Tnat  the  plaintiff,  as  guudian  of  a 
minor,  but  without  a 'certificate  under  Act  XL. 
of  185 '(.had  a  rigju  of  action. 

II.— Tnat  a  cise  has  been  wrongly  held 
to  be  birred  by  sjcibn  2,  Act  VJJI.of  itfey 
as  res  adjudica.'a.  ° 

III.— Thit  limitation  cinnol  run  for  th* 
time  during  which  plaintiff  was  diligently 
prosecuting  his  claim.  ■ 

IV.—  Tint  pUimiff's  cause  of  action  arose 
from  the  17. h  Miy  1862,  when  it  was  de- 
cided thu  the  first  assignee  was  not  liable 
and  that  within  three  years  of  that  d«te/ 
plaint.ff  then  sued  the  debtor  himselt  and 
the  sec  >nd  assignee,  and  so  was  in  due  time 

The  prominent  facts  admitted  and  proved 
are  these,     defendant  Laljee  was  indebted* 
under  a  bond  of  the    1st  March   1S4Q    to   ' 
plaintiff's  husband.     Defendant,  in  order  to 
liquidate  his  debt,  gave  piaintifl's  husbadd 
an  assignment  of  the  rental  of  certain  lands 
and    directed    h\s   lessee,  the  .first  ticcadar' 
Janee  Ml,  to  pay   to  plaintiff's  husband  at 
tne  rate  of   Rs.  400  per  annum   from    12:7 
to   1264   K     The  ticcadar  agreed,   to  this,    • 
and   so  di  1    plaintiff  s    husband.      But   the 
ticcadar  was  m  possession  only 'for  1257, 
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and  therefore,  in  a  suit  which  plaintiff's  hus- 
band brought  against  Janee  Lai  only,  Janee 
L»l  was  held  liable  only  for  the  payment 
for  the  one  year,  1257.  This  decree  was 
of  the  17th  May  1852.  Thereupon,  on  the 
1st  December  "1862,  in  this  action  plaintiff 
sued  the  judgment-debtor  and  the  second 
ticcadar,  Meerun,  who  was  indicated  as  the 
ticcadar  in  possession  from  1258  to  1264. 
This  defendant,  Meerun,  pleaded  that  he 
was  not  privy  to  any  such  contract  as  had 
been  made  by  the  former  ticcadar,  Janee 
Lai,  and  the  debter  and  trie  plaintiff,  who 
had  accepted  that  arrangement,  and  could 
not  be  bound  by  it. ' 

The  first  Court  held  that,  although  plaint- 
iff had  not  got  the  certificate  required  by 
Act  XL.  of  1858,  she  could  sue  as  guardian 
of  her  son,  but  that  the  cause  of  action 
was  the  bond  of  the  1st  March  1S49,  and 
this*  suit,  having  been  brought  more  than 
three  years  after,  the  plaintiff  was  barred 
by  the  law  of  limitation,  and  that  no  deduq- 
lion -could  be  allowed,  as  the  former  suit, 
ending  in  the  decree  of  the  17th  May  1^62, 
was  not  against  the  same  defendants  as  the 
present  suit. 

The  Judge,  on  appeal  from  the  above 
decision,  records  his  judgment  in  these 
words  :  "  I  do  not  concur  with  the  Principal 
"Sudder  Ameen  on  one  point.  This  action 
"  can  never  lie,  as  laid  ;  plaintiff,  not  having  a 
"'certificate,  cannot,  under  section  3,  Act 
"  XL.  of  1858,  carry  on  the  suit.  Next,  the 
"  cause  of  action  does  not  date  from  day  of 

decision  of  plaintiff's  former  suit,  but  from 

the  last  day  of  Bhadoon  1264  at  latest ;  and 
"by  clause  10,  section  1,  Act  XIV. .of  1859, 
"  and  Act  XI.  of  1 86 1,  this  suit  is  barred  by 
"  lapse  of  time.  Next,  to  bring  a  second  suit 
"  on  the  same  cause  of  action  because  of  a 
"  mistake  of  parties  in  the  first,  is  opposed  to 
<f  section  2,  Act  VIII.  of  1858.  Next,  Sheikh 
"  Meerun  has  no  privity  *of  contract  with 
'"plaintiff." 

The  Judge  accordingly  dismissed  the 
appeal,  and  the  plaintiff  has  now  appealed 
specially  on  the  grounds  befofe  stated. 

We  are  of  opinion — 

I.  That  the  Principal  Sudder  Ameen's 
precision,  that  plaintiff  could  sue  as  guardian, 
is  one  which  he  was  competent  to  pass, 
and  so  to  receive  the  plaint  under  the  terms 
o*f  the  provision  of  section  3,  Act  XL.  of  185^. 

The  section  runs  :  "  Every  person  who  shall 
"claim  to  have  a  riglit  to  have  charge  of 
"  property  in  trust  for  a  minor  under  a  will 
"or  deed,  or  by* reason  of  -nearness  of  kin 


a 


n 


*,%or  otherwise  may  apply  to  the  Civil  Court 
"for  a  certificate  of  administration,  and 
"no  person  shall  be  entitled  to  institute 
"or  defend  any  suit  connected  with  the 
"  estate  of  which  he  claims  the  charge  until 
"  he  shall  have  obtained  such  certificate. 
"Provided  that  when  the  property  is  of 
"  small  value,  or  for  any  other  sufficient 
"  reason,  any  Court  having  jurisdiction 
"  may  allow  any  relation  of  a  minor  "to 
"institute  or  defend  a  suit  on  his  behalf, 
"although  a  certificate  of  administration  has 
"  not  been  granted  to  such  relation/* 

Now,  here  the  Principal  Sudder  Ameen 
had  jurisdiction.  The  plaintiff  was  the  mother, 
and,  as  such,  guardian;  the  Court  having 
jurisdiction  stated  that  it  had  sufficient  rea- 
son to  allow  the  suit,  and  we  therefore  see* 
no  validity  in  the  first  plea  taken  in  special 
appeal. 

And  we  do  not  think  this  a  case  of  res 
adjudicata,  for  to  make  that  plea  valid  three 
things  must  ordinarily  concur, — *".  e.t  the  par- 
tics  must  be  the  same,  or  their  privies,  the 
subject-matter  of  suit  must  be  the  same, 
and  the  cause  of  aftion  the  same.  Now, 
in  the  previous  suit,  the  judgment- debtor 
was  not  a  party ;  nor  was  Meerun,  the 
second  ticcadar,, a  party;  nor  had  Meerun 
any  privity  of  contraft  (as  the  first  ticca* 
dar,  Janee  Lai,  then  sued  had)  with  plaint- 
iff or  the  debtor.  For  these  reasons,  we  think 
the  Judge  was  wrong  in  holding-  the  matter 
one  of  res  adjudicata,  and  the  suit  thus 
barred  under  section  2,  Aft  VIII.  of  1859. 

But  we  do  think  that  this  sniit  is  barred 
by  the  law  of  limitation  contained  in  clause 
10,  seftion  1,  Aft  XIV.  of  1859. 

Now  the  cause  of  action  was  the  last  pay- 
ment due,  and  not  affected  under  the  instal- 
ment bond, — i.  e%  the  cause  of  action  arose 
from  1258  (1851),  after  which  no  satis- 
faction of  the  debt  was  made.  This  suit, 
however,  was  brought  on  the  1st  December 
1862,  or  eleven  years  after,  while  the  period 
in  which  it  ought  to  have  been  brought  was 
three  years  under  clause  10,  seftion  1,  Aft 
XIV.  of  1859. 

It  is  urged  that  the  period  of  the  mis- 
taken litigation  against  Janee  Lai,  the  ticca* 
dar,  should  be  deducted  under  section  14, 
Act  XIV.  of  1859.  But  we  do  not  see  that 
sufficient  re  a  soft  or  authority  is  shown  for 
this.  The  fac:  is  that  there  has  not  been 
any  delect  of  jurisdiction  or  other  cause 
"which  rendered  a  Court"  unable  to  decide  " 
upon  it,  nor  any.  decision  in  appeal,  but 
simply  plaintiff   ought   to    have    sued   the 
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i  judgment- debtor,  Laljee,  when  she  sued  janee 
Lai,  and  she  did  not  do  so.  The  laches  are 
her  own,  and  relief  is  not  contemplated  by 
the  law  for  such  laches.  Janee  Lai  was  found 
responsible  for  1257  only.  Bat  the  judg- 
ment-debtor was  not  sued  at  all  then,  and  is 
.  so  only  now;  so  that  as  to  him,  even  accord- 
I  ing  to  special  appellants'  contention,  no  suit 
was  kept  alive,  nor  .was  Meerun  any  party  to 
that  suit.  The  cause  of  action  clearly  arose 
as  against  the  debtor  from  the  last  unsatisfied 
payment. 

We  accordingly  bold  plaintiffs  suit  barred 
by  limitation  and  as  Meerun  was  not  a  party 
to  any  contract  with  plaintiff,  all  his  costs,  as 
well  as  those  of  the  judgment-debtor,  must  be 
on  plaintiff.  We  accordingly  dismiss  this 
special  appeal  with  costs. 


The  14th  September  1864. 

Present  : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pandit,  Puisne  Judges. 

Mahomedan  Law  of  Inheritance— Widows — 

Onus  ProbandL 

Case  No.  1323  of  1864. 

Special  Jippeal  from  a  decision  passed  by  Mr. 
£.  F.  Lautour,  Additional  Judge  of  Bhau- 
gulpore,  dated  the  2nd  March  '1804,  a  firm- 
ing a  -dccUion  of  Mr.  IV.  Wright,  Princi- 
pal Sudder  Ameen  of  that  District,  dated 
the  22nd  February  i860. 

Sheikh  Musseeoollah  and  others  (Defendants) 

Appellants, 

versus 

Mussamut  Bebee  Sherifunand  others  (Plaint- 
iffs), Respondents. 

Mr.  J.  Baptist  and  Moonshee  Ameer  Ali  for 

Appellants. 

Mr.  C.  Gregory  and  Baboo  Chunder  Madhub 
(rhose  for  Respondents. 

A  widow  being  entitled,  according  to  the  Mahomedan 
law  of  inheritance,  to  only  one-fourth  of  the  husband's 
property,  is  bound,  if  she  claims  tjie  whole  property,  to 
show  bow  she  acquired  it. 

It  is  clear  that,  upon  the  death  of  the 
plain  tiff  8  husband  Murdan,  the  share  of 
the  property  which  he  had  received  from  his 
father  in  his  lifetime,  and  for  which  the 
plaintiff  now  sues,  became  subject  to  the 
Mahomedan  law  of  inheritance,  according  to 
>  which  the  plaintiff,  the  widow,  would  have 
been  entitled  to  share  in,  but  not  to  the 


whole  of  her  husband's  property.  This  suit 
is  brought  by  her  to  recover  possession  of 
the  whole .  of  her  share  which  her  husband 
derived  from  his  father.  She  aUeges  that 
she'  was  dispossessed  from  this  share  in  the 
year  1265.  The  judgments  of  both  Courts 
leave  unexplained  by  what  means  the  plaint** 

;  iff  (who,  at  the  time  of  her  husband's  death, 
was  clearly  entitled  only  to  the  ordinary  one- 
fourth  which  the  Mahomedan  law  gives  to 
the  widow)  has  now  become  entitled  to  the 
whole  Of  her  husband's  share  in  the  pro- 
perty. On  behalf  of  the  plaintiff  it  is  con- . 
tended  here  that  her  husband  was  in  posses- 
sion of  the  property  until  the  time  of  his 
death  in  the  year  1835,  and  that  from  that 
time  until  the  period  of  her  alleged  dispos- 
session in  the  year  1857  or  1858,  she  con- 
tinued in  possession.  The  finding  of  both 
Courts  on  this  subject  is  too  indistinct  to 
enable  us  to  say  that  she  acquired  a  title  to 
the  property  by  adverse  possession.  Nor 
does  it  appear  from  her  plaint  that  she 
claimed  the  property  by  any  such  title,  nor 
indeed  do  the  findings  of  either  Court  dis- 
tinctly award  the  property  to  her  on  such 
ground.  The  plaintiff  being  primd  facie 
entitled  only  to  one-fourth  of  the  property 
upon  the  husband's  death,  it  is  for  her  to 
establish  by  what  arrangement  or  by  what 
mode  of  enjoyment  she  alleges  herself  now 
to  have  acquired  the  whole.  The  judgments 
of  both  Courts  being  altogether  indistinct  on 
this  subject,  and  not  finding  plainly  that  the 
plaintiff  has  been  in  possession  of  the  whole 
of  what  she  now  claims  from  the  death  of 

!  her  husband,  we  must  remand  the  case.  If 
the  Court  is  of  opinion  that  what  the  plaint- 
iff could  lawfully  claim  upon  the  death  of 
her  husband  by  inheritance  has  now  been 
increased,  so  that  she  is  entitled  to  the  whole 
of  her  husband's  share,  or  if  the  Court  thinks 
that,  by  virtue  of  some  arrangement  by  whicK 
the  father  at  first  made  over  his  property  t* 
his  son,  the  plaintiff,  as  tire  son's  widow,,  is 
entitled  to  the  whole,  the  Court  will  adjudicate 
that  right  in  distinct  terms.  '  . 


The  14th  September  1864. 
Present: 

TheHon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

;  Hindoo  Law  of  Inheritance—Maternal  Grand  son 

—Maternal  Uncle. 

CaseN<5:  1328  of  1864. 
Special  Appeal  from  a  detisyn  passed  by 
Mr.mM.  A,  G.  Shaive,  Judge  of  Sylhet; 
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dated  the  4th  March  1864,  affirming  a  de- 
cision of  the  Moons  iff  of  Hushearpore, 
dated  the  17th  December  1S63. 

Radha  Gobi  11  d  Doss  and  anoiher  (Plaintiffs), 

Appellants, 

versus  , 

Sheikh  Meajan  and  others  (Defendants), 

Respondents^ 

Baboos  Baney  Madhub  Banerjee  and  *Deben: 
dra  Narain  Bose  for  Appellants. 

Baboos  Greesh  Chunder  Ghose  and  Rornanath 
Bose  for  Respondents. 

A  grandson  born  after  the  death  of  his  maternal  uncle, 
but  during  the  lifetime  of  his  maternal  grandmother, 
may  inherit  fr-m  her  the  property  which  she  inherited 
from  the  uncle  (her  son). 


■:>.  >'* 


The  special  app^lant<5Mtfio4M*  case  as 
purchaser  from  Goar  Mohan  Rqt&tyet,  Joy 
Gobind's  daughter's  son.  Gour  jftofcun  ac- 
quired his  rights  after  the  death  of -JapQpbhee, 
his  mater|tf£  grandmother,  who  died iff  1255. 
The  defendant  stated  that  Joy  Gobind  was 
•succeeded  by  his  son,  who  died  shortly  after- 
wards without  wife  or  issue;  that  his  mother, 
Janoobhee,  succeeded  as  his  heir,  and  not  as 
widow  of  her  husband  ;  that  after  her  death 
the  property  descended  to  the  heir  of  her  son ; 
that  the  plaintiff's  vendor  could  not  succeed, 
because  he  was  born  after  the  death  of  his 
maternal  uncle.  The  Lower  Court  dismissed 
the  case  of  the  special  appellant,  upon  the 
ground  that  he  had  no  right,  because  his  ven- 
dor had  none  by  inheritance. 

'The  special  appellant  appeals  contending 
thaj,  admitting  the  facts,  still  as  his  vendor 
was  born  before  the  maternal  grandmother 
died,  he  (the  special  appellant)  is  entitled  to 
obtain  a  decree. 

As  this  plea  is  valid,  we  reverse  with 
costs  the  decision  of.  the  Lower  Court, 
ami  decree  the  appeal.  As  the  Court  of  first 
instance  has  not  tried  the  third  issue  of  fact 
recorted  by  it,  or  .pronounced  any  distinct 
opinion  tipofl  the  fust  question  of  fact  record- 
ed by  it,  And  has  not  attempted  to  show  what 
effect  the  decision  of  this  issue  in  favour  of  the 
defendant  will  have  upon  the  claim  of  the 
plaintiff*  the  case  is  remanded  to  the  first 
Court  for  te-triai  on  the. merits  with  reference 
to  the«above  remarks. 


The  14&  September  1864. 

Present  :• 

the  tf  tn'ble  W.  At  organ  and  Shumbhoonath 
PuriBit,  Puisne  Judges. 


The  14th  September  1864. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbboonatb 
Pundit,  Puisne  Judges. 


Alluvial  Lands— Rights  of  Lakhirajdars. 

Case  No.  1339  of  1804. 

Special  Appeal  from  a  decision  passed  by 
Lreut.  H.  Sconce  >  Deputy  Commissioner  0f 
Gozvalparah,  dated  the  joth  March  1664, 
modifying  a  decision  of  Extra  Assistant 
Commissioner  Goonabhiram  Borooafi,  dated 
the  iOlh  July  i$6j. 

Putheeram  Chowdry  (Defendant),  Appellant, 

versus  ' 

Kuthenarain  Chowdry  (Plaintiff;, 
Respondent. 

Mr.  R.  T.  A  Han  and  Baboo  Mohinte  Mohuu 
Roy  for  Appellant 

Baboo ;  Tarucknath  Sein  for  Respondent 

The  holder  of  a  lakh iraj  tenure  may  claim  gradual 
accretions  to  the'tenure  as  bis  property. 

The  plaintiff  claimed  certain  newly  formed 
lands  which  the  special  appellant,  defendant, . 
also  claimed  as  accretions  to  his  rent-free 
lands.  The  first  Court  held  distinctly  that 
the  holder  of  a  rent-free  tenure  cannot  claim 
gradual  accretions  to  the  tenure  as  his  pro* 
perty.  The  Lower  Appellate  Court  upheld 
the  decree  in  favour  of  the  plaintiff,  on  the 
ground  that  the  lakhnaj  of  the  special  ap- 
pellant had  formerly  been  released  from  re- 
sumption proceedings,  because  it  was  less  than 
100  beegahs,  whereas  now,  if  the  defendant 
be  held,  entitled  to  these  lands,  he  will  set 
more  than  6,000  beegahs.  Against  this  de- 
cision the  defendant  appeals  to  this  Co«ft» 
No  explanation  is  afforded  by  the  Lower 
Appellate  Court  to  enable  this  Court  to  un- 
derstand upon  what  right  the  decree  is  given 
to  the  plaintiff.  Besides,  under  Regulation 
XI.  of  1825,  gradual  accretions  belong  to  Up 
party  to  whose  tenure  they  may  be  attached, 
and  there  is  nothing  in  the  law  to  deprive  t 
lakhirajdar  of  this  right  if  the  tenure  be  a 
iakhiraj  one.  "On  the  contrary,  the  law  has 
been  so  construed  by  the  Sudder  Conn  by  a 
decision,  dated  27th  December  18*58,  reported 
in  pages  1 836  to  1 839.  As  no  reason  is  given 
for  decreeing  the  case  in  favour  of  the  plaintiff, 
we  reverse  the  decision  of  the  Lower  Courts, 
and  remand  the  case  to  the  first  Court  for  a 
new  trial  with  reference  to  the  remarks  made 
above. 
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Consent  —Admission. 
Case  Nj.  98  c  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Pundit  larakant  Biddyasagur,  Principal 
Sudder  Ameen  of  Jessore,  dated  the  15th 

*  February  1662,  reversing  a  decision  of  the 
Sudder  Ameen,  dated  the  14th  March 
1803. 

Ram  Bromo  Panday  (Plaintiff),  Appellant, 


dispute.  As  the  Court  appears  to  us  to  have 
misapprehended  the  effect  of  the  plaintiff's  ad- 
mission, we  think  that  its  decision,  founded 
upon  that  supposed  admission,  should  be  set 
aside,  and  the  case  remanded  for  a.ne\v  trial  on 
the  whole  of  the  evidence. 


versus 

Kaminee  Soonderee  Dabea  and  others 
(Defendants),  Respondents. 

'  Baboos  Baney  Mad  hub  Banerjee,  *nd   Tar- 
raprosonno  Mookerjee  for  Appellant. 

Mr.  K.-  T.  Allan  and  BaboOi  Anund  thun- 
der Ghosal  and  Gopeenaih  Mookerjee  for 
Respondents. 

In  a  former  suit  the  plaiotiff  consented  to  the  question 
then  at  issue— namely,  the  validity  of  an  adoption — being 
tried  according  to  the  provisions  of  the  Bengal  law. 
Htfu>  that  the  admission  did  not,  under  the  circum- 
stances, make  him  subject  in  all  other  matters  (the  law 
of  inheritance,  for  instance)  to  the  Bengal  law. ' 

Ths   Court   of  first   instance   determined 
that  the  law  applicable  was  the  Mitakshara, 
and  hot  the  Bengal  law.     This  decision  was 
pronounced  after  fully  hearing,  the  evidence 
adduced  on  both  sides.     The  Lower  Appel- 
late Court  reversed  the  decree,  founding  its 
decision  (as  it  appears  to  us)  mainly,  if  not 
entirely,  upon  a  case  decided  on  the  13th 
December  1  62.     The  Court  infers  from  that 
case  that  the  plaintiff  in  the  present  suit, 
who  was  a  party  to  that  suit,  had  by  his  admis- 
sion plainly  allowed  that  he  was  subject  to 
the  Bengal  law.     Upon  referring  to  that  case, 
:  k  seems  to  us  that  the  Court  has  misap- 
\  prehended  and  over-stated  the  nature  of  the 
■  admission  made  by  the  now  plaintiff  in  that 
suit.     It   was  a  suit  .between   him    and    a 
relative  to  determine  the  validity  of  an  adop- 
tion.    It  is  stated  in  that  suit  that  the  parties 
were  originally  from  Ghazeepore.     Both  par- 
ties consented  in  that  suit  that  the  validity  of 
the  adoption   should  be  tried  according  to 
the   more  "simple  provisions  of  the 'law  of 
'.Bengal.     But  tne  admission  there  made,  and 

I  "'the  terms  in 'which  that  law  is  applied  to 
[the  case,  do  not  appear  to  us  at  all  to  go 
to  the  extent  of  admitting  that  these  per- 
sons, and,  in  particular,  that  the  plaint- 
iff was  subject  in  all  other  matters  (such 
S8,  for  instance,  the  law  of  inheritance)  to, 
the  Bengal  law.  The*  admission  was  made 
in  such  a  mode  that  we  think  it  should 
fairly  be  confined   to  the    matter   then    in 

Vol.  I. 


The  14th  September  1864. 
Present  ; 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  fudges. 

Hindoo  Widows  (Security  by)— Lands  taken 

for  Railways. 

Case  No.  808  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Ay  las  thunder  Deb,  Second  Princi- 
pal Sudder  Ameen  of  the  24- Pergunnahs, 
dated  the  nth'  January  1864,  modifying 
a  decision  of  Mr.  H.  C.  Bell,  Sudder 
Ameen  of  that  District,  dated  the  i6th 
Apml  1863. 

Bindoo  Bassinee  Dossee  (Plaintiff), 
Appellant, 

versus 

Bolie  Chand  Sett  (Defendant),  Respondent. 

Baboos  Tarucknath  Sein  and  Cally  Pro- 
sunno  Dull  for  Appellant. 

Baboo  Shamlal  Milter  for  Respondent. 

A  Hindoo  widow  cannot  be  compelled,  without  proof 
•of  waste,  to  give  security  for  the  value  received  by  her  of 
lands  belonging  to  her  husband's  estate  taken  by  a  rail- 
way company. 

Th«  lower  Courts  have  required  the  spe- 
cial appellant  to  give  security  before  she  re- 
ceives the  money  given  by  the  railway  com- 
pany "for  the  lands  of  her  husband's  estate 
taken  by  them.  The  widow  is  clearly,  entitled 
to  this  money,  as  she  is  to  the  other  property 
of  her  husband,  to  be  held  by  her  according  to 
the  ordinary  Hindoo  widow's  estate.  She 
cannot  be  compelled  to  give  security  without 
proof  of  waste,  which  is  not  here  even  sug- 
gested, much  less  proved.  The  order  of  tfie 
lower  Court  cannot  t>e  maintained. 

The  appeal  is  decreed  with  costs,  and  the 
order  of  the  lower  Court  reversed  with  costs 
and  the  plaintiff  declared  entitled  to  receive, 
the  money  without  giving  security. 


The  15th  September  1864.. 
Present  : 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover 

Puisne  Judges. 

•  23 
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Rights/of  Occupancy— Transferable  Tenures 
— Neem  Howalas. 

Case  No.  102*2  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  H.  S.  Thompson,  fudge  of  the  .Small 
Cause  Court  0/  Backergunge,  ivith  the 
powers  of  a  Principal  Sudder  Ameen, 
dated  the  10th  February  i8(*4>  reversing  a 
decision  of  the  Sudder  Ameen  >  dated  the 
29th  December  i86j 

Juggut  Chunder  Roy  (Plaintiff J,  Appellant  y 

1 ersus 

Ramnarain  Bhnttacharjee  and  others  (Defend- 
ants), Respondents. 

Baboos  Mohesh  Chunder  Chowdry  and 
Mohinee  Mohun  Roy  for  Appellant. 

Baboos  Hem  Chunder  Baiter jee  and  Kali 
Mohun  Doss  for  Respondents. 

Neem  howalas  (even  though  they  may  not  comprise  the 
right  of  holding  at  a  fixed  rent)  and  all  other  such  rights 
ofoccupSncy  established  by  the  ancient  prescription  and 
custom  of  the  country,  are  transferase  tenures. 

Purchasers  from  neem  howaladais  are  consequently 
entitled  to  rights  of  occupancy. 

^Plaintiff  is  a  howaladar,  or  a  holder  of  an 
intermediate  tenure.  He  sues  defendant 
for  possession  of  certain  land;  defendant 
being  in  possession  as  a  neem  howaladar,  or 
under-holder,  according  to  his  own  allega- 
tion. He  claimed  the  neem  howala  under 
an  amalnamah  of  122 1,  and  also  a  right  to 
hold  at  a  fixed  rate  under  a  subsequent  deed. 
The  Lower  Appellate  Court  finds  that,  "  al- 
though defendant's  amalnamah  and  receipts 
for  rent,  being  of  long  standing,  are  incapable 
of  being  duly  verified,  still,  when  continuous 
possession  has  been  held  under  them  as  neem 
howaladars  since  1221,"  it  goes  on  to  say 
thai,  therefore, plaintiffs  claim  9'iould  be  dis 
missed  on  the  ground  of  limitation,  but 
without  prejudice  to  plaintiff's  right  to  sue  to 
assess  the  rents,  since  the  Court  did  not  con- 
sider defendant's  subsequent  deeds  fixing  the 
r^t  to  have  been  satisfactorily  verified. 

Plaintiff  appeals  specially,  urging  that  limi- 
tation does  not  apply ;  that  defendants,  being 
purchasers  from  the  former  holders  in  1264, 
have  no  twelve*  years'  right'  of  occupancy ; 
and  that  the  lower.  Court  has  not  found  that 
the  tenure  is  transferable. 

It  may  be  most  convenient  to  dispose  of 
the  last  point  first  Although  the  lower 
Court  has  omitted  to  find  the  fact  in  distinct 
terms  that  the  tenure  is  transferable,  we  con- 
sider that,  without  doubt,  occupancy-tenures 
of  the  well-established  and  well-knoun  char- 
•  acter   of'  neem    howalas   (even    though  they 


may  not  comprise  the  right  of  holding  at  a 
fixed  rem),  and  all  other  such  rights  of  occu- 
pancy established  by  the  ancient  prescription 
and  custom  of  the  conntrv.  ate  transferable 
tenures,  and  that  this  tenure,  which  is  held 
to  have  existed  for  fif'y  years  as  a  neem 
hovvala  tenure  (it  was  granted  for  the  culti- 
vation of  jungle  lands),  is  transferable.  We 
have,  therefore,  no  douht,  without  using  the 
term  limitation,  that  dtrfendants*are  entitled 
to  a  right  of  occupancy,  and  that  plaintiff's 
suit  for  possession  must  be  dismissed.  We 
dismiss  the  appeal  with  costs. 

The  15th  September  1864. 

Present  : 

The  Hotrble  G   Campbell  and  F.  A.  Glover, 

Puisne  fudges. 

Limitation— Possessory  Actions  (against  Agents 
or  Deputies  in  charge  of  endowed  Property  as 
Trustees). 

Case  No.  970  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mrulvie  Iirutt  //ossein,  Principal  Sud- 
der Ameen  of  Stir un,  dated  the  1st  March 
1864,  modifying  a  decision  of  Moutvit 
Mahomed  Furreedoodeen,  Sudder  Ameen 
of  that  District,  dated  the  14th  Decem- 
ber 1864. 

Shaw  Gholam  Nujjuff  (Plaintiff),  Appellant, 

versus 

Toossoodduck  Hossein  (Defendant), 
Respondent, 

Mr.  John  Baptist  for  Appellant. 

Mr.  A.  F.  Ling  ham  for  Respondent.- 

A  suit  for  possession  against  an  agent  or  deputy  in 
charge  of  endowed  property  is  not  barred  by  limitation 
according  to, section  2,  A<5t  XIV.  of  1859. 

This  was  a  suit  to  recover  possession  of 
1  beesah  and  14  biswahs  of  land,  together 
with  a  durgah  and  other  tenements,  as  apper- 
taining to  the  endowment  of  the  Tukkea 
shrine  of  Huzrul  Shah  Irzan  Saheb,  and  also 
for  Rs.  603  as  representing  the  me^sne- pro  fits 
accruing  on  account  of  offerings  deposited, 
and  <<f  the  proceeds  of  a  "  fair  "  held  on  the 
land  belonging  to  the  shrine. 

The  Principal  Sudder  Ameen  dismissed 
the  suit  on  the  plea  of  limitation. 

It  is  urged  before  us  in  special  appeal 
that  the  defendant  is  proved  by  the  record 
to  have  been  merely  In  the  position  of  the 
special  appellant's  agent  or  deputy  in 
charge  of  the  durgah  ;  and  that, therefore,  limi- 
tation canrot  be  applied   to  bar  the.  claim. 
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With  regard  to  \\\*  objection,  we  think  that 
limitation  does  not  apply  to  the  present  case. 
The  Principal  Sudder  Ameen  ha«  found  that 
there  is  no  "  proof  in  support  of  the  allegation 
that  the  opposite  party  is  an  aggnt.  " 

This,  we  observe,  is  not  the'case. 

It  appears  from  t^e  record  that  the  endow- 
ment of  the'shrine  consisted  of  500  beegahs  of 
land,  444  of  which  the  head  superintendent 
(special  appellant  before  us)  ktpt  in  his  own 
hands,  the  remaining  56  beegahs  being  appli- 
ed to  the  support  of  the  shrine  and  to  the  keep- 
ing up  of  the  necessary  services.  The  manage- 
ment of  these  56  beegafis  was  in  the  hands  of. 
Aftah  Alii.  On  his  death  the  special  appellant 
made  them  over  in  ticca  to  a  third  party,  when 
the  special  respondent  intervened,  and  sued 
for  recovery,  calling  himself  Aftah  Alli's  suc- 
cessor. This  suit  was  dismissed  on  the  ground 
that  special  respondent  had  no  claim  on  the 
score  of  inheritance,  and  that  he1  had  not  been 
appointed  deputy  by  the  head  superintendent 
of  the  shrine,  the  special  appellant.  Besides 
this,  these  several  ikrars,  one  of  them  signed 
by  Shah  Oulub,  the  special  respondent's  pre- 
decessor (twice  removed)  in  the  charge,  ad. 
mining  that  he  held  his  post  of  deputy  by  ap- 
pointment from  the  head  superintendent  of  the 
endowment. 

This  we  consider  primd  facie  proof  that  the 
special  respondent  was  in  possession  of  thi 
durgah  and  its  accompanying  tenements  as 
deputy  of  the  special  appellant,  and  there 
fore,  under  section  2,  Aft  XIV.  of  1859,  limi- 
tation, as  calculated  by  the  Principal  Sudder 
Ameen,  would  not  apply.  Special  respondent 
being  a  trustee  for  his  immediate  superior  in 
office,  the  former's  possession  could  not  be  ad- 
verse; and  his  having  held  the  land  for  twelve 
years  since  Aftah  Alli's  death  would  give  him 
no  right  to  plead  limitation. 

We  think,  then,  that  there  has  been  in  the 
Principal  Sudder  Ameen's  decision  such  an 
error  and  defect  in  law  (the  documents  above 
recited  biing  good  legal  evidence,  so  far  as 
they  go)  as  to  occasion  error  in  the  investiga- 
tion of  the  case,  and  we  therefore  reverse  his 
decision,  and  remand  the  case  to  him  for  trial 
of  the  point  wheth  r  or  not  the  special  respond 
exit  is.  the  deputy  or  agent  of  the  head  superin 
tendent,  the  special  appellant— the  Principal 
Sudder  Ameen'having  decided  the  case  on  the 
ground  that  there  is  no  such  proof  in  the  re- 
cord—an opinion  which  we  have  already  shown 
has  no  foundation  in  fact.    ' 


The  15th  September  1664. 
Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-tfarr, 

Puis  tie  Judges. 

*  Ratification  of  Mourosee  Leases. 

■ 

Case  No.  817  of  1864. 

Special  Appeal  from  a  decision  passed  by  Pun* 
ditTarakantBiddyasagur^  Principal  Sudder 
Ameen  of  Jessore.  doled  the  t6l/r  January 
1864,  modifying  a  decision  passed  by  Air.  L. 
W.  Hutc/)i7ison,  Sudder  Ameen  of  that  Dis- 
trict, dated  the  iSth  March  /S62. 

Mr.  T.  J.  Kenny  (Defendant), Appellant, 

versus 

Jadub  Chunder  Roy  (Plaintiff),  Respondent. 
•     Mr.  R.  T.  Allan  for  Appellant. 

Baboos  Sreenath  Doss  and  Bhugobutty 
Churn  Ghose  for  Respondent. 

A  more  distinct  ratification  of  a  mourosee  lease  is  ne- 
cessary ihan  a  casual  advert«*nre  to  the  lessee  as  rnou- 
roset  dar  in  a  paper  having  reference  to  a  third  party,  or 
than  receipts  in  which  the  lessee  was  so  styled. 

In  this  case  the  whole  question  turns  on 
whether  a  mourosee  lease  given  by  the  plaint- 
iff's mother  to  Mr.  Kenny,  the  special  appel- 
lant, was  ratified  by  the  plaintiff  himselt  after 
he  had  attained  his  majority.  There  is  no 
question  that  the  lease  was  really  given  dur- 
ing the  plaintiff's  minority,  and  the/e  is  no 
charge  or  suspicion  of  fraud  in  the  dealings. 

Both  the  lower  Courts  have  ruled  that  the 
lease  was  not  ratified  by  the  plaintiff  ^gainst 
this  ruling  the  defendant  appeals,  and  the 
plaintiff  also  takes  a  cross  appeal  against  the 
order  of  the  Principal  Sudder  Ameen,  which, 
while  it  cancels  the  lease,  denies  him  khas 
possession. 

We  have  heard  the  case  very  fully  argued 
on  both  ides.  '1  he  evidence  to  ratification 
consists  in  the  receipts  granted  by  the  plaint- 
iff to  Mr.  Kenny  for  one  year  after  the  attain- 
ment of  majority,  in  which  receipts  Mr.  Kenny 
is  styled  raouroseedar,  and  in  a  lease  which 
the  plaintiff  granted  'of  some  of  his  property 
to  Mr.  Macnair,  in  the  schedule  of  which  the 
same  designation  is  used  with  regard  to  the 
property  in  dispute  as  held  by  Mr.  Kenny. 
He  was  thenceforth—/,  e ,  from  the  close  of ' 
1266 — tb  pay  his  rents  as  mouroseedar  to 
Mr.  Macnair"  plaintiff's  lessee. 

Reference  has  been  made  to  Story,  pages 
200,  212,  2*19,  296,  389,392,  and  407,  and  to 
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the  Decisions  of  the  late  Sudder  Court  for 
1857,  page  173.  The  latter  case  is,  however, 
not  quite  analogous.  On  full  consideration,  we 
are  "of#  op'nion  that  the  decision  of  the  lower 
Courts  is  legally  correct.  Some  more  solemn 
ratification  of  a  mourosee  lease  is  necessary 
than  a  casual  advertence  to  Mr.  Kenny  as 
mouroseedar  in  a  paper  having  reference  to  a 
third  party,  or  than  the  receipts  in  which  this 
gentleman  was  styled  by  the  designation 
which  he  had  hitherto  borne  in  a  leaae  not 
granted  to  him  by  the  plaintiff,  but  of  which 
this  person's  deliberate  and  formal  sanction 
was  necessary.  Thfc  designation  may  have 
been  used  from  inadvertence,  or  out  of  mere 
custom,  but  without  any  intention  of  recogniz- 
ing the  status  claimed  by  the  defendant. 

In  this  view,  we  dismiss  the  appeal  with 
costs,  and  give  the  plaintiff  khas  possession 
as  he  desires. x 


The  16th  September  1864. 

Pi  esent : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Enhancement — Presumption  of  Occupancy  be- 
fore Permanent  Settlement. 

Case  No.  1058  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from    a  decision  passed  by 
the  Judge  of  Dinagepote,  dattd  the  16th 
February    1864.    affirming  a    decision  of 
Mr.  J.   H.  Ravenshaw.   Collector  of  that 
District^  dated  the  roth  June  1858. 

Sregdhessury  Chowdhry  (Defendant), 
Appellant, 

vet  sus 

Muddun  Koowar  J  ha  (Plaintiff),  Respondent, 

Baboos  Raj ch  under  Misser  and  B  hoy  rub 
Chunder  Banerjee  for  Appellant. 

tiaboo  Tarucknalh  Sein  for  Respondent. 

Suit  to  contest  enhancement.  The  plaintiff's  admis- 
sion that  he  held  since  1244  d  prives  him  of  the  benefit 
'  of  the* presumption  of  having  held  at  fixed  rates  from 
the  time  of  the  permanent  settlement.  .  But,  as  the 
liability  of  the  tenure  toenhancemem  was  decided  against 
the  zemindar  in  a  former  suit,  that  finding",^  it  was  held, 
must  be  treated  as  res  ad  judicata. 

Two  objections  to  the  decision  of  the 
•  Lower  Appellate  Court  are  taken  :  /si,  that, 
as  the  plaintiff  admits  that  his  tenure  was 
created  on  20th  Poos  1244,  the  finding,  that 
the  plaintiff  has  held  at  fixed  rates  from  the 
time  of  the  permanent  settlement,  falls  to 
the  ground  as  against  the  defendant,  who  is 


an  auction-purchaser ;  2nd,  that  the  case  pre- 
viously 'decided,  though  between  the  same 
parties,  determined  nothing,  for  the  right  of 
the  zemindar  to  enhance  was  rejected,  because 
he  had  failed, to  serve  notice.       "    • 

We  think  the  first  objection  good.  But  the 
second  is  bad,  for,  on  looking  at  the  de- 
cision of  1862,  we  find  that  the  Court  went 
into  the  merits,  and  heljj,  not  only  that  the 
zemindar  had  failed  to  serve  notice,  but 
(from  the  evidence  adduced  by  the  defend- 
ant) that  the  rent  of  his  tenure  could  not  be 
enhanced.  This  was  a  finding  by  a  com- 
petent Court  of  the  very  question  now  before 
us,  which  must  be  treated  as  res  ad  judicata; 
and,  under -this  view* of  the  case,  we  dismiss 
the  appeal  with  costs. 


* 

The  1 6th  September  1864. 
Present : 

m 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover, 
•  Puisne  Judges. 

Deeds  (Intention  to  execute  in  fraud  of 
Creditors). 

Case  No.  1020  of  1864. 

Special  Appeal  from  a  decision  passed  bf 
Baboo  Gunga  Churn  Shome,  Principal 
Sudder  Ameen  of  Dacca,  dated  the  4th 
February  i86j%  revet  sina  a  decision  of 
Mr.  7.  C.  Pennington,  Sudder  Amecn  of 
that  District,  dated  the  nth  July  i86j. 

Nobokishore  Chowdhry  (Defendant), 
Appellant,  # 

versus 

Mussamut  Munnee  Jaun  (Plaintiff), 
Respondent. 

Baboos  Go  pal  Loll  Milter  and  Chunder 
Mad  hub  Ghose  for  Appellant. 

Baboos  Greesh  Chunder  Ghose  and  Greeja 
Sunker  Mozoomdar  for  Respondent. 

The  admission  by  the  plaintiff  of  an  intention  to 
execute  a  deed  (for  the  purpose, as  it  app<  ars.  of  defraud- 
ing her  creditors)  held  not  to  affect  her  present  suit  for 
the  cancelmtn:  of  a  detd  alleged  to  have  been  executed 
by  her. 

Thj£  facts  of  this  case,  as  appear  from  the 
records,  afre  as  follow :  Special  respondent 
(plaintiff  in  the  Court  below;  being  consider- 
ably involved,  and  fearing  the  result  of  ». 
decree  which  had  been  obtained  against  her 
by  a  third  party,  was  desirous  of  making 
over  some  property  benamee  to  the  special 
appellant,  Nobokishore  Chowdhry,  and  for 
that  purpose  executed  a  mooktearnamak 
in  the  flames  of  one  Chunder  Kishoreand 
Meer  Golam  Ali.    These  parties  are  stated  tt  .] 
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lhave,  under  that  authority,  collusively  exe- 
cuted and  used  a  kobala  to  the  special' ap- 
pellant, by  which  the  property,  which  appears 
jto  have  been  a  decree  passed  in  special  re- 
ispondent's  favour,  was  absolutely  made  over 
-to  him.     This  kobala  special  respondent  tried 
on  two  several  occasions  to  have  cancelled  on 
the  ground  that  she  never  authorized  it.  .  She 
first  presented  a   petition  to  the   Moonsiff, 
J  which  was  rejected  on  the  8th  of  February 
1863.     She'  then  instituted  a  suit  (on  the  2  2nd 
J  of  September  of  the  same  year)  which  was 
dismissed  on  technical  grounds.     The  present 
case  is  for  the  same  object — viz.,  the  cancel- 
ment  of  the  kobala. 

The  special  appellant  pleaded  that  the  suit 
was  barred  by  limitation,  more  than  one 
year  having  expired  since  the  cause  of  action 
I  arose,  and  that  the  kobala  was  a"  good  and 
valid  document,  and  that  he  had  paid  con 
sideration  for  it.  The  lower  Court  found 
for  the  plaintiff  on  both  points.  The  Prin- 
cipal Sudder  Ameen  held  that  the  cause  of 
action  arose  on  the  M  >onsiff's  order  passed 
I  on  the  special  respondent's  petition,  which 
was  dated  the  8ih  of  February  1862,  from 
which  date  to  the  time 'of  instituting  the  pre- 
sent suit,  the  year  had  not  elapsed,  and  that  no 
IkobaU  had  been  .executed. 

The  objections  taken  in  special  appeal  are 
(1)  that  limitation  bars  the  suit,  and  (2)  that 
I  the  execution  of  the  deed  of  sale  on  the  au- 
thority of  the  mooktearnamah  is  not  denied 
by  the  special  respondent,  who  is  therefore 
bound  by  1. 

On  the  first  point  it  is  argued  that  the 
cause 'of  act:on  did  not  arise  on  the  8ih  of 
February  1CS62,  but  on  the  25th  of  Septem- 
ber 1 86 1,  the  date  of  the  special  appellant's 
petition  in  the  execuiion-of  decree  case  to 
be  registered  as  the  special  respondent's 
representative  in  the  decree  said  to  have 
bten  made  over  to  him.  .  We  dissent  from 
this.  The  petition  referred  to  was  not  riled 
by  the  special  respondent,  nor  is  it  shown 
that  she  had  any  knowledge  of  the  transac- 
tion at  the  time  it  took  place ;  and  the  me  e 
recital  of  the  fact  in  a  subsequent  petition  or 
plaint  in  a  suit  brought  by  her  for  the  can- 
cel ment  of  the  kobala  cannot  carry  back  her 
cause  of  action  to  the  former  date.  Her 
'case  began,  we  think,  on  the  date  of  the 
Moonsiff 's  order  of  rejection  passed  on  her 
petition,  viz.,  oii  the  8ih  of  February  1862  ; 
and,  as  this  suit  was  instituted  on  the  2nd 
of  February  1863,  special  respondent  was, 
though  barely,  within  time,  we  think,  allow- 
ing her  the  time  (to  which,  however,  she  is 
clearly*  entitled)  during  which  the  first  suit 


was  pending — viz.,  from  the  22nd  September 
1862  to  the  14th  January  1863. 

Special  a'ppellant  urges  in  support  of  his 
second  objection  t£at,  as  the  special  respond- 
ent admits  her  execution  of  the  mooktear- 
namah with  a  fraudulent  motive,  and  does 
not  deny  that  the  kobala  was  executed  under 
the  authority  of  that  mooktearnamah,  she  is 
liable  for  the  consequences. 

On  this  we  observe  that  the  Principal 
Sudder  Ameen  has  found  as  a  fact  on  the 
evidence  that  the  kobala  in  suit  was  not  exe- 
cuted at  all  by  the  parties  authorized  by  the 
mooktearnamah.  The  document  is  signed 
with  the  name  of  the  special  respondent  *'  ba 
kulum  Meer  Golam  Ali,"  the  meaning  of 
which  is,  that  special  respondent  being  un- 
able herself  to  write,  executed  the  deed  by 
her  mooktear.*  The  Principal  Sudder  Ameen 
has  gone  very  carefully  into  the  evidence, 
and  lias  given  his  reasons  for  distrusting  it 
at  length.  These  reasons  are,  we  think,  suffi- 
cient and  satisfactory ;  but  were  it  otherwise, 
the  point  would  be  one  with  which  we  could 
not  interfere  in  special  appeal. 

There  'being  no  proof,  therefore,  that  the 
kobala  was  ever  executed  at  all,  the  mere 
admission  of  the  special  respondent  that  it 
was  intended  to  be  executed  cannot  affect 
the  present  suit.  That  the  special  respondent 
intended  to  defraud  her  creditors  by  trans- 
ferring her  decree  benamee*  is  doubtless  true  ; 
but  there  is  no  proof  that  she  went  any  fur- 
ther than  the  intention — the  evidence  as  to 
the  execution  of  the  kobala  being  utterly  un- 
trustworthy. 

It  appears  to  us  that  the  special  respond; 
eht  has  only  just  escaped  the  danger  of  a 
criminal  prosecution  for  her  share  in  the 
business.  But,  as  there  is  nothing  to  show 
that  she  ever  went  further  than  intending  to 
defraud,  and  did  not  give  substance  to  her  in- 
tention by  having. the  kobala  executed,  she  is 
entitled  to  a  decree  in  her  favour  in  tbis 
case.  « 

We  dismiss  the  appeal  with  costs. 


The  6th  September  1864. 

Present : 

The  Hon'bte  J.  P.  Norman,  Officiating  Chief 
Justice,  and  C  Steer,  Puisne  Judge. 

Rent  (Forfeiture  of.  Tenure  and  Damages 
for  non-payment  of). 

Case  No.  567  of  1863  undej  Act  X.  of  1859. 
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Regular  Appeal  from  a  decision  passed  by 
Mr.  7-  ^*  Drummond,  Officiating  Collec- 
tor of  Behar,  dated  the  toffi  November 
1662.  * 

Mussamut  Bechun  (Defendant),    Appellant, 

versus 

Mussamut  Eden  (Plaintiff).  Respondent. 

A/essrs.  J.  Cochrane  and  C  Gregory  for 

Appellant. 

Mr,  R.  E.  Twidale  and  Moonshee  Ameer 
Aliior  Respondent. 

A  tenure  is  not  justly  liable  to  forfeiture,  nor  are 
damages  awardable,  for  non-payment  of  rents  arising 
•from  the  existence  of  some  bond-fide  dispute. 

The  plaintiff  sues  for  rent  on  a  farm  for  the 
year  1269  on  a  kubooleut. 

The  defendant  answered  that  no  rent  was 
claimable,  inasmuch  as  the  plaintiff  has  dis- 
possessed the  defendant. 

This  allegation,  in  a  counter-suit  brought 
by  the  defendant,  has  been  proved  to  be 
unfounded.  The  Collector  therefore  decreed 
in  this  suit  the  entire  claim  with  costs,  agents' 
fees,  and  damages ;  and  declared  that,  if  the 
same  was  not  paid  within  fifteen  days,  the 
lease  would  be  cancelled. 

The  pleader  for  the  defendant  has  nothing 
to  urge  against  the  finding  of  the  Court  as 
to  the  defendant's  liability  for  the  rents  of 
1269;  but  he  urges  that  the  kubooleut  upon 
which  the  plaintiff  has  sued  is  not  now  the 
binding  document,  as  •  it  was  subsequently 
superseded  by  a  tummussook,  as  has  been 
found  in  another  case  between  the  same  par- 
ties ^see  Special  Appeal  No.  66 S  of  1864),  and 
that  the  order  of  the  lower  Court  declaring 
the  tenure  liable  to  cancelment  for  non-pay- 
ment of  the  rent  claimed  as  due  under  that 
kubooleut  ought  not  to  be  allowed  to  stand 

From  what  we  are  aware  from  havirig 
tried  another  suit  between  the  same  parties 
for  rent  for  the  years  previous  to  that  for 
which  the  rents  are  now  sued,  we  think  it 
probable  that  the  defendant  hacl  a  good 
answer  to  the  claim  as  regards  a  gr  at  por- 
tion of  it.  The  kubooleut  which  fixed,  the 
rent  at  Rs.  £,500  w^s  afterwards  altered  by 
a  tummussook,  which  stipulated  that  only 
Rs.  676  was  to  be  paid  as  the  rent  yearly,  and 
the  remaining  sum  of  the  Rs.  3.500  was  to  be 
reserved  in  the  hands  of  the  lessee,  and  taken 
over  to  the  credit  of  a  loan  advanced  to  the 
defendant..  This  defence  might  have  been 
set  up,  but  it  was  not ;  and  another  plea  was 
resorted  to,  which,  upon  investigation,  has 
been  shown  to  be  unfounded.  The  defend- 
ant must  stand  by  the  defence  which  he 
relied  on.     Neither  are  we  sure  that,  though 


the'  loan  was  not  paid  oft  in  1268,  ic  may  not 
have  been  paid  off  in  1269,  and  then  the 
whole  rent,  according  to  the  original  kuboo- 
leut, would  undoubtedly  be  demandable. 
This  may  be  the  case,  and  whether  so  or  not,  * 
the  defendant  was  bound  to  plead  the  tum- 
mussook if  he  intended  to  rest  his  defence  on 
it.  Had  he  pleaded  it,  the  plaintiff  might 
have  shown  that  nothing  was  due  under  the 
tummussook ;  but  the  nature  of  the  defence 
made  did  not  require  him  to  prove  this.  We 
must  hold,  therefore,  that  the  defendant  hav* 
ing  failed  to  prove  his  plea  of  dispossession,  ' 
is  liable  in  this  action  for  the  whole  rent  sued 
for — vis,9  Rs.  3,500.  No  injustice  will  even- 
tually be  done  by  this  decision,  because,  until 
the  amount  due  on  the  bond  is  satisfied,  the 
defendant  will  be  entitled  under  ii  to  carry 
the  amounts  to  the  future  rents,  less  Rs,  656,  \ 
,to  the  credit  of  the  debt. 

We  think  it  would  be  impossible  to  allow 
'the  plaintiff  to  treat  the  tenure  as  forfeited  by 
the  non-payment  of  Rs.  3,500,  the  sum 
claimed  as  rent  under  a  kubooleut.  when 
there  exists  another  deed  by  which  the  terms  : 
of  the  kubooleut  were  subsequently  altered. 
We  have  certainly  held  that  the  defendant 
in  this  suit  must  pay  Rs.  3,500,  but  have  held 
her  to  that,  because  she  omitted  to  set  up  the' 
.bond  as  an  answer  in  this  suit;  but  we  cannot 
shut  our  eyes  to  the  fact  that  prob  ibly,  and 
mosr  probably,  Rs.  3,500  is  not  the  sum  which 
trie  defendant  ought  fairly  to  have  been  call- 
ed upon  to  pay.  If  the  loan  contracted  under 
the  tummussook  remained  in  an^part  due  at  * 
the  end  of  1269,  the  rent  demandable  for 
1269  would  not  be  Rs.  3,500..  The  defend* 
ant's  pleader  will  not  venture  to  say  that  the 
loan  under  the  tummussook  was  paid  off  ! 
before  the  expiration  of  1269,  and  having 
given  him  the  option  Qf  having  the  issue 
tried,  on  the  understanding  that  he  will  have 
to  pay  all  the  costs  of  the  remand  in  case  the 
issue  is  decided  against  him,  he  declines  10 
have  a  remand. 

To  hold,  then,  that  the  defendant  has  for* 
feited  her  tenure  by  withholding  payment 
of  rents,  as  to  which,  if  she  had  been  better 
advised,  she  would  have  been  able.  10  plead; 
and  plead  successfully,  that  they  were  not 
legally  demandable,  would  be  unjust. 

Nor,  in  the  like  case,  do  we  think  that* 
damages  can  be  awarded  against  a  defendant 
for  non-payment  of  his  rents  when,  such 
non-payment  arises  from  the  exigence  of, 
some  bond  fide  dispute.  In  this  case  there 
was  such  a  dispute.  The  rents  were  claimed 
under  a  kubooleut  now  not  in  force.^  They 
were  claimed  at  Rs.  3,500,  when  the  probabi- 
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lry  is  that  the  rent  demandable  was  not  moie 
than  a  fifth  part  of  that  sum. 

Remitting  the  damages,  we  uphold  the 
deiree  of  the  Collector  as  10  its  amount ;  and, 
in  modification  of  the  order  of  the  lower 
Court,  we  extend  the  time  for  payment  of  the 
amount  awarded  to  twenty- five  days  from  this 
date,  if  the  amount  has  not  already  been  paid, 
as  we  are  given  to  understand  it  has  been 
Each  party  will  bear  her  own  costs  of  the 
suit. 


t 


I 


.The  1 6th  September  1864. 
Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Jttdg*. 

Evidence — Antiquity  of  Pottah. 

Case  No.  1088  of  1^64. 

Special  Appeal  from%a  decision  passed  by  Mr. 
W.  T.  Tucker,  Judge  of  Backer  gunge. dated 
the  22nd February%i8t>4*  reversing  a  deci- 
sion passed  by  Baboo  Pearee  Mohun  Barter- 
jee.  Principal  Sudder  Ameen  of  that  Dis- 
trict, dated  the  27  th  March  r#62. 

Allucka  and  o'lhers  (Plaintiffs),  Appellants, 

versus  4 

Kasbee  Chunder  Dutt  and  others  (Defend- 
ants), Respondents. 

Baboo  Onoocool  Chunder  Mookerjet  for 

Appellants. 

Baboo  Dwarkanath  Milter  for  Respondents. 

A  pottah  must  not  be  presumed  to  be  genuine  merely 
from  its  ancient  date. 

'  The  Judge's  decision  in  its  present  state  is 
based  on  erroneous  reasons,  and  cannot  stand. 
The  pottah  cannot  be  taken  to  be  genuine 
merely  from  its  ancient  date,  when  there  is 
no  evidence  of  its  early  existence  and  publi- 
city. The  defendant  must  prove  his  title,  as 
he  admits  ihe  plaintiff's  superior  right ;  and 
he  should  be  called  on,  if  he  cannot  produce 
the  third  pottah,  at  least  to  offer  evidence  in 
regard  to  the  two  remaining  deeds.  Such 
documents  in  this  country  cannot  be  pre- 
sumed to  be  genuine,  merely  because  they 
bear  an  old  date  on  them.  * 

The  Judge  should  also  consider,  if  he  finds 
the  deeds  genuine,  whether  the  deed  granted 
by  a  female  was  granted  by  a  person  with 
competent  authority  to  grant  the  same. 

Remand  to  the  Judge  for  a  finding  on  the 
evidence  as  to  defendants1  title.  [ 


•  The  17th  September  1864. 

Present :    • 

The  Hon'ble  G.  Loch  and  W..S.  Seton  Karr, 

Puisne  Judges. 

Limitation^  Section  77.  Act  X.  of  1850— Clause 
&  Section  1,  Act  XIV.  of  1859. 

Case  No#i227  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Ramtaruck  Roy,  Officiating  tPrina- 
pal  Sudder  Ameen  of  Rung  pore,  dated  the 
ijth  tebruafy  i8b^  affirming  a  decision 
passed  by  the  Moonsiff  of  that  District,  dat- 
ed the  joth  July  itibj. 

Nuttoo  Nushyo  (Defendant),  Appellant, 

versus 

Soodh  Bewa  (Plaintiff)   and :  others  (Defend- 
ants), Respondents. 

Baboo  Ishen  Chunder  Chucktrbuity  for      * 

Appellant. 

Mr.  G.  Gregory  for  Respondents. 

Sect:on  77,  Act  X.  <  f  H59,  prescribes  a  limitation  of 
one  year  from  the  date  of  the  Collector's  decision.  That 
being  k),  it  is  not  necessary  to  look  to  any  other  law  of 
limitation.  Besides,  Act  XlV.  of  ix59(clause  5,  section  1 
of  which  was  relied  on  by  the  defendant)  does  not  con- 
template decisions  before  Collectors. 

The  argument  that  limitation  should  have 
applied  in  this  case  is  sound.  The  decision 
given  by  the  Deputy  Collector  in  the  rent- 
case  is  dated  the  27th  of  February  1862. 
The  present  suTt  was  not  instituted  until  the 
25th  of  .April  1863.  Respondent  argues  that 
he  was  in  time, -looking  to  the  final  decision 
on  appeal  in  the  rent-case,  dated  the  28th  6t 
April  1863,  and  to  the  words  of  clause  5, 
section  1  of  Act  XIV.  of  1859,  which  savs 
within  one  year  after  the  final  decision.  But 
we  hold  that  this  law  does  not  apply.  The 
law  to  be  looked  to  is  Act  X.  of  1859,  section 
77,  which  prescribes  that  the  suit* shall  be 
brought  Within  one  year  of  the  Collector's 
decision.  Act  X.  it  has  been  ruled,  was  in- 
tended  to  be  complete  in  itself  as  a  code;  and 
where  it  prescribes  a  certain -limitation,  it  is 
unnecessary  to  look  to  any  other  law.  More- 
over, the  law  quoted— Act   XIV.  of   1859 

does  not   contemplate"  decisions   before  the 
Collector  at  all. 

Holding,'; therefore,  after  hearing  both  par- 
ties, that  the  decisions  £>i  the  lower  Courts  are 
erroneous,  we  reverse  them,,  and  decree  this 
appeat  with  costs. 


J32 


Civil 


TH£   WEEKLY    REPORT KR. 


Rulings, 


[VoLL 


The  17th  September  1864.  • 

.  Present: 

The  Hon'ble  G.  Loch  and  W.  S.  Seton  Karr, 

Puisne  Judges. 

Verification  of  Written  Statements  (under  Act  X' 
of  1859)— Appeal  (Dismissal  of). 

Case  No.  1090  of  1864  under  Act  X.  of  1859: 

Special  Appeal  from  a  dttision  passed  by  Mr, 

T.    Sandys,  Judge  of  Dinagepore,.  dated 

the  ijth  February  1864,  affirming  a  decision 

.  of  Mr,  J.  H.  Ravens  haw,  Deputy  (  ol  lector 

of  that  District,  dated  the  3rd  July  1864. 

Mr.  G.  Clarke  (Defendant),  Appellant, 

versus 
Sreenauth  Singh  (Plaintiff),  Respondent. 

Mr.  R.  2\  Allan  for  Appellant. 
Baboo  Sreenath  Doss  for  Respondent. 

Act  X.  of  1839  does  not  provide  for  the  verification 
of  written  statements.  When  the  first  Court  poes  inte 
the  merits  of  a  case  irrespective  of  the  omission  to 
verify  the  written  statement,  it  is  not  competent  to  the 
Judge* on  appeal  to  make  such  an  omission  a  ground 
for  throwing  out  the  appeal. 

We  remand  this  case  for  re- trial  for  the 
Judge  has  refused  to  hear  it  on  veiy  insuffi- 
cient grounds.  Even  if  the  written  statement 
in  which  the  objections-  were  raised  was  not 
verified,  the  first  Court  had,  irrespective  of 
this  omission,  gone  into  the  merits  of  the 
case;  and  at  so  late  a  stage  of  the  proceed- 
ings the  Judge  sitting  on  appeal  should  not 
have  made  such  an  omission  a  ground  for 
throwing  out  the  appeal,  but  should,  if  he 
thought  it  necessary,  have  required  the  ap- 
pellant to  verify  the  statement.  The  law 
(section  59  of  Act  X.  of  ic-59)  is- moreover, 
silent  on  the  subject  of  verification.  A  plaint- 
iff is  required  to  verify  his  plaint,  and  the 
parties  are  to  be  examined  on  oath,  and  at 
the  time  of  his  examination  the  defendant  is 
permitted  to  file  a  written  statement,  but  the 
l^w  does  not  require  it  to  be  verified.  The 
Judge  will  go  into  the  merits,  and  dispose  of 
the  appeal  in  the  usual  way. 


The  17th  September  1864. 

Present: 

The  Hon'ble  G.  Loch  and  «H.  V.  Bayley, 

'Puisne  Judges. 

Limitation— Suits  by  Guardians  of  Minors.  •" 

Case  No.  KJ40  of  1864. 

Special  Appeal  'from   a   decision   passed  by 
Mr.    W.    T.    Tucker,   Judge  of  Backer- 


gunge,  dated  the  gth  February  1664, 
affirming  a  decision  passed  by  Baboo 
Pearee  Mohun  Banerjee,  Principal  Sud~ 
der  Ameen  of  that  District,  dated  tht 
1 2th  February  1862. . 

Rusho  Monee  (Plaintiff),  Appellant, 

versus 

Indro  Monee  Chowdhrain  and  others 
(Defendants),  Respondents. 

Baboos   Kally  Mohun    Doss    and-  Ch under 
Madhub  Ghose  for  Appellant. 

Baboo  Hem  Ch  under  Banerjee  for 
Respondents. 

Limitation  cannot  be  pleaded  in  a  suit  brought  by  a   1 
guardian  at  any  time  during  the  minority  of  his  wari      , 

The  Judge  hts  passed  a  wrong  order  in  i 
dismissing  this  case,  which  has  been  brought 
by  plaintiff,  as  guardian  of  her  minor  son,  to 
set  aside  a  miscellaneous  order  of  the  late 
Sudder  Court  in  respect  to  certain  rights 
belonging  to  her  son  m  a  certain  decree 
obtained  by  one  Berahimooddeen  Cazy,  and 
transferred  by  him  to  Bhyrub  Ch  under,  father 
of  the  minor. 

Bhyrub  Chunder  purchased  a  share  in  the 
decree  in  1838,  and  applied  to  have  his  name 
recorded  as  decree-holder.  For  some  reason, 
the  Court  executing  the  decree  refused  his 
^application.  The  decree-case  remained  on 
the  file  till  1843,  when  it  was  struck  off. 
Bhyrub  Chunder  died  five  years  after  in', 
1848,  leaving  his  widow  and  her  minor  son.  , 
In  1858,  the  widow  sought  to.  revive  the 
decree,  and  her  right  to  do  so  was  admitted 
by  the  Court  executing  the  decree ;  but  in 
appeal,  the  Sudder  Court  held  that  the  ap- 
pellant's claim  was  barred,  inasmuch  as  the 
original  decree-holder  was  barred  by.  limita- 
tion. In  1861,  plaintiff  sued  to  set  aside' 
this  nViscellaneous  order,  and  to  recover  the 
amount  of  her  decree,  but  the  lower  Courts 
have  held  that  the  suit  is  barred  by  limitation,, 
because  "from  the  30th  May  1863,  when* 
"the  case  was  struck  off  the  file,  till  exe- 
"  cution  was  taken,  which  was  not  done  for  i 
"  fourteen  years,  by  which  time  the  minor's 
"  father  had  lost  all  right.  And  in  the 
"  order  of  the  Sudder  Dewanny  Adawlut 
""it  is  mentioned  that,  as  the  father  had  lost 
"all  right,  jjiere  could  remain  no  right  tor  the 
"  son,  though  a  minor."  • 

Now,  it  was  to  try  the>  propriety  of  this 
finding  of  the  Sudder  Court  that  the  present 
suit  was  instituted,  and  therefore,  in  detetv 
mining  whether  the  present  suit  is  brought' 
within  time,  nothing  that  is  said  in  the 
proceeding  of  the  Sudder  Court  which  the 
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present  suit  .seeks  to  set  asil\  shjuld  be 
imported..  The  question  is  simply  whether 
the  plaintiff,  a  mimr,  is  in  time  from  the 
period  of  his  father's  death,  or  from  the  date 
of  the  orJer  adverse  to  him.  Starting  from 
either  point,  we  find  that  he  is  in  time. 
Bhyrub  Chunler  died  in  184S,  five  years 
and  some  months  after  the  execution  case 
was  struck  off,  an  i  plaintiff,  under  the  old 
laws,  would  have  been  entitled  to  the  benefit 
of  the  difference  of  twelve  years  after  having 
attained  majority.  He  was  a  minor  when 
this  suit  was  brought,  and  is,  we  are  given 
to  unde "Stand,  still  a  minor.  Tnerefore  the 
'sail  brought  by  his  guardian  any  time  within 
the  period  of  minority  is  within  time.  We 
therefore  reverse  the  order  of  the  Lower 
Courts,  and  remand  the  case  to  be  tried  on 
its  merits. 


~  «•- 


The  19th  September  1864. 

Present  r 

Tne  HoVble  C.  Steer  and  E.  Jickson, 
Puisne  Judges: 

Mortgage  (Rate  of  Surinjaaus) — Evidence 
(of  benamee  holding)— Interest  (on  balance 
of  Putnee  Rents  paid  by  Mortgagee) — Sale 
of  Putnee — Abatement  of  Rent. 

Cases  Nos.  153  to  155  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
Moulvie  Nazimooddeen    Afahomed,  Prin- 
m  cipal   Sudder  Ameen   of  Hooghly,   dated 
the  1 6th  February  1864. 

Brojonath  Singh  Roy  and   others  (Defend- 
ants), Appellants^ 

versus 

Sreemutty  Bhugobutty  Dissee  (Plaintiff), 

Respondent. 

Bdboos  Dwarkanath  Miller  and  Mohendro* 
nath  Seal  for  Appellants. 

Baboo s   Onoocool   Ch under    Mookerjee,    Go- 
bind    Ch  under     Mookerjee,     and     Ob  hoy 
Churn  Bose  for  Respondent. 

The  proper  sum  to  be  allowed  a  mortgagee  for  surin- 
]ai  ee  is  what  he  has  actually  spent  as  expenses  oi  his 
tna  »agement. 

1  to  decree  to  be  given  against  a  person  as  being  the 
tes  I  mortgagee,  without  evidence  of  the  benamee 
bo)  ling,  < 

1  mortgagee  is  entitled  to  interest  on  account  of  the 
b*l  nice  of  putnee  rents  paid  by  him. 

1  imediately  on  the  sale  of  a  putnee,  the  relationship 
of  1  odlord  and  tenant  ceases  between  the  zemindar  and 
'  the  putneedar.  Where  no  rent  is  receivable,  there  can 
be  io  abatement. 

wa    cross-suits    were    instituted   in   the 
Cc  'U  below,    Bhugobutty  Dassee  sued  Bro- 

VoLI. 


pnaih  and  others  for  an  account  and  for  a* 
remission  of  rent,  and  Brojonath  and  others* 
sued  B.iugobutty  10  recover  from  her  moneys 
on   account  of   rent   which   they    were    not 
able  to  realize.  '  » 

The  suit  of  Bhugobutty  Dassee  was  partly* 
decreed,  and  two  appeals  arise  out  of  this 
judgment — Nos.  153  and  154.  The  suit  of 
Brojonath  was  dismissed,  and  the  appeal 
from  the  judgment  in  that  case  is  No.  155.  . 

Tne  case  of  Bhugobutty  Dassee  against 
Brojonath  and  others  was  on  the  following 
ground :—  ;.^,..    .     , 

She  and  Hureedyal,  one  of  the  defendants, 
held  a  putnee  of  seven  villages,  from  the;,  ze- 
mindar defendants,  Gunga  Pershad  Gossain? 
and  Gopee  Kishen  Gossain.  They  defaulted 
to  pay.  their  putnee  rents,  and  Brojonath  Singh 
and.  Mohesh  Chunder  Singh,  who  held  an; 
interest  in  the  putnee  property,  paid  up  the 
balance,  and  were  put  into  possession  of 
the  putnee.  They  remained  so.  tilj.  19th 
Assar  1269,  when  the  plaintiff  paid  into  the 
Collectorate  her  share  of  the  arrears  dis- 
charged by  Brojonath  and  Mohesh  Chunder* 
and  recovered  from  them  the  possession  of 
her  half  share  of  the  putnee  estate.-  The 
suit  against  Brojonath  and  Mohesh  is  for 
an  account  from  them  during  the  years  they 
were  in  possession  of  the  putnee  in  the 
light  of  mortgagees,  and  Hureedyal  is  also 
brought  into  this  suit,  as  the  plaintiff  alleges 
he  was  the  party  who  really  paid  up  the 
balance  of  the  putnee  rents,  and  that  he 
was  really  in  possession  in  the  benamee 
names  of  Brojonath  and  Mohesh..  This  is 
the  case,  then,  against  this  set  of  defendants* 

But,  before  all  this,  the  zemindars  Gunga 
Pershad  and  Gopee  Kishen  failed  to  pay 
their  revenue  due  to  Government,  and  Mah- 
mudpore,  one  of  the  putnee  villages,,  was 
sold.  The  plaintiff,  therefore,  in  the  sama 
suit  in  which  she  sues  Brojonath  and  Mohesh 
for  an  account,  sues  the  zemindars  to  recovet 
from  them  a  refund  of  rents  taken-  by  the** 
on  account  of  the  village  of  Mahmudpore 
which  has  been  lost  to  the  putnee.  » 

The  zemindars  plead  that  they  gave  the  re- 
mission  to  the  mortgagees,  and  are  not  liable. 

The  Principal  Sudder  Ameen,  /taking 
Rs.  42,236-3-10  as  the  gross  sum^collected 
by  the  mortgagees,  draws:  up  on  that,  basis 
an  account,  the  result  of  which  is  that 
Rs.  1,907-4-1  is  due  to  the  plaintiff  from/the 
mortgagees.  He  also  finds  that  a  remission  was 
allowed  to  the  mortgagees  by  the  Zemindar 
defendants  for  the  rents  of  Mahmudpore  up 
to  the  end  of  126$,  but  that  no  remission,  has 
been  allowed  for  six  months  of  1269,  ami 
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awards  the  plaintiff  a  decree  for  her  share 
of  the  remission  calculated  at  the  jumma  of 
the  village. 

In  respect  to  the  case  of  the  mortgagees, 
Brojonath  and  others,  in  which  appeal  the 
plaintiff  asserted  his  right  under  section  348, 
Ad  VIII.  of  1859,  to  be  heard  in  dissatisfac- 
tion, the  first  point  we  have  to  consider  is 
whether  the  Principal  Sudder  Ameen  is  right 
in  considering  that  Rs.  42,236  3  10  was 
Ihe  gross  sum  collected  by  the  mortgagees 
during  the  period  of  their  possession.  The 
mortgagees,  as  in  law  bound,  filed  their 
own  accounts.  These  accounts  were  tested  by 
an  Ameen  appointed  by  the  Court  to  ascer- 
tain by  a  local  investigation  what  had  actu- 
ally been  collected.  This  account  of  the 
Ameen  tallied  very  nearly  u  ith  the  accounts 
put  in  by  the  defendants,  and  considering 
that  Rs.  43,236  3  10  is  the  very  utmost 
which  the  estate  is  considered  capable  of 
yielding,  and  that  it  is  very  seldom  that  the 
amount  of  thi  rent  of  an  estate  is  fullv 
realized,  we  think  that  the  sum  of  the  differ- 
ence between  the  full  assumed  assets  and 
the  actual  collections  is  by  no  means  a  large 
sum  to  allow  in  favour  of  the  mortgagees 
under  the  circumstances. 

The  next  point  argued  was  the  rate  of 
the  surinjamee,  which  the  Principal '  Sudder 
Ameen  ought  to  have  allowed.  He  has 
allowed  five  per  cent.,  and  the  mortgagees 
contend  that  it  ought  to  have  been  ten  per 
cent.  Neither  hvQ  per  cent,  nor  ten  per  cent. 
is  the  proper  sum.  The  proper  sum  to  be 
allowed  is  what  the  mortgagees  have  actually 
spent  as  expenses  of  their  management,  and 
this  being  shown  in  their  own  accounts,  that  is 
the  proper  sum  to  allow  them. 

The  third  point  argued  is  that  no  decree 
ought  to  have  been  given  against  Hureedyal, 
as  the  plaintiff  gave  no  evidence  that  he  was 
the  real  mortgagee,  and  not  Brojonath  and 
Mbhesh.  This  objection,  we  think,  is  sound. 
Ifci  evidence  of  the  benamee  holding  was  given 
by  the  plaintiff.  Hureedyal  disavowed  the 
imputation,  and  Brojonath  and  Mohesh  took 
upon  themselves  the  entire  responsibility  of 
answering  the  plaintiff's  claim.  The  judg- 
ment of  the  Principal  Sudder  Ameen,  there- 
fore, in  holding  Hureedyal  liable  jointly  with 
Brojonath  and  Mohesh  for  the  collections, 
is  incorrect. 

We  think  nevertheless  that,  assuming  the 
absence  of  any  connection  between  Huree- 
dyal and  the  mortgagees,  his  answer,  instead 
of  simply  denying  the  benamee  relation- 
ship, was  quite  unnecessarily  hostile,  and 
attacked  the  plaintiff's  claim  on  its  merits 


generally.  We  theiefore  refuse  to  give 
him  his  costs,  and  they  will  be  charged  to 
himself. 

Another  point  argued  with  success  is  that 
interest  ought  to  be  allowed  to  the  mort- 
gagees on  account  of  the  ?um  of.  the  putnee 
balance  which  was  paid  up  by  them,  but 
no  interest  was  allowed  by  the  Principal 
Sudder  Ameen. 

An  argument  was  raised  that  -the  plaintiff 
was  entitled  to  receive  from  Brojonath  and 
Mohesh  whatever  they  received  from  the 
zemindar  on  accouut  of  the  remission  of  the 
rent  of  Mahmudpore.  But  this  fart  of  the 
claim  is  against  the  zemindar,  and  as  agaimt 
him  the  plaintiff  can  claim  a  remission  only 
to  the  ex'ent  of  the  actual  rent  of  the  village 
lost  to  their  putnee.  That  remission,  the 
zemindar  shows,  he  has  allowed  to  the  mort- 
gagees, and  the  plaintiff  has  been  allowed  a 
credit  to  the  same  extent.  It  seems  to  as, 
therefore,  that  the  plaintiff,  who  claims  the 
remission  from  the  zemindar,  and  who  has 
recovered  all  she  could  legally  claim  from 
him,  cannot  shift  her  claim  to  the  mortgagees 
and  enhance  it  upon  them. 

The  alterations  which  by  the  above  find- 
ings, it  will  be  necessary  to  make  in  the 
decree  of  the  Lower  Court,  leave  the  plaint- 
iff and  the  mortgagees  so  nearly  square,  and 
thereby  show,  what  little  cause  of  action 
they  each  had  for  the  institution  of  their 
respective  suits,  that  we  may  with  propriety 
dismiss  both  the  suits.  We  accordingly  de- 
clare both  the  suits  dismissed ,  and  each  party 
will  bear  his  own  costs  of  suit  from  first  to  last. 

In  respect  to  the  separate  appeal  of  the 
zemindar  defendant,  No.  154  of  1864,  against 
that  part  of  the  order  of  the  Lower  Court 
which  hoKls  him  liable  to  refund  the  jumma 
of  the  village  of  Mahmudpore  for  the  six 
months  of  1269,  we  would  observe  that 
directly  the  sale  of  this  property  took  place* 
the  relationship  of  landlord  and  tenant  ceased 
to  exist  between  the  plaintiff,  the  late  put- 
need  a  r,  and  the  defendant,  the  late  zemindar. 
The  claim  of  the  plaintiff  to  recover  this 
money  is  not  on  the  grour.d  of  abatement,  or 
where  no  rent  is  receivable  there  is  no  1  tot 
to  abate.  Whatever,  therefore,  has  b  ea 
taken  or  exacted  on  account  of  this  villi  go 
after  the  termination  of  the  tenancy  *  as 
not  in  payment  of  rent,  to  which  the  te- 
fendant  could  have  no  pretence  of  a  cla  m, 
but  a  payment  in  satisfaction  of  an  unj  1st 
demand,  for  which  an  ordinary  action  in  be 
Civil  Court  will  lie.    In  this  view,  we  h  Ad 

that  the  suit  was  rightly  entertained  in   he 
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Civil  Court,  and  we  dismiss  the  appeal  of  the 
znxtindar  with  costs. 


The  19th  September  1864. 
Present : 

The  Hon'ble  H.  V.  Bx)  ley  and  E.  Jackson 

Puisne  Judges. 

Jurisdiction  (of  Collector:— Allegation  of  rent* 

freeltitle. 

Case  No.  558  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Air.  E.  S.  Pearson,  Judge  of  Tirhool, 
dated  the  ijth  December  /86j,  affirming 
a  decree  of  the  Deputy  Collector  of  that 
District,  dated  the  7th  July  r#6j. 

Baboo  Kallee  Singh  and  others  (Plaintiffs), 

Appellants, 

versus 

Moorlee  Ram  and  others  (Defendants), 

Respondents, 

Baboos  Debendro  Narain  Dose  anl  Kalee 
Mohun  Doss  for  Appellants. 

Mr.  R.  T.  A 1 1  an,  Baboo  Raj  en  ler  Missert 
and  Aloonshee  Ameer  Ali  for  Respondents. 

Mere  allegation  of  a  rent-free  title  is  not  sufficient  to 
bar  the  jurisdiction  of  a  Collector. 

The  real  contention  in  this  special  appeal 
is  whether  the  Collector  had  jurisdiction  to 
try  the  case,  because  defendant  alleged  a 
rent-free  tiile. 

We  fully  concur  in  the  principle  laid  down 
in  the  decision,  page  ioi  cf  Marshall's  High 
Court  Reports,  Vol.  1.,  to  the  effect  that  a  Re- 
venue Court  is  not  to  oust  itself  of  its  juris- 
diction, until  it  shall  have  satisfied  itself  by 
investigation  that  there  is  ground  for  sup- 
posing the  allegation  which  bars  the  juris- 
diction of  the  Revenue  Courts  to  have  soma 
foundation  in  fact. 

This  principle  has  not  been  followed  by 
the  Judge  in  this  case.  He  ha3  ou  ted  him- 
self of  what  may  prove  to  be  his  proper  ju- 
risdiction on  the  mere  allegation  of  the  defend- 
ant. The  Judge's  words  are  :  "  But  as  de- 
fendant clams  to  hold  them  lakhiraj,  but  not 
under  any  grant,  the  suit  is  not  cogrrzible 
ttnder  this  or  any  other  section  of  Act  X." 

The  case  is  remanded  to  the  Judge  that  he 
irill  proceed  to  investigate  whether  the  alle- 
gation of  Ukhiraj  is  sufficiently  founded  on 
fact  to  bar  jurisdiction,  applying  the  princi- 
ple before  cited  from  page  .01  of  Mir*luli's 
Reports,  and  recording  a  fresh  judgment 
tccotdinfrly. 


Trie  1 9th  September  1 864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-KaT, 

Puisne  Judges. 

Dismissal  of  Suit—  Under-valuation. 

Case  No.  1234  of  1864* 

Special  Appeal  from  a  decision  passed  By  Mr. 
F.  B.  Simson,  Officiating  Judge  of  J  essore, 
dated  the  23th  February  1S64,  reversing  a 
decision  passed  by  Baboo  Ob  hoy  coo  mar  Dutt, 
Principal  Judder  Ameen  of  that  District, 
dated  the  lglk  March  1862. 

G^oroodass  Roy  (Plaintiff),  AppiVant, 

versus 

Cnunder  C  jomar  Roy  and  others  (Defend*    • 
ants),  Respondents. 

Baboo  Hem  Chunder  Banerjee  for  Appellant 

Baboos  Sreenalh  Doss  and  Banee  Madhub 
Banerjee  for  Respondents. 

Instead  of  dismissing-  a  case  on  account  of  under* 
valuation,  the  Judge  should  try  it  on  the  merits,  on  thq 
pUintiff  putting  in  a  sufficient  stamp  to  make  up  the, 
proper  valuat'on. 

Tins  case  has  been  non-suited  by  the  Judge* 
on  account  of  under-valuation  admitted  \>f 
the  plaintiff's  vakeel.  No  objection  on  this 
score  was  taken  in  the  first  Court,  nor  in  the 
petition  of  appeal,  and  we  think  the  Judge, 
instead  of  non-suiting  the  case,  might  have 
allowed  it  to  go  to  trial  on  its  merits,  on  the 
plaintiff's  putting  in  a  sufficient  stamp  to 
m  ike  up  the  proper  valuation.  Cases  are  not 
to  be  disposed  of  now-a-days  on  mere  tech- 
nicalities, but  on  their  merits,  and  we  think 
that  this  case  should  go  back  for  a  decision 
on  the  merits.  We,  therefore,  reverse  the 
order  of  non-suit,  and  direct  the  Judge  to 
ascertain,  first,  how  much  the  suit  has  been 
undervalued,  and  then  to  require  the  plaintiff 
to  make  up  the  difference,  and,  on  his  doing 
so,  the  Judge  will  dispose  of  the  appeal  be- 
fore him  on  the  merits. 


The  19th  September  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Mortgage— Interest 
Case  No.  1130  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Eradut  Ali  Khan,  Principal 
Sadder  Ameen   of  Shajtabad,   dated  the 
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26  th  February  1864,   affirming   a  decision 
passed     by    M  outvie     Gholam     Jeelanee^ 

,r  l&QQf&'Jl  ?/  &uxar*  dai€li   ine   '9in  Sep- 
tember 1 86 jf 

&W& -Ebul  °Jha  (Plaintiff),  Appellant 
. ;.    v  versus 

/-Gopal'iOopadhya  and  others  (Defendants), 

,«..  ..•,.•"•"  Respondents, 

:i  *Baboos  Shelter  Nalh  Bose  and  Mohcsh 
Chunder  Chowdhry  for  Appellant. 

**"  "A/ir.  #.  T.  ^4//<z/z  for  Respondents. 

A  transact  lop  having  all  along  been  treated  by  both 
parties  and  by.  the  Courts  hitherto  as  a  morteajje  for  a 
loan  on  which  interest  was  not  only  due,  but  had  in  part 
been  paid,  it  is  not  corrrpetrnt  to  one  of  the  parties  or 
t*^LfetJl^9n  £filnand  to  raise  the  question  that  by  the 
terms  01  the7  ikrarnamah  no  interest  was  due. 

» .This  is,  a  remanded  case,  and  it  is  clear 
ttfiiif"  tlwfr  ffiere  has  been  some  misconcep- 
lioa;Vaa. to > the  actual  position  of  the  patties 
towards  each  other  in  the  order  of  remand, 
as;.weH.  as.,that  the  Lower  Court  has  gone 
father-beyond  the  purport  of  that  order  in 
iStsMig'  a  V6int  on  the  original  ikrarnamah, 
the,  consideration  of  which  was  not  referred 

tout.    •  .    .- 

vo  1.-.--::it"jZ  HO:  -. j. ■://-;•» j.. 

aisWbf^apJfc.;-0?  the  pase  jare-  these.  Plaintiff, 
%WJWHJ£geSi;?n?s  1Q  foreclose  the  equity  of 
WjfMflP^POiSijhis  mortgagor,  and  to  obtain 
PQises^^of  fu;:certain  property  pledged  to 
^m,iort^-.iQan;.  of  Rs.  i,3or.  Interest  on 
UMsqajn^n£~gws.  paid  to  him  by  the  mort- 
gagojU^zBiQans  °*  assignments  of  certain 
wnj£j  payable  by  a  leaseholder  under  the 
-JWft&agor;    The  -l&ase    terminated    on    the 

%ftli?g£3i*PC **5<h  and»  w»lh  »r»  the  interest. 
aVihp  ^mortgagor  then  filed  an  account, 
^&Nying  that  he  had  paid  into  Court  on  three 
different  dates,  qr:jbetween  the  14th  of  July 
^;5y>.  andtr^jjSth  of  July  i8(>o,  the  sum 
of-Rfc.,  1,444,;  and^  he  claimed  further  to 
b^jaiiQwed  credit  for  the  further  sum  of 
Rs.  103"  as  interest  en  the  abpve  payments. 
*rtiis  credit  was  refused  him  by  the  High 
Court  ih  its  order  oi  remand,  and  the 
plaintiff,  special  appellant,  now  contends  that 
on  his  own  showing  the  defendant  must 
lose  his  case,  because  his  disallowed  claim 
for  interest  shows  that  he  considers  some 
interest  to  be  still  due  to  the  plaintiff  on 
account  of  the  original  loan,  and  af:er  the  as- 
signments of -the  lease  had  terminated. 

The  defendant  replies  that  the  Lower 
Court  has  rtowtound  as  a  fact  that  no  inter- 
$il  Ui  all.  was  ever  due  on  the  original  loan 
\>y .the-  terms  of  the  ikrarnamah.  But  we 
tealdY-thAt,  "neither,  by  the  position  of  the 


parties,  nor  by  the  pleadings  or  issues,  nor  by 
the  order  of  remand,  was  the  Lower  Court  com* 
petent  to  raise  such  a  question.  The  transac- 
tion has  all  along  been  treated  by  both  parties 
and  by  the  Courts  hitherto  as  a  mortgage  for 
a  loan  on  which  interest  was  not  only  due,  but 
had  in  pait  been  paid.  The  assignments  of 
the  rents,  and  the  claim  for  interest  on  sums 
deposited  in  Court,  as  if  they  had  been  sums 
lying  at  bank  or  mercantile  house,  show  that 
the  defendant  himself  acknowledged  his  liabi- 
lity for  interest.  He  cannot  now  be  permitted 
to  plead  that  such  payments  were  mere  super* 
fluous  acts  on  his  part. 

In  this  view  of  the  case,  the  argument  for 
the  plaintiff  is  sound.  The  defendant,  on  his 
own  showing  and  by  his  own  acts,  admissions, 
and  pleas,  is  proved  not  to  have  paid  up  the 
total  demandabie  from  him  as  interest  and  prun 
cipal,  and  the  requirements  of  the  law  being 
strict,  and  not  having  been  discharged,  the 
plaintiff,  special  appellant,  is  entitled  to  a 
decree. 

We  give  him  a  decree  for  possession  by  fore* 
closure  of  the  mortgaged  property,  and  reverse 
the  decisions  of  the  Lower  Courts.  Costs  to, 
the  appellants. 


The  19th  September  1864. 

Present  : 

The  Honble  II.  V.  Bayley  and  J).  Jackson 

Puisne  Judges*    ..  : 

Onus  proband i  (Majority  of  PlaintiffV-Hindoo' 
Law  —  Adoption  of  Eldest  Son  of  Natural 
Father— Special  Appeal. 

Case  No.  573  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
AL  A,  (J.  Shawe,  fudge  of  Sythet,  dated 
the  23rd  December  /86jt  reversing  a  decision 
of  Al outvie  Syed  Ahmed  Duksh  Khan, 
Principal  Sadder  A/ueen  of  thai  District, 
da'ed  the  2yth  August  1863. 

Joy  Tara  Dossee  Chowdhrain  and  others 
(DifendintsJ,  Appellants, 

versus 

Roy  Chunder  Ghose  (Plaintiff), 
Respondent. 

Baboos  Romanath  Bose,  Baneenath  Bose    ad 
Grish  Chunder  (Jhose  for  Appellants 

Baboo  Mohinee  Mohun  Koy  for  R-ssponc   nt 

A  plain  lift  is  bjund  t  j  prove  that  he  attiined  hL  aa- 
joriiy  on  the  date  alleged  by  him  in  his  plaint. 

An   objection  (that  an  adaption  was  invalid  bee  1* 

the  party  adopted  was  the  eldest  sm  of  his  natural  fa  er| 

rejected  in  special  appeal  because  not  urged  if  the 
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Uwwr  Courts  at  any  stage  of  the  trial,  and  nut  S|.eciri- 
ally  Uicea  in  the  petition  of  special  appeal. 

-  Thk  plaintiff,  asserting  that  he  is  the  adopt- 
ed ton  of  the  late  Ramsoonder  Chowdhree, 
brought  this  suit  to  recover  possession  of  his 
father's  estate  from  the  defendant  Joy  Tara 
who-had,  as  his  mother,  held  possession  of  it 
during  fcis"  minority. 

.J0fT*n  plea  led  limitation,  that  the  plaint- 
iff  had  incorrectly  stated  the  date  on  which  he 
attained  majority,  and  the  plainiiff  was  not  the 
legally  adopted  son  of  her  late  husband. 

The  first  Court  dismissed  the  plaintiffs  suit, 
bat  on  appeal  the  Judge  has  decreed  it. 

On  special  appeal  it  is  said  thit  the  Judge 
•  has  erroneously  required  the  defendant  to  prove 
that  limitation  barred  the  suit,  whereas  the  onus 
of  proof,  that  plaintiff  was  within  time,  was  on 
the  plaintiff.  Tnis  objection  is  valid  The 
Judge  says:  "Th;  issue  in  bar,"  alluding  to 
hmtution  "has  been  properly  rejected  by  the 
"  Principal i Sudder  Ameei,  as  no  proofs  in 

support  thereof  were  adduced."  It  was  not 
tor  defendant  to  prove  this  point.  The  plaintiff 
was  bound  to  prove  that  he  attained  his  maio- 
ruyoq  the  date  alleged  by  him  in  the  plaint. 
The  case  mast  be  remanded  to  the  Judge  to 
reconsider  this  question,  placing  the  onus  of 
proof  on  the  right  party,  thi  plaintiff. 

On  the  merits  it  is  contended  that  the  Ju  Jjre 
Jus  overlooked  a  material  question  regarding 
the >  vahdity  of  the  adoption.     Tne  defendant 

Zl?J?*£that "  "V  invalid>  because  P'aimiff 
was  the  eldest  son  of  his  natural  father;  but  no 

decision  was  passed  upon  this  point.  The  case 

•pon  the  merit*  has  been  very  carefully  gone 

Juo  by  both  Courts     No  allusion,  however,  is 

to  be  found  to  this  special  point  in  the  iudg- 

junt  of  either  Court;  no  direct  issue  appears 

to  have  been  raised  upon  it ;  no  evidence  can 

be shown  to  us  in  support.    We  infer  from  this, 

that  though  the  point  was  taken  in  the  original 

pleading*  it  was  not  pressed  upon  the  Courts 

at  any  stage  of  the  trial,  and  indeed  it  is 

not  even  specifically  taken   in   the   special 

'  jecfi  Pet'UOn'     WC  therCf0re  rejeCt  th's  ob- 

h  is  also  said  that  the  Court  did  not  place 

25&T  *feS\   Upin    cenain    Amissions 
SStJMf  pha',0liff  in  a  pelition  fur  »nta- 


plaintiff  denied  ihat  he  had  presented  this 
petition,  and  asserted  that  it  had  been 
fraudulently  put  in  by  the  defendant's  partv 
and  that  it  was  not  in  any  way  proved  to 
have  been  given  in  by  plaintiff.  The  Judge  has 
not  overlooked  this  petition,  but  he  appears  to 
have  very  properly  not  considered  it  of  muck 
avail  as  evidence  in  the  suit. 

The  case  is  remanded  for  a  correct  decision 
on  the  question  of  limitation. 


The  20th  September  1864. 
Present : 

The  Hon'ble  W  Morgan  and  Shumbhoonath 
Pundit,  Puisne  fudges. 

Insolvents-Purchasers  from  Official  Assignee -- 
Prior  Mortgages-Onus  Probandi 
Case  No.  4  of  1S64. 
Regular  Appeal  from  a  decision  passed  by. 
Baboo    Sreenaulh  Bidyabagish,  Principal 
Sudder  Ameen  0/  tast  Burdwan,  dated  J  he 
tyth  August  186 3. 

Nadiroonnissa  Bebee   (Plaintiff),-  Appellant, 

versus 

Tarrachand  Baneijee  (Defendant), 
Respondent. 

Mr.   A.  F.  Ling  ham  and  Baboo   Lwarka- 

nath  HJt  ter  for  Appellant. 
Mr.  R.  T.  Allan  and  Baboo  Ramanath  Bose 

for  Respondent. 
Case  No.  125  of  1S64. 

Regular  Appeal  from  a  decision  of  the  same 

Officer  on  the  same  date. 
Nadiroonnissa  Bebee  (Defendant),  Appellani 

versus 

Tarrachand  Banerjee  (Plaintiff),  Respondent. 

Baboo  Bamachurn  Ba„e-jee  for  Appellant 

Mr.  R.  T.Allan  and  Baboo  Ramanath 

Bose  for  Respondent. 

dispute  whether  Woo,  J,  Shumsneer  be K 


l°llth,  *>»*  »  ^  Colw/m  S    SobTagr^LTr a,i0n  °f  he "-eSnJS 


fce  asserted  his  title  to  only  half  of  the  pro- 
per^,  and  not  to  the  whole  of  it,  as  he  has 
*we  m  this   suit.    We    observe    that  £ 


thheoSlrClaimS  ^P=  urn! 
the  Official  Assignee  of  Meer  Dad  Ali  an  in 

solvent,  who  was  the  original  proprietor! 
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Meer  Dad  Ali  and  his  broiher,  Mahomed 
Ali,  had,  according  to  the  allegations  of  Na- 
diroonnissa,  mortgaged  this  property  with 
another  mouzah  (Metadangah)  to  her,  in  the 
year  1256,  for  the  sum  of  Rs.  4,000.  Two 
years  afterwards  (in  1850),  Meer  Dad  Ali, 
being  then  a  prisoner  for  debt  in  the  Cal- 
cutta Jail,  borrowed  a  further  sum  of  up- 
wards of  R*.  2,ooo,  from  her,  and  a  new 
deed  of  conditional  sale  for  the  whole 
amount  was  executed  in  her  favour.  In  1853 
Meer  Dad  Ali  became  insolvent,  and  in 
his  schedule  this  property  and  the  mortgage 
are  mentioned.  In  1857  the  Official  As- 
signee sold  the  insolvent's  interest  in  the 
property  to  Tarrachand  Banerj^e,  who,  in 
1861,  institute  i  his  suit  to  recover  the  mou- 
zah from  Nadiroonnissa.  We  cannot  dis- 
cover among  the  papers  of  the  record  the 
conveyance  to  Tarrachand  Bmerjee.  It  is 
stated  to  be  a  conveyance,  by  the  Official 
Assignee,  in  consideration  of  a  sum  of  Rs. 
200,  or  thereabouts,  of  the  insolvent's,  rights 
andinterests  in  this  property. 

Assuming  that  Tarrachand  had  purchased, 
it  is  for  him  in  his  suit  for  possession  to  es- 
tablish that  his  purchase  emitles  him  to  suc- 
ceed against  the  alleged  prior  mortgage. 

Nadiroonnissa,  in  or  about  the  year  1852, 
instituted  foreclosure-proceedings,  which  were 
in  progress  at  the  time  Meer  Dad  Ali  became 
insolvent.  She  now  claims  to  hold  the  pro- 
perty absolutelv,  hwing  duly  foreclosed  the 
mortgage.  In  her  suit  for  confirmation  of  pos- 
session she  has  obtained  a  decree  in  respect 
of  Mouzah  Metadangah  against  the  Official 
Assignee,  from  which  there  has  been  no  ap- 
peal Tarrachand  Banerjee,  as  purchaser 
from  the  assignee  of  the  smaller  mouzah  of 
Shumsheer,  abne  appeals  from  this  decree. 

In  Tarrachand  Banerjee's  suit  for  the  re- 
covery of  the  latter  mouzah,  the  Principal 
Sudder  Ameen  has  given  the  plaintiff  a  de- 
cree upos  the  ground  of  a  transac  ion  be- 
tween Nadiroonnissa  and  Meer  Dad  Ali,  sub 
sequent  to  the  insolvency  of  the  latter,  where- 
by he,  on  receipt  from  Nadiroonnissa  of  Rs. 
8*0  is  stated  to  have  relinquished  to  her  the 
mortgaged  property.  It  is  not  apparent  how 
this  aUeged  dealing  between  one  of  the  mort- 
gagors and  the  mortgagee  is  held  wholly  to 
defeat  the  prior  mortgage- security  and  pro- 
ceedings. The  respondent's  pleader,  in  sup- 
port o?  the  decree,  rtlied  on  the  broider 
ground  that  the  moitgage  was  in  tru.h 
a  mere  pretence  made  to  defraud  creditors, 
and  void  againjt  the  purchasers  from  the 
Official    Assignee.      As    neither  party    has 


given  any  evidence  in  the  Lower  Court  con- 
cerning the  bon  1  fides  of  Nadiroonnissa' 8  hold- 
ing, and  of  the  alleged  mortgage  securities  in 
which  her  title  originated,  we,  on  the  first  hear- 
ing of  these  appeals,  adjourned  the  case,  that 
evidence  might  be  produced,specially  concern- 
ing the  original  mortgage  of  the  year  1256. 
We  have  now  heird  the  evidence  of  three 
attesting  witnesses,  and  a  registered  copy  of 
the  deed  "his  been  put  in.  That  evidence  is 
not  altogether  consistent  or  credible,  espe- 
cially in  regard  to  the  witnesses'  statement 
concerning  Nadiroonnissa's  possession.  But 
it  establishes,  to  our  satisfaction,  that  the 
mortgage-title  is  not  a  merely  fictitious  and 
colorable  one.  We  will  assume  that  Tarra- 
chand Bmerjee  (whose  conveyance  is  not 
produced  here)  has  purchased  that  which 
entitles  him  to  stand  in  the  same  or  in  as 
good  a  position  as  the  Official  Assignee  in 
reference  to  Mouzih  Shumsheer,  and  that  he 
may  avoid  all  conveyances  and  incumbrances 
which  his  vendor  could  avoid.  He  has  in 
this  suit  adduced  no  evidence  to  show  the 
fraudulent  or  nominal  character  of  Nadiroon- 
nissa's holding.  Oa  ihe  other  hand,  she  has 
offered  some  evidence  in  support  of  her  title. 
The  ground  on  which  the  Pnncipal  Sudder 
Ameen  bases  his  decree  is  charly  insufficient 
to  support  it.  We  shall  reverse  that  decree 
(in  appeal  No.  125)  with  cosrs,  and  dismiss 
Tarrachand  Banerjee's  suit.  In  the  other  case 
(No.  4),  we  think  that,  as  against  Tarrachand, 
the  defendant  in  tint  case,  Nadiroonnissa,  is 
entitled  to  a  "decree  in  respect  of  Mouzih 
Shumsheer,  an.i  that  her  appeal  from  that 
part  of  the  Principal  Sudder  Ameen's  decree 
must  be  allowed  with  costs. 


Ths  20th  September  1864. 

Present: 

The  Hon'ole  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Jurisdiction—  Suits  to  recover  possession  of 
land  with  mesne-profits  against  the  xenv-dar 
and  others. 

Case  No.  11 73  oiiS64. 

Spec  al  Appeal  from  a  decision  passe*  bf 
Baboo  Tarakant  Bidyasagur  Hoy  /?.ii*> 
door,  Principal  Sudder  Ameen  of  Jeswe% 
dated  the  24th  February  1864.  rerening 
a  decision  of  Baboo  Modoosoodun  Ghost* 
Officiating  Sudder  Ameen  of  that  District 
dated  the  26th  February  1863. 
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Ram  Gopal  Mozoomdar  an.l  others 
(Plaintiffs),  Appellants, 

versus 

Mr.  F.  J.  Sanders  and  others  (Defendants), 

Respondents. 

£     Baboo  Bungsee  Dhur  Sein  for  Appellants. 

ft 

Baboo  Anund  Chunder  Ghosal  for 
Respondents. 

A  suit  by  a  ryot  (against  a  zemindar  and  other  persons 
who  colluded  with  the  zemindar  in  dispossessing  the  ryot) 
to  recover  possession  of  the  land  from  all  these  pers  ins, 
and  also  to  reover  mesne -profits  from  the  time  during 
which  he  was  dispossessed,  is  not  cognizable  by  the  Col  • 
lector  under  clause  6,  section  23,  Act  X.  of  1S59. 

It  seems  to  us  that  the  Lower  Appellate 
Court  was  wrong  in  holding  that  the  suit  was 
one  cognizable  by  the  Collector  under  clause 
6,  section  23,  Act  X.  of  1859.  That  clause 
gives  jurisdiction  to  the  Collector  in  suits  to 
recover  the  occupancy  or  possession  of  land 
4  from  which  a  ryot  or  tenant  has  been  illegally 
ejected  by  the  person  entitled  to  the  rents. 

The  plaintiff  in  this  suit  sought  for  a  much 
more  extended  relief  than  the  Collector  could 
give  him  under  that  section.  His  cause  of  suit 
is  against  the  zemindar,  not  alone,  but  with 
other  persons  who,  he  alleges,  have  colluded 
with  the  zemindar  in  dispossessing  him,  and 
some  of  whom  now  hold  the  lands  under  fresh 
pottahsfrom  the  zemindar.  His  suit  is  to  re- 
cover possession  of  the  Ian  is  from  all  these 
persons,  and  also  to  recover  mesne  promts  for 
the  time  during  which  he  has  been  dispossess- 
ed. The  Collector,  under  clause  6,  has  no 
jurisdiction  in  respect  to  the  greater  part  of 
the  relief  for  which  the  plaintiff  sues  in  the 
present  suit.  For  such  relief  the  plaintiff  is 
bound  to  seek  his  remedy  in  the  Civil  Court. 
It  appears  to  us  that  the  greater  portion  of 
the  relief  sought  for  clearly  being  within  the 
cognizance  only  of  the  Civil  Courts,  the  whole 
of  this  cise  is  properly  there  cognizable,  an  \ 
is  not  matter  of  suit  within  the  6th  clause  of 
the  section  referred  to. 

The  case  must  be  remanded  to  the  Principal 
S udder  Ameen  for  trial. 


The  20th  September  186  \. 

Present : 

1    *e  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Puisne  Judges. 

Costs— Ijraallee-holderj  (defendants). 
Case  No.  1342  of  1864. 


Special  Appeal  fro-n  a  decision  passed  by 
Baboo  Doorga  Prosal  Ghose,  Principal 
Sudder  Ameen  of  Smtiporey  in  Zitlah 
Nuddea,  dated  the  3rd  March  1864,  a  firm- 
ing a  decree  0/  Baboo  Gopeenauth  Bose, 
Sudder  Ameen  of  that  District ',  dated  the 
26th  June  /S62. 

Brindabun  Chunder  Chowdry  and  others 
(Plaintiffs),  Appellants, 

versus 

Ram  C  >omar  Chowdry  and  others 
( Defendants),  Respondents. 

Baboos  Taruckmuth  Sein  and  Romanalh 
Bose  for  Appellants. 

Baboo  Mohinee  Mohun  Roy  for  Respondents. 

I  j  mat  lee-holders,  defendants,  shoulJ  ordinarily  be  re* 
o resented  ijmallee  by  one  pleiderandone  set  of  plead- 
ings, and  arc  not  entitled  to  separate  costs. 

This  was  a  suit  for  resumption  of  lakhiraj 
land.  It  had  been  partly  decreed  in  favour 
of  plaintiff,  and  partly  dismissed.  On  review 
by  the  Lower  Court,  an  additional  portion  of 
land  was  exempted  from  the  decree. 

It  is  said  no.v  on  special  appeal,  that  the 
Lower  Court  has,  in  its  judgment  on  review, 
exempted  from  decree  more  land  than  the  de- 
fendant had  in  his  application  for  review  de- 
mandeJ.  It  is  not  in  any  way  shown  what 
was  the  cause  of  this.  It  may  be  that  there 
was  some  error  in  the  application,  and  if  so, 
we  would  not  bind  the  defendant  strictly  to  the 
letter  of  that  application.  Be  that  as  it  may, 
the  whole  case  might  be  open  to  revision  at 
the  discretion  of  the  Court  on  the  admission 
of  the  review.  More  especially  in  this  case  do 
we  decline  to  interfere,  as  it  is  not  shown  that 
the  Lower  Court  was  any  way  in  error  in  the 
decision  it  passed. 

Objection  is  then  taken  to  the  award  of  se- 
parate costs  to  the  several  defendants.  As  it 
appears  ihat  several  of  them  held  ijmallee  pos- 
session of  the  lands  which  it  was  sought  to 
resume,  we  think  that  such  ijmallee-holders 
should  ordinarily  have  been  represented  ijmaT- 
lee  by  one  vakeel  and  one  set  of  pleadings,  and 
that  the  plaintiff  should  not  be  put  to  the  ex* 
pense  of  paying  for  their  separate  law  expenses. 
We  therefore  amend  the  decree  on  this  point 
to  the  above  extent. 

Each  party  will  pay  his  own  costs  in  this 
appeal. 


The  20th  September  1864. 

Present: 

The  Hon'ble  G.  Loch  and  W.  S.  SetonKarf, 

Puisne  Judges* 
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Appeal— Sections  233  and  231,  Act  VIII. 

of  1859. 

Case  No.  249  \  of  1S64. 

Spec  at  Appeal  from  a  decision  passed  by 
Mr.  J.  C.  Dodgson,  Judge  of  My  men- 
singh,  dated  the  /jth  July  186 j,  rejecting 
an  appeal  from  an  order  of  the  Additional 
Sudder  Ameen,  dated  the  24th  March  1863. 

Goluck  Narain  Dult  (Petitioner),  Appellant, 

versus 

Bistoo  Prea  Dossee  (Decree-holder), 
Respondent, 

Baboo  Ch  under  Mad  hub  Ghose  for 
Appellant. 

Mr.  R.  T.  Allan  for  Respondent. 

There  is  no  appeal  against  an  order  refusing  to  enter- 
tain an  application  under  section  2$o,  Act  VIM.  of  1859. 
An  appeal  will  lie  under  section  23  c  if  the  application  is 
entertained  as  a  suit. 

Wk  hold,  on  reference  to  section  230  of 
Act  VIII.,  that  there  is  no  appeal  against  this 
simple  order  of  the  Court's  refusing  to  enter- 
tain the  application  as  a  suit.  The  applicant 
has  been  referred  to  a  regular  civil  suit^  and 
has  his  remedy. 

Had  ihe  application  been  admitted  and  treat- 
ed as  a  suit,  of  course  there  would  have  been 
an  appeal  under  section  231.    But  this  is  not 

the  case. 

Appeal  dismissed  with  costs. 


The  2o:h  September  1864. 
Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Puisne  Judges. 

Suits  for  dispossession  between  Ryots— Zemin- 
dar need  not  be  a  party. 

r 

Case  No.  1049  of  1864, 

Special  Appeal  from  a  decision  passed  by 
^  Mr.  F.  C.  Fowle,  Judge  of  Rung  pore,  dated 
the  10th  February  1864,  affirming  a  deci- 
sion passed  by  Baboo  Sooruj  Kant  Banerjee, 
Moonsiff  of  Budurgunge,  dated  the  t  tth 
September  1863. 
Ram  Kant  Diss  (Defendant),  Appellant, 

versus 

Batanoo  Dass  (Plaintiff),  Respondent. 

Roy  Sreenath  Sein  for  Appellant. 

Baboo  Baneenath  Bose  for  Respondent. 

It  is  not  necessary  that  the  zemindar  should  be  made 
\  party  in  a  suit  for  dispossession  brought  by  one  ryot 
against  anothen       * 


The  suit  was  brought  by  one  ryot  against 
another  for  dispossessing  him,  and  it  was 
urged  that  such  a  suit  couW  not  proceed  un- 
less the  zemindar  was  a  party  to  it.  We  think 
that  in  such  a  case  it  is  not  necessary  that 
the  zemindar  should  b3  made  a  party.  We 
therefore  dismiss  the  special  appeal  with 
costs. 


The  20th  September  1864. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Puisne  Judges. 

Eviction,  Suits  for,  between  co-sh are rs— Liabi- 
lity of  zemindar— Limitation. 

Case  No.  1237  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Koylas  Ch  under  Deb,  Principal 
Sudder  Ameen  of  the  24-Pergunnahs,  dated 
the  23rd  February  1864,  reversing  a  decree 
of  the  Moonsiff  of  that  District,  doled  the 
31st  August  1 86 j. 

Rashmonee  Dossee  and  others  (Defendants), 

Appellants, 

versus 

Gopal  Chunder  Bannerjee  (Plaintiff), 
Respondent. 

Baboos  Kedarnalh  Mozoomdar  and  JCissen 
Mohun  Mookerjee  for  Appellants. 

Baboo  Bung  see  Dhur  Sein  for  Respondent 

The  plaintiff  having  sued  his  co -sharers  for  ouster,  a 
decree  cannot  be  given  ajain>t  thj  zemindar  as  the 
ousting  patty. 

The  first  Court  hiving  found  that  the  plaintiff  and  his 
co -sharers  had  not  possession  f  >r  14  or  15  years,  until 
that  finding  was  set  aside  by  the  Lower  Appellate  Court, 
the  plaintiff's  suit  was  held  to  bj  barred  by  limitation. 

In  this  case  plaintiff  sued  certain  co-sharers 
as  having  ousted  him.  The  plaintiff's  alle- 
gation then  was  that  they  had  ousted  him  on 
the  15th  Bysack  1259.  The  zemindar  was  . 
made  a  pro-formd  defendant  originally  by 
plaintiff,  and  no  allegation  of  ouster  made  as 
against  him.  The  first  Court  held  that  'he 
plaintiffs  allegation  of  his  having  been  01  st- 
ed  by  his  co-sharers  was  not  proved,  for  '  tat 
neither  they  nor  plaintiff  were  shown  eve  to 
have  had  possession  for  fourteen  or  fife  en 
years,  but  that  the  zemindar,  the  prof  or  nd 
defendant,  had  taken  the  lands  into  his  Oini 
hands  in  default  of  occupation  by  plaintiff;  nd 
his  co-sharers.  The  first  Court  considered  he 
action  a  fraudulent  one  brought  in  collus  on 
with  the  co-sharer,  who,  though  alleged  to  be 
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an  ousting  defendant,  did  not  appear  or  raise 
j   any  claim.    The  first  Court  dismissed  plaint- 
iff's suit  accordingly. 

The  Principal  Sudder  Ameen  on  appeal 
held  that  the  defendants  had  put  in  interpo- 
lated jurama-wasil-bakee  papers.  The  Lower 
Appellate  Court  then  held  that,  "though 
"  plaintiff  says  that  he  has  not  been  ousted  by 
"  his  co- sharer,  Nebaran,  he  has  not  been  able 
11  to  prove  this."  Nevertheless,  on  the  ground 
that  the  plaintiff  has  been  ousted  by  the 
zemindar-defendant,  who,  plaintiff  did  not 
allege,  had  ousted  him,  the  Court  decreed  the 
plaintiff's  suit  with  mesne- profits  against 
the  defendant  zemindar. 

The  defendant  appeals  specially,  urging — 

L  That  the  decree  is  against  the  prayer 
of  the  plaint. 

II.  That  the  suit  was  barred  by  limita- 
tion. 

We  are  of  opinion  that  both  these  objec- 
tions are  valid. 

Plaintiff  alleged  that  his  co-sharers  had 
ousted  him  on  a  specified  date,  and  not  that 
the  party  against  whom  the  Principal  Sudder 
Ameen  has  given  a  decree  as  the  ousting 
party  had  done  so.  The  Principal  Sudder 
Ameen  has  consequently  given  a  decree 
against  the  allegations  of  the  plaintiff,  and 
such  decree  must  be  reversed.  The  first 
Court  also  found  that  plaintiff  and  his  co- 
sharer  whom  he  sued  for  ouster  had  no  pos- 
session for  fourteen  or  fifteen  years,  and  the 
suit  was  thus  barred.  Till  this  finding  was 
set  aside  by  the  Principal  Sudder  Ameen  on 
appeal,  the  plaintiff's  suit  was  barred  by  limi- 
tation. 

We  decree  the  special  appeal,  and  dismiss 
plaintiff's  suit  with  costs. 


The  20th  September  1864. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Puisne  Judges. 

Jurisdiction — Suits  to  reverse  Sale  of  Tenure  in 
Execution  of  Decree  for  Arrears  of  Rent. 

Case  No.  1379  of  1864. 

*  Special  Appeal  from  a  decision  passed  by 
!  the  Principal  Sudder  A  meen  of  Tipper  ah, 
\  daied  the  jth  March  1864,  affirming  a 
\  decision  of  the  Moonsiff  of  Chowkee  Sooda- 
\  ram  in  that  District,  dated  the  10th  April 
I       1863: 

Vol.  I. 


Hassan  Allee  (Defendant),  Appellant, 

versus 

Budderrooddeen  and  others  (Plaintiffs), 

Respondents. 

Baboos   Chunder  Madhub   Ghose  and  Sree- 
Nath  Banerjee  for  Appellant. 

Baboo  Debender  Narain  Bose  for 
Respondents. 

A  suit  to  reverse  a  sale  of  a  tenure  in  execution  of  a 
decree  under  Act  X.  of  1859  for  arrears  of  rent  due  on 
that  tenure  does  not  lie  in  the  Civil  Court. 

This  was  a  suit  to  reverse  a  sale  of  a 
tenure  in  execution  of  decree  under  Aft  X. 
of  1859  for  arrears  of  rent  due  on  that 
tenure.  Both  Courts  have  decreed  the  claim. 
On  special  appeal  it  is  urged  that  the  order 
of  the  Collector  direfting  the  sale  is  final, 
and  not  open  to  revision.  This  point  has 
been  already  decided  by  three  Judges  of  this 
Court  in  Special  Appeal  No.  70  of  1863, 
reported  at  page  150  of  Wyman's  Police 
Journal  for  March  1864,  and  it  has  been 
there  held  that  the  orders  cf  a  Collector 
passed  in  a  suit  under  Aft  X.  of  1859  after 
decree,  and  relating  to  the  execution  thereof, 
are  not  open  to  revision  by  the  Civil  Courts. 

The  order  of  the  lower  Courts  must  there- 
fore be  reversed,  and  the  plaintiff's  suit  dis- 
missed with  all  costs. 


The  20th  September  1864. 

Present: 

The  Hcn'ble  H.  V.  Bayley  ar.d  E.  Jackson, 

Puisne  Judges. 

Local  Investigation— Special  Appeal. 

Case  No.  1133  of  1864  under  Aft  X.  of  1859 

Special  Appeal  from  a  decision  passed  by 
Mr.  J.  W.  Dalrymple,  Judge  of  Bhaugul- 
pore,  dated  the  18th  February  1864, 
affirming  a  decision  of  Mr.  F.  Alexander, 
Deputy  Collector  of  that  District,  dated 
the  29th  June  i86j. 

Mr.  Graham,  Attorney  for  Messrs.  Gisborne 
and  Co.  (Plaintiffs),  Appellants, 

versus 

Mr.  F.  Lopez  (Defendant),  Respondent, 
Mr.  R.  'J:  Allan  for  Appellants. 

Baboos  Dwarkanath  Mitter  and    Chunder 
Madhub  Ghose  for  Respondent, 

The  directing  of  a  local  investigation  is  a  mere  natter 
of  discretion  in  which  no  special  appeal  will  lie  of  right. 

****** 

It  is  then  urged  that,  under  the  circum- 
stances, a  local  invt-siigation  should  have 
been  directed.    But  we  did  got  see  that  there 

*5 


t\z 


Civil 


THE   WEEKLY   REPORTER. 


Rulings. 


[Vol.  I. 


was  any  necessity  for  this  under  the  facts 
of  the  case ;  and  it  is  a  matter  of  discretion  in 
which  no  special  appeal  will  lie  of  right. 

[Note. — The  above  is  only  an   extract  from   the 
judgment,  the  remainder  being  purely  on  facts.] 

The  20th  September  1864. 

Present : 

The  Hon'ble  W.  Morgan  and  Shambhoonath 
Pundit,  Puisne  Judges. 

Limitation  (Section  32,  Act  X.  of  1859)— No 

Deduction. 

Case  No.  1414  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  F.  L.  Beaufort,  Judge  of  the  24- 
Pergunnahs,  dated  the  13th  March  2864, 
modifying  a  decision  of  Moulvie  Syud 
Ali  Mahomed,  Deputy  Collector  of  that 
District,  dated  the  jist  December  1863. 

Dakhina  Dabea  and  others  (Defendants), 

Appellants, 

versus 

Romesh  Chunder  Dutt  (Plaintiff), 
Respondent. 

'  Baboo  Mohender  Loll  Seal  for  Appellants. 

Baboo  Greeja  Sunker  Mozoomdar  for 
Respondent. 

Act  X.  of  1859  recognizes  no  deduction  whatsoever  in 
computing  the  three  years'  limitation  prescribed  by 
section  32. 

In   this   case   the    special    appellant  was 
■  sued  by  the  plaintiff  for  arrears  of  rent  from 
1266  to  1270  B.  S. 

The  first  Court  dismissed  so  much  of  the 

claim    as  was  based  on  section  32  of  Ad 

X.  of  1859,  and  gave  a  decree  for  the  rest. 

The  Lower  Appellate  Court,  however,  decreed 

the  whole  claim,  on  the  ground  that,  as  the 

plaintiff  had  (before  Act  X.  of   1859  was 

passed)  sued  for  an  enhanced  rent  for  ihe 

year  1265,  which  Suit  was  not  decided  until 

Jong  afterwards,  the  plaintiff's  cause  of  action 

for  rent  of  the  year  1266,  and  of  subsequent 

years,,  at  the  enhanced  rate,  arose  to  him 

after  the  decree  on  the  enhancement-suit,  and 

accordingly    in  this  case  the  plaintiff  is  in 

time  from  the  -date  of  that  decree. 

Act  X.  recognizes  no  deduction  on  any 
account  whatsoever  in  computing  the  period 
of  three  years.  The  suit  must  be  brought 
within  three  years  from  the  last  day  ci  the 
year  in  which  the  rent  claimed  became  due. 

We  must  decree  the  special  appeal  with 
costs,  reverse  with  costs  the  decree  of  the 
Lower  Appellate  Court,  and  confirm  the  de- 
cree of  the  first  Court. 


1 


The  20ih  September  1864. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Jurisdiction— Section  25,  Act  X.  of  1859. 

Case  No.  1 1 1 5  of  1864. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Jessore, 
dated  the  18th  February  1864,  reversing 
a  decision  of  Mr.  L.  H.  Hutchinson,  Snd-  j 
der  Ameen  of  that  Dislricl,  dated  the  29th 
August  1862. 

Hurro  Chunder  Nundy  (Plaintiff),  Appellant,  .- 

versus 

Mr.  James  Savi  and  others  (Delendants), 

Respondents. 

Mr.  F.  J.  Ferguson  for  Appellant. 

None  for  Respondents. 

Section  25,  Act  X.  of  1859,  does  not  give  an  exclusive 
jurisdiction  to  the  Collector. 

The  Principal  Sudder  Ameen    reversed 
the  decree  given  by  the  Court  of  first  instance 
to  the  plaintiff,  on  the  ground  that  the  plaint- 
iff's suit  was  one  cognizable  by  the  Collector 
only,  under  the  provisions  of  section  25,  Aft 
X.  of  1859.     The  plaintiff  sued  for  the  reco- 
very  of  land  which  he  had  given  in  ijara 
to  the  defendants,  or  to  some  of  them,  for  a 
term  of  nineteen  years.    That  teim  expired  in 
the  year  1267.      After  the  expiration  of  that; 
term,  the  defendants,  who  held  under  the 
ijara,  continued  (according  to  the  plaintiff)  | 
to  asset  t  their  right  to  receive  rent  from  the; 
under-tenants.     They  brought  suits  against! 
the    under-tenants,    in    which    the    plaintiff] 
without  effett  intervened,  and  which  ended] 
in  a  compromise.     They  also  (the  plaintiff.! 
alleges  in  his  plaint)  used  forcible  means] 
to  compel  the  under-tenants  10  continue  to 
pay  their  rents  to  them,  notwithstanding  the 
expiration  of  the  ijara  pottah.     The  plaintif  "j 
asserts  that  by  this  conduft  of  theirs  be 
"been  dispossessed,  and  he  now  sues  to  reef 
ver  full  possession  of  his  property,  and 
wasilat.    The    defendants,    who    set    up 
mourosee  pottah,  wholly  failed  to  establish] 
that  pottah  to  the  satisfaction  of  the  C< 
of    first    instance.     The    Principal    Sud< 
Ameen  gives  no  opinion  on  that  part  of 
case.     He  says  that  the  plaintiff  has  fails 
to  show  that  he  ever  recovered  poss< 
of  the  land,  and  that  the  defendants 
established  that  they  have  for  a  long 
been  in  possession.    He  then  proceed* 
decree  the  appeal  on  the  ground  thai 
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was  a  suit  which  ought,  under  section  25,  Ad 
X.  of  1859,  to  have  been  brought  in  the  Col- 
lector's Court  But  that  section  does  not  give 
an  exclusive  jurisdiction  to  the  Collector,  as 
was  held  in  the  case  oiMuddun  Mohun  Roy 
versus  Goo r 00  Mohun  Gvopio,  decided  by  a 
Full  Bench  of  this  Court  on  the  21st  August 
1862.  The  plaintiff  is  entitled  t  >  the  decision 
of  the  Appellate  Court  on  his  right  to  recover 
possession  of  the  land  with  wasilat,  and  the 
case  must  be  remanded  t)  that  Court  to  try 
whether  the  plaintiff  is  entitled,  by  reason  of 
the  expiration  of  the  lease  or  otherwise,  to 
recover  possession  of  the  land,  and  to  have 
the  undisturbed  possession  of  the  receipt  of 
the  rents,  and  also  to  recover  mesne-profits  in 
respect  of  the  period  during  which  the  defend- 
ants or  some  of  them  improperly  received  the 
rents.  We  shall  remand  the  case  to  the  Lower 
Appellate  Court  for  this  purpose. 


The  20th  September  1864. 
Present  : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

,  Sales  (in  Execution  of  Decree)— Claims  under 
Bonds  and.Securities  for  Loans. 

Case  No.  120  of  1864. 

Regular  Appeal  from  a  decision  passed  by  Mr, 
H.  S.   Thompson,  Judge  of  the  Court  of 
Small  Causes  of  Backer gun^e,  vested  with 
the  powers  of  a  Principal  Sudder  Ameen, 
dated  the  22nd  January  1864, 

JSycd  Woozeer  Alleul  Hossennee  Chowdhry 
\:         and  others  (Plaintiffs),  Appellants, 

f.  versus 

*•     Mussamut  Luckee  Beebee  and  others 
k  (Defendants),  Respondents. 

,£aboos    Onoocool   Chunder   Mookeriee    and 
J      Chunder    Madhub    Ghose    and    Moulvie 
Murhumut  //ossein  for  Appellants. 

r  Mr.  R.  T.  Allan  for  Respondents. 

Property  purchased  in  execution  of  a  decree  is  not 
ibject  to  any  lien  in  favour  of  a  person  claiming-  under  a 
»nd  and  deposit  of  a  hibbinana  pledged  as  security 
Mbr  a  loan. 

The  plaintiffs  (appellants)  sued  to  rescind 

order,    whereby   the    Principal    Sudder 

teen  had   allowed  the   defendant   Golab 

iimd,  in  execution  of  a  decree  obtained  by 

im  in  a  suit  against  one  Zobeeda  Khanum, 

seize*  certain  land  in  the  plaintiffs'  pos- 

uon.    The  plaintiffs   claimed   the    land 


by  a  hibbanama  from  Luckee  Beebee,  who, 
they  alleged,  had  purchased  the  property,  or 
the  decree  which  declared  the  right  thereto, 
from  Zobeeda  Khanum  in  the  year  1256. 
The  defendant  Golab  Cbund  had,  in  1254, 
obtained  a  bond  from  Sofer  Ali  and  his 
wife,  the  said  Zobeeda  Khanum,  to  secure 
a  sum  of  money  then  advanced  to  them. 
At  that  time  a  suit  was  pending  by  the  last- 
named  persons  for  the  recovery  of  the  land 
now  in  question,  to  which  the  wife  claimed 
to  be  entitled  by  inheritance ;  she  had,  in  the 
previous  year,  1253,  made  in  her  husband's 
favour  a  hibbanama  of  her  rights,  and  this 
hibbanama  was  pledged  with  Golab  Chund 
as  part  of  the  security  for  his  loan.  The 
suit  terminated  in  the  year  1255  by  a  decree 
in  the  plaintiff's  favour,  which  was  sold  in 
1256  to  Luckee  Beebee,  who  afterwards 
obtained  possession  of  the  property  in  exe- 
cution of  the  decree.  Golab  Chund  sued  on 
his  bond  in  1261,  and  obtained  a  decree  in 
or  about  the  year  1267,  although  the  pre- 
vious transfer  of  the  property  to  Luckee 
Beebee  was  registered  and,  as  it  seems,  the 
change  of  possession  apparent.  Golab  Chund 
made  no  attempt  in  that  suit,  or  otherwise, 
to  enforce  execution  of  his  decree  against 
the  property.  The  Principal  Sudder  Ameen, 
in  his  judgment  in  the  present  suit,  does  not 
question  Luckee  Bsebee's  kowala,  or  that 
sue  obtained  possession.  But  he  holds  that 
Golab  Chund  had  acquired  a  lien  in  the 
property,  which  could  not  be  defeated  by 
the  transfer  to  Luckee  Beebee.  This  deci- 
sion is,  we  think,  wrong.  Golab  Chund  had 
merely  a  personal  claim  against  Meerjafir 
Ali  and  his  wife  under  the  bond  and  deposit 
of  the  deed ;  and  the  property  which  Luckee 
Beebee  obtained  in  execution  of  the  decree 
which  she  purchased  from  them  was  not, 
and  is  not,  subject  to  any  lien  in  Golab 
Chund 's  favour.  The  doubt  which  we  have 
felt  in  giving  a  decree  to  the  plaintiffs  (appel- 
lants) is  whether  the  evidence  sufficiently  estab? 
lishes  that  the  property  really  belongs  to 
them,  and  is  not  still  the  property  of  Zobeeda 
Khanum.  We  have  heard  the  evidence  on 
the  defendant's  behalf  taken  under  a  com- 
mission at  Dacca,  and  also  the  evidence  ad- 
duced by  the  plaintiffs  in  support  of  the 
purchase  by  Luckee  Beebee,  and  subse- 
quent possession.  We  are  inclined  to  think 
that  of  the  two  the  former  is  the  less  reli- 
able. Upon  the  probabilities  of  the  case,  it 
appears  to  us  that  the  evidence  being  doubt- 
ful, though  perhaps  slightly  inclining  in  the 
defendant's  favour,  the  Ion?  delay  of  Golab 
Chund    in    enforcing    his    decree*  against 
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this  property  is  a  circumstance  01  some 
weight  against  the  present  claim ;  and  that 
upon  the  whole  case  the  appellants  are 
entitled  to  hold  the  property  exempt  from 
execution  of  this  decree.  We  reverse  the 
Principal  Sudder  Ameen's  decision,  and  allow 
the  appeal  with  costs. 


We  reverse  the  orders  of  both  the  lower 
Courts,  and  remand  the  case  to  the  first  Court 
to  try  it  on  the  merits  if  plaintiff  is  in  time 
from  his  cause  of  action,  i.  e,t  from  lime  of 
the  breach  of  contract. 


The  20th  September  1864. 

Present  ; 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Limitation— Cause  of  Action— Specific 
Performance  of  Contract 

Case  No.  1405  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Major  J.  S,  Davies,  Judicial  Commissioner 
in  Chota  Nagpore,  dated  the  i$th  March 
1864*  affirming  a  decision  of  Captain  H.  M. 
Boddam,  Deputy  Commissioner  ofHazarec- 
baugh,  dated  the  27th  August  1862, 

Thacoor  Sreenauth  Singh  (Plaintiff), 
Appellant^ 

versus 

Ameer  Khan  and  others  (Defendants),  a 
Respondents, 

Mr,  John  Baptist  for  Appellant. 

Baboo  Greesh  Chunder  Ghose  for 
Respondents. 

Suit  for  specific  performance  of  a  contract  providing 
(on  defendant  obtaining  a  decree  for  a  certain  property) 
tor  the  conveyance  to  plaintiff  of  a  portion  of  it.  Held 
that  plaintiff's  cause  of  action  commenced  from  the  date 
that  the  defendant  obtained  the  decree. 

The  special  appellant  sued  for  specific 
performance  of  a  deed  of  contract  executed 
in  his  favour,  alleging  that  the  deed  provided 
that,  on  defendant's  obtaining  a  decree  for 

certain  property,  a  portion  of  it  was  to  be 
conveyed  to  the  plaintiff  by  a  deed  of  sale 
that  the  defendant  has  obtained  a  decree, 
and  taken  possession  under  it. 

Both  the  lower  Courts  dismissed  the  case 
of  the  special  appellant  on  the  ground  that 
more  than  twelve  years  have  expired  from  the 
date  of  the  contract. 

As  limitation  applies  from  the  date  of  the 
cause  of  action,  and  as,  until  the  defendant 
had  obtained  the  decree,  the  plaintiff  could 
not  sue  for  redress,  the  opinion  of  both  the 
Courts  is  wrong.  If  the  plaintiff  has  sued 
within  twelve  rears  of  the  decree,  his  suit  is 
in  time. 


The  20th  September  1864. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pandit,  Puisne  Judges, 

Zur-i-peshgee  Lease  of  Tanks— Non-delivery 
of  Fish — Mortgage-accounts. 

Case  No.  1423  of  1S64. 

Special  Appeal  from  a  decision  passed  by  Air. 
R,  H.  Ausselt,  Judge  of  Midnapore9  datfd 
the  jrst  A/arch  1864,  reversing  a  decision 
of  the  Sudder  Moonsijf  of  that  District, 
dated  the  8th  January  1864. 

Ram  Mohun  Dhul  (Plaintiff),  Appellant^ 

versus 

Madhub  Cnoolia  and  others  (Defendants), 

Respondents, 

Baboo  Alohesh  Chunder  Bose  for  Appellant, 

Baboo  Issur  Chunder  Chuckerbutty  for 
Respondents. 

Suit  for  possession  of  tanks  mortgaged  by  zur-i-pesh- 
gee  lease.  The  value  of  the  fish  not  delivered  by  the 
mortgagee  as  agreed  is  to  be  debited  in  the  account 
against  him. 

We  think  the  opinion  of  the  Lower  Appel- 
late Court  is  wrong.  In  a  case  of  mortgage 
by  zur  i-peshgee  lease,  ordinarily  a  rent  is 
reserved  to  the  mortgagor ;  and  in  this  case 
the  daily  delivery  of  fish  is  similarly  a  reser- 
vation of  rent  in  kind.  If  the  rent  reserved 
is  not  paid  as  agreed,  the  mortgagor  is  al- 
lowed to  debit  that  rent  in  his  accounts  to  the 
mortgagee,  and  no  question  of  limitation  can 
arise  on  this  account  as  supposed  by  the 
Lower  Appellate  Court. 

In  this  case  the  plaintiff  is  entitled  to  debit 
in  the  mortgage-account  the  yearly  value  of 
the  fish  contracted  to  be  delivered,  and  not 
delivered ;  and  if  this  has  paid  the  debt,  the 
plaintiff  is  entitled  to  recover  his  tanks. 

We  remand  the  case  to  the  Lower  Appel- 
late Court  to-  take  the  accounts,  and  try  the| 
case  of  the  special  appellant  on  the  merits. 


The  20th  September  1864. 

Present : 

The  Hon'ble  G.  Loch  and  C.  Steer, 
Puisne  Judges. 
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Evidence  (Admission  of  secondary) — Adoption- 
Succession— Sales  by  Adoptive  Mother. 

Cases  Nos.  412,  423,  and  425  of  1863. 

Regular  Appeals  from  a  decision  of  Baboo 
Anund  Chunder  Banerjee  Roy  Bahadoor, 
Principal  S udder  Ameen  of  Rajshahye, 
dated  the  26th  May  1863. 

No.  412. 

Roopmonjooree  Chowdhranee  and  Juggot 
Chunder  Sircar  (Defendants),  Appellants, 

versus 

Ramlall  Sircar  and  Bhogoban  Chunder  Bose 
(Plaintiffs)  and  others  (Defendants),  Re- 
spondents. 

Mr.  G.  C  Paul  and  Baboos  Sreenath  Doss 
and  Issur  Chunder  Chuckerbutty  for  Ap- 
pellants. 

Mr.  R.  V.  Doyne  and  Baboos  Anno  da  Per- 
shad  Banerjee  and  Mohesh  Chunder  Chow- 
dhry  for  Respondents. 

No.  423. 

Juggut  Chunder  Sircar  and  others  (Plaintiffs), 

Appellants, 

versus 

Greesh  Chunder  Lahooree  and  others 
(Defendants),  Respondents. 

Mr.  G.  C.  Paul  and  Baboo  Issur  Chunder. 
Chuckerbutty  for  Appellants. 

Baboos  Mohinee  Mohun  Roy   and    Mohesh 
Chunder  Chmvdhry  for  Respondents. 

No.  425. 

Greesh  Chunder  Lahooree  (Defendant), 

Appellant, 

« 

versus 

Ramlall  Sircar  and  others  (Plaintiffs)  and 
Others  (Defendants),  Respondents. 
Baboos  Onoocool  Chunder  Mookerjee,  Dwar- 
kanath  Milter,  and  Romesh  Chunder  Mit- 
'er  for  Appellant. 

Ar.  G.  C.  Paul  and  Baboos  Issur  Chunder 
Chuckerbutty  and  Mohesh  Chunder  Chow- 
ihry  for  Respondents. 

[ntil  a  party  has  exhausted  all  the  means  prescribed 
by  law  for  compelling:  a  witness  to  produce  a  document 
kii  iwn  to  be  with  him,  and  so  long  as  the  original  is 
pr  curable,  or  its  loss  not  satisfactorily  accounted  for 
so  indary  evidence  cannot  be  admitted.  ' 

a  cases  of  adoption,  careful  scrutiny  is  necessary. 

B, P*rtY  seeking  to  establish  an  adoption  is  bound  to 
pr  auce  the  best  evidence  procurable.  The  rule  by  which 


the  validity  of  such  document  may  be  tested  is  contem- 
poraneity of  execution  and  publication  of  the  deed  of 
permission;  and,  in  the  absence  of  this  test,  all  the 
circumstances  bearing  upon  the  alleged  deed,  and  all 
the  probabilities  for  and  against  its  genuineness  must 
be  thoroughly  considered 

In  this  case  the  plaintiff  claiming  to  succeed  as  an 
adopted  son,  having  made  every  reasonable  exertion  to 
trace  the  missing  documents  whereon  his  claim  rested 
(in  which  he  has  failed),  and  being  himself  not  respon- 
sible for  their  disappearance  or  present  non-appearance, 
held  that  sufficient  grounds  were  made  out  for  the  ad- 
mission of  secondary  evidence. 

The  fact  of  the  adoption,  and  that  it  was  made  with 
due  regard  to  all  necessary  ceremonies,  being  admitted 
without  question,  and  the  tact  that  it  took  place  in  fur- 
therance of  a  power  to  adopt  being  (in  the  absence  of 
the  original  document)  inferrible  from  the  acls  of  the 
parties  most  interested  in  setting  aside  the  adoption, 
the  plaintiff's  adoption  and  consequent  right  of  succes- 
sion were  upheld : 

Hkld,  also,  that  a  sale  in  execution  of  a  decree  against 
the  adoptive  mother,  not  personally,  but  as  guardian 
of  the  adopted  son,  and  not  for  a  personal  debt,  but  for 
payments  made  by  co-sharers  of  Government  Revenue 
on  account  of  the  adopted  son  to  preserve  their  joint 
property,  is  good  as  against  the  adopted  son,  the  co- 
sharers  being  entitled  to  look,  for  the  money  so  paid  by 
them,  to  the  estate  which  has  benefited  by  such  pay- 
ments. But  the  estate  is  not  liable  for  a  debt  without 
satisfactory  proof  that  the  debt  is  other  than  personal, 
the  mere  recital  in  the  bond  of  the  purpose  for  which 
the  money  was  required  not  being  sufficient  proof  that 
such  was  the  case. 

Ramlall  Sircar,  the  plaintiff,  seeks  to  re- 
cover  possession  of  certain  property  sold  in 
satisfaction  of  decrees  against  his  adoptive 
mother,  Tarasoonderee  Chowd ranee,  on  the 
allegation  that  defendants,  Greesh  Chunder 
Lahooree  and  others,  purchased  her  rights  and 
interests  in  the  property ;  that,  as  she  had 
only  a  life-interest,  and  is  now  deceased, 
plaintiff  has  a  right  to  take  possession. 

The  defendants,  auction- purchasers,  plead 
limitation  under  clause  3,  section  1  of  AGt 
XIV.  of  1859,  and  question  his  title  to  bring 
the  action,  alleging  that  Tarasoonderee  had 
no  authority  to  adopt  a  son,  and  that  Juggut 
Chunder  Sircar  and  others  are  the  legal  heirs 
of  Soorjoo  Narayan,  the  husband  of  Tara- 
soonderee. 

Juggut  Chunder  Sircar  and  Roopmonjoo- 
ree, the  son  and  widow  of  Haradhun  Siro** 
brother  of  Soorjoo  Narayan,  intervene,  claim- 
ing as  legal  heirs  of  Soorjoo  Narayan,  and  were 
made  paities  to  the  suit.  They  have  also  in- 
stituted a  separate  suit  against  the  auction- 
purchasers,  seeking  therein  to  recover  pos- 
session on  the  allegation  that  they  purchased 
only  the  rights  and  interests  of  Tarasoon- 
deree, which  was  only  a  life- interest.  In  their 
suit  Ramlall  Sircar  has  been  made  a  party. 

As  defendants  in  this  suit,  Juggut  Chunder 
and  Roopmonjooree  attack  the  plaintiff's  title, 
and  put  him  to  proof  of  his  adoption. 

The  plea  of  limitation  after  being  argued 
before  three  Judges,  theae  having  been  a 
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difference  of  opinion  at  first  between  Mr. 
Justice  Loch  and  Mr.  Justice  Steer  on  this 
point,  was  rejected  by  Mr.  Justice  Steer  and 
Mr.  Justice  L.  Jackson,  and  ultimately  ac- 
quiesced in  by  Mr.  Justice  Loch. 

With  regard  to  the  adoption  the  plaintiff's 
(Ramlall  Sircar's)  case  is  this:  He  alleges 
that  Soorjoo  Narayan,  shortly  before  his 
death,  executed  a  deed  of  permission,  signed 
and  sealed  by  himself,  and  dated  16th  Fal- 
goon  1242,  to  his  wife  Tarasoonderee, 
authorizing  her  to  adopt  a  son  ;  that,  on  28th 
Maugh  1251,  Tarasoonderee  adopted  plaint- 
iff, as  shown  by  the  registered  deed  of 
gift  of  that  date,  under  which  his  natural 
parents  made  him  over  to  his  Adoptive  mo- 
ther ;  that,  during  his  minority,  one  Kisto 
Gobind,  who  held  a  decree  against  TarasDon- 
deree  and  Ramkomul,  the  younger  brother 
of  Soorjoo  Narayan,  applied  in  the  year  1850 
(1257)  to  the  Court  for  execution  against 
Tarasoonderee,  alleging  that  he  had  settled 
with  Ramkomul,  and  praying  that  her  pro- 
perty might  be  sold.  A  petition  on  her  part 
was  filed  by  one  SurroopChunder  Ghose,  on 
31st  March  1850,  objecting  to  the  sale  of 
the  minor's  property ;  and  on  the  1 8th  day 
following  6th  Jeyt  1857,  he  presented  a 
second  petition,  and  with  it  filed  seven  docu- 
ments, among  which  was  the  original  per- 
mission to  adopt.  The  Principal  Sudder 
Ameen,  by  whom  the  execution-case  was 
disposed  of,  directed  the  sale  of  the  property 
to  take  place.  An  appeal  was  made  to  the 
Judge,  and  a  copy  of  the  deed  of  permis- 
sion and  other  documents  was  taken  on  7th 
August  1850  by  one  Mohender  Narayan, 
and  on  the  15th  idem  a  petition  on  the  part 
of  Ramkomul  was  filed,  obje&ing  to  the 
adoption,  and  denying  the  power  of  Tarasoon- 
deree to  adopt.  Into  this  question  the  Judge 
did  not  enter,  but,  assuming  the  fact  of  adop- 
tion, reversed  the  order  of  the  Principal  Sud- 
der Ameen.  On  21st  Bysack  1260  (23rd 
3),  Surroop  Chunder  Ghose  applied 
by  petition  for  the  return  of  the  documents, 
and  took  them  away,  giving  a  receipt  for  the 
same.  On  1st  Aghraun  1 260  (26th  November 
1853)  one  Hurro  Mohun,  Karpardaz  of  Tara- 
soonderee, applied  for  copies  of  these  docu- 
ments, and  the  record-keeper  reported  that 
they  were  no  longer  with  the  record.  The 
Judge  directed  enquiry  to  be  made,  and  sent 
for  and  examined  Surroop  Cnunder,  who  ad- 
mitted that  he  had  taken  the  documents,  and 
had  made  them  over  to  Tarasoonderee,  and 
filed  her  receipt,  and  the  Judge,  on  9th  Janu- 
ary 1854,  passed  an  order  staying  further 
proceedings.    A  petition  was  presented  on 


tnat  date  by  Tarasoonderee,  praying  for  further 
enquiry,  and  stating  that  she  had  not  autho- 
rize i  Surroop  to  take  back  the  documents,  and 
that  he  bad  not  made  them  over  to  her,  point- 
ing out  that  the  petition  of  Surroop  Chunder, 
applying  for  the  return  of  the  documents,  had 
been  surreptitiously  filed  in  order  to  proteft 
the  Amla  by  whose  connivance  the  deeds 
had  been  made  away  with.  The  Judge,  how- 
ever, considered  it  unnecessary  to  take  further 
steps  in  the  matter,  and  rejected  the  petition, 
and  matters  remained  as  they  were  till  the  pre- 
sent suit  was  instituted  ;  the  adoption  of  Ram- 
lall remained  unquestioned.  Tarasoonderee 
died  in  1264  (1857),  and  Ramlall  succeeded 
to  the  property  of  Soorjoo  Narayan,  which  re- 
mained unsold,  and  has  held  possession  ever 
since. 

Being  unable  to  file  the  original  deed  of 
permission,  the  plaintiff,  Ramlall  Sircar,  has 
ootaine J  and  filed  the  copy  taken  by  Mohen- 
der Narayan  on  the  7th  August  1850 ;  and  the 
contention  before  U3  is  whether  he  can  be 
allowed  to  file  this  secondary  evidence,  the 
original  being  still  in  existence,  producible, 
by  plaintiff's  own  showing,  but  not  produced. 
Much  evidence  has  been  gone  into  to  show 
that,  even  in  the  absence  of  the  deed  of  per- 
mission, there  is  ample  proof  of  the  adoption 
having  taken  place,  and  that  the  defendant, 
Juggut  Chunder,  and  his  mother,  as  well  as 
Ramkomul,  deceased,  and  the  other  members 
of  the  family  were  cognizant  of  the  fact,  and 
acquiesced  in  the  adoption.  Upon  this  corro- 
borative evidence  it  is  unnecessary  to  express 
an  opinion  till  we  dispose  of  the  admissibility 
or  otherwise  of  the  copy  of  the  deed  of  per- 
mission. 

It  is  contended  that  the  non-production  of 
the  original  deed  of  permission  to  adopt  is  an 
insurmountable  barrier  to  the  plaintiff's  claim, 
and  sufficient  to  defeat  the  plaintiff's  case. 
The  plaint  makes  no  mention  of  the  adoption, 
and  the  plaintiff's  written  statement  filed  on  . 
1 2th  December  1S62  (20th  Aghraun  1269), 
though  referring  to  the  adoption,  under  a 
deed  of  permission,  says  nothing  about  its 
loss  or  destruction,  nor  does  that  statement 
indicate  where  the  deed  is  to  be  found.  The 
present  suit  was  instituted  on  the  6th  Aug  1st 
1862  (23rd  Srabun  1269).  On  22nd  Srat  in 
1269  (5 ih  August  1862)  plaintiff  filed  a  |  e- 
tition,  stating  that  Surroop  Chunder  Ghrse 
had  filed  the  original  documents  with  ax 
others  in  1850,  and  had  taken  them  ba  k, 
and  prayed  the  Court  to  compel  the  s  id 
Surroop  to  produce  these  papers.  On  dt 
Kartick  1269  (4th  November  18 fa)  he 
presented    a  second    petition  to  the   ef  Ct 
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that  the  papers  had  got   into  the  hands  of 
Gooroo  Pershad  Dutt,  son  of  Doorga  Dutt, 
and  prayed  that  he  might  be  called  upon  to 
produce  them.  And  on  2nd  Poos  1269  (16th 
December  1862),  he  filed  a  third  petition  alleg- 
ing that  his  mother,  who  was  related  to  the 
Dutts,  had  gone  to  live  with  them,  and  died  in 
Gooroo  Persbad  Dint's  house ;  that  the  papers 
were  with  her,  and  were  now  probably  with 
Gooroo  Pershad.     That  such  was  the  catfe  is 
evident  from  the  fact  that  Gooroo  Pershad  had, 
in  another  case  in  the  Moonsiff's  Court,  actu- 
ally filed  one  of  the  seven  missing  documents, 
and  MohenderNarayan,  who  took  the  copy  of 
the  deed  of  permission  in  1850,  was,  so  it  is 
alleged,  his  mooktear.     Then   there  is   the 
evidence  of  Ramjoy  Mozoomdar,  a  witness 
for  the  plaintiff,  quoted  at  page    16  of  the 
Principal  Sudder  Ameen's   judgment,    who 
deposes  to  the  effect  that  he  had  seen  the 
documents  with  Gooroo  Persbad  Dutt ;  that 
Tarasooderee  had   determined  to  bring  an 
action  to  recover  this   very  property ;   that 
they  prepared  the  pleadings,  but  the  case  was 
not  instituted,  because   of   Tarasoonderee's 
death.     It  is  evident,  therefore,  that  Gooroo 
Pershad  is  not  a  hostile  party  to  the  plaintiff, 
and  the  fact  of  his  having  already  produced 
one  of  the  missing  documents,  when  it  was 
for  his  interest  to  do  so,  leads  to  the  presump- 
tion, almost  amounting  to  certainty,  that  the 
others  are  in  his  custody.     Surroop  Ghose 
has  been  examined,  and  he  distinctly  deposes 
to  having  given  the  documents  to  Tarasoon- 
.deree,     and     plaintiff's    own    petition    that 
Tarasoonderee   lived    with    the  Dutts,   and 
died  in  their  house,  and  the  production  of 
that  one  document  by  Gooroo  Dutt,  corro- 
borates  Surroop   Ghose's   evidence.      Why 
then  was  Gcoroo  Pershad  not  sent  for  and 
examined  ?     It  is  said  that  his  property  was 
attached,  but  why  was  the  law  not  made  to 
press  upon   him  to  its   full    extent?    Until 
a  party  have  exhausted  all  the  means  pre- 
scribed by  law  for  compelling  a  witness  to 
come  in  and  produce  a  document  known  to 
be  with  him,  secondary  evidence  cannot  be 
admitted.     The   copy  taken  by   Mohender 
Nrrayan,  who  is   the    mooktear  of   Gooroo 
Pe  shad,  cannot  be  admitted,  so  long  as  the 
ori  pnal  is  procurable,  or  its  loss  notsatisfac- 
loi  ily  accounted  for.     It  can  be  pioduced, 
ani  it  is  absolutely  necessary   for  the  pur- 
pc  es  of  this  suit  that  it  should  be  produced, 
an  1  the  only  reason  for  keeping  it  back  is 
that  the  parties  are  afraid  to  let  it  seethe  light. 
Tl  e  learned  Counsel  quoted  passages  from 
Ti  ylor  on   Evidence,  showing   under  what 
ci]  cum8tanccs  secondary  evidence  might  be 


admitted,  and  what  course  was  open  to  a  party 
where  a  witness  refused  to  produce  a  docu- 
ment in  his  custody.  He  then  referred  to  the 
decision  of  the  Privy  Council  noted  in  the 

margin  ;  is/,  as  laying 
Syud  Abbas  Ali  Khan     down  the  inflexible  rule 

YadecT  Ramy  Red-     °f  .laW   «g»"linf  the  re- 

dy,  3   Moore's  ind.    ceipt  of  secondary  evi- 
Ap.  756»  dence ;  2nd,  under  what 

circumstances  alone  a 
copy  of  a  copy  was  admitted — viz.,  where  the 
original  document  was  not  disputed,  which  is 
not  the  case  in  the  present  suit ;  and,  3rd, 
that  the  Privy  Council  would  not  lay  down  any 
rules  for  the  admission  of  evidence.  He  then 
quoted  the  decision  of  the  Sudder  Court  of  7th 
March  1859,  page  229 — Ramkishore  Acharj, 
Appellant,  which  lays  down  the  rule  that,  if 
the  original  be  attainable,  secondary  evidence 
could  not  be  admitted. 

In  disposing  of  the  question  now  before 
us,  we  must  put  aside  all  consideration  of  the 
hardship  to  the  plaintiff  should  he,  after  hav- 
ing been  recognized  as  the  adopted  son  for 
many  years,  be  unable  to  establish  by  pro* 
per  evidence  the  legality  of  that  adoption, 
for  if  it  be  hard  upon  him  to  be  deprived  of 
a  position  to  which  he  can  prove  no  legal 
right,  it  is  still  harder  to  the  legal  heirs  to 
have  been  kept  out  of  possession  of  property 
which  they  would  otherwise  have  enjoyed 
years  ago  but  for  the  intervention  of  this 
spurious  heir.  We  must  also,  in  determining 
this  question,  keep  separate  and  put  on  one 
side  the  fact  of  the  adoption,  and  all  the  sub- 
sequent conduct  of  the  parties,  which  no  doubt 
is  strong  corroborative  evidence  of  the  exis- 
tence of  a  permission,  should  we  be  satisfied 
in  the  first  place  from  such  evidence  as  is 
before  us  that  permission  to  adopt  was  given. 
The  printed  decisions  of  the  late  Sudder.con- 
tain  many  cases  of  adoption  in  which  the 
written  authority  to  adopt  has  been  filed,  and 
there  is  scarcely  a  single  case  in  which  th; 
written  authority  has  not  been  set  aside  as 
spurious,  and  the  adopted  son  deprived  of  his 
status.  The  result  of  those  decisions  shows 
the  necessity  of  the  most  careful  scrutiny  in  all 
cases  of  adoption  in  which  fraud  is  so.  conti- 
nually and  easily  practised,  and  how  necessary 
it  is  in  all  these  cases  to  demand  from  the 
paity  seeking  to  establish  an  adoption  the  very 
best  evidence  procurable ;  and  the  rule  by 
which  the  validity  of  such  document  may  be 
tested,  as  laid  down  by  the  Court  and  invari- 
ably followed,  is  contemporaneity  of  execution 
and  publication  of  the,  deed  of  permission, 
and  in  the  absence  of  this  test  all  the  cir- 
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cumstances  bearing  upon  the  alleged  deed, 
and  all  the  probabilities  for  and  against  its 
genuineness,  must  be  thoroughly  considered 
(Case  of  Monmohinee,  page  244,  S.  D.  of 
1857,  February  21st). 

In  the  present  case,  however,  the  original 
deed  has  not  been  propounded,  and  the  Court 
is  asked  to  admit  a  copy  which,  for  some 
purpose  not  clearly  made  known  to  the 
Court,  was  taken  from  the  Principal  Sudder 
Ameen's  Court  on  7th  August  1850,  by  one 
Mohender  Narayan,  when  the  original,  with 
other  documents,  had  been  filed  in  the  execu- 
tion-case of  Kisto  Gobi nd  versus  Tarasoon- 
deree.  Now, inthecase  of  Ramkishore  Achaij, 
reported  at  pages  229-261  of  the  Sudder  De- 
cisions of  1859,  and  bearing  date  the  7th 
March  of  that  year,  the  rule  for  the  admis- 
sion of  secondary  evidence  is  clearly  laid 
down,  and  it  was  admitted  in  that  case 
but  for  reasons  which  do  not  apply  to  the 
present. 

Before  disposing  of  this  question,  the 
Court  thought  it  advisable  to  send  for  and 
examine  Gooroo  Pershad  Dutt,  He  was  exa-* 
mined  on  31st  August  last,  and  the  purport 
of  his  evidence  is  to  this  effect :  That  he 
did  not  file  copy  of  the  mutation  pro- 
ceeding before  the  Court  in  case  No.  66  of 
1857  before  the  Moonsiff  of  Ram  pore  Beau- 
lean.  He  did  file  a  copy  which  he  obtained 
from,  the  Civil  Court,  but  this  is  not  that  copy, 
for  it  was  obtained  from  the  Collector's  Office, 
and  he  knows  nothing  about  it ;  that  he 
knew  Tarasoonderee,  who  died  in  his  lodging 
at  Rampore.  He  was  there  at  the  time,  but 
his  father,  Doorga  Pershad  Dutt,  had 
previously  deceased ;  that  Tarasoonderee' s 
brother,  Kalee  Bhyrub  Chowdry,  and  her 
adopted  son,  Ramlall  Sircar,  were  with  her 
at  the  time  of  her  death,  and  she  made  over 
to  them  all  her  papers ;  that  deponent  held 
the  farm  of  Tarasoonderee's  property,  and 
had  disputes  with  Ramlall,  and  was  obliged 

geTncopies  of  seven  papers  put  in  by 
Tarasoonderee ;  that,  after  her  property  had 
been  sold,  Tarasoonderee  came  to  deponent's 
father,  Doorga  Pershad,  to  assist  her  in  get- 
ting the  sale  set  aside  ;  that  she  lived  in  his 
house,  and  that  copies  of  the  papers  were 
taken  for  this  purpose,  and  among  them  copies 
of  the  deed  of  permission  and  mutation  pro- 
ceeding, but  cannot  say  whether  they  were 
taken  at  the  same  time.  Deponent  has  seen 
the  original  deed  of  permission.  It  was  pro- 
duced by  Tarasoonderee  when  she  came  to 
his  father's  house  to  obtain  his  assistance  to 
get  the  sale  reversed,  A  plaint  was  prepar- 
ed, and  Tarasoonderee  produced  first  a  copy,, 


and,  on  this  being  objected  to  by  the  vakeel 
as  inadmissible,  she  produced  the  original. 
It  was  ultimately  determined,  after  consulting 
with  the  vakeels,  not  to  institute  the  suit,  and 
the  original  deed  of  permission  was  returned 
to  Tarasoonderee.  This  was  about  1260, 
and  she  died  about  1264  or  1265.  The 
copy  of  the  deed  of  permission  was  also 
given  back  to  Tarasoonderee  at  her  request 
Identifies  the  copy  of  the  deed  of  permission 
filed  in  ihe  present  case  as  that  procured  by 
his  moo k tear,  Mohender  Narayan,  and  given 
back  to  Tarasoonderee.  The  copy  was  re- 
turned to  her  after  it  was  determined  not  to 
bring  the  suit.  Does  not  know  for  what  par- 
pose  she  required  it :  she  had  then  possession 
of  the  01  iginal.  Deponent  cannot  tell  why  the  j 
suit  proposed  to  be  brought  by  Tarasoonderee 
was  not  instituted,  but  there  was  some  con- 
fusion in  the  matter.  On  cross-examination 
the  witness  further  deposed  that  Kaiee 
Bhyrub  and  Ramlall  Sircar  took  away  all 
the  papers  belonging  to  Tarasoonderee ;  that 
deponent  received  no  papers  from  her  ;  that 
he  never  had  possession  of  the  original  per- 
mission to  adopt ;  that  it  was  brought  to 
Doorga  Pershad  when  it  was  proposed  to 
bring  a  suit,  and  given  back  in  three  or  four 
days.  Owing  to  some  confusion  (goolmal), 
it  was  determined  after  consultation  not  to 
bring  the  suit — what  that  confusion  was  the 
witness  cannot  say;  that  his  father  took 
the  deed  of  permission  to  the  vakeels,  and 
they  said  there  were  some  faults,  and  there* 
fore  the  suit  was  not  to  be  instituted. 
Does  not  remember  what  those  faults  were, 
but  heard  Tarasoonderee  ask  Doorga  Pershad 
what  they  were.  Believes  that  he  did  read 
the  original  deed  of  permission.  The  plaint 
intended  to  be  filed  was  engrossed  on  a 
stamp  of  Rs.  350.  Deponent  saw  the  ori- 
ginal deed  of  permission  about  two  months 
before  th*  case  in  the  Civil  Court,  which 
related  to  the  disappearance  of  the  deed  of 
permission. 

After  considering  the  evidence  regarding 
the  removal  or  disappearance  of  the  original 
deed  of  permission  with  the  other  papers 
filed  with  it,  the  only  conclusion  that  we 
can  come  to  is  that  these  papers  were  re- 
moved from  the  office  of  the  Principal 
Sudder  Ameen  of  Rajshahye  by  some  per* 
son  or  persons  in  collusion  with  the  native 
Aralah  of  that  Court ;  that  they  ever  reached 
Tarasoonderee's  hands  again  is  veiy  im- 
probable, notwithstanding  the  evidence  of 
Surroop  Chunder  Ghose  to  that  effect,  an£ 
the  receipt  which  Tarasoonderee  is  stated 
to  have  given  him,  and  which  he  filed  befaft 
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the  Judge  when  that  officer  was  making 
enquiries  as  to  their  removal  without  orders. 
There  can .  be  no  doubt  that  an  original 
document  purporting  to  be  a  deed  of  per- 
mission to  adopt  was  filed  with  other  papers 
in  1850,  and  in  the  course  of  that  year  a 
copy  of  the  deed  of  permission  was  taken 
by  Mohender  Narayan,  the  mooktear  of 
Doorga  Pershad.  The  papers  remained  in 
the  office  of  the  Principal  Sudder  Ameen 
till  1853  (1260),  in  which  year  they  were 
removed,  but  by  what  means  has  not  been 
explained  to  the  satisfaction  of  the  Court. 
It  appears  that,  on  1  ith  Aghraun  1260  (25th 
November  1853),  application  was  made  for 
copies  of  those  documents,  or  some  of  them, 
by  Hur  Mohun  Goopt,  an  agent  on  the  part 
of  Tarasoonderee.  What  was  the  object  in 
taking  these  copies  does  not  appear.  The 
officers  of  the  Court  reported  that  the  papers 
had  been  taken  away  by^  Surroop  Chunder 
Ghose,  who  had  filed  them  on  the  part  of 
Tarasoonderee.  He  was  examined  by  the 
Judge,  and  stated  that  he  had  taken  the 
papers,  and  returned  them  to  Tarasoonderee, 
from  whom  he  had  obtained  a  receipt.     The 

Judge  then  drew  up  a  proceeding,  dated  7th 
anuary  1854,  in  which  he  came  to  the 
conclusion  that  no  further  enquiries  ^ere 
necessary.  On  the  same  day  a  petition  was 
presented  by  Ram  Doss  on  the  part  of 
Tarasoonderee,  charging  Ram  Kishore  and 
other  Amlah  with  having  suneptitiously  made 
away  with  those  documents  to  serve  some 
purpose  of  their  own,  and  pointing  out  that 
the  petition  of  Surroop  Chunder  Ghose,  on 
which  he  voluntarily  came  forward,  and  stated 
that  he  had  taken  back  the  papers,  was  not 
filed  in  proper  course.  The  Judge,  however, 
refused  to  take  further  notice  of  the  matter, 
and  the  original  papers  have  disappeared 
from  that  time. 

We  have  now  the  evidence  of  Ram  Kishore, 
formerly  Peshkar  of  the  Principal  Sudder 
Ameen's  Court,  when  these  papers  disap- 
peared. He,  in  direct  opposition  10  ihe  evi- 
dence of  Surroop  Chunder  Ghose,  who  has 
also  been  examined  in  this  case,  and  repeats 
the  evidence  formerly  given,  deposes  that  the 
documents  were  stolen  from  the  record  by 
one  Eshan  Chunder  Mozoomdar,  a  Taid- 
novees  of  the  office,  at  the  instigation  of 
Doorga  Pershad  Duit,  who  is  at  enmity  with 
the  deponent,  and  sought  to  get  him  into 
trouble ;  that,  when  Hur  Mohun  Goopt,  on 
the  part  of  Tarasoonderee,  applied  for  a  copy, 
and  the  record-keeper  reported  that  the  do- 
cuments were  missing.  Ram  Joy  Mozoomdar 
and  Mohender  Narayan  said  that  he  should 
Vol  I. 


suffer;  and,  in  order  to  avoid  any  ill  conse- 
quences, he  induced  Surroop  Chunder  Ghose 
to  put  in  a  petition,  and  file  a  receipt,  pur- 
porting to  have  been  written  by  Tarasoon- 
deree ;  and  he  adds  that  the  documents  were 
taken  by  Doorga  Pershad,  and  are  now  with 
Gooroo  Pershad  Dutt.  He  then  proceeds  to 
give  a  most  lame  account  of  the  manner  in 
which  he  got  possession  of  the  copy  of  the 
deed  of  permission  filed  on  the  present  case. 
He  says  it  was  with  Bheem  Sircar  from  whom 
he  obtained  it,  but  his  reason  for  securing  it 
is  unintelligible.  Bheem  Sircar  has  not  been 
examined,  and  Mohender  Narayan  is  dead. 
This  witness  has  now;  purchased  a  share  in 
the  property  from  Ramlall  Sircar,  and  is 
helping  to  carry  on  the  present  suit.  His 
account  of  the  disappearance  of  papers,  and 
of  his  endeavour  to  put  things  straight,  is  not 
improbable,  and  shows  to  what  lengths  the 
law  and  unprincipled  Amlah  of  the  Courts 
will  go,  and  what  tortuous  paths  they  will 
pursue  to  cover  their  own  shortcomings. 
While  the  Court  places  little  reliance  on  the 
evidence  of  this  witness,  as  far  as  it  goes  to 
implicate  Doorga  Pershad,  the  Court,  at  the 
same  time,  thinks  that  as  little  can  be  placed 
on  the  allegation  of  Surroop  Chunder  that  he 
took  away  the  documents,  and  gave  them  to 
Tarasoonderee.  Had  he  done  so,  there  ap- 
pears no  reason  why  she  should  have  come 
forward  and  pressed  the  Judge  to  enquire  into 
the  conduct  of  the  officers  of  the  Sudder 
Ameen's  Court.  It  cannot  be  said  that  she 
took  them  away  in  a  hurry,  because  she  was 
afraid  to  expose  the  deed  of  permission  to  the 
light,  for  it  had  been  on  the  record  for  more 
than  three  years. 

The  next  notice  that  we  have  of  this  do- 
cument is  in  the  evidence  of  Gooroo  Per- 
shad Dutt.  It  was  stated-  to  the  Court  below 
that  this  witness  had,  in  another  case,  filed 
copy  of  a  mutation  order,  being  one  of  the 
documents  put  in  by  Tarasoonderee  alonj 
with  the  deed  of  permission,  and  that  the 
other  deeds,  which  disappeared  from  the 
Sudder  Ameen's  office,  were  in  his  posses- 
sion. The  Principal  Sudder  Ameen  has,  we 
think,  on  insufficient  grounds,  concluded  that 
this  copy  was  one  of  the  seven  documents 
belonging  to  Tarasoonderee.  It  might  have 
been  put  in  by  Gooroo  Pershad  Dutt  in 
the  Moonsiff's  Court,  but  there  is  nothing  to 
connect  him  with  that  act,  nor  is  there  any 
endorsement  or  other  mark  by  which  it  can 
be  shown  that  this  document  was  one  of 
the  seven.  This  witness  deposes  that 
he  saw  the  original  deed  of  permission  in 
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Tarasoonderee's  hands ;  that  she  came  to  his 
father's  house  in  1260,  and  died  in  1264,  so 
that  it  must  have  been  after  the  disappear- 
ance   of    these    papers    from    the    Sudder 
Ameen's  office   that  he  saw  them   in  the 
custody  of  their  proper  owner.    This  would 
be  important  if  we  could  give  credit  to  the 
testimony  of  this  [witness,  but,  on  the  points 
he  is  most  required  to  give  clear  statements, 
there  he  is  most  reticent ;  and  where,  from  his 
connection  with  Doorga.  Pershad  and  Tara- 
soonderee,  he  was  in  a  position  to   know 
what  was  going  on,  there  he  professes  com- 
plete   ignorance.     Besides,    he    came    into 
Court  hostile  to  the   plaintiff,  and    in    his 
written  statement,  for  he  is  a  defendant  in 
the  suit,  he  distinctly  declared  that  Soorjoo 
Narayan  had  never  executed  a  deed  of  per- 
mission in  favour  of  his   wife  to  make   an 
adoption,    and    that    Ramlall   was   not  the 
adopted  son  of  Soorjoo  Narayan.      On  these 
points  this  witness  seemed  inclined  to  alter 
his    opinion    when     examined    before    this 
Court.    He  deposes  that  the  deed  of  per- 
mission  is  not    with   him.     If    it  be    with 
Ramlall,  as  the  witness  states,  there  seems 
no    sufficient     reason     for    his    keeping    it 
back   after   it  had  once  been  exposed    to 
public  view  for  three  years,  and  was  not  then 
impeached.     It  is  true  that  Ramkomul,  the 
brother  of  Soorjoo  Narayan,  then  filed  a  peti- 
tion denying  the  adoption,  but  this  was  done 
after  he  had  been  carrying  on  various  acts 
for  a  series  of  years   admittedly  with   the 
knowledge  of  the  adoption,  and  in  further- 
ance of  the  interest  of  the  adopted  son  in 
conjunction  with  his   own.     He  opposed  it 
when  he  thought  that  by  so  doing  he  might 
avoid  the  payment  of  a  decree,  and  throw 
the  burden  on  his  deceased  brother's  pro- 
perty.    Bnt  though    interested,  as  were  the 
other   legal   heirs,   in   setting  the   adoption 
aside,  he  did  not  attempt  to  do  so  during  his 
life-time ;  and  it  was  left  for  his  sons,  when 
le  principal  actors  had  quitted  the  stage, 
and  lapse  of  time  made  the  fact  more  diffi- 
cult to  prove,  to  question  an    adoption,  the 
truth  or  falsehood  of  which  their  father  was 
best  able  to  know,  and  who,  by  his  acts,  had 
shown   that  he  believed  the  adoption  valid. 
As  for  the  petitions  presented  by  the  plaintiff, 
Ramlall  Sircar,  on  which  so  much  stress  has 
been  laid  by  the  opposite  party,  we  cannot 
concur  with  the  learned   Counsel  that  they 
prove  that  plaintiff  was  cognizant  of  the  exist- 
ence of  the  deed  of  the  permission.     They 
appear  to  us  to  exhibit  the  acts  of  a  man 
anxious  to   discover  where   important    do- 
cuments are  concealed,  and  endeavouring,  by 


all  means  in  his  "power  to  get  hold  of  them. 
He  hears  one  story,  and  then  prays  for  the 
assistance  of  the  Court  in  one  direction  ;  be 
hears  another  story,  and  again  seeks  that 
assistance  to  be  exercised  in  another  quarter. 
He  is  driven  from  pillar  to  post,  and  from 
post  to  pillar,  in  the  vain  endeavour  to  get 
possession  of  the  documents  all-important  to 
his  case.  He  appears  to  have  used  all 
possible  diligence  in  endeavouring  to  dis- 
cover and  produce  the  papers,  and  has  failed 
in  the  attempt.  Looking,  then,  to  the  cir- 
cumstances before  us,  we  find  that  a  certain 
document,  purporting  to  be  a  deed  of  per- 
mission, was  filed  in  the  Court  pf  the  Sud- 
der Ameen  in  1850;  that  it  was  taken  from 
that  office,  and  did  not  find  its  way  back  to 
Tarasoonderee's  hands,  for  we  think  the  evi- 
dence, to  prove  ihat  the  documents  were  re- 
turned to  her,  is  altogether  unworthy  of  credit; 
that,  as  the  plaintiff  .has  made  every  reason- 
able exertion  to  trace  the  missing  docu- 
ments, in  which  he  has  failed,  and  is  him- 
self not  responsible  for  their  disappearance 
or  present  non-appearance,  we  think  that 
there  are  sufficient  grounds  made  out  for 
the  admission  of  secondary  evidence  in  this 
case,  and  we  proceed  to  try  the  question  of 
the  adoption  and  of  the  permission  to  adopt 
from  such  evidence  as  is  before  the  Court. 

The  fact  of  the  adoption,  and  that  it  was 
made  with  due  regard  to  all  necessary  ceremo- 
nies, may,  we  think,    be  admitted    without 
question ;  that  it  took  place  in  furtherance  of 
a  power  to  adopt,  we  must,  in  the  absence  of 
the  original  document,  gather  from  the  acts  of 
the  parties  most  interested  in  setting  aside 
the  adoption.     Now,  we  have  placed  before 
us  a  series  of  acts  done  by  them  in  conjunc- 
tion   with  Tarasoonderee  avowedly    acting 
as  the  mother  of  the  adopted  son,  from  which 
we  cannot   but    conclude    that    they    were 
cognizant  of  the  adoption,  knew  that  it  was 
valid,   and  acquiesced   in  it.     It  cannot  be 
said  that  the  representatives   of  the  opposite 
party    bad    no    opportunity  of   calling   this 
adoption    in   question    before    the    present 
time,  for  we  find  that   Ramkomul,  father  of 
the  respondent,  Juggut  Chunder,  acted  some* 
times   in   accord   with  Tarasoonderee,  and 
sometimes  was  opposed  to  her;  but,  except 
on  one  occasion,  he  did  not  call  her  right  to 
adopt  a  son  in  question,  and  then  the  objec- 
tion came  to  nothing,  and  the  rights  of  the 
adopted  son  were  upheld.     Looking,  tberV 
fore,   to  all  the  circumstances  of  the  case^ 
and  bearing  in  mind  the  strong  feeling  there 
is  in  the  mind  of  a  Hindoo  dying  childless 
to  authorize  his  widow  to  adopt  a  son  fol 
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his  soul's  benefit,  we  conclude  that  Ram- 
komul  Sircar,  the  plaintiff,  was  by  permis- 
sion of  Sooijoo  Narayan  duly  adopted,  and,  as 
such,  is  entitled  to  succeed  to  his  properly. 
We  therefore  dismiss  the  appeal  of  Juggut 
Chander  and  others,  with  costs  bearing  in- 
terest. 

We  now  come  to  the  appeal  of  Greesh 
Chunder  Lahooree.  The  appellant  is  an 
auction-purchaser  in  execution  of  a  decree 
The  decree  was  obtained  against  Tara- 
soonderee  by  her  co-parceners,  who  sued  to 
recover  arrears  of  Government  revenue 
which  they  had  paid  on  her  account,  and 
for  the  benefit  of  the  estate  for  some  years ; 
and  it  is  argued  that,  by  the  proclamation, 
only  the  rights  and  interests  of  Tarasoonderee 
were  sold ;  yet  the  sale  was,  in  effect,  a  sale 
of  the  estate,  and  not  of  the  life-interest, 
of  Tarasoonderee;  ani  to  determine  this  it 
is  necessary  to  ascertain  whether  any  benefit 
was  conveyed  to  the   estate.      The  case  of 


and  preserved  it  from  sale  for  arrears  of 
revenue.  A  decree  was  given  against  Tara- 
soonderee on  31st  December  1850,  and  cer- 
tain property— namely,  one  anna  out  of  three 
annas  of  Pergunnah  Jeasoondah — was  sold  on 
the  i6thAghraun  1258  (1st  December  1851) 
and  2£  annas  of  Pergunnah  Handyal  on  2nd 
Magh  1258  (14th  January  1852),  and  pur- 
chased  by  the  appellant's  ancestor  Kalee- 
kant  Lihooree.  On  the  other  hand,  it  is 
contended  that,  as  shown  by  the  decision  of 
1st  December  1851,  the  rights  and  interests 
of  the  judgment-debtor  alone  were  sold,  and 
the  same  declaration  is  made  in  a  subsequent 
proceeding  held  by  the  Judge  on  13th 
March  1852,  who  stated  that  there  was  no 
necessity  to  postpone  the  sale,  as  only  the 
rights  and  interests  of  the  judgment- debtor 
were  sold.  With  such  public  notification 
before  him,  the  auction-purchaser  could  not 
plead  ignorance  of  the  limited  interest  he 
was  purchasing.     We  think,  however,  in  this 


Kalee   Churn    Mitter,   of    i8ih   July    1859,    case  that  the  decree  was  not  against  Tara- 


page  996,  is  quoted  in  support  of  this  view 
of  the  case,  as  also  the  case  of  Tarakant 
Bhuttacharjee,  of  the  6ih  January   1863,*  of 


soonderee  personally,  but  as  guardian  of  the 
adopted  son,  and  not  for  a  personal  debt,  but 
for  payments  made  by  co  sharers  of  Govern- 


Seetoo  Bebee  of  23rd  May,  and  Buksh  Ali  of    ment  revenue  on  account  of  the  adopted  son, 


the  17th  July  1863. 


as  represented  by  Tarasoonderee,  to  preserve 


The  first  case  quoted  is  not  actually  in  their  joint  property ;  and  to  recover  the  mo- 
point.  In  that  the  properly  appears  to  have  ney  so  paid,  they  are  entitled  to  look  to  the 
been  sol  1  before  any  adoption  had  taken  estate  which  has  benefited  by  such  payments, 
place.  The  debt  was  the  debt  of  the  hus-  1  We  think,  therefore,  that  the  sale  in  this 
band,  and  the  Court  held  that,  though  the    case  must  hold  good  as  against  the  adopted 


heading  of  the  sale-notice  set  forth  that  the 
rights  and  interests  of  Joydoorga  would  be 
sold,  her  name  was  used,  because  S)orjoo 
Narayan,  her  husband,  had  deceased,  and 
there  was  nothing  to  show  that  the  debt  was 
other  than  the  debt  of  the  husband  whom 
the  widow  represented.  The  second  case 
turns  very  much  on  the  same  point.  The 
debt  was  the  debt  of  the  deceased.  He  left 
two  widows  and  an  adopted  son.  The  rights 
and  interests  of  the  widows  were  put  up  for 
sale,  but,  as  the  property  was  sold  for  the 
debt  of  the  deceased,  the  incorrect  de- 
scription in  the  notification  of  sale  did  not 
prove  that  merely  the  life-interest  of  the 
widows  was  sold,  but  that  the  purchaser 
acquired  the  right  and  title  of  the  original 
debtor. 


son. 

In  the  second  case,  in  which  property  was 
sold  under  a  decree  of  30th  March  1850,  we 
hold  that  this  was  a  personal  debt  of  Tara- 
soonderee, for  which  she,  and  not  the  estate,  is 
liable.  The  suit  was  on  a  bond  for  money 
lent  to  Tarasoonderee  on  the  allegation  that 
it  was  required  for  the  payment  of  Govern- 
ment revenue ;  and  certain  petitions  to  the 
Collector  to  show  that  the  money  borrowed 
had  been  so  applied,  were  produced  in  sup- 
port of  the  plea.  We  cannot  admit  thi 
evidence.  It  is  easily  concocted,  and  the 
mere  recital  in  the  bond  of  the  purpose 
for  which  the  money  was  required  is  no 
sufficient  proof  that  such  was  the  case. 
In  the  absence,  therefore,  of  all  satisfac- 
tory proof  that  the  debt  is  other  than   per- 


In    the    case    before    us,    however,    the    sonal  to  Tarasoonderee,  we  reverse  the  sale. 


action  against  Tarasoonderee  was  brought 
\  after  the  adoption,  and  as  mother  of  the 
.adopted    son.     She   was    then    holding    the 

estate  on  his  account  as  his  guardian. 
i^ne  payments  made  by  the   decree-holders 

Were  clearly  for  the  benefit   of    the   estate, 


With  the  modification  above,  we  confirm 
the  decision  of  the  Principal  S udder  Ameen. 
Tne  costs  in  the  contention  between  Ram- 
lal  Sircar  and  the  auction-purchasers  will  be 
in  proportion  to  the  amount  decreed,  and 
dismissed  with  interest  to  date  of  liquidation. 
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The  2 1  st  September  1864. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Mahomedan  Law  —  Gifts  in  Contemplation  of 
Death— Effect  of  Will  when  no  Heirs— Rights 
of  Pre-deceased  husband's  heirs. 

Case  No.  251  of  1864. 

Special  Appeal  from   a   decision  passed  by 

Baboo     Huro    Gowree    Dose,  Principal 

Sudder  Ameen   of  Chiltagong,  dated  the 

2isi  December  1863,  reversing  a  decision 
passed  by  Mr.  H.   Finney,  Sudder  Ameen 

of  that  District^  dated  the  8th  September 
1860. 

Musst.  Ekin  Bebee  (Plaintiff),  Appellant, 

versus 

Meer  Ashruf  Ali  and  others  (Defendants), 

Respondents. 

Mr.  C.  Gregory  and  Baboos  Kishen  Succa 
Mookerjee  and  Kalee  Mohun  Doss  for 
Appellant. 

Baboos  Chunder  Mad  hub  Ghose  and  Romesh 
Chunder  Milter  for  Respondents. 

According  to  the  Mahomedan  law,  a  gift  made  in 
contemplation  of  death,  though  not  operative  as  a  pi  ft, 
operates  as  a  legacy.  Ordinarily  it  conveys  to  the 
legatee  property  not  exceeding  Jrd  of  deceased's  whole 
property,  the  remaining  frds  going  to  the  heirs.  In 
the  absence  of  heirs,  a  will  carries  the  whole  property. 
Whatever  may  be  the  position  and  rights  of  a  husband 
being  the  only  surviving  heir  of  his  wife,  according  to 
the  Mahomedan  jaw,  there  is  no  representation  in 
matters  of  succession,  and  therefore  those  rights  do  not 
descend  to  the  heirs  of  a  husband  who  has  pre-deceased 
the  wife,  and  who  are  themselves  no  relations  of  the 
wife.  In  fact,  under  the  Mahomedan  system,  after  the 
dissolution  of  a  marriage-contract  by  death  or  other- 
wise, the  parties  or  their  heirs  bear  no  more  relation  to 
one  another  than  the  heirs  of  quondam  partners  in  the 
same  mercantile  house. 

This  case  was  remanded  on  the  28th 
%bruary  1863.  It  had  been  found  as  a 
fact  that  the  property  in  dispute  was  the 
absolute  property  of  the  deceased  Baneejan. 
During  her  last  illness  she  gave  it  by 
deed  of  gift  to  plaintiff.  At  the  former 
hearing  the  Court  ruled  that  a  gift  made 
on  a  death  bed  in  contemplation  of  deato 
could  not  operate  as  a  gift,  but  only  as  a 
legacy,  and  the  facts  not  being  then  suffi- 
ciently clear,  remitted  the  case  to  the  lower 
Court  to  find  whether,  in  fact,  the  gift  was 
made  in  contemplation  of  death,  with  a 
general  direction  to  apply  the  Mahomedan 
law  to  the  facts  as  found.  On  the  remand 
the   lower   Court  has  found  that  the  deed 


of  gift  was  made  in  contemplation  of 
death;  that,  therefore,  it  cannot  operate  to 
convey  a  valid  gift ;  and  upon  this  ground 
the  Court  has  dismissed  the  plaintiffs  suit 
altogether.  It  seems  clear  to  us  tha%  in  thus 
acting,  the  lower  Court  has  erroneously 
overlooked  the  rule  of  law  already  laid 
down  by  this  Court — viz ,  thit  under  Maho- 
medan law  a  gift  made  in  contemplation 
of  death,  though  not  operative  as  a  gift, 
operates  as  a  legacy.  Of  this,  we  think,  there 
can  be  no  doubt.  As,  then,  the  facts  are 
found,  the  gift  in  contemplation  of  death 
made  by  the  deceased  in  favour  of  the  plaint- 
iff will  operate  so  far  as  a  will  would  operate. 
Ordinarily,  it  would  suffice  to  convey  to  the 
legatee  any  property  not  exceeding  one-third 
of  deceased's  whole  property,  the  remain- 
ing two-thirds  going  to  the  heirs- at- law. 
But  in  this  case  defendant's  Counsel  urges 
that,  so  far  as  appears  in  the  suit,  the 
deceased  has  left  no  heirs  ;  that  the  defend- 
ants are  in  no  way  her  heirs ;  and  that  there- 
fore the  legatee,  as  against  them,  takes  the 
whole.  There  is  no  doubt  that,  in  the 
absence  of  heirs,  a  will  will  carry  the  whole 
property.  The  question  is,  whether  tbe 
defendants  are,  as  heirs  of  the  deceased, 
competent  to  claim  against  the  legatee. 
Defendants  are  not  the  relations  of  tbe 
deceased  Baneejan,  but  the  descendants  and 
heirs  of  Baneejan's  husband  who  foredeceas- 
ed  Baneejan.  The  point  for  us  to  decide  is, 
whether,  in  the  absence  of  any  nearer  or 
any  other  heirs,  the  relations  and  heirs  of  a 
previously-deceased  husband  are  the  heirs 
of  the  wife.  This  difficulty  appeared  to 
be  conclusively  met  by  the  Futwa  of  MouU 
vie  Mahomed  Mazhar,  the  officer  who  then 
held  the  office  of  Kazee-ool-Kazat  of  this. 
Court.  He  says  :  "  In  a  case  where,  in  con- 
"sequence  of  the  invalidity  of  the  gift  or 
"  religious  endowment,  the  same  is  cons- 
"  dered  as  a  devise  under  a  will,  and  tbe 
"  testator  had  no  heirs,  but  those  of  ber 
"husband,  although,  according  to  the  rale 
"  laid  down  by  the  ancient  school,  the  devisee 
*'  ought  to  be  the  sole  owner  of  the  property 
"to  the  prejudice  of  the  heirs  of  the  tans- 
"  band  of  the  testatrix,  still,  according  to  tbe 
4<  opinion  of  the  modern  school  and  author- 
'*  ity  of  several  commentators  and  compilers 
"  (as  is  stated  in  many  Mahomedan  law- 
"  books),  the  heirs  of  her  husband,  though  tbef 
"  are  noc  her  agnates,  but  being  her  cognates, 
"must  have  preference  to  her  relations  by 
"  father  or  mother's  side,  and  the  devisee 
"  under  the  will  with  reference  to  the  entiie 
"  property.  Hence,  under  such  circumstances, 
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"  after  the  enforcement  of  the  will  as  regards 
\  "  one-third,  the  heirs  of  the  husband  of  the  tes- 
"  tatrix  are  entitled  to  the  remaining  two-thirds 
"according  to  the  creed  by  which  futwahs 
"  are  allowed." 

We  had,  however,  grave  doubts  as  to  the 
correctness  of  this  futwah,  which  was  wholly 
impugned  by  the  appellant,  and  in  support  of 
which  the  respondents  were  unable  to  show 
any  authority.  We  therefore  thought  it  ne- 
cessary to  summon  before  us  as  a  witness  the 
late  Kazee-ool-Kazat,  Mahomed  Mazhar,  with 
the  books  on  which  he  relied,  and  to  cajl  upon 
him  to  explain  his  futwah,  and  to  point  out  the 
many  Mahomedan  law-books  according  to 
which  he  said  "  the  heirs  of  the  husband  must 
have  preference  to  relatives  by  father  or  the 
mother's  side,  and  are  entitled  to  two-thirds  of 
the  property." 

We  regret  to  find  that  Mahomed  Mazhar 
has  failed  in  any  way  to  support  his  futwah, 
or  to  point  out  a  single  passage  in  any  Maho- 
medan law-book  which  in  any  degree  bears 
out  the  doctrine  above  cited.  The  utmost  he 
attempts  to  show  is  that  there  is  authority  for 
saying  that,  in  the  absence  of  other  heirs,  a 
husband  surviving  the  wife  may  take  the  pro- 
perty, rather  than  that  it  should  lapse  to  the 
State  as  " Bait-ool  Mai."  But  that,  even  in 
this  view,  the  heirs  of  a  deceased  husband  can 
take,  is  a  proposition  for  which  there  is  neither 
authority  nor  any  passage  from  which  any 
such  thing  can  be  inferred.  In  fact,  Maho- 
med Mazhar  now  directly  admits  that,  under 
the  circumstances  of  this  case,  the  legatee, 
and  not  the  heirs  of  the  husband,  must  take 
the  whole  property.  There  is  no  authority  on 
the  other  side. 

We  have  now  no  doubt  about  the  case.  It 
seems  to  us  that,  whatever  may  be  the  posi- 
tion and  rights  of  a  husband  being  the  only 
surviving  heir  of  his  wife,  it  is  a  first  principle 
of  Mahomedan  law  that  there  is  no  represen- 
tation in  matters  of  succession,  and  therefore 
those  rights  do  not  descend  to  the  heirs  of  a 
husband  who  has  pre-deceased  his  wife,  and 

•who  are  themselves  no  relations  of  the  wife. 
In  fact,  under  the  Mahomedan  system,  mar- 
riage is  purely  of  the  nature  of  a  contract,  and 
after  that  contract  is  dissolved  by  death  or  in 
any  other  way,  the  parties  or  their  heirs  bear 
no  more  relation  to  one  another  than  the  heirs 
of  those  persons  who  were  at  some  former 

^  time  partners  in  the  same  mercantile  house. 

We  consider,  then,  that  the  appeal  must  be 
decreed,  and  that  the  property  in  suit  must 
'be  adjudged  to  the  plaintiff. 


The  21st  September  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr,    § 

Puisne  Judges. 

Mode  of  deciding:  the  Transferable  Nature 

of  a  Tenure. 

Case  No.  412  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  A.  Pigouy  Judge  of  Hooghly,  dated 
the  jotk  December  r86jt  modifying  a  deci- 
sion of  Baboo  Kasessur  Mit/er,  Prin- 
cipal S udder  Ameen  of  that  District, 
dated  the  14th  December  i860. 

Joy  Kissen  Mookerjee  and  others 
(Defendants),  Appellants, 

versus 

Raj  Kissen  Mookerjee  (Plaintiff), 
Respondent, 

Baboos  Banee  Madhub  Banerjee  and  Mo- 
hendro  Loll  Shome  for  Appellants. 

Baboos  Kissen  Succa  Mookerjee  and  Gopal 
Loll  Mitter  for  Respondent. 

The  transferable  nature  of  a  tenure  is  a  question  to  be 
decided  in  each  case  by  reference  to  local  customs  only, 
and  not  by  the  evidence  of  a  few  antagonistic  witnesses. 

The  Judge  finds,  in  regard  to  the  land  sold 
by  Ram  Tunnoo  Mullick  to  the  defendant, 
comprising  1  beegah  5  cottahs,  that  he  held 
the  land  on  a  mokurreree  lease,  and  that  such 
a  tenure  under  the  ruling  of  the  Sudder  Court's 
decision  of  1858,  page  653,  is  a  transferable 
tenure,  and  that  the  defendant  is  entitled  to 
obtain  direct  possession  of  it. 

In  regard  to  the  other  three  tenures,  he 
finds  that  Kissory  Ghose  sold  cottahs  13-3, 
and  Mothoor  Ghose  10  cottahs,  and  Goluck- 
monee  1 4  cottahs  to  the  defendant ;  that  they 
are  khoodkhast  ryots,  and  have  held  posses- 
sion of  the  lands  for  a  long  time ;  but  with 
reference  to  a  ruling  of  the  late  Sudder 
Court  in  the  case  of  Muddoo  Soodun  Ghose, 
page  9S7  of  1859,  he  considers  that  th< 
tenures  are  not  transferable  without  the  con- 
sent of  the  proprietors,  and  as  this  has  not  been 
accorded,  the  sale  is  invalid,  and  plaintiff  must 
be  allowed  to  enter  upon  possession. 

It  is  a  question  of  great  difficulty  to  know 
what  tenures  are  transferable.  In  every 
district  of  Bengal  there  is  different  custom, 
and  this  question  can  only  be  decided  by 
reference  to  local  custom.  What  is  the 
custom  in  Lower  Bengal  is  not  so  in  the 
eastern  or  northern  parts,  and  vice  versd. 
In  some  parts  the  khoodkhast  tenants  are 
allowed   to  sell  w  thout  reference   to   their 
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landlord ;  in  other  parts  the  practice  has  not 
been  allowed,  and  the  only  method  by  which 
the  question  in  each  case  can  be  decided  is 
by  reference  to  local  custom,  and  not  by  the 
evidence  of  a  few  antagonistic  witnesses. 
We  therefore  remand  the  case  to  the  Judge 
for  the  purpose  of  having  a  local  investigation 
made  with  regard  to  the  custom  that  prevails 
in  that  part  of  the  district  in  which  these  lands 
are  situated  as  to  the  transferable  nature  of 
these  tenures.  The  Judge's  decision  as  to  the 
mokurreree  lease  of  Ram  Tunnoo  Mullick, 
which  does  not  appear  to  have  been  called  in 
question  down  below,  will  stand  good. 


The  2 1 st  September  1864. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Interest. 

Case  No.  584  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
F.  L.  Beaufort,  fudge  of  the  24-Pergun- 
nahs9  dated  the  23th  August  1863,  modify- 
ing a  decision  passed  by  Baboo  Nilmonee 
Mitter,  Deputy  Collector  of  that  District, 
dated  the  lyth  June  1863. 

Kassee  Nath  Roy  Chowdhry  and  others 
(Plaintiffs),  Appellants, 

versus 

Mynuddeen  Chowdry  and  others  (Defendants), 

Respondents. 

Mr.  P.  T.  Allan  and  Baboo  Prosunno  Coomar 
Bose  for  Appellants. 

Mr.  A.  F.  Lingham  for  Respondents. 

The  word  "liable"  in  section  20,  Act  X.  of  1859, 
leaves  it  in  the  discretion  of  a  Court  to  grant  interest  or 
not. 

The  plaintiff  in  this  action  sues  for  the  re- 
^very  of  rents  for  three  years,  1267,  1268, 
and  1269  It  appears  that,  previous  to  the 
institution  of  the  present  suit,  the  defendants 
deposited  the  sum,  which  they  admitted  to  be 
due,  in  the  collectorate,  but  plaintiff  refused 
to  take  the  money  for  certain  reason,  and 
instituted  the  present  action  against  them. 

The  first  Court  gave  plaintiff  a  decree  for 
the  amount  claimed  by  him  with  costs,  interest, 
and  Rs.  30  damages. 

On  appeal,  the  Judge  simply  gave  plaint- 
iff a  decree  for  the  amount  deposited  with- 
out interest,  adding  that  plaintiff,  who  has, 
it  seems,  recently  acquired  the  property, 
might  sue  these  tryots  for  kubooleut,  or  take 


any  other  steps  he  might  think  necessary  to 
determine  their  j  umma.  He  saddled  the  plaint* 
iff  with  costs  of  both  Courts. 

Plaintiff  now  appeals  specially  urging  that 
he,  under  ihe  law,  is  entitled  to  interest  from 
the  date  on  which  the  instalment  decreed  by 
the  Judge  fell  due  up  to  the  date  on  which  the 
defendant  deposited  the  sum  in  Court ;  and,  as 
the  Judge  has  neither  given  him  interest,  nor 
assigned  any  reason  for  not  doing  so,  the  Court 
should  supply  the  defect  in  the  Judge's  order. 

Section  20  of  Act  X.  of  1859,  after  defining 
when  and  under  what  circumstances  an  instal- 
ment of  rent  becomes  an  arrear  of  rent,  enacts 
that,  unless  otherwise  provided  by  written  agree- 
ment, such  arrear  shall  be  liable  to  interest  at 
12  per  cent,  per  annum.  The  plaintiff  con- 
tends that  the  word  *'  liable"  used  with  reference 
to  the  arrear  is  equivalent  to  saying  that  the 
party  to  whom  the  arrear  is  due  is  entitled  to 
interest  at  the  above  rate.  But  looking  merely 
to  the  terms  used,  we  are  clearly  of  opinion  that 
there  is  a  great  difference  between  them,  auL . 
that  the  words  actually  used  leave  a  discretion 
in  the  Court  either  to  grant  the  interest  or  not; 
whereas  the  words  of  which  they  are  alleged  to 
be  the  equivalent  convey  a  legal  right  of  which 
a  party  might  demand  the  enforcement  by  the 
Court.  This  opinion  is  confirmed  by  the  re* 
marks  of  Chief  J  ustice  Peacock  made  in  one  or 
two  cases  cited  before  us — remarks  which, 
though  obiter,  yet  fortify  us  in  the  judgmental 
which  we  have  arrived.  Moreover,  we  would 
observe  that,  before  the  enactment  of  Act  X.  of 
1859,  the  awarding  of  interest  in  all  cases  was 
not  the  law  followed  by  the  late  Sudder  Court* 
but  as  may  be  seen  by  a  reference  to  the  Report* 
for  1852,  page  508,  in  cases  in  which  there  waa 
no  contract  on  the  point  between  the  parties, 
interest  previous  to  tne  date  of  suit  was  not  given } 
unless  the  party  had  made  a  clear  demand  of' 
payment  with  interest,  and  accounted  satisfac- 
torily for  his  having  omitted  to  levy  the  prin- 
cipal arrear  in  due  course  by  summary  process. 
Altogether,  for  reasons  above  given,  we  think : 
there  is  no  valid  ground  for  the  contention  of  i 
the  plaintiff.  We  therefore  dismiss  the  special ; 
appeal  with  costs. 


The  2 1  st  September  1S64. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, :. 

Puisne  Judges. 
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Enhancement— Suits  to  contest  Notice  of— 
Onus  Probandi— Ameen's  Report. 

Cases  Nos.  1497  and  1498  of  1864  under 
Act  X.  of  1859. 

i  Special  Appeals  from  decisions  passed  by 
Mr.  F.  L.  Beaufort \  Judge  of  the  24- Per- 
gunnahs,  da  fid  the  2jrd  February  1864, 
affirming  decisions  of  Baboo  Obhoy  Chum 

1  Mullick,  Deputy  Collector  of  that  District, 
dated  the  12th  August  1863. 

Dinnonath  Bose  Mullick  (Defendant), 

Appellant, 

versus 

Juggeshur  Mundul  and  Shumboo  Chunder 
Ghosal  (Plaintiffs),  Respondents. 

B a  boos  Kissen  Kishore  Ghose  and  Greeja 
Sunker  Mozoomdar  for  Appellant. 

Baboo  Hem  Chunder  Banerjee  for 
Respondents. 

When  a  ryot  sues  to  contest  a  notice  of  enhancement, 
|  although  the  onus  is  on  the  landlord  to  prove  his  grounds 
\  of  enhancement,  yet  the  Court  (instead  of  giving  the 
!  plaintiff  a  decre~  merely  upon  an  Ameen's  report  of  the 
I  defendant  having  overstated  the  area  held  by  the  plaint- 
."  iff,  and  the  fair  and  equitable  rate)  ought  to  have  found 
I  dearly  how  far  the  evidence  afforded  by  the  Ameen's 
report  supported  the  defendant's  special  grounds. 

In  these  two  special  appeals  (which,  it  is 
admitted,  are  to  be  governed  by  one  and  the 
same  decision  here)  the  facts  are  simply  these  : 
The  defendant  issued  a  notice  under  section 
13,  Act  X.  of  1859,  to  enhance,  stating  (as  the 
particulars  required  by  that  law  to  be  men- 
tioned in  such  notice)  that  the  land  had  im- 
proved by  agency  other  than  that  of  the  ryot, 
that  the  area  had  increased,  and  that  the  rates 
were  less  than  the  fair  and  equitable  rates. 
The  plaintiff  on  this  sued  under  section  14, 
Act  X.  of  1859,  to  have  this  notice  cancelled, 
and  to  contest  the  defendant's  right  to  en- 
hance. The  first  Court  found,  on  an  Ameen's 
report,  that  the  defendant  had  in  his  notice 
overstated  the  area  held  by  the  plaintiff  and 
the  fair  and  equitable  rate,  and  gave  the 
plaintiff  a  decree,  as  the  defendant  could  not 
prove  the  grounds  of  enhancement.  On  ap- 
peal the  Judge  held  that,  as  the  defendant's 
right  to  enhance  depended  on  special  grounds, 
the  burden  of  proving  the  special  plea  was  on 
the  defendant.  The  Judge  accordingly  dis- 
missed the  defendant's  appeal. 

The  defendant  now  appeals  specially,  con- 
testing. 1st,  the  correctness  of  the  above  rul- 
ing of  law  as  to  the  onus  of  proof ;  2nd,  that, 
if  it  be  a  correct  ruling  of  law,  still  the  defend- 
ant was  entitled  to  have  a  clear  and  distinct 
judgment  by  the  Judge  as  well  as  the  De- 
puty Collector  as  to  how  far  the  Ameen's, 


report  was  correct  or  otherwise,  and  in  any  case 
to  have  a  decree  to  such  extent  as  such  evidence 
was  accepted.  We  consider  the  first  plea  un- 
tenable, but  the  second  objection  is,  in  our 
opinion,  valid,  because,  even  with  the  burden 
on  the  defendant  of  proving  his  pleas,  the 
Judge  ought  to  have  found  clearly  how  far 
the  evidence  afforded  by  the  Ameen's  report 
supported  the  defendant's  special  grounds. 
The  case  must  be  remanded  for  re-trial  with 
reference  to  the  above  remarks. 


The  2 1st  September  1864. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Onus  Probandi  (Plea  of  Payment)— Dismissal 

of  Whole  Claim. 

Case  No.  1013  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr 
H.  L.  Harrison,  Officiating  Judge  of  Jes- 
sore,  dated  the  igth  February  1864,  revers- 
ing a  decision  of  the  Deputy   Collector  of 
that  District,  dated  the  ijlh  June  1862. 

Koonjoo  Beharee  Banerjee  (Plaintiff), 

Appellant, 

versus 

Roy  Mothooranauth  Chowdhry  (Defendant), 

Respondent. 

Baboo  Prosunno  Coomar  Bose  for  Appellant. 

None  for  Respondent. 

The  defendant  having  pleaded  payment  was  bound 
to  prove  it.  The  Judge  should  not  have  dismissed  the 
whole  claim,  on  the  ground  that,  great  part  of  the  plaint- 
iff's claim  being  shown  to  be  untrue,  none  of  it  could 
be  reliable. 

The  plaintiff  sued  for  several  years'  arrears 
of  rent.  The  defendant  proved  payment  for 
some  of  those  years,  and  for  the  remainder 
filed  dakhilas,  which  were  not  proved.  The 
Lower  Appellate  Court,  on  the  ground  that 
great  part  of  the  plaintiff's  claim  being  showfn 
to  be  untrue,  none  of  it  could  be  reliable,  dis- 
missed the  whole  claim.  Under  the  circum- 
stances, the  defendant,  having  pleaded  pay- 
ment, was  bound  to  prove  it.  It  may  be  that 
the  truth  of  the  defendant  as  to  some  year9 
and  the  untruth  of  the  plaintiff's  claim  may 
weigh  in  considering  the  evidence  regarding 
the  other  years,  but  for  so  large  a  portion  of 
the  claim  to  which  payment  is  pleaded,  some 
kind  of  proof  should  be  given.  The  Judge 
should  allow  the  defendant  to  file  fresh  proof. 
But  we  remand  the  case  for  a  decision  on  the 
plea  of  payment  set  up  by  the  defendant 


156 


Civil 


THE  WEEKLY  REPORTER. 


Rulings. 


[Vol.  L 


The  2 1st  September  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Kart, 

Puisne  Judges, 

Breach  of  Lease— Damages. 
Case  No.  570  of  1864. 

Special  Appeal  from  a  decision  passed  by  Air. 
F.  Riely,  Principal  Sudder  A  vieen  of  Di- 
nagepore,  dated  the  jth  October  1863,  re- 
versing a  decision  passed  by  the  Sudder 
Ametn  of  thai  District,  dated  the  6th  April 
1863.    . 

Goopeekishen  Gossain  (Plaintiff),  Appellant, 

versus 

Sheikh  Dowlut  Mean  and  others  (Defendants)) 

Respondents. 

Mr.  A.  F.  LinghanLand  Baboo  Obhoy 
Churn  Rose  for  Appellant. 

Baboos  Kishen  Dyal  Rov  and  Greeja  Sunktr 
Mozoomdar  for  Respondents. 

Suit  to  recover  damages  for  trees  cut  down  contrary 
to  terms  of  lease.  Held  that  the  farmer  and  his  surety 
were  liable,  but  not  the  purchasers  of  the  trees  from  the 
farmer. 

• 

This  was  a  suit  to  recover  damages  at  the 
rate  fixed  in  the  lease  for  160  trees  cut  down 
contrary  to  the,  terms  of  the  lease.  Plaintiff 
made  the  farmer  and  his  surety  and  the  parties 
who  purchased  the  trees  defendants.  The  first 
Court  gave  a  decree  at  the  rate  fixed  in  the 
lease  for  this  breach  of  contract  against  all 
the  parties.  The  purchasers  appealed,  and  the 
Principal  Sudder  Ameen  on  their  appeal  set 
aside  the  order  of  the  first  Court,  and  dismissed 
the  case.  In  special  appeal,  it  is  urged  that, 
as  the  facts  are  proved,  and  the  terms  of  the 
lease  are  explicit,  there  was  no  ground  for  re- 
fusing the  damages  sued  for  against  the  far- 
mer and  his  surety.  The  farmer  and  his  surety 
have  not  appealed  :  the  latter  has  admitted  his 
liability.  The  put  chasers  alone  have  entered 
appearance  in  this  appeal.  We  think  the  pur- 
chasers of  the  trees  from  the  farmer  cannot  be 
held  liable,  and  they  are  entitled  to  their  full 
costs.  Looking  at  the  terms  of  the  lease  which 
specifies  trees  of  every  kind  which  are  in  exis- 
tence, or  shall  grow  hereafter  spontaneously 
as  it  were,  it  appears  to  us  that  the  farmer  had 
not  the  power  of  cutting  a  stick  on  the  estate, 
and,  by  doing  so,  he  has  rendered  himself 
liable  to  the  penalty  prescribed  in  the  con- 
tract. 

We  reverse  the  order  of  the  Principal 
Sudder  Ameen  as  against  the  farmer  and  his 
surety,  and  affirm  the  decree  of  the  first  Court 


against  them  with  costs.     The  purchasers 
will  be  released,  and  get  their  costs. 


The  2 1st  September  1864. 

Present  : 

The  Hon'ble  C.  Steer  and  E.  P.  Levinge, 
Puisne  Judges. 

Estoppel-»Fraudulent  Statement  (Effect  of,  by 
two  Parties  against  a  third  Party,  when  the 
two  are  opposed  to  each  other.) 

Case  No.  187  of  1864. 

Reguler  Appeal  from  a  decision  of  Moulvii 
Iradut  Alt',  Principal  Sudder  Ameen  </ 
Shahabad,  dated  the  i$th  February  1864. 

Ram  Sarun  Sing  and  others  (Plaintiffs), 

Appellants, 

versus 

Mussamut  Pran  Pearee  and  others 
(Defendants),  Respondents. 

Mr.  R.  E.  Twiddle  and  Baboos  Kishen  Ki- 
shore  Ghose  and  Kedarnath  Mozoomdar  for 
Appellants. 

Mr.  A .  Seveslre  and  Baboo  Mohesh  Chunder 
Chowdhry  for  Respondents. 

Where,  in  answer  to  a  suit,  two  parties  combine  to 
make  a  statement  to  defeat  a  third  party,  it  is  competent 
to  either  of  those  parties,  when  they  are  opposed  to  each 
othtr  in  a  suit,  to  say  that  the  combined  statement  was 
false,  and  intended  as  a  fraud  against  the  third  party. 
The  admission  in  the  former  suit  is  not  to  be  regarded 
as  an  estoppel  against  either  of  the  two  parties  in  tie 
present  suit,  but  the  Court  is  competent  to  enquire  into 
the  character  of  the  transaction,  and  to  declare  it  void, if 
it  is  satisfied  that  the  transaction  is  not  a.  bona- fidt  one* 

Mr.  Justice  Steer. — The  plaintiff  sues  to 
obtain  possession  of  the  property  in  suit, 
after  foreclosure  of  the  mortgage  and  condi- 
tional sale  executed  in  his  favour  by  the  two 
female  defendants,  widows  of  Seodyal  Singh, 
in  the  year  1837,  in  consideration  of  a  loan 
of  Rs.  55,000. 

It  is  averred  that,  in  1851,  the  plaintiff 
took  out  a  notice  of  foreclosure,  and  that, the 
money  r.ot  being  paid  within  the  year  oi 
grace,  the  mortgage  became  foreclosed,  bat 
the  Mutiny  in  1857  occurring,  destroyed  aO 
evidence  of  this.  The  plaintiff  again  applied] 
to  the  Judge  on  the  21st  August  1861, 
stating  the  above  facts,  for  the  purpose  of] 
having  a  fresh  notice  of  foreclosure  served 
upon  the  defendants,  when  they  produced 
an  ikrarnama,  in  which,  it  being  admitted! 
that  the  notice  had  been  served  in  1851J 
the  Judge  did  not  consider  another  now 
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I    necessary,  and  referred  the  phintiff  at  once 
to  a  regular  suit,  which  he  now  institutes. 

The  answer  of  the  defendants  now  is  tint 
they  did  certainly  execute  the  deed  of  mort- 
gage, but  that  it  was  merely  done  to  defeat 
the  claims  of  the  relatives  of  Sheodyal,  their 
deceased  husband ;  that  no  consideration  what- 
ever was  given ;  that  it  was  never  intended  to 
come  into  operation ;  and  that  in  after-years, 
when  some  dispute  arose  about  this  transac- 
tion, a  mutual  understanding  was  arrived  at, 
the  result  ofc  which  was  that  the  plaintiff,  who 
is  own  brother  to  Pran  Pearee,  one  of  the 
defendants,  delivered  to  them  an  ikrar,  in 
which  it  was  agreed  that  the  defendants  were 
to  remain  in  possession  during  their  life-time, 
and  that  the  plaintiff  would  in  all  things  be 
subservient  to  the  defendants,  which  latter 
condition  having  now  effectually  been  broken, 
he  has  lost  even  the  contingent  right  to  the 
mortgaged  property. 

The  Principal  Sudder  Ameen  has  given 
entire  credit  to  the  statement  of  the  defend- 
ants, and  has  dismissed  the  suit  of  the  plaint- 
iff with  costs. 

It  appears  that,  soon  after  the  death  of  Sheo- 
dyal Singh,  his  relatives  brought  a  suit  against 
the  widows,  who  are  defendants  also  in  this 
suit,  to  question  their  right  to  mortgage  the 
f   property.     In  that  suit  the  widows  and  the 
:  present  plaintiff  ooth  .pleaded  the  mortgage. 

Upon  this  state  of  the  case  it  is  now  ar- 
gued, isf,  that  the  admission  of  the  defendants 
in  the  former  suit  in  respect  to  the  reality  and 
the  bona  fides  of  the  mortgage-transaction  is 
a  complete  estoppel  to  them  in  the  present 
Suit,  and  that  they  cannot  be  allowed  now  to 
say  that  the  mortgage  was  a  mere  sham,  that 
no  consideration  passed,  and  that  it  was  not 
intended  to  operate ;  nor  can  the  Court  look 
at  the  evidence  of  the  fraud  after  the  clear  and 
unqualified  admission  of  the  defendants  that 
the  transaction  was  in  all  respects  bond  fide. 

It  is  further  contended  that  the  defendants 
cannot,  admitting  as  they  do  that  they  gave 
the  mortgage,  plead  their  own  fraud  as  a 
ground  to  evade  that  contract. 

We  find,  on  referring  to  the  decree  in  the 
former  suit  alluded  to,  that  there  was  a  clear 
admission  to  the  fullest  extent  on  the  part  of 
the  present  plaintiff  and  the  present  defend- 
ants that  the  mortgage  was  bond  fide  and  for 
Consideration;  but  we  are  not  of  opinion  that 
ifo.  the  present  suit  the  admission  is  to  be  re- 
;garded  as  an  estoppel  to  defendants. 

.    The  statement  in  regard  to  the  mortgage 
mid  the  bona  fides  of  it  was  made  in  answer 

VpL  I. 


to  a  suit  brought  by  the  reversioners  of  the 
late*  husband  of  the  defendants.  As  against 
them  the  admission  then  made  by  the  plaint- 
iff and  the  defendants  in  the  present  suit  could 
never  be  retracted  to  the  injury  of  the  rever- 
sioners against  whom  the  admission  was  made, 
and  the  admission  would  operate  to  its  fullest 
extent.  But  where,  in  answer  to  a  suit,  two 
parties  combine  to  make  a  statement  to  defeat 
a  third  party,  it  is  competent  to  either  of  those 
parties,  when  they  are  opposed  to  each  other 
in  a  suit,  to  say  that  the  combined  statement' 
was  false,  and  intended  as  a  fraud  against  the 
third  party.  In  such  a  case,  where  the  allega- 
tion is  that  both  parties  were  in  fraud  when 
they  made  a  particular  statement,  and  one  of 
those  parties  brings  a  suit,  and  seeks  to  bene- 
fit by  the  joint  fraud,  and  to  dispossess  his 
companion  in  fraud,  it  is  competent  to  the 
latter  to  say  that  the  deed  upon  which  the  suit 
is  brought  was  a  mere  sham,  and  was  never 
intended  to  operate.  The  Court  in  such  a 
case  is  quite  competent  to  enquire  into  the 
character  of  the  transaction,  and  to  declare  it 
void  if  it  is  satisfied  that  the  transaction  is  not 
a  bond-fide  one. 

Holding  this  view,  we  think  we  can  go  into 
the  evidence,  and  having  done  so,  we  are  quite 
satisfied  upon  the  evidence  that  the  Principal 
Sudder  Ameen,  in  declaring  the  mortgage  a 
fictitious  and  fraudulent  transaction,  has  ar- 
rived at  a  perfectly  just  conclusion. 

We  accordingly  uphold  the  judgment  of 
the  Court  below,  and  dismiss  the  appeal  with 
costs. 

Mr.  Justice  Levinge. — I  concur  in  the  con- 
clusion my  colleague  has  come  to— viz.,  that 
the  deed  of  mortgage  sued  on  was  a  fraudu- 
lent instrument,  and  entered  into  between  the 
parties  to  it — plaintiff  and  defendants — for  a 
fraudulent  object;  and  that  the  admissions  in 
the  former  suit  by  the  now  defendants,  and  to 
which  suit  the  plaintiff  was  also  a  party,  were" 
statements  made  in  furtherance  of  the  fraud. 
These  matters  being  found  as  facts,  I  am  of 
opinion  that  this  Court  can  give  the  plaintiff, 
the  nominal  mortgagee,  no  decree  founded  on 
the  deed  against  the  other  parties  to  it,  the 
nominal  mortgagors.  I  should  have  been  con- 
tent to  have  simply  ruled  as  above,  had  it  not 
been  pressed  on  the  Court  that  we  could  not 
look  behind  the  deed,  and  that  we  were  bound 
to  give  the  plaintiff  a  decree  founded  on  these 
admissions ;  and  that  the  defendants  could  not 
be  permitted  to  show  that  the  statements 
made  by  them  on  the  deed  and  in  the  former 
suit  were  untrue  and  fraudulent  to  the  know- 
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ledge  of  the  plaintiff  at  the  time  they  were 
made.  I  have  no  hesitation  in  holding  that, 
although,  as  a  general  rule,  and  particu- 
larly as  to  third  parties,  an  admission  con- 
tained in  a  deed  is  so  conclusive  that  the 
party  whom  it  affects  is  not  permitted  by  a 
Court  of  Justice  to  controvert  it,  yet  he  un- 
doubtedly may  plead,  and  show  by  evidence, 
if  he  can,  that  the  person  relying  upon  it  is 
himself  estopped  from  setting  up  the  admis- 
sion ;  and  the  Court  is  bound  to  look  into  the 
truth  of  this  plea,  as  this  is  not  to  deny  the 
conclusive  effect  of  the  admission  as  to  him- 
self, but  to  incapacitate  the  other  from  taking 
advantage  of  it.  To  rule  otherwise  would  be 
to  cripple  the  action  of  the  Court,  and  to  make 
it  the  vehicle  for  enforcing  fraudulent  deeds. 
In  this  case  no  innocent  third  party  has  been 
affected  by  the  admission  or  representation  ; 
it  exhibits  solely  an  attempt  by  one  party  to  a 
fraudulent  deed  to  gain  an  advantage  over  the 
other  parties  of  the  same  deed,  all  equally 
participating  in  the  fraud  founded  on  an  ad- 
mission made  by  the  latter  in  the  deed,  with- 
out any  intention  that  the  former  should  bene- 
fit by  it  to  the  prejudice  of  the  latter.  I  had 
no  doubt  of  the  course  the  Court  was  bound 
to  adopt  after  having  found  the  plaintiff's  case 
tainted  with  fraud.  On  the  doctrine  of  estop- 
pel, as  applicable  to  the  facts  proved  on  the 
defendant's  side,  and  as  meeting  the  argu- 
ments put  to  the  Court  for  the  plaintiff,  ap- 
pellant, I  would  refer  to  an  authority  which 
has  been  often  quoted  with  approbation,  1 
allude  to  Heam  vs.  Rogers,  9  B.  and  C.  586, 
where  the  Court  held — "  There  is  no  doubt 
"  but  that  the  express  admissions  of  a  party  to 
"  the  suit  are  evidence,  and  strong  evidence, 
"against  him;  but  we  think  that  he  is  at  li- 
"  berty  to  prove  that  such  admissions  were 
"mistaken  or  were  untrue,  and  is  not  estop- 
"ped  or  concluded  by  them  unless  another 
"  party  has  been  induced  by  them  to  alter  his 
"  position."  In  Freeman  vs.  Cook,  2  Ex.  660, 
ferke  Baron  put  this  pertinent  question  to 
Councel — "  You  do  not  mean  to  argue,  if  a 
"  person  makes  a  mis-statement,  without  any 
"  intention  that  another  party  should  ad  upon 
"  it,  and  when  he  could  not  expect  that  another 
"  party  would  ad  upon  it,  that  in  such  case  he 
"  is  bound  ?"  It  would  be  lamentable  Indeed 
if  a  Court  of  Justice  was  bound,  on  what  has 
been  termed  in  this  case  the  doctrine  of 
estoppel,  to  give  force  and  effect  to  a  fraudu- 
lent statement  in  a  deed  to  one  party  to  it 
against  the  other,  both  being  fixed  with  the 
fraud,  or  to  hold  the  deed  to  have  any  other 
effect  in  a  suit  than  to  induce  the  Court  to  dis- 


miss any  action  or  claim  brought  upon  it  by 
either  party. 

The  21st  September  1864. 

Present ; 

The  Hon'ble  G.  Loch'and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Damages  (to  Cargo  and  Vessel  while  under 
Attachment). 

Case  No.  1235  of  1864. 

Special  Appeal  from  a  decision  passed  ly 
Mr.  F.  A.  E.  Dairy mple,  Judge  of  Chit* 
tagong,  dated  the  2nd  March  1864,  affirm- 
ing a  decision  of  Baboo  Hurro  Gouree  Bose, 
Principal  Sudder  Ameen  of  that  District, 
dated  the  jisl  August  1863. 

Assud  Ali  and  others  (Plaintiffs), 
Appellants, 

versus 

Sheik  MobaiuckAli  and  otheis (Defendants) 

Respondents. 

Mr.  R.  T.  Allan  and  Baboo  Kissen  Succa 
Mookerjee  for  Appellants. 

Baboo  Greesh  Chunder  Ghose  for 
Respondents. 

Suit  by  the  6-anna  owners  of  a  vessel  for  damages  to 
cargo  and  vessel  in  consequence  of  the  former  having 
sunk  while  under  attachment, by  toe  defendant  in  exe- 
cution of  a  decree  against  the*  io*anna  owners.  Hxlo 
that,  if  the  defendant  merely  attached  the  vessel,  be  is 
not  liable  for  damages.  But  if  he  discharged  the  crew, 
and  left  the  vessel  in  the  charge  of  an  officer  of  the  Court 
without  any  efficient  crew  on  board,  or  did  anything  to 
prevent  the  plaintiffs  from  taking  proper  care  of  their 
property,  he  is  liable  for  any  damages  proved  to  hart 
been  done. 

This  suit  was  to  recover  damages  to  cargo 
and  vessel  while  under  attachment  by  the  de- 
fendant. It  appears  that  the  defendant,  in  exe- 
cution of  a  decree  against  ceitain  parties  who 
had  a  10-anna  share  in  the  vessel  in  question, 
attached  their  share  of  the  vessel,  and  while  it 
was  under  attachment  it  sank  Plaintiffs,  who 
are  the  owners  of  the  remaining  6  annas,  bring 
the  present  action  for  damages  on  account  of 
injury  to  a  cargo  of  rice  and  to  the  vessel.  The 
attachment  was  perfectly  legal,  but  the  question 
which  has  to  be  tried,  and  which  necessarOf 
arises  out  of  the  pleadings,  is  whether  the  judg- 
ment-creditor, who  made  the  attachment,  isU* 
ablefor  the  damages,  and  todeterminethis point 
it  is  necessary  to  ascertain  in  whose  custody  the 
vessel  was  at  the  time  it  sank,  and  whether  there 
were  on  board  a  sufficient  number  of  efficient 
I  hands  to  take  care  of  it  in  case  of  bad  weather 
I  or  other  accident,  or  whether  the  vessel  was] 
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solely  in  the  defendant's  charge,  and  that  of 
an  officer  or  officers  of  the  Court  without  the 
assistance  of  a  proper  crew ;  or  whether  the 
defendant  did  anything  to  prevent  the  plaint- 
iffs from  taking  proper  care  of  their  vessel. 
The  grounds  on  which  the  appeal  has  been 
dismissed  by  the  Judge  are  untenable,  and 
the  case  is  remanded  for  a  finding  on  the 
facts  above  indicated.  If  defendant  merely 
attached  the  vessel,  he  is  not  liable  for  da- 
mages. If  he,  as  is  alleged,  discharged  the 
crew,  and  left  the  vessel  in  the  charge  of  an 
officer  of  the  Court  without  any  efficient  crew 
on  board,  or  did  anything  to  prevent  plaintiffs 
from  taking  proper  care  of  their  property,  he 
must  be  held  liable  for  any  damage  that  may 
be  proved  to  have  been  done,  and  the  Judge 
will  assess  damages  accordingly.  The  case 
is  remanded. 


The  2 1  st  September  1864. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pandit,  Puisne  Judges. 

Enhancement. 

Case  No.  isioof  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Jejsore,  dated  the 
$th  April  1864,  reversing  a  decision  of 
Baboo  Juggernauih  Pershad  Banerjee  Roy 
Bahadoor,  Officiating  Deputy  Collector  of 
that  District,  dated  the  24th  March  1863. 

*  Sreenath  Doss  Moonshee  (Defendant), 

Appellant, 

versus 

Shib  Kristo  Bose  (Plaintiff),  Respondent. 

Baboos  Onoocool  Chunder  Mookerjee  and  Ta~ 
ra  Prosonno  Mookerjee  for  Appellant. 

Baboos  Sreenath  Doss  and  Prosonno  Coomar 
Bose  for  Respondent. 

Svit  for  enhancement.  The  first  Court  dismissed  the 
suit  on  the  ground  that  the  defendant  had  proved  a 
wiform  payment  of  rent,  and  that  certain  old  pottahs 
adduced  by  him  were  genuine.  The  Judge  in  appeal 
held  the  pottahs  to  be  forgeries,  and  reversed  the  decree, 
omitting  to  decide  whether  the  defendant  was  protected 
from  enhancement  by  his  long  holding  at  a  uniform  rate. 
Held  that  his  adjudication  was  defective. 

This  was  a  suit  for  enhancement  of  rent, 
and  the  Court  of  first  instance  made  a  decree 
dismissing  the  suit  on  the  ground  that  the 
.defendant  had  given  material  evidence  (re- 
ceipts and  decrees  of  Court  extending  over  a 
great  number  of  years)  to  prove  a  uniform 


payment  of  rent.  The  Court  was  also  in- 
clined to  believe  that  certain  old  pottaht 
adduced  by  him,  purporting  to  be  of  older 
date  than  the  Permanent  Settlement,  were 
genuine.  In  appeal  the  Judge  held  that  the 
pottahs  were  all  forged  documents,  and  re- 
versed the  decree.  The  Judge  omitted  to 
decide  .the  important  question  (which  still 
arose  for  decision  in  the  suit,  notwithstanding 
that  he  had  held  the  pottahs  to  be  forgeries)— 
namejy,  whether  the  defendant  was  not  pro- 
tected from  enhancement  by  his  long  holding 
at  a  uniform  rate. 

We  remand  the  case  in  order  that  the  Judge 
may  determine,  after  hearing  the  evidence 
on  both  sides,  whether  the  defendant  is  en- 
abled to  establish  that  he  has  held  at  a  uni- 
form rate  for  twenty  years  and  upwards  so  as 
to  entitle  him  to  the  benefit  of  the  4th  section 
of  Act  X.  of  1859. 


The  2 1  st  September  1864. 
Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Jurisdiction— Suits  to  set  aside  Sales  in  Execu- 
tion of  Summary  Decrees  under  Act  X.  of  1859. 

Case  No.  1071  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Tipper ah% 
dated  the  20th  February  1864*  reversing  a 
decision  passed  by  the  Sudder  Ameen  of  that 
District ',  dated  the  20th  March  1863. 

Mahomed  Fazul  (Plaintiff),  Appellant, 

versus 

Oomokant  Sein  and  others  (Defendants), 

Respondents.    . 

Baboo  Doorga  Dass  Dutt  for  Appellant. 

Baboo  Greeja  Sunkur  Mojoomdar  for 
Respondents. 

No  suit  can  be  brought  in  the  Civil  Court  to  set  aside 
the  sale  of  a  tenure  made  in  execution  of  a  summary 
decree  obtained  under  Act  X.  of  1859. 

The  plaintiff  in  this  case  sued  in  the  Civil 
Court  for  the  reversal  of  a  sale  made  in  exe- 
cution of  a  summary  decree  obtained  under 
Act  X.  of  1859,  on  the  ground  of  informality 
in  the  process  of  sale. 

The  defendants  pleaded  below  that  the  case 
was  not  cognizable  in  the  Civil  Court. 

The  first  Court,  on  a  precedent  of  the  late 
Sudder  Court,  afforded  by  a  decision  passed 
in  1844,  admitted  the  plaint,  and  on  the 
merits  decreed  plaintiff's  claim. 
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The  Lower  Appellate  Court  on  appeal  on 
the  merits  dismissed  plaintiff's  claim. 

Plaintiff  now  appeals  specially,  but  before 
entering  into  his  special  appeal,  the  pleaders 
for  the  defendants  below  urged  as  a  prelimi- 
nary objection  that  the  suit  was  not  cogni- 
zable by  the  Civil  Courts. 

We  think  that,  on  the  precedent,  of  this 

Court  noted  in  the  margin, 

M.  R.  Law  versus     n0  sujt  can  be   brought  in 

Issur  Chunder  Bose,      .•      p.   .,P        .  .  °     ., 

18th  March  1S64.  tne  c,vl1  Court  to  set.aside 

the  sale  of  a  tenure  made 
in  execution,  section  151,  Act  X.  of  1859, 
distinctly  providing  that  no  orders  of  a  Col- 
lector or  Deputy  Collector  passed  after 
decree,  and  relating  to  the  execution  thereof, 
shall  be  open  to  revision  on  appeal,  otherwise 
than  as  expressly  provided  in  this  Act ;  and 
this  mode  of  revision  not  having  been  pre- 
scribed as  a  mode  of  remedy  for  parlies 
whose  tenures  have  been  sold,  and  who  may 
object  to  the  sale  on  account  of  irregularity, 
but  only  under  section  107  for  third  parties, 
whose  claim  to  the  tenure  sold  may  have 
been  rejected,  the  suit  will  not  lie.  At  the 
same  time  that  we  rule  that  such  a  suit  as 
the  present  will  not  lie  we  think  it  well  to 
remark  that  the  attention  of  the  Legislature 
should  be  drawn  to  the  necessity  of  providing 
an  appeal  against  acts  of  injustice  like  those 
alleged  >.  in  the  case  under  review.  We 
dismiss  the  special  appeal  with  costs. 


The  2 1  st  September  1864. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 
•    Puisne  Judges, 

Hindoo  Law—Endowments  (held  by  Ascetics)— 

Succession  to . 

Case  No.  1054  of  1864. 

special  Appeal  from  a  decision  passed  by  Mr. 
J.  R.  Musprait,  Judge  of Purneah,  dated 
the  1  Oth  February  1864,  t  ever  sing  a  decision 
of  Moulvie  Abdool  Azeez,  Principal  Sudd er 
Ameen  of  that  District,  dated  the  12th  Sep- 
tember 1859. 

Mohunt  Rumun  Dass  and  others  (Plaintiffs), 

Appellants, 

versus 

Mohunt  Ashbul  Dass  and  others  (Defendants), 

Respondents. 

Baboo  Debendro  Narain  Bose  for  Appellants. 


Baboos  Sreenauth  Dass  and  Kit  hen  Sivca 
Mookerjee  for  Respondents. 

An  ascetic,  a  mere  life-tenant,  cannot  alter  the  sue* 
cession  to  an  endowment  belonging-  to  ascetics,  by  an 
act  of  his  own  in  connection  with  the  status  under  which 
he  originally  acquired  the  ti  ust. 

This  case  was  before  the  Court  on  the  23rd 
July  1663,  and  the  case  was  remanded  to  try 
whether  plaintiff,  as  a  Sungobee,  is  entitled 
to  succeed  to  the  Gudee  of  the  deceased 
Mohunt  Julloo  t>ass  as  his  son  and  chella  or 
not. 

Both  parties  in  this  case  allow  that  the  en* 
dowment  is  one  held  and  enjoyed  by  ascetics. 
It  is  contended  by  plaintiff  that,  under  the 
practice  of  Mithilah,  an  ascetic  may  keep 
women  and  have  sons,  and  that  those  sons,  by 
virtue  of  their  sonship,  succeed  to  the  proper- 
ty, and  that  the  chellaship  follows  the  sonship. 
The  defendant  urges  that  an  ascetic  cannot 
change  the  successii  n  of  an  endowment  be- 
longing to  ascetics  by  any  conduct  of  his  in 
connection  with  the  endowment,  and  as  he  is 
the  chella  of  the  deceased  Julloo  Dass,  he  is 
entitled  to  retain  possession. 

The  Judge,  on  the  case  being  remanded  by 
this  Court  as  above  noted,  found  that  plaintiff 
was  not  the  son  by  marriage  of  Julloo  Dass, 
neither  was  he  proved  to  be  his  chella.  He 
therefore  dismissed  the  plaintiff's  claim. 

Plaintiff  now  appeals  specially,  urging  that 
it  was  not  necessary  for  him  to  be  a  son  born 
in  wedlock  to  succeed ;  the  son  of  a  woman 
kept   by   an   ascetic    would  entitle   him  to  , 
succeed. 

We  think  it  quite  unnecessary  to  enter  into 
the  question  of  sonship,  either  in  or  ou(  of 
wedlock,  for,  according  to  the  Bibad  Chinta- 
moonee,  and  also  according  to  all  principles 
applicable  to  trust  properties,  it  is  clear 
that  an  ascetic,  a  mere  life-tenant,  cannot 
alter  the  succession  to  the  trust  by  an  act  of 
his  own  in  connection  with  the  status  under 
which  he  originally  acquired  the  trust.  We 
think,  therefore,  the  plaintiff's  claim  is  alto- 
gether baseless,  and  dismiss  the  special 
appeal  with  costs. 

The  2 1  st  September  1864. 

Present  ; 

The  Hon'ble  C.  B.  Trevor  and  G.  Camp'nell 

Puisne  Judges. 

Jurisdiction— Suit  for  Possession  and  Me  toe- 
profits. 

Case  No.  1972  of  1863. 

Special  Appeal  from   a  decision  passea  ty'i 
Pundit  Sreenauth  Bidyabagish%  Printipd 
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Sudder  Ameen  of  East  Bur  divan,  dated  the 
16th  April  1863,  reversing  a  decision  pass- 
ed by  Moulvie  Abilooddeen  Mahomed,  Moon- ' 
siff  of   Culwa,  dated   the  12th  February 
1862. 

Ram  Chand  and  others  (Defendants), 
Appellants, 

versus 

Chunder  Churn  Doss  (Plaintiff),  Respondent. 

Baboos  KaJlee  Mohun  Doss  and  Issur 
Chunder  Chuckerbutty  for  Appellants. 

Baboo  Nilmadhub  Sein  for  Respondent. 

A  suit  for  possession  with  wasilat  is  cognizable  in  the 
Civil  Court,  and  need  not  be  split  into  two  suits,  via., 
one  for  possession  under  Act  X.  of  1S59,  and  one  for 
wasilat  in  the  Civil  Court. 

Plaintiff  in  this  case  sued  the  defendant, 
Tara  Chund  Roy,  for  possession  with  mesne- 
profits  of  his  jote,  of  which  he  has  been 
wrongly  dispossessed. 

The  defendant  pleads  that  the  lease  which 
!  plaintiff   had   acquired   on  the   2nd   Bysack 

■  1257  was  resigned  by  him  on  the  1st  of  By- 
\  sack  following,  and   he  had  then  acquired 

*  the  lease ;  that  he  had  not  dispossessed  him 
forcibly;  and  that,  consequently,  the  present 

-  suit  should  be  dismissed. 

The  first  Court  found  that  the  plaintiff  had 
relinquished  the  lease  that  was  granted  to  him 

.  on  the  1st  Bysack  1257,  and  that  the  alleged 
forcible  ouster  on  the  part  of  the  defendant 

;  was  false.  It  therefore  dismissed  the  plaint- 
iff's suit. 

»     On  appeal  the  Principal  Sudder  Ameen 

*  found  that  the  deed  of  relinquishment  on  the 
part  of  plaintiff,  pleaded  by  defendant,  was 
not  proved ;  that  plaintiff  has  obtained  a 
lease  on  the  1st  Bysack  1257  for  the  lands  in 
Suit,  and  had  been  illegally  dispossessed  by 
the  defendant.  He,  therefore,  reversing  the 
judgment  of  the  first  Court,  decreed  the  ap- 
peal, giving  plaintiff  possession  with  wasilat  to 
be  determined  in  execution. 

Defendant  now  appeals  specially,  urging  that 
an  action  for  possession  with  wasilat  is  not  cog- 
nizable in  the  Civil  Courts ;  that  one  action  for 
possession  should  have  been  brought  under 

J  Act  X.  of  1859,  and  another  for  mesne-profits 
in  the  Civil  Court ;  but  that  an  action  for  pos- 

.  Session,  when  the  zemindar  has  granted  a  lease 

■  to  the  parties  in  possession,  cannot  be  smug- 

■  gled  into  the  Civil  Court  merely  by  the  addi- 
tion to  it  of  a  claim  for  mesne  profits. 

The  lower  Courts  have  found  that  the  dis- 
possession was  the  direct  act  of  the  defend- 
ant's   ryots.      We   are   therefore   clearly  of 


opinion,  in  conformity  with  a  current  of  deci- 
sions of  this  Court,  that  in  such  a  case  it  is 
quite  competent  for  the  plaintiffs  to  bring  an 
action  for  possession  with  mesne-profits 
against  the  party  dispossessing  him.  When 
the  party  really  in  act  dispossessing  the  plaint- 
iff is  the  zemindar,  or  the  party  entitled  to 
receive  rent  from  him,  the  case,  under  the 
operation  of  clause  6,  section  23  of  Act  X. 
of  1859,  may  be  determined  on  other  consi- 
derations; but  with  such  circumstances  we 
have  not  to  deal  in  the  present  instance.  It 
therefore  only  remains  for  us  to  dismiss  the 
special  appeal  with  costs. 

The  2 1  st  September  1864. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Decree— Attachment  without  Sale. 

Case  No.  1540  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  ofDinagepore,  dated  the  joth  March 
1864,  affirming  a  decision  of  Mr.  James 
Reily,  Principal  Sudder  Ameen  of  that  Dis- 
trict, dated  the  22nd  July  186 j. 

Issur  Chunder  Mundul  (Plaintiff),  Appellant, 

versus 

Shonta  Monee  Debea  and  others  (Defendants), 

/Respondents. 

Baboos  Dwarkanath  Mitter  and  Mohinee 
Mohun  Roy  for  Appellant. 

Baboos  Issur  Chunder  Chuckerbutty  and 
Bhuggobutty  Chum  Ghose  for  Respond- 
ents. 

A  qualified  decree  directing  realization  by  attach- 
ment only,  and  not  by  sale,  is  not  authorized  by  law. 

The  qualified  form  of  the  decree  which  the 
Principal  Sudder  Ameen  gave,  and  the  Judge 
confirmed,  is  not  authorized  by  any  provision 
of  law.  If  the  widow  boi  rowed  the  money 
for  the  payment  of  arrears  of  Government  re-' 
venue  due  on  property  belonging  to  her  late 
husband,  the  plaintiff,  the  lender,  is  entitled 
to  an  absolute  decree  against  her,  in  execu- 
tion of  which  all  property  of  hers  to  the 
extent  of  her  interest  therein  may  be  sold. 
The  Code  of  Civil  Procedure  has  a  provi- 
sion in  the  194th  section  by  which  the 
Court,  in  a  certain  case,  may,  for  sufficient 
reason,  order  the  amount  of  the  decree  to 
be  paid  by  instalments.  There  is  also  a 
provision  in  the  243rd  section  enabling 
the  Court  in  execution  of  a  decree,  in 
the  case  there   supposed,   to   postpone  the 
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sale  of  land  in,  order  that  the  amount  may 
be  raised  by  mortgage,  or  lease,  or  otherwise, 
as  therein  mentioned. 

The  present  qualified  form  of  decree  direct- 
ing a  realization  by  attachment  only,  and  not 
by  sale  of  the  widow's  rights,  is  not  author- 
ized by  either  of  those  sections.  The  case 
must  be  remanded  in  order  that  the  first  Court 
may  give  a  decree  conformably  to  law. 


The  22nd  September  1864. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Puisne  fudges. 

Judgment-debtors — Contribution. 

Case  No.  1050  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr, 
J.  C.  Dodgson,  Judge  of  Mymensingh, 
dated  the  23rd  June  1864,  modifying  a 
decision  of  the  Additional  Sudder  Ameen 
of  that  District,  dated  the  3rd  September 
1863. 

Kalee  Sunkur  Mozoomdar  and  others  (De- 
fendants), Appellants, 

versus 

Ram  Govind  Surmah  and  others  (Plaintiffs), 

Respondents. 

Baboo  Debendro  Narain  Bose  for 
Appellants. 

Baboo  Nilmadhub  Sein  for  Respondents. 

Plaintiff,  having  paid  up  his  whole  quota  upon  three 
decrees,  sued  defendant  (who  had  paid  more  than  his 
share  upon  one  of  them)  for  contribution  on  account 
of  the  other  two.  Held  that  defendant  was  liable  to 
pay  plaintiff  what  the  plaintiff  had  paid  for  him  in 
respect  of  those  decrees,  and  that  he  should  recover 
his  excess  payments  from  'those  who  had  not  paid. 

This  case,  as  put  before  us  by  the  special 
appellant's  vakeel,  is  that  a  decree  for  contri- 
bution has  been  awarded  against  appellant 
on  two  out  of  three  decrees,  when  it  is  evi- 
"dent  that  the  appellant  has  paid  up  more 
than  was  due  from  him  upon  those  decrees, 
and  that,  under  such  circumstances,  the  claim 
against  the  appellant  should  have  been  dis- 
missed. 

The  facts  are  that  there  are  three  separate 
decrees;  that  the  plaintiff  has  paid  up  his 
whole  quota  upon  all  the  three  decrees ;  that 
the  defendant  has  paid  up  more  than  his 
share  upon  one  of  them;  and  that  he  now 
wishes  to  have  his  excess  payments  taken 
into  consideration  against  the  claim  of  the 
plaintiff.  But  this  cannot  be  permitted,  as 
the  plaintiff  hsys  paid  up  all  which  is  due 


from  him.  The  defendant  must  recover  his 
excess  payments  from  those  who  have  not 
paid,  and  he  must  pay  to  the  plaintiff  the 
sums  which  the  plaintiff  has  paid  for  him  of 
the  two  decrees  on  which  he  has  obtained  a 
decree.  The  lower  Court's  decision  is  quite 
correct,  and  the  appeal  is  dismissed  with  costs. 


The  22nd  September  1864. 

Present: 

The  Hon'ble  C.  B,  Trevor  and  F.  A.  Glover, 

Puisne  Judges. 

Estoppel— Pleadings— Costs. 

Case  No.  1086  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr.  ) 
P.  Taylor,  Judge  of  East  Burdwan,  dated 
the  23rd  December  1863,  affirming  a  dech 
s ion  passed  by  Baboo  Nobeen  Kishen  Paulii, 
Principal  Sudder  Ameen  of  that  Distrut, 
dated  the  22nd  July  1862. 

Bissessuree  Debee  and  others  (Defendants), 

Appellants, 

versus 

Jankee  Doss  Mohunt  and  others  (Plaintiffs), 

Respondents. 

Baboos  Dwarkanath  Mookerjee  and  Rom** 
nath  Bose  for  Appellants. 

Baboos  Kalee  Kishen  Sein  and   Go  pal  Zoffj 
Mitter  for  Respondents. 

A  plaintiff  is  not  estopped  by  a  statement  mad 
by  him  in  a  former  pleading. 

A  plaintiff  is  not  entitled  to  costs  in  respect 
property  which  defendant  does  not  claim  to 
adversely  to  him. 

Plaintiff  in  this  case  is  a  mohunt.    He, fat] 
a  previous  action  sued  defendant  for  posse*] 
sion  of  certain  land  held  by  defendant,  ottl 
the  allegation  that  he  had  been  dispossesed  a 
1262. 

The  defendant  pleaded  that  he  held  as 
mokurereedar  from  the  former  mohunt, 
had  never   dispossessed   plaintiff,   but  un< 
his  lease  was  entitled  to  possession  in  per-] 
petuity. 

The  Court  found  that  the  defendant 
a  mokurereedar   under   the  mohunt,  wh< 
successor  the  plaintiff  was ;  but  that  the  mc 
hunt  had  only  a  life-interest,  and  defendant! 
title  could  only  last  to  his  dea'.h,  unless 
were  confirmed  by  his  successor. 

Plaintiff  now  sues  for   mesne-profits 
lected  by  the  defendant  during  the  time 
was  in  possession,  subsequent  10  the  c'eal 
of  the  late  mohunt   and   anterior  to  po 
sion  being  taken  by  plaintiff  under  the 
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ier  decree.     He  also  sued  to  confirm  his  title  I 
to  a  pond  valued  Rs.  600. 

The  defendant  pleads  that,  as  plaintiff  al- 
leged in  the  former  case  that  he  was  dispossess- 
ed in  1262,  he  is  estopped  from  suing  for  wasHat 
of  a  previous  date.  As  to  the  pond,  defendant 
says  he  is  not  in  possession  of  it,  and  he  must 
sue  for  the  purchase-money  paid  by  him  for 
it. 

The  first  Court  gave  plaintiff  a  decree,  but 
did  not  give  him  the  costs  on  account  of  the 
pond  sued  for  by  him.  The  Judge,  on  appeal, 
affirmed  the  order  of  the  Principal  Sudder 
Ameen  on  other  grounds,  but  gave  plaintiff 
costs  on  the  value  of  the  tank. 

Defendant  now  appeals  specially,  urging, 
///,  that  plaintiff  is  estopped  from  suing  for 
wastlat  before  1262,  in  which  year,  he  alleged 

:  in  the  previous  suit,  he  was  dispossessed  by 
defendant ;  and,  2nd,  that,  as  defendant  did 
not  deny  plaintiff's  right  to,  and  admits  his 

\  possession  of,  the  pond,  he  is  not  justly  liable  to 

1  costs  on  it. 

'■  We  think  that  the  plaintiff  is  not  estopped 
I  by  a  statement  made  by  him  iu  a  former 
f  pleading  ;  but  as  the  Court  has  clearly  found 
that  defendant  holding  over  is  a  wrong-doer 
from  the  date  of  the  late  mohunt's  death,  he 
is  justly  entitled  to  mesne-profits  from  that 
time.  As  to  the  costs  of  the  value  of  the 
tank,  we  think  it  is  a  fundamental  rule  of  the 
law  of  costs,  as  gathered  from  the  practice  of 
the  Court,  that,  if  parties  sue  for  property 

■  which  nobody  claims  adversely  to  them,  they 
cannot  obtain  costs  from  any  party  on  account 
of  such  claim,  but  must  pay  their  own  costs. 
Defendant  does  not  claim  the  tank  adversely 
to  plaintiff,  so  plaintiff,  who  has  unnecessari- 

■  Jy  sued  for  a  declaration  of  his  right  to  this 
tank,  must  pay  his  own  costs.  We  reverse 
the  Judge's  decree  as  to  these  costs,  and 
disallow  them  to  the  plaintiff.  The  costs  of 
Ibis  special  appeal  will  be  borne  by  the  spe- 
cial respondent. 


The  22nd  September  1864. 

Present : 

&be  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Puisne  Judges. 

Section  327,  Act  VIII.  of  1859— Arbitration- 
awards. 

Case  No.  i486  of  1864. 

special  Appeal  from  a  decision  passed  by 
k  Mr.   W.  Ainslie,  Judge  of  Pa/na,  dated 


the  j  1  si  May  1864,  reversing  a  decision  of 
Moulvie  Syud  Hyder  Ali  Khan,  Sudder 
Ameen  of  that  District,  dated  the  isl  March 
1864. 

Soophul  Singh  and  others  (  Plaintiffs ), 
Appellants, 

versus 

Methoo  Sing  and  others  (Defendants), 
Respondents, 

Baboas  Debendro  Narain  Bose  and  Greesh 
Chunder  Ghose  for  Appellants. 

Baboo  Kissen  Succa  Mookerjee  for 
Respondents. 

Section  327,  Act  VIII.  of  1859,  does  not  provide  that 
no  arbitration -award  shall  be  binding  upon  the  parties 
unless  fi led  in  Court.  It  gives  the  sanction  of  a  decree 
to  all  awards  duly  filed.  Awards  not  filed,  when  pleaded, 
require  to  be  regularly  proved. 

This  was  a  suit  to  recover  certain  money 
alleged  to  be  due  to  the  plaintiff  from  the  de- 
fendant, and  to  set  aside,  as  collusive,  an  ar- 
bitration-award declaring  the  plaintiff  not  en- 
titled to  the  money.  The  first  Court  held  that 
the  arbitration-award  was  a  final  decision  on 
the  case,  and  that  it  could  not  be  set  aside, 
as  the  plaintiff  had  given  no  grounds  for  con- 
sidering it  collusive.  The  Judge,  on  appeal, 
held  that  the  award,  not  having  been  duly 
filed  in  Court,  must  be  treated  as  non-exis- 
tent, and  that  the  case  must  be  decided  on 
its  merits. 

It  is  on  special  appeal  said  that  the  Judge 
has  mistaken  the  meaning  of  section  327,  Act 
VIII.  of  1859,  that  an  arbitration-award  may 
be  good  and  binding  on  the  parties,  although 
it  is  not  filed  in  Court. 

The  only  ground  on  which  it  was  sought  to 
set  aside  the  arbitration-award  was  that  it 
was  collusive,  and  the  only  ground  of  appeal 
to  the  Judge  was  on  the  fact  that  the  first 
Court  had  declined  to  enquire  whether  it 
was  collusive  or  not.  The  Courts  are 
bound  to  raise  an  issue,  and  enquire  into  this 
plea,  and  upon  it  to  decide  the  question 
as  to  whether  the  arbitration-award  shall 
stand  or  not.  Section  327  does  not  lay  down 
that  no  arbitration-award  shall  be  binding 
upon  the  parties  unless  filed  in  the  Civil 
Court.  It  gives  the  sanction  of  a  decree  of 
Court  to  all  awards  duly  filed.  All  awards 
which  are  pleaded,  and  which  have  not  been 
filed  within  the  provision  of  that  section,  have 
to  be  regularly  proved,  and  in  this  suit  this 
is  the  more  necessary,  as  the  bona  fides  of  the 
award  is  impugned. 

This  case  must  be  remanded  in  order  that 
it  may  he  sent  to  the  first  Court,  that  the  ques- 
tion of   collusion,  as    regards  the  award, 
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may  be  tried  and  determined,  and  if  it  is  held 
to  be  collusive,  then  the  plaintiff's  claim  will 
be  decided  on  the  merits. 


The  22nd  September  1864. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Puisne  fudges. 
Partition— Separate  Possession  of  Share. 
Case  No.  1424  of  1864.  • 

Special  Appeal  from  a  decision  passed  by 
Baboo  Madhub  Chunder  Chowdhry  Roy 
Bahadoor,  Extra  Principal  Sudder 
Anteen  of  Dacca,  dated  the  14th  March 
1864,  reversing  a  decision  of  Baboo 
Jadub  Chunder  Dey,  'Additional  Moon- 
siff  of  Naraingunge,  dated  2nd  December 
1862. 

Goloke  Chunder  Chuckerbutty  (one  of  the 
Plaintiffs),  Appellant, 

versus 

Kallee  Kinkur  Chuckerbutty  and  others 
(Defendants),   Respondents. 

Baboos  Sreenaih  Dass,  Hemchunder  Ba- 
nerjee,  and  Chunder  Madhub  Ghose  for 
Appellant. 

Baboo  Bhoobun  Mohun  Banerjee 
for  Respondents. 

A  suit  will  He  for  the  separate  possession  of  a  share  of 
an  estate  in  proportion  to  the  plaintiff's  share. 

This  is  a  suit  for  a  partition  of  the  lands 
of  a  certain  talook,  in  order  that  the  plaint- 
iff may  obtain  separate  possession  of  his 
share  of  those  lands.  The  Lower  Appellate 
Court  has  held,  with  reference  to  the  prece- 
dent of  the  15th  June  1853,  page  536  of  the 
Reports  of  that  year,  that  no  such  partition 
can  be  made  without  consent  of  the  zemin- 
dar, and  that,  as  the  zemindar  has  petitioned, 
objecting  to  the  partition,  the  suit  must  be 
dismissed. 

On  special  appeal  it  is  said  that  no  par- 
tition is  demanded  affecting  the  responsibi- 
lity of  the  entire  estate  for  the  rent  assessed 
upon  it,  but  only  a  partition  between  the 
plaintiff  and  the  other  co-sharers  of  the  land 
in  accordance  with  the  share  held  by  each 

respectively. 

The  precedent  quoted  appears  to  us  to  be 
in  favour  of  the  legality  of  such  a  partition.  It 
rules  that  a  suit  for  separate  possession  of  a 
share  without  reference  to  distribution  of  jum- 
ma  will  lie.  In  this  case  no  demand  is  made 
for  any  distribution  of  the  jumma.  It  is 
admitted  that  the    whole   estate    will  still 


remain  responsible  for  its  jumma  to  the  ze- 
mindar, and  that  any  default  by  any  of  the 
co-sharers  will  render  the  whole  estate  liable 
to  sale.  But  it  is  said  that  the  plaintiff  desires 
to  obtain  separate  possession  of  a  share  of  the 
lands  in  proportion  to  his  share  of  the  estate. 
The  precedent  quoted  being  in  favour  of  such 
a  partition  being  legal,  we  reverse  the  lower 
Court's  judgment,  and  remand  the  case  for 
trial. 


The  22nd  September  1864. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Puisne  Judges. 

Resumption  (of    Invalid  Lakhiraj)— Onus  Pro- 
band!—-Default  of  Appearance  by  Defendant 

Case  No.  788  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Sreenauth  Bidyabagish,  Principal 
Sudder  Ameen  of  East  Burdwan,  dated  the 
.jth  January  1864,  affirming  a  decision 
passed  by  Baboo  Ram  Doolub  Doss,  Addi* 
tional  Moonsiff  of  Mahomedpore,  dated  the 
18th  February  1863. 

Mrs.  B.  O.  Ellias  (Plaintiff),  Appellant, 

versus 

Tithraram  Roy  (Defendant),  Respondent. 

Mr.  R.  E.  Twidale  for  Appellant. 

None  for  Respondent. 

In  a  suit  for  resumption  of  invalid  lakhiraj,  the  bur* 
den  lies  on  the  defendant  to  prove  the  validity  of  his 
title  ;  and,  if  he  does  not  appear,  on  proof  of  the  notice 
having  been  served  on  him,  a  decree  should  pass  ia 
favour  of  the  plaintiff. 

The  plaintiff  in  this  case,  as  zemindar,  sued 
to  resume  certain  land  held  as  lakhiraj  by  de- 
fendant, but  without  any  valid  title. 

The  defendant  did  not  appear. 

The  first  Court  dismissed  plaintiff's  claim, 
inasmuch  as  no  proof  in  respect  of  the  genih 
ineness  or  validity  of  the  plaintiff's  claim 
had  been  filed. 

On  appeal,  the  Principal  Sudder  Ameeft 
affirmed  the  Moonsjff's  judgment 

Plaintiff  now  appeals  specially,  urging  thrt. 
on  the  defendant  the  burden  of  proof  lay,  an4 
as  he  did  not  appear,  he,  plaintiff,  was  en'  tlrf 
to  a  decree  as  a  matter  of  course. 

We  think  that  the  burden  clearly  wa  1  Oft] 
defendant  to  prove  the  validity  of  his  titter] 
and  as  he  did  not  appear,  on  proof  o 
notice  having  been  served  on  him,  a  dt 
should  pass  in  favour  of  the  plaintiff,  t  t&) 
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evidence  has  been  tiken  upon  this  point.    We 

therefore  remit  the  case  to  the  Principal  Sadder 

itneen,  directing  him  to  take  evidence  on  the 

tint  above  noted,  and,  if  it  should  appear 

tat  notice  to  appear  has  been  duly  served 

defendant,  to  pass  a  decree  in  plaintiff's 

favour. 


The  22nd  September  1864. 

Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Lakhiraj  (Settlement  of  Invalid  and  Resumed)  — 
Limitation — Evidence  (Decrees). 

Case  No.  966  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  A.  W.  Russell,  Judge  of  Behar,  dated 
the  3rd  February  1864,  affirming  a  deci- 
sion of  Moonshee  Nazirooddeen  Mahomed 
Khan,  Principal  Sudder  Ameen  of  that  Dis- 
trict, dated  the  23rd  February  i860. 

Maharanee  Inderjeet  Kooer  (Plaintiff), 

Appellant, 

versus 

Fyez  AH  and  others  (Defendants), 
Respondents, 

Mr.  J.  Baptist  and  Moonshee  Ameer  Alt' 

for  Appellant. 

Messrs.  R.  E.  Twidale  and  C,  Gregory  for 

Respondents. 

A  decision  in  1857,  against  the  defendant's  lakhiraj 
tide  in  1846,  of  which  he  then  stated  he  was  dispossess- 
ed by  the  plaintiff  in  1833,  is  not  conclusive  to  entitle 
•the  plaintiff  to  succeed  in  a  suit  for  the  settlement  ob- 
tained by  the  defendant  in  1 851,  unless  the  latter  suit  be 
brought  within  legal  time  from  the  date  of  the  first  deci- 
sion. The  party  who  has  been  in  quiet  undisturbed  pos- 
session for  more  than  12  years — namely,  the  plaintiff 
(the  zemindar)— has  the  best  title  to  the  land,  and  con- 
sequently to  the  settlement. 

Thx  plaintiff  in  this  suit  is  the  zemindar 
of  a  certain  estate,  in  which  it  has  heen  finally 
field  by  the  resumption  authorities  that  a 
Ulhiraj  tenure  of  beegahs  82,  17,  18,  exist- 
ed which  lakhiraj  was  invalid,  and  resumed  by 
G*  vernment,  and  ultimately  assessed  with  the 
1*1  Jurajdar,  Kurreem  Buksh,  of  whom  the  de- 
fei  dam  is  the  representative.  The  plaint- 
iff now  sues  to  oust  the  defendant  from  these 
lai  ds,  to  have  it  declared  that  the  plaintiff 
is  entitled  to  the  settlement,  and  to  have  his 
nadie  registered  in  the  Collectorate,  and  to 
.re>  over  from  the  defendant  and  Kurreem 
■  Bt  rih  the  mesne-profits  of  the  lands. 

I  Vol  I. 


There  appears  to  have  been  a  long  course  o 
litigation  in  connection  with  this  land, the  fact8 
of  which  are  as  follow  :  Kurreem  Buksh  sued 
in  the  year  1846,  alleging  himself  to  be 
lakhiraj  dar,  and  stating  that  he  had  been 
forcibly  dispossessed  in  the  year  1833  by  the 
plaintiff's  then  representative,  the  zemindar  of 
the  estate.  This  case  was  not  finally  decided 
until  1857,  when  the  Sudder  Court  on  appeal 
dismissed  Kurreem  Buksh's  claim  for  a  de- 
claration of  his  right,  and  for  mesne-profits, 
on  the  ground  that  he  had  delayed  to  sue 
until  twelve  years  had  elapsed  from  the  date 
of  his  dispossession.  In  the  meanwhile,  in 
1844,  Kurreem  Buksh  had  obtained  from  the 
resumption  authorities  a  temporary  settle- 
ment of  the  resumed  lands,  and  subsequently, 
in  185 1,  a  permanent  settlement  of  them* 
The  plaintiff  laid  claim  to  the  settlement 
when  it  was  made  with  Kurreem  Buksh,  but 
his  claim  was  then  rejected,  and  he  was  re- 
ferred to  the  Civil  Court.  Plaintiff  now  sues 
to  have  his  right  to  the  settlement  declared, 
as  his  title  to  the  lands  has  been,  by  the  deci- 
sion of  January  1857,  pronounced  to  be  better 
than  that  of  Kurreem  Buksh,  and  consequent- 
ly than  that  of  Kurreem  Buksh's  representa- 
tive, the  defendant. 

The  Judge  has,  on  appeal,  dismissed  plaint- 
iff's claim  on  the  ground  that  the  settlement 
was  properly  made  with  the  lakhiraj  dar,  and 
that  the  zemindar  had  not  taken  measures  to 
oust  the  lakhiraj  dar  by  due  course  of  law 
under  Regulation  XIX.  of  1793. 

On  special  appeal  it  is  said  that  the  Judge 
has  altogether  mistaken  the  plaintiff's  cause 
of  action,  and  that  he  has  taken  a  wrong  view 
of  the  law  applicable  to  the. circumstances; 
that  the  decision  of  January  1857  by  the 
Sudder  Court  was  conclusive  as  to  plaintiff's 
title  to  the  settlement;  and  that  plaintiff  is 
entitled  to  a  decree. 

On  the  other  hand,  it  is  contended  for  the 
respondent  that  he  is  now  in  possession ; 
that  it  is  immaterial  in  what  manner  he  ob- 
tained possession,  or  whether  in  former  years 
he  was  dispossessed  or  not ;  that  he  is  entitled 
to  retain  possession  until  plaintiff  can  show 
a  better  title  to  the  land ;  that  the  decision 
of  January  1857  may  be  conclusive;  that 
his  claim  for  a  declaration  of  his  right  to 
the  lands  in  the  year  1846  could  not  be 
tried,  but  was  barred  by  limitation,  but  that 
it  does  not  follow  that  the  plaintiff  can,  on 
the  strength  of  that  decision,  oust  him  ;  that 
the  plaintiff  has  no  title  whatever  to  these 
lands ;  that  his  contention  has  from  the  first 
been  that  the  lands  are  not  a  lakhiraj  te- 
nure, but  a  portion  of  his  decennially-settled 
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estate;  that  the  resumption  authorities  have 
finally  decided  that  they  do  constitute  a 
lakhiraj  estate;  and,  finally,  that  the  plaintiff 
cannot  now  sue  to  obtain  possession  of  the 
settlement  and  the  lands  on  the  ground  that 
he  holds  them  as  lakhiraj  in  direct  contradic- 
tion to  his  repeated  assertions  that  they  are  not 
lakhiraj  at  all. 

This  suit  is  brought  under  the  provisions  of 
section  7,  Regulation  VII.  of  1822;  and  the 
question  for  decision  is,  whether,  in  1851,  the 
then  representative  of  the  plaintiff,   or   the 
then   representative  of  the   defendant,   had 
"  the  best  title  "  to  the  settlement ;  and  the  first 
consideration  is,  whether  the  decision  of  Janu- 
ary 1857  is  a  conclusive  decision  in  favour  of 
the  plaintiff.     Kurreem  Buksh  preferred  that 
suit,  as  appears  from  the  judgment  reported  in 
page  75,  Sudder  Dewanny  Adawlut  Reports 
for  1857,  with  the  object  of  having  his  right 
to  the  settlement  declared.     The  right  to  the 
settlement  was  then  in  dispute.     The  Court 
held  that  the   lakhiraj dar,   Kurreem  Buksh, 
had  forfeited  his  title  to  the  land,  inasmuch 
as  he  had  not  proved  that  he  had  sued  to 
recover  possession  of  the  land  within  twelve 
years  of  the  date  on  which  he  was  ousted 
from  it.     This,  then,  is  a  conclusive  finding 
as  between  the  present  plaintiff  and  defend- 
ants, that  in  1846  the  defendants'  representa- 
tive had  been  twelve  years  out  of  possession, 
and  his  right  had  then  disappeared  under  the 
law  of  limitation.     It  is  to  be  recollected  that 
this  decision  as  to  the  title  of  the  parties  in 
1846  was  not  arrived  at  until  1857,  and  that 
it  referred    only   to   the  title   of  which   the 
lakhirajdar  then  stated  that  he  was  dispos- 
sessed in  1833.    As  regards  the  right  which 
the  defendant  acquired   subsequent  to   the 
institution  of  his  suit  under  the  Permanent 
Settlement  in  185 1,  the  Court  gave  no  opinion 
except  to  remark  that  any  right  so  acquired 
could  not  be  retrospective  as  respects  the  title 
claimed  in  that  suit,  which,  it  was  alleged,  had 
been  violated  in  1833.     It  certainly  does  not, 
as  a  necessary  consequence  under  all  circum- 
stances, follow  from  this  decision  of  1857  that 
the  plaintiff  must  succeed  in  his  suit  for  the 
settlement.    If,  for  instance,  the  plaintiff  had 
allowed   twelve  years   to   elapse   from  that 
decision  before  he  sued  to  oust  the  defendant, 
the  latter  would  have  gained  the  prescriptive 
title  under  the  law  of  limitation,  which  was 
held  to  bar  Kurreem   Buksh's   title   in   the 
former  suit.     But  if  the  plaintiff  has  brought 
this  suit  within  the  legal  time  from  the  date 
of  that  decision,  the  judgment  arrived  at  in 
it  is  conclusive  between  him  and  the  defendant. 
It  is  said  that  tbfe  plaintiff  was  bound  to  sue 


direcilv  to  have  the  settlement  reversed  in 
his  favour  within  three  years  of  the  date  on 
which  the  settlement  was  made.  But  this 
plea  has  been  already  overruled  in  a  former 
appeal  to  this  Court  on  the  ground  that  the 
right  to  the  settlement  was  at  that  time  in 
contest  in  the  Civil  Courts,  and  that  the 
plaintiff  was  not  bound  to  bring  a  second  suit. 
This  point,  then,  has  been  finally  determined. 
It  is  said  also  that,  even  if  that  law  of  limi- 
tation will  not  apply,  the  usual  law  of  limita- 
tion is  applicable  to  the  case ;  but,  if  the  one 
cannot  apply,  a  portion  of  the  other  cannot 
apply.  The  plaintiff  had  very  good  and 
sufficient  cause  for  not  bringing  his  suit  at 
an  earlier  date,  and  he  has  lost  no  time  in 
bringing  his  suit  since  his  opponent's  rights 
to  the  estate  were  rejected. 

As  regards  the  objection  that  the  plaintiff 
now  sues  as  holder  of  the  lakhiraj,  whereas 
he  has  from  the  first  contended  that  no  such 
lakhiraj  existed,  we  think  that  this  is  quite 
immaterial  to  the  object  of  the  present  salt 
The  question  as  to  whether  the  land  was 
lakhiraj  or  mal  was  decided  by  the  resumption 
authorities,  and  their  decision  on  that  point 
is  final.  The  question  as  to  the  party  entitled 
to  the  settlement  rests  on  the  point  as  to  which 
of  the  two,  the  lakhirajdar  or  the  zemindar, 
had  the  best  title  to  the  land  in  1851,  when 
the  settlement  was  made.  If  the  lakhirajdar 
had  been  long  out  of  possession — so  long  that 
his  right  to  the  land  could  not  be  established 
in  the  Civil  Court— it  follows  that  he  had 
then  lost  his  title  to  the  land.  In  such  a 
case  it  cannot  now  be  said  that  he  had  then 
the  best  title  to  the  land.  The  party  who 
had  been  in  quiet  undisturbed  possession  for 
more  than  twelve  years  had  the  best  title  to  it 
This  was  the  zemindar,  the  plaintiff,  and  he, 
was  consequently  entitled  to  the  settlement 

The  Judge  has  completely  mistaken  the 
features  of  the  case.  Regulation  XIX.  of 
1793  has  nothing  to  do  with  it.  The  zemin- 
dar did  not  sue  to  assess  the  lakhirajdar  on 
the  ground  that  the  tenure  was  one  to  the 
revenue  of  which  he  was  entitled  as  being 
under  100  beegahs ;  he  admits  that  the  ten- 
ure is  one  to  the  revenue  of  which  the  Gove  n* 
ment  is  entitled.  He  did  not  admit  this  at 
first,  as  he  alleged  that  the  lands  were  tot 
lakhiraj  at  all,  but  his  objections  have  b  en 
finally  overruled  by  a  competent  Court  fe 
admits  it  now,  and  urges  that,  even  if  the  1  rf 
is  an  invalid  lakhiraj  tenure,  he  is  entitle*  to 
the  settlement.  He  has  made  out  by  he 
decision  in  the  former  suit  between  th  m 
parties  that,  at  the  time  the  settlement  vtf 
made,  he  held  the  best  title  to  these  lap-  Is, 
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It  follows  that  he  was  entitled  to  the  settle- 
ment then,  and,  if  so,  he  is  entitled  to  it  now. 

The  decision  of  the  Judge  is  reversed,  and 
plaintiff's  title  to  the  settlement,  and  to  have 
his  name  registered  after  settlement,  and  to 
mesne-profits  of  the  land  for  the  period  stated 
in  the  plaint  from  the  parties  in  possession 
of  it,  is  decreed.  The  extent  of  those  mesne- 
profits  to  be  ascertained  in  execution  of  de- 
cree, and  interest  at  12  per  cent,  per  annum  to 
be  due  on  the  amount,  when  ascertained,  from 
the  date  on  which  it  is  declared  to  the  date 
of  payment. 

All  costs  of  this  litigation  will  be  paid  by  the 
defendants. 


The  23rd  September  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.S.  Seton-Karr, 

Puisne  Judges. 

Leases— Prescriptive  Right  of  Occupancy— Pos- 
session by  iZemindar. 

Case  No.  1292  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Anund  Ch under  Banerjee,  Principal 
Sudder  Ameen  of  Rajshahye,  dated  the 
26th  February  1864,  reversing  a  decision 
of  the  Moonsiff  of  Pubna,  dated  the  2$th 
September  1863. 

Kupram  Karmokar  (Defendant),  Appellant, 

versus 

Jumeer  Poramanick  (Plaintiff),  Respondent. 

Baboos  Debendro  Narain  Bose  and'  Greesh 
Chunder  Ghose  for  Appellant. 

Baboos  Sreenath  Dass  and  Bhuggobutty 
Churn  Ghose  for  Respondent. 

The  Lower  Appellate  Court  having  found  that,  on  the 
expiry  of  the  defendant's  lease,  the  land  came  into  the 
immediate  possession  of  the  zemindar,  who  let  it  to  the 
phuntinV.tbe  plea  raised  by  the  defendant  that  he  has  a 
prescriptive  right  of  occupancy  will  not  avail  him,  unless 
lie  can  get  over  the  fact  found  by  the  Lower  Appellate 
Court,  or  can  show  that  the  zemindar  had  illegal  pos- 
session of  the  land. 

.  The  plaintiff  claims  possession  under  a 
pot)  ah  received  from  the  zemindar  in  1268 
on  he  expiry  of  the  defendant's  lease.  The 
deft  ndam;  alleges  that  he  held  the  lands 
unc  er  a  lease  till  ousted  by  the  plaintiff,  and 
•recovered  possession  summarily  under  sec- 
tion 15,  Act  XIV.  of  1859,  and  has  a  pre- 
scriptive right  of  occupancy. 

The  Lower  Appellate  Court  finds  that,  after 
the  defendant  had  held  the  land,  it  came  into 
the  immediate  possession  of  the  zemindar, 
Wb<  let  it  to  the  plaintiff,  and  gave  him  pos- 


session. The  plea  raised  by  the  defendant, 
that  he  has  a  prescriptive  right  of  occupancy, 
will  not  avail  him,  unless  he  be  able  to  get 
over  the  fact  found  by  the  lower  Court,  that 
the  zemindar  was  in  quiet  possession,  and 
exercised  his  legal  right  in  settling  with  the 
plaintiff,  or  unless  he  can  show  that  the 
zemindar  had  illegal  possession  of  the  land, 
which  he  has  not  alleged.  Under  these  cir- 
cumstances we  dismiss  the  appeal  with  costs. 

The  23rd  September  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Enhancement— Res  Adjudicate— Review  of 

Judgment 

Case  No.  131 2  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  T.  J.  Cockburn,  Judge  of  Backer- 
gunge,  dated  the  2jth  February  1864, 
affirming  a  decision  of  the  Deputy  Collec- 
tor, dated  the  31st  July  1863. 

Bhuggobutty    Dabea    (Plaintiff),   Appellant, 

versus 

Ram  Kannaye  Loha  (Defendant), 
Respondent. 

Baboo  K he  Iter  Mohun  Mookerjee  for 
Appellant. 

Baboo  Kali  Mohun  Doss  for  Respondent. 

The  question  of  the  right  to  enhance,  having  been 
decided  in  the  plaintiff's  favour  in  a  former  suit,  must  be 
considered  as  res  ad  judicata  in  this  suit  for  enhanced 
rent.  The  defendant,  on  the  discovery  of  fresh  evidence, 
should  have  applied  for  a  review  of  the  former  judg- 
ment. 

Having  heard  both  parties,  we  are  of 
opinion  that  the  decision  of  the  lower  Court 
cannot  stand.  The  question  of  the  right  of 
enhancement  was  decided  in  the  plaintiff's 
favour  in  the  former  suit,  as  the  Judge  seems 
to  admit,  and  in  the  present  action,  which 
was  simply  one  for  enhanced  rent  at  the 
rates  claimed  ;  but  after  the  notice,  which  in 
that  previous  suit  had  not  been  served,  it 
was  not  competent  to  the  Court  to  re-open 
the  question  of  a  positive  right  to  enhance. 
The  question  was  legally  and  practically 
res  adjudicata. 

The  course  for  the  defendant,  when  he 
discovered  fresh  evidence  not  in  his  know- 
ledge or  power  at  the  time  of  the  first  de- 
cision, was  to  apply  for  a  review. 

The  decision  of  the  Court  below  is  re- 
versed. But  the  first  Court  must  settle  the 
precise  amount  of  rates  payable  by  the 
defendant,  which  point  ha?  not  yet  been 


168 


Civil 


THE  WKIKLY   REPORTER. 


Rulings. 


[Vol.  i; 


decided,  and  on  which  we  are  told  that  no  evi- 
dence has  been  taken. 

The  case  must  be  remanded  to  the  first 
Court  for  this  purpose  only. 


The  23rd  September  1864. 

Present  : 

The  Hon'ble  C.  B.  Trevor,  G»  Campbell,  and 
Shumbhoonath  Pundit,  Puisne  Judges, 

Section  170,  Act  VIII.  of  1859— Non-attendance 
or  Refusal  of  some  of  Several  Plaintiffs  to  give 
Evidence. 

Case  No.  3074  of  1863. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Gobind  Chunder  Chowdhry,  Princi- 
pal Sudder  Ameen  of  Beerbhoom,  dated  the 
22nd  July  1863,  reversing  a  decision  of 
Moulvie  Gholam  Bed  tool  Tumkin,  Sudder 
Ameen  of  that  District,  dated  the  4th  July 
i860. 

Benode  Ram  Sein  and  others  (Plaintiffs), 

Appellants, 

m 

versus 

Brohmo  Moyee  Debia,  widow  of  late  Rajbul- 
lub  Chuckerbutty  (Defendant),  Respond- 
ent. 

Baboos  Gopeenath  Mookerjee  and  Juggoda- 
nund  Mookerjee  for  Appellants. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondent. 

Hbld,  by  the  majority  (Campbell,  J.,  dissert tiente), 
that,  where  there  are  several  plaintiffs,  the  refusal  or 
failure  of  any  of  them  to  attend  and  give  evidence  does 
not  render  all  liable,  under  section  170,  Act  VIII.  of 
1859,  to  have  Judgment  passed  against  them,  but  only 
those  who  fail  or  refuse  to  appear  after  summons 
served  on  them. 

Mr.  Justice  Shumbhoonath  Pundit, — In 
this  case,  the  point  taken  in  special  appeal 
is  this,  that,  if,  of  several  joint  plaintiffs  in 
a  case  on  a  bond,  only  some  of  the  plaintiffs 
are  summoned,  and  they  fail  to  attend,  is  the 
Court  trying  the  case  competent,  under  sec- 
tion 170  of  Act  VIII.  of  1859,  t0  dismiss 
the  whole  case  entirely  under  that  section 
for  the  default  of  those  who  were  summoned 
and  did  not  attend  ? 

1  think  the  law  does  not  give  such  a 
power  to  any  Court  of  Justice.  The  power 
and  the  duty  of  a  Court  of  Justice  are  to 
decide  the  disputes  between  the  litigant  parties 
appearing  before  it. 

As  no  person  can  be  allowed  to  sue 
at  any  time  after  the  cause  of  action  accru- 
ing to  him,  as  for  each  case  the  Court  can- 
not be  allowed  to  wait  unlimitedly,  and  as 
some  arrangements  must  be  made  to  enable 


the  Court  to  decide  within  a  reasonable  time 
all  the  cases  received  by  it  from  time  to 
time,  rules  of  procedure  are  adopted  by 
laws  passed  by  those  who  are  empowerd  to 
make  them,  or  through  bye- laws  and  judg- 
ments of  the  Court,  for  fixing  the  time 
during  which  plaintiffs  must  sue,  and  during | 
which  parties  dissatisfied  with  a  decision 
must  appeal ;  for  limiting  the  time  during 
which  the  defendants  are  to  appear,  and 
evidence  is  to  be  produced  by  both  the 
parties ;  for  defining  the  period  during  which, 
and  the  circumstances  under  which,  the  Court 
can  wait  in  expectation  of  the  production 
of  documents  and  the  appearance  of  wit- 
nesses as  well  as  for  defining  the  time  for 
filing  certain  written  pleadings,  and  defining 
the  number  of  times  that  each  party  is  to 
be  heard  verbally  in  support  of  his  case  re- 
spectively. 

For  these  purposes  and  others,  those  who 
have  the  power  to  make  laws  for  the  guidance 
of  Courts  of  Justice  have  found  it  expedient 
to  authorize  the  Courts  to  refuse  to  try  the 
plaints  of  certain  parties,  and  of  all  parties 
under  certain  circumstances;  to  refuse  to 
hear  the  defence  in  certain  cases,  as  well  at 
to  authorize  the  Courts  to  decree  for  and 
against  certain  parties  under  certain  special 
circumstances  in  every  one  of  these  cases, 
without  trying  the  merits  of  the  case  of  the 
parties  whom  they  refuse  to  hear,  and  against 
and  for  whom  they  thus  are  authorized  to 
decree.  If  a  party  is  summoned  as  a  witness 
to  assist  the  Court  in  understanding  the 
merits  of  the  case,  and  fails  to  attend  with- 
out any  reasonable  cause,  the  law  authorises 
the  Court,  if  it  think  proper  for  this  default 
(if  it  is  that  of  a  plaintiff),  to  dismiss  bis 
claim,  or  (if  it  is  that  of  a  defendant) te 
decree  against  him  without  requiring  the 
plaintiff  to  give  any  evidence  at  all,  or  to  tff 
the  case  ex-par te  against  him,  by  putting  tat 
plaintiff  to  the  proof  of  his  own  case,  bat  Ml 
hearing  the  defendant  in  support  of  his  casft 
But  the  law  does  not  compel  the  Court  tfr 
do  these  things  whenever  the  circumstanced" 
under  which  these  steps  might  be  adoptel, 
occur.  The  Courts  are  not  prevented  if 
they  like,  from  trying  the  case  of  a  plaii  tflf, 
although  he  may  have  defaulted ;  or  I  obi 
taking  up  the  counter-evidence  of  a  de* 
fendant,  though  he  may  have  commted 
default.  When  the  plaintiff  or  plain  Ssjtj 
or  the  defendant  or  the  defendants,  c  ini* 
mining  default,  13  or  are  respectively 
whole  of  the  persons  representing  J 
parties  to  the  case,  or  when  defendants  an* 
different  persons  holding  separate  propf  tic* 
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Hand  distinct  interests,  the  case  is  quite  dif- 
ferent. 

We  have  to  deal  with  a  case  in  which  more 
than  one  person  are  plaintiffs,  and  all  are 
not  summoned  probably  :  those  that  are  sum- 
I  moned  in  this  present  case  may  be  the  prin- 
|  cipal,  or  the  principal  male  and  adult  mem- 
[  bers  of  the  family  ;  but  it  is  quite  possible 
that,  in  another  case,  only  one  out  of  several 
plaintiffs  may  be  summoned  to  give  evidence 
or  produce  a  document,  or,  being  present  in 
Court,  may  be  asked  to  depose  to  some  fact, 
and  still  that  person  may  not  be  the  most 
important  person  out  of  the  whole  body  of  per- 
sons on  his  side.  It  is  argued  on  the  other 
side  that  the  position  and  relation  of  the  de- 
faulting person  to  others  of  his  class,  his 
motive  for  default,  and  such  other  matters,  are 
to  be  taken  into  consideration  by  the  Court  be- 
fore whom  the  default  is  made ;  and  when  that 
Court  is  satisfied  that  the  default  is  of  a 
nature  and  of  a  person  for  whose  default  it 
is  not  proper  to  punish  either  all  or  the  other 
plaintiffs,  the  law  supposes  that  it  will  not 
either  dismiss  the  case  altogether,  or  try  the 
case  of  those  plaintiffs  who  have  not  defaulted. 
I  think  under  the  law  we  have  simply  to 
consider  whether  a  Court  has  the  power  to 
dismiss  the  case  of  several  plaintiffs  of  whom 
some  alone  have  committed  default,  what- 
ever may  be  the  position  or  relationship  of 
the  defaulting  plaintiffs  to  others  who  have 
not  personally  committed  the  default.  It  is 
argued  by  the  other  party  that,  when  the 
defaulting  plaintiff  is  the  only  plaintiff,  or 
when  all  the  plaintiffs  have  defaulted,  then, 
Bnder  the  first  portion  .of  section  170,  the 
Court  has  the  power  to  dismiss  the  case, 
because  the  plaintiff  or  the  plaintiffs  having 
defaulted,  his  or  their  case  may  be  dismissed  ; 
and  that,  if  the  default  is  of  one  out  of 
several  plaintiffs,  then  the  Court  is  empowered, 
by  what  follows  in  the  section,  to  try 
whether,  because  the  interests  of  the  several 
plaintiffs  cannot  be  divided,  because  it  is 
necessary  to  punish  the  defaulting  parties, 
or  because  the  default  of  one  or  of  some 
plaintiffs  is  virtually  the  default  of  all,  it  is 
prow  or  improper  to  dismiss  the  whole 
dai  n. 

I  ow,  I  hold  that  the  power  given  to  the 
Court  to  pass  "any  other  orders,"  besides 
deciding  against  the  defaulting  parties,  ap- 
|par;ntly  means  an  order  less  prejudicial  than 

dismissal  on  default,  and    not  an  order 

intending  the  punishment  of  dismissal  even 

IflD  those  who  have  not  committed  the  default. 

Ilf  ir  was    at  all  necessary,  it  is  clear  that 
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the  respective  interests  of  each  of  the  plaint- 
iffs in  the  present  case  can  be  easily  dis- 
cerned. I  admit  it  is  quite  possible  that 
in  some  case  the  interests  of  the  defaulting 
plaintiffs  in  a  joint  suit  may  not  be  separated 
and  distinguished  from  those  of  the  others. 
With  reference  to  this,  and  the  question 
whether  a  plaintiff  who  has  defaulted  is  to 
be  allowed  to  escape  the  punishment  pre- 
scribed by  law,  because  his  share  and  interest 
cannot  be  distinguished  and  separated,  I  find 
it  sufficient  to  observe  that  a  Court  that 
could  distinguish  one  plaintiff  from  another 
or  others,  as  the  party  who  alone  is  to  be 
summoned,  as  the  party  personally  cognizant 
of  a  certain  fact,  or  holding  a  certain  docu- 
ment asked  to  be  produced,  cannot  fairly 
say  that,  for  all  purposes  of  this  case, 
several  plaintiffs  cannot  be  looked  at  se- 
parately, but  as  one  person.  It  is  neither 
justice  nor  equity  that,  while  it  is  allowed 
that,  if  one  of  the  plaintiffs  in  a  case  like 
this  commit  perjury,  he  alone  can  be  pun- 
ished, and  not  all  on  whose  behalf  he  may 
have  deposed  falsely,  if  the  default  men- 
tioned in  section  170  is  committed  by  one 
plaintiff,  the  rights  of  all  other  plaintiffs  are 
to  be  damaged  by  that  default. 

Really,  the  very  fact  of  the  interests  of 
the  defaulting  plaintiffs  not  being  separable 
from  those  of  others  who  have  not  defaulted 
may  be  a  good  ground  by  itself  for  hold- 
ing that  to  such  cases  section  170  does 
not  apply. 

I  think  this  Court  has  no  power  to  dis- 
miss, under  section  170  of  Act  VIII.  of 
1859,  the  whole  case  of  several  joint  plaint- 
iffs, because  some  of  them  have  committed 
a  default.  I  would,  therefore,  decree  the 
special  appeal,  and  remand  the  case  for  re- 
trial with  reference  to  the  above  remarks. 

Mr.  Justice  Campbell. — 1  cannot  concur 
with  my  learned  colleague  in  this  case. 

As  the  case  stood  on  the  written  pleadings, 
I  thought  that  the  decision  of  the  Lower  Ap- 
pellate Court  could  not  stand  ;  that  that  Court 
could  not  reverse  the  decision  of  the  first  Court 
on  section  170,  but  must  order  the  recusant 
parties  to  be  summoned.  It  was,  however, 
stated  at  the  hearing,  and  admitted  by  both 
sides,  that  in  fact  the  Lower  Appellate  Court 
did  summon  the  recusant  parties,  and  only 
on  their  again  failing  to  appear  cast  them 
under  section  170 — a  course  which  is,  1  think, 
quite  lawful.  In  fact,  the  case  had  been 
once  before  appealed,  and  had  been  remanded 
to  enforce  the  attendance  of  these  witnesses. 
Again,  the  first  Court  had  Reclined  or  omit- 
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ted  to  do  so  ;  and,  on  the  second  appeal,  the 
Lower  Appellate  Court,  thinking  the  attend- 
ance  of  these  parties  as  witnesses  essential 
(principally,  it  appears,  with  reference  to  the 
plea  of  payment),  summoned  them  again,  and 
proceeded  as  above  noticed.  The  suit  is  on 
a  bond.  The  defendants,  it  appears,  plead 
partly  no  consideration  and  partly  payment, 
and,  to  prove  their  pleas,  rely  on  the  evidence 
of  certain  of  the  plaintiffs.  The  plaintiffs 
are  some  twenty  in  number,  and  the  defend- 
ants have  summoned  six  of  them. 

It  has  been  over  and  over  again  distinctly 
admitted  at  the  hearing  that  the  claim  is  a 
joint  claim,  and  that  there  are  no  means  of 
distinguishing  the  several  rights  of  the  plaint- 
iffs ;  that,  in  fact,  a  decree  must  pass  for  the 
whole  sum  or  for  nothing  ;  if  it  be  passed  in 
favour  of  one  of  the  twenty  plaintiffs,  it  must 
be  for  the  whole  sum,  not  for  any  separate 
right  of  his.  Mr.  Justice  Shumbhoonaih 
holds  that  "  the  very  fact  of  the  interests  of 
the  defaulting  parties  not  being  separable  " 
is  "  a  good  ground  for  holding  that  to  such 
cases  section  170"  does  not  apply.  That 
seems  to  me  to  be  to  drive  a  coach-and-four 
through  this  provision  of  the  law.  Know- 
ing, as  we  do,  in  how  great  a  proportion  of 
cases  in  this  country  several  joint  plaintiffs 
are  conjoined,  the  doctrine  which  protects 
them  from  the  operation  of  section  1 70  in 
such  cases  would  make  it  valueless.  I  can- 
not think  that  parties  are  bound  to  summon 
individuals  whose  evidence  they  do  not  want. 
They  summon  those  who  are  cognizant  of 
the  matters  in  dispute  ;  and  if  those  parties 
do  not  appear,  what  is  to  be  the  result  ? 
I  have  no  doubt  that,  when  the  rights  of 
Co-plaintiffs  are  several  and  distinguishable, 
section  170  can  only  apply  to  those  who 
fail  to  appear.  But  it  is,  I  think,  quite 
otherwise  when  the  interests  are  joint  and 
undistinguishable. 

The  policy  of  the  law  I  take  to  be  this  : 
The  matter  between  the  parties  is  better 
known  to  the  parties  themselves  than  to  any 
one  else,  and  therefore  the  law  says  that 
a  party  coming  into  Court  shall  be  bound 
to  disclose  all  that  he  knows  of  the  case.  If 
he  refuses  so  to  disclose  the  facts,  those 
facts  may  be  presumed  against  him.  In  this 
case,  defendants  call  on  certain  of  the 
plaintiffs  cognizant  of  the  facts  to  disclose 
whether  or  not  the  money  has  been  paid  to 
them.  They  repeatedly  refuse  to  appear 
and  disclose  what  they  know  of  the  matter. 
The  Court  may,  therefore,  presume  against 
them  that  in  truth  they  have  been  paid.  In 


case  of  such  a  joint  claim,  payment  to  one 
is  payment  to  all ;  and  it  seems  to  me  that, 
one  of  the  co-plaintiffs  being  eliminated  and 
struck  out  on  account  of  non-appearance  and 
the  consequent  presumption  against  him,  the 
case  must  of  itself  fall,  and  the  order  of  dis- 
missal is  perfectly  legal.  If  it  were  otherwise, 
then,  if  defendant  omits  to  summon  all  the 
twenty  plaintiffs,  or  if  one  of  the  co-plaintiffs 
who  knows  nothing  about  the  matter  appears, 
or  if  one  is  an  infant  and  cannot  appear,  then, 
notwithstanding  the  wilful  default  of  the  nine- 
teen plaintiffs  who  might  have  proved  defend* 
ant's  case,  a  decree  for  the  whole  claim  must 
pass  in  favour  of  theone  remaining  plaintiff,  and 
defendant  is  wholly  deprived  of  the  right  of 
forcing  the  real  parties  cognizant  of  the  facts 
to  disclose  the  facts.  I  think  that  in  such  a 
case  the  suit  may  and  ought  to  be  dismissed. 

It  is,  however,  to  be  observed  that  the  terms 
of  section  170  are  not  compulsory,  nor  a  de- 
cision under  that  section  in  a  Court  of  first 
instance  final.  The  widest  discretion  is  given 
to  the  Court  in  the  circumstances  of  each  case, 
and  the  mode  in  which  that  discretion  is  ex- 
ercised may  no  doubt  be  made  the  subject  of 
regular  appeal,  so  that  there  is  ample  provi- 
sion for  cases  of  hardship.  The  only  ques- 
tion before  us  in  special  appeal  now  is  not 
whether  the  power  given  to  the  Court  by  section 
1 70  was  wisely  exercised,  but  whether  the  ap- 
plication of  the  section  was  within  the  terms 
of  the  law.  I  think  that  it  was,  and  would 
dismiss  the  appeal. 

Mr.  Justice  Trevor. — This  case  has  been 
referred  to  a  third  Judge  in  consequence  of  a 
difference  of  opinion  between  the  two  Judges 
before  whom  the  special  appeal  was  brought 
to  a  hearing  ;  and  the  point  which  I  have  to 
determine  is,  whether,  in  a  case  in  which  thert 
are  several  plaintiffs,  the  refusal  or  failure  ef 
a  portion  of  them  to  attend  and  give  their  evi- 
dence renders  all  the  plaintiffs  liable,  under 
section  170  of  Act  VIII.  of  1859,  to  have 
judgment  passed  against  them  ;  or  whether 
the  judgment  only  should  pass  against  the 
parties  failing  or  refusing  to  appear  after  sum* 
mons  served  on  them. 

It  appears  to  me  that  the  terms  of  se<  ion 
170,  Act  VIII.  of  1859,  leave  no  doubt  uxm 
the  point  referred,  and  that  only  those  paities 
who  failed  or  refused  to  appear  are  liabl  1  to 
have  judgment  passed  against  them  in  <  on* 
sequence  of  such  failure  or  refusal  ft 
follows  that  ihe  order  of  the  lower  C<  art, 
which  dismiss  the  claim  of  all  the  phial- 
iffs  in  consequence  of  the  failure  of  tare :  or 
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four  of  them  to  appear,  cannot  stand.  The 
order  of  the  Court*  below  as  to  the  parties 
failing  to  appear  will  stand  good,  but  the 
case  may  be  remitted  to  the  Lower  Appellate 
Court  in  order  that  the  case  may  be  tho- 
roughly enquired  into  with  reference  to  the 
other  plaintiffs. 

The  Court  may,  if  it  thinks  necessary, 
order  the  plaintiffs,  whose  suit  has  been  dis- 
missed in  consequence  of  their  non-attend- 
ance to  give  evidence,  to  be  made  proformd 
defendants  in  the  case,  with  a  view  to  the 
Court  having  all  the  necessary  parties  before 
it. 


The  24th  September  1864. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Puisne  Judges. 

Enhancement— Alleged  Purchasers  of  Moku- 
rerees  need  not  be  made  Defendants 
when  Transfer  is  not  proved. 

Cases  Nos.  1548  and  1549  of  1864  under 
Act  X.  of  1859. 

Special  Appeals  from  a  decision  passed  by 
Mr.  W.  T.  Tucker,  Judge  of  Backer- 
gunge,  dated  the  21  si  March  1864,  affirm- 
ing a  decision  passed  by  Moulvie  Abdool 
Kureem,  Deputy  Cojieclor  of  that  Dis- 
trict, dated  the  23rd  November  1863. 

Kanchunnissa  Khatoon  (Defendant), 

Appellant, 

versus 

Khajah  Abdool  Gunee  (Plaintiff), 

Respondent, 

Baboo  %Lucky  Churn  Bose  for  Appellant, 

Mr.  R.  T.  Allan  for  Respondent. 

la  a  suit  for  enhancement,  it  is  not  necessary  to  make 
an  alleged  purchaser  of  a  mokureree  tenure  a  formal 
defendant  under  section  73,  Act  VIII.  of  1859,  when  the 
transfer  is  not  proved. 

Plaintiff  sued  defendant  after  notice  for 
enhanced  rent  of  1259. 

Defendant  pleaded  that  he  had  sold  his 
howala  tenure  in  1264,  and  was  not  in  pos- 
session, and  that  his  tenure  was  a  mokureree 
one. 

1  !  purchaser  intervened  and  pleaded  his 
pur  -Ase  and  the  mokureree  nature  of  the 
-tenure. 

1  "ae  Judge  was  of  opinion  that  the  inter- 
ven.r  had  not  proved  his  purchase,  that  that 
was  not  a  bond-fide  transaction,  and  that  the 
tenure,  from  the  evidence,  was  not  proved  to 
be  \i  mokureree  one.  He  therefore  confirm- 
ed I  he  order  of  the  Deputy  Collector  decree- 
tog  the  plaintiff's  claim. 


Defendant,  the  alleged  vendor,  now  appeals 
specially,  urging  that  the  Judge  should  have 
made  the  intervenor  a  formal  defendant  under 
section  73,  Aft  VIII.  of  1&59,  and  that  the 
possession  of  defendant,  the  purchaser,  should 
have  been  enquired  into,  and  enquiry  made 
as  to  the  rate  of  rent  to  be  paid  by  the  holder 
of  the  howala  tenure. 

'We  think  the  finding  of  the  Judge  suffici- 
ent and  good.  All  the  necessary  parties  were 
before  him.  The  transfer  alleged  was  not 
proved,  so  he  gave  a  decree  against  the  party 
admitted  to  be  the  tenant,  but  for  the  transfer 
which  was  not  proved.  The  rate,  too,  he  deter- 
mined from  an  Ameen's  report,  and  we  see 
no  ground  for  interfering  with  his  judgment 
in  special  appeal.  Appeals  are  rejected  with 
costs. 


The  24th  September  1864. 

Present  ; 

The  Honble  C.  B.  Trevor  and  F.  A.  Glover, 

Puisne  fudges. 

Limitation — Suit  by  Landlord  against 

Tenant. 

Case  No.  1536  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Anund  Chunder  Bundopadhya, 
fudge  of  the  Small  Cause  Court  of 
Rafshahye,  exercising  the  powers  of  a 
Principal  Sudder  Ameen,  dated  the  22nd 
March  1864,  affirming  a  decision  of  the 
Moonsiff  of  that  District,  dated  the  30th 
November  1863. 

Sbristeedhur  Mozoomdar  Chowdhree, 
Zemindar  (Plaintiff),  Appellant, 

versus 

Kalikant  alias  Shib  Chunder  Bhuttacharjee 
and  others  (Defendants),  Respondents. 

Baboo  Poor  no  Chunder  Mookerjee  for 

Appellant. 

Baboo  Banee  Madhub  Banorjee  for 
Respondents. 

a  The  possession  of  a  tenant  not  being-  adverse  to  the 
title  of  his  landlord,  limitation  cannot  be  applied  in  a 
suit  by  the  latter  against  the  former. 

Special  appellant  in  this  suit  is  a  purchaser, 
at  an  execution-of-decree  sale,  of  the  rights 
and  interests  of  one  Jaffer  AH  Khan  in  the 
one-anna  share  of  certain  lands,  and  got,  as 
he  states,  a  nominal  possession  of  the  same. 
Shortly  afterwards,  special  respondents, 
who  claim  as  mouroseedars  under  the  afore- 
said Jaffer  All  Khan,  sued  certain  ryots 
living  on  the  estate  for  rent  under  Aft  X. 
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of  i $5 9.  Special  appellant  intervened  in  this 
suit,  urging  his  proprietary  right,  but  his  ob- 
jections were  disalloweH. 

The  special  appellant  then  instituted  the 
case  for  recovery  of  possession,  and  for  con- 
firmation of  title. 

The  Lower  Appellate  Court  held  that  the 
defendants  (special  respondents)  had  been  in 
possession  of  the  disputed  land  for  more 
than  twelve  years  previous  to  the  institution 
of  the  suit,  and  that  plaintiff  was  therefore 
barred  by  limitation. 

It  is  urged  before  us  in  special  appeal  that, 
as  the  special  respondents'  title  is,  according 
to  their  own  admission,  not  one  of  an  adverse 
character  to  the  special  appellant's,  limitation 
cannot  apply. 

We  think  that  this  objection  must  be  allow- 
ed. Special  appellant  is  confessedly  pro- 
prietor of  the  zemindaree  rights.  The  spe- 
cial respondent  admits  the  fact  throughout ; 
and,  that  being  the  case,  he  cannot  plead 
limitation  against  his  landlord's  title.  The 
very  fact  of  his  admitting  the  iatter's  right 
prevents  his  taking  the  objection.  His  pos- 
session can,  under  no  circumstances,  be  ad- 
verse to  the  party  through  whom  he  derives 
his  own  rights. 

The  case  must  therefore  be  remanded  with 
instructions  to  try  the  validity  of  the  mourosee 
tenure  set  up  by  the  special  respondents, 
and  decree  or.  dismiss  the  case  accordingly. 


The  24th  September  1864. 

Present  ; 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Puisne  Judges. 

Limitation— Suit  by  Zemindar  against  Moku- 
rereedar  claiming  under  another  Zemindar. 

Case  No.  1537  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Anund  Chunder  Bandopadhya, 
Principal  Sudder  Ameen  of  Zillah 
Rajshahye,  dated  the  22nd  March  1864, 
affirming  a  decree  of  the  Moonsiff  of 
that  District,  dated  the  30th  November 
1863. 

Shristeedhur  Mozoomdar  (Plaintiff), 
Appellant, 

versus 

Gopal  Chunder  Mundul  and  others 
(Defendants),  Respondents. 

Baboo  Poorno  Chunder  Mookerjee  for 
c  Appellant. 


Baboos  Hem  Chunder  Banerjee  and  Chunder 
Madhub  Ghose  for 'Respondents. 

Limitation  cannot  be  applied  to  the  suit  of  a  zemindar 
against  a  person  alleging  a  mourosee  title  derived  from 
another  zemindar,  unless  such  other  zemindar  is  made  a 
party,  and  pleads  limitation. 

This  case  is  analogous  in  many  of  its 
features  to  No.  1536.  Special  appellant  is 
the  purchaser  of  the  rights  and  interests  of 
J  after  Ali  Khan,  and  sues  to  recover  pos- 
session of  certain  land  on  the  ground  that 
the  mourosee  title  set  up  by  the  special 
respondents  is  worthless.  He  also  snes  (but 
this  after  all  is  but  a  supplementary  part 
of  the  case)  to  reverse  the  order  of  the  De- 
puty Collector,  passed  under  Act  X.  of  1859, 
dismissing  special  appellant's  suit  against 
certain  ryots  for  rent,  on  the  intervention  of 
the  special  respondents. 

The  lower  Court  held  that  the  suit  was 
barred  by  limitation. 

We  think  that  the  lower  Court's  judg- 
ment is  defective.  Special  appellant  claimed 
the  land  as  auction-purchaser,  and  was  met 
by  a  plea  of  more  than  twelve  years'  adverse 
possession,  derived  from  one  Alum  Khan,  the 
alleged  proprietor  of  the  estate.  Before  li- 
mitation could  be  applied,  it  was  clearly 
necessary  to  decide  this  point,  and  to  find 
whether  the  alleged  mourosee  holding 
derived  through  Alum  Khan  was  genuine 
or  not.  There  is  no  such  proof  to  be  found 
on  the  record,  for  Alum  Khan  has  not  come 
forward  to  support  his  alleged  tenants ;  and, 
until  this  point  is  proved,  no  limitation  can 
apply.  ' 

We  remand  the  case,  therefore,  «in  order 
that  Alum  Khan  may  be  made  a  party  to 
the  suit.  If  he,  as  zemindar,  pleads  limita- 
tion, and  assists  the  plea  of  special  respond* 
ents,  their  limitation  can  no  doubt  be  applied 
at  once;  but,  if  he  do  not  appear,  then  the 
special  respondents  must  adduce  satisfactory; 
proof  of  their  allegation  before  limitation  caa 
be  applied. 

If  neither  come  forward  with  the  proof  re* 
quired,  the  lower  Court  will  then  enquire  into 
the  merits  of  the  case. 


The  24th  September  1864. 

Present ; 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Gtovei;] 

Puisne  Judges. 

Limitation— Validity  of  Subordinate  T< 

Case  No.  1532  of  1864. 

Special  Appeal  from  a  decision  passed 
Mr.  J.  C.  Dodgson,  Judge  of  Mymt* 
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singh,  dated  the  rjth  March  1864,  revers- 
ing a  duision  passed  by  All  Newaz  Khan, 
Sudder  A  meen  of  that  District,  dated  the 
26th  March  1862. 

Huro  Chunder  Chowdry  (Plaintiff), 
Appellant, 

versus 

Rij  Luckhee  Ctiowdhrain  and  others 
(Defendants),  Respondents.  . 

'    Baboos  Sreenath  Doss  and  Kishen  Dyal  Roy 

for  Appellant. 

Baboo  Protunno  Coomar  Sein  for 
Kespon  dents. 

.  When  the  real  point  in  dispute  is  the  validity  of  the 
sub*  rdinaie  tei.ure  set  up  by  the  defendant,  limitation 
is  nut  applicable. 


The  mother  of  the  present  plaintiff,  Huro 
Chunder,  sned  as  guardian  of  her  minor  son, 
who  has  now  reached  his  majority,  for  posses- 
sion of  certain  land  of  whicn  the  defendants 
dispossessed  her  in  1255. 

The  defendants  admit  the  title  of  Huro 
Chunder's  father,  Gobind  Cnunder,  and  there- 
fore of  Huro  Chunder,  to  the  property  in  dis- 
pute ;  but  they  allege  that,  in  1248,  Gobind 
Cnunder  created  a  talook  in  favour  of  Sunku- 
tee  Goopta,  who  sold  it  to  them  in  Assin 
1255,  leaving  a  jumma  of  Rs.  24  yearly. 

The  first  Court   gave  plaintiff  a  decree. 
The  second  Court  declared  plaintiff  out  of 
rCourt,  under  the  operation  of  the  statute  of 
r  limitation. 

Plaintiff   now    appeals    specially,    urging  | 
ihat,  on  the  pleadings  in  this  case,  the  pos- 
session of  the  defendants  is  not  adverse  to 
him,  and  that,  consequently,  no  application  of 

E'the  statute  of  limitation  is  possible ;  but  that 
the  real  point  in  dispute  is  the  validity  or 
:  otherwise  of  the  subordinate  tenure  set  up  by 
defendants. 

We  think  that  there  can  be  no  doubt  of  the 
"Correctness  of  plaintiff's  contention.  The  real 
Issue  in  this  case,  as  the  superior  title  of 
Huro  Chunder  is  admitted,  is  this :  Is  the 
tenure  of  defendants  held  on  a  good  title  or 
»oi?  If  defendant  proves  the  affirmative  side 
tof  this  issue,  the  plaintiff's  suit  must  be  dis- 
missed ;  if  he  is  unable  10  prove  it,  the  pUint- 
HFs  claim  must  be  decreed.     The  case  is 

mitted  to  the  Principal  Sudder  Ameen  for 
^investigation  in  the  mode  suggested  in  the 

egoing  remarks. 

Vol.  I. 


The  24th  September  1864. 

Present: 

The  Hon'ble.  C.  B.  Trevor  and  F.  A.  Glover, 

Puisne  fudges. 

Alluvial  Lands— Default,  by  Putneedar— 
Rights  of  Zemindar. 

Case  No.  1077  of  1664. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  JS'aziroodden  Mahomed,  Addition- 
al  Principal  Sudder  Ameen  of  Hooghly, 
dated  the  15th  March  1864.  affirming'  a 
decision  passed  by  Baboo  Gopee  Kishen  Ba- 
ner/eet  Additional  Sudder  Ameen  of  that 
District \  dated  the  27th  May  j86j. 

Punchanun  Mullick  (Defendant),  Appellant, 

versus 

Heera  Lall  Seal  and  others  (Plaintiffs)  and 
Sarodachum  Roy  (Defendant),  Respond- 
ents. 

Baboo  Kishen  Succa  Mookeerjee  for 
Appellant. 

Mr.  R.  T.  Allan  for  Respondents. 

Accretions  to  an'  estate  on  one  side  of  a  river  cannot 
be  claimed  as  belonging  to  an  estate  on  the  opposite 
bank. 

The  mere  fact  of  a  former  putneedar  allowing-  a  fr  r- 
mer  suit  to  go  by  default  cannot  prejudice  the  rights 
of  the  zemindar  now  in  possession. 

Plaintiff  sued  for  1 7  beegahs  and  12  chit- 
tacks  of  land,  alleging  that  it  belongs  to  his 
village  of  Runjobar,  from  which  he  has  been 
dispossessed  by  the  defendant. 

The  defendant,  amongst  other  things,  al- 
leges that  the  lands  in  dispute  are  accretions 
to  his  zemindaree  situated  on  one  bank  of  the 
River  Damoodur,  that  the  plaintiff's  zemin- 
daree is  on  the  opposite  bank,  and  ihat  plaint- 
iff, under  the  provisions  of  Regulation  XI. 
of  1825,  can  have  no  legal  right  to  the  lands 
sued  for. 

The  Court  below  decreed  to  plaintiff  10 
beegahs  of  land  as  appertaining  to  the  plaint- 
iff's estate,  chitfly  on  the  ground  that  a  for- 
mtr  putneedar  sued  plaintiff's  ancestor  for 
those  lands,  and  his  suit  was  dismissed. 

Defendant  now  appeals  specially,  urging 
ihat  the  lower  Courts  have  not  enquired  into 
his  main  plea,  which  is  that  these  lands  are 
accretions  to  his  e«ute  and  in  his  possession, 
that  plaintiff's  estate  is  on  the  other  side  of  the 
river,  and  that,  under  the  law  of  the  country, 
he  can  have  no  valid  claim  to  them. 

We  think  that  the  enquiry  of  the  lower 
Court  is  upon  a  wrong  issue.  There  was, 
it  appears,  a  suit  regarding  these  10  beegahs 
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of  land  between  parties,  neither  of  whom 
were,  however,  the  same  legal  person  with 
the  defendant  in  this  suit,  and  that  suit 
was  dismissed  on  default ;  but  the  mere  fad 
of  the  then  putneedar  allowing  the  suit  to 
go  by  default  cannot  prejudice  the  rights  of 
the  defendant  zemindar  now  in  possession. 
The  real  issue  in  this  case  is,  whether  the 
lands  are  an  accretion  to  defendant's  zemin- 
daree  and  plaintiff's  estate  on  the  other  side 
of  the  river  or  not ;  if  the  lands  are  situated 
as  defendant  alleges  they  are,  plaintiff  can 
never  have  had  any  right  to  them  under 
the  law,  and  the  suit  should  be  dismissed ; 
if  they  are  not  so  situated,  the  Principal 
Sudder  Ameen  will  fully  enquire  into  the 
tide  of  the  parties  before  him,  and  pass 
eventually  whatever  orders  seem  just  and 
proper. 

The  26th  September  1864. 

Present: 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Xuboolent,  Renewal  of,  from  Putneedar  by  a 
Purchaser  from  Zemindar. 

Case  No.  1336  of  1864  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Jessore,  dated  the  28th 
February  1864,  affirming  a  decision  of 
Moulvie  Mahomed .  Singh,  Deputy  Col- 
lector of  that  District,  dated  the  29th 
November  1862, 

Mr.  J.  Beck  with  (Defendant),  Appellant, 

versus 

Thacoor  Doss  Gossain  (Plaintiff), 
Respondent. 

Mr.  A.  F.  Ling  ham  for  Appellant. 

Baboo s  Mohendto  Lai  I  Shome  and  Banee 
Madhub  Banerjee  for  Respondent. 

A  purchaser  from  a  zemindir  is  not  (as  of  course,  and 
-without  any  further  allegation,  such  as  lo»s  or  non- 
receipt  of  the  original  kuho  jlcut)  to  requite  from  a 
putneedar  a  renewal  of  the  kubooleut. 

Ths  plaintiff  is  a  purchaser  of  a  zemin- 
daree  at  a  sale  in  execution  of  a  decree,  and 
be  brings  this  suit  against  the  defendant,  a 
putneedar,  10  obtain  a  kubooleut.  He  al- 
leges in  the  plaint  that  he  is  the  purchaser 
of  the  zemindaree,  and  that  within  it  there  are 
villages  (which  he  names)  composing  a  put- 
nee  talook,  and  that  the  defendant  is  in 
possession  of  those  villages  as  putneedar. 
He  then  states  that  he  has  issued  a  notice 

to  the  defendant  requiring  him  to  execuie 

c 


a  kubooleut,  and  that  the  defendant  has  not 
complied  with  the  requisition,  upon  which  the 
plaintiff  brings  the  present  suit.  We  are  of 
opinion  that  neither  under  the  provisions  of 
Act  X.  of  1859,  nor  under  any  other  law,  is  the 
plaintiff  entitled  to  maintain  such  a  suit.  If 
the  putnee  tenure  has  been  created,  and  is  in 
existence,  the  original  putnee  pottah  and  ku- 
booleut are  sufficient  to  evidence  the  title  of  the 
putnee,  and  do  not  require  renewal  upon  the 
transfer,  either  by  sale  or  otherwise,  of  the 
zemindaree.  Assuming  that  the  plaintiff  is  en- 
titled as  zemindar  to  maintain  a  sail  against  the 
putneedar  for  a  kubooleut  under  section  23, 
Act  X.  of  1859  (as  to  which  we  decide  no-  - 
thing),  it  is  clear  that  he,  as  purchaser  from 
the  zemindar,  is  not  (as  a  matter  of  course, 
and  without  any  further  allegations  than 
those  contained  in  this  plaint)  entitled  to  re- 
quire from  the  putneedar  a  renewal  of  the 
kubooleut.  If  the  plaintiff,  as  is  suggested, 
has  lost  or  has  not  obtained  possession  of 
the  original  kubooleut  from  the  zemindar,  it 
may  be  that,  upon  proper  allegations  and 
evidence,  and  possibly  upon  a  sufficient  in* 
demnity  being  given,  he  is  enti  led  to  sue 
for  the  execution  by  the  putneedar  of  i 
new  kubooleut  in  the  precise  terms  of  the 
former  one.  But  that  is  not  the  object  of 
his  present  suit.  He  assumes  that,  merdf 
as  purchaser  of  the  zemindaree,  he  is  entitle) 
as  of  course  to  sue  in  the  Collector's  Const 
to  obtain  from  the  putneedar  a  fresh  kuboo- 
leut. We  think  he  is  entitled  to  no  snob 
remedy,  and  that  his  suit  ought  to  hat* 
been  dismissed  bv  the  lower  Courts.  Wt 
allow  the  appeal,  and  reverse  the  decision*; 
with  costs. 


The  26>h  September  1864. 

Present : 

The  Hon'ble  G  Loch  and  \V.  S.  Seton-Kaif,i 

Puisne  Judges. 

Leases— Transfers— Desertion  of  Land. 

Case  No.  1074  of  1864  under  Act  X.  of  185}.] 

Special  Appeal  from  a  decision  passed 
Mr.   C.    6.    Belli,  Judge   of   Rajshak* 
dated  the   16th  February   1864,  ojfirmi 
a     dec  is.  on     of     Baboo      Molhoot\ 
Banerjee,      Deputy       Collector     of 
District,  dated  the  joth   September  il 
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Greesb  Chunder  Lahoory  (Plaintiff;, 
Appellant, 

versus 

Ram  Golara  Roy  (Defendant),  Respondent. 

Baboo  Romesh  Chunder  Mitter  iqi 
Appellant. 

Baboos  Poor  no  Chunder  Mookerjce  and  Bhug- 
gobutty  Churn  Ghose  for  Respondent. 

A  (the  dur-putneedar)  leased  the  land  in  dispute  to 
B,  wh»  sub-let  it  to  C,  who  under  let  it  to  D,  each  of 
them  reserving  to  himself  Jhe  right  of  receiving  rent 
from  his  own  tenant  and  of  paying  rent  to  his  lessor. 
A'i  being  cognizant  of  the  several  transfers,  and  con- 
tinuing to  receive  rent  from  B,  may  preclude  her  from 
pleading  that  the  transfers  were  made  without  her  sanc- 
tion* But  D's  desertion  of  the  land  cannot  deprive  B 
and  C  of  their  rights,  and  entitle  A  to  re-enter  into 
possession,  and  receive  rent  from  D's  tenant. 

There  are  four  claims  against  Ram  Golam 
Roy  for  a  piece  of  ground  which  he  oc- 
cupies in  the  town  of  Beauleah.  The  first  is 
Alpha  Brohmomoye,  the  dur-putneedar,  who 
sued  Ram  Golam  for  rent.  Greesh  Chnnder 
Lahoory  sued  him  for  a  kubooleut.  Ram  Joy 
Mozoomdar  intervened,  claiming  the  right  to 
the  land  on  a  title  derived  from  Alpha ;  and 
Radha  Soonder  Roy  claimed  the  rent  on  a 
title  from  Greesh  Chunder  Lahoory,  and  he 
alleges  that  the  defendant  had  already  paid 
rent  to  him. 

It  appears  that  Alpha  Brohmomoye  is  the 
dur-putneedar,  and  she  leased  this  land  in 
jote  to  Ram  Joy  Mozoomdar.   He  sub-let  it  to 
Greesh  Chunder  Lahoory,  and  he  under- let  it 
.  to  Radha  Soonder.  That  Alpha  was  cognisant 
;  Of  these  transfers  of  the  property  is  proved 
according  to  the  Judge's  finding,  and  she 
continued   notwithstanding  to  receive    rent 
from  Ram    Joy   Mozoomdar.     She    is  not 
'therefore  in  a  position  to  plead  that,  these 
transfers  being  made  without  her  sanction, 
the  lease  to  Ram  Joy  and  all  the  subordinate 
leases  are  cancelled.     On  these  points  her 
mouth  is  shut.    But  the  Judge  has  ruled 
that,  because  Radha  Soonder,  the  last  of  the 
-'  sub-lessees,  had  left  the  place,  the  rights  of 
'•  Ram  Joy  Mozoomdar  and  Greesh  Chunder 
Lahoory  were  relinquished,  and  Alpha  had  a 
right  to  re-enter  into  possession,  and  was  en- 
titled to  the  rent  from  the  defendant.    But  it 
>  must  be  remembered  that  Ram  Joy  did  not 
transfer  all  his  rights  to  Greesh  Chunder, 
nor  did  Greesh  Chunder  to  Radha  Soonder, 
so  as  to  substitute  Radha  Soonder  in  their 
place  as  the  tenant  holding  directly  under 
;Alpha.    They  each  reserved  to  himself  the 

hi  of  receiving  rent  from  his  tenant,  and  of 
aying  rent  to  his  lessor,  thus  holding  posses- 

n  in  their  mutual  relations  of  landlord  and 
nant.  If,  therefore,  Radha  Soonder  left  the 


place,  Greesh  Chunder's  lease  from  Ram  Joy 
would  not  be  affected  thereby.  Greesh 
Chunder  merely  lost  his  tenant,  and  would 
have  to  look  out  for  another;  and  if  Greesh 
Chunder  threw  up  his  lease,  the  title  of  Ram 
Joy  to  hold  the  jote  under  his  lease  from 
Alpha  would  not  be  set  aside,  so  that  the 
finding  come  to  by  the  Judge  on  the  point 
is  clearly  incorrect. 

On  looking  at  the  written  statements  of 
the  parties,  the  Court  do  not  find  that  any 
one  of  the  claimants  alleges  that  he  has  here- 
tofore received  rent  from  Ram  Golam  Roy, 
and  therefore  this  case  cannot  be  tried  under 
section  77  of  Act  X.  of  1859.  It  will  be 
needful  to  determine  whether  Radha  Soonder 
is  in  possession  by  payment  of  rent  to  Greesh 
Chunder ;  and  if  he  be,  he  will  be  entitled  to 
recover  rent  from  Ram  Golam  Roy.  If  he 
has  deserted  the  place,  and  Greesh  Chunder 
has  been  receiving  no  rent  from  him,  then 
will  Greesh  Chunder's  right  to  recover  rent 
from  the  occupant  revive,  and  he  will  be  en- 
titled to  a  kubooleut  from  him,  unless  Ram 
Joy  Mozoomdar  be  able  to  show  that  Greesh 
Chunder's  possession  under  him  has  ceased. 
Any  other  party  claiming  a  right  to  receive 
the  rent  must  be  left  to  establish  his  title  in 
the  Civil  Court.  The  case  is  remanded  to 
be  disposed  of  with  reference  to  the  above 
remarks. 


The  26th  September  1864. 

Present; 

The  Hon'ble  W.  Morgan  and  Shumbhoo 
nath  Pundit,  Puisne  fudges. 

Mortgage — Foreclosure-decree— Right  of 
Redemption  by  Purchaser, 

Case  No.  196  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Hooghly, 
dated  the  8th  March  1864. 

Khelut  Chunder  Ghose  (Defendant), 
Appellant, 

versus 

Tara  Churn  K  >ondoo  Chowdry  and  others, 
(Plaintiffs),  Respondents. 

The  Advocate-General,   Mr.  R.     T.    Allan, 
and  Baboo  Kajender  Misser  for  Appellant. 

Baboos  Dwarkanath  Mitter \  Baney  Madhub 
Banerjee,  and  Tara  Prosunno  Mookerjee 
for  Respondents. 

A  foreclosure-decree  cannot  give  the  mortgagee  a 
title  against  a  person  who  was  not  a  party  to  the  suit, 
or  deprive  such  person  of  a  right  to  redeem  acquired  by 
purchase  of  a  pot tion  of  the  mortgaged  property. 


176 


Civil 


THE   WEEKLY   REPORTER. 


Rulings, 


[Vol  I. 


It  is  admitted  that  tbe  Principal  Sadder 
Ameen's  decree  in  the  plaintiff's  favour  can- 
not be  maintained,  and  it  appears  that  this 
Court  cannot  decide  the  case  on  the  evidence 
at  present  before  tbe  Court,  and  that  certain 
issues  must  be  framed  for  trial  by  the.  Court 
below.  The  defendant  (who  is  the  ap- 
pellant here),  or  those  under  whom  he  claims, 
purchased  the  chur  land  for  which  the  suit 
is  brought  in  1849,  and  subsequent  to  the 
mortgage  of  the  zemindaree.  The  plaintiff, 
claiming  under  the  mortgage  and  a  fore- 
closure-decree obtained  in  the  Supreme 
Court,  sues  to  recover  this  chur  as  forming 
part  of  the  property  mortgaged ;  and  the 
Principal  Sudder  Ameen  considers  that  the 
decree  of  foreclosure  entitles  the  plaintiff 
to  recover  it.  But  that  decree  gave  the 
plaintiff  no  title  against  the  defendant,  who 
was  not  a  party  to  the  suit,  and  cannot  of 
itself  deprive  him  of  the  right  to  redeem, 
which,  if  he  has  purchased  a  portion  of  the 


property  mortgaged,  he  acquired  by  his 
purchase.  The  defendant  also  contends  that 
the  law  of  limitation  bars  all  remedy  by  suit 
against  him. 

Before  proceeding  to  a  decision,  we  require 
the  finding  of  the  lower  Court  on  the  fol- 
lowing issues  : — 

1. — Was  the  chur  in  question  the  property 
of  Unnodapersad  Roy  in  and  prior  to  the  year 
1845,  and  was  it  then  a  part  of  the  zemin- 
daree mortgaged  by  him  ?  Was  he,  or  aay 
one  on  his  behalf,  then  in  possession,  or  in 
receipt  of  the  rents  and  profits  of  the 
chur  ? 

2. — Who  has  been  in  possession  of  the  chur 
from  the  21st  September  1849?  Has  the 
defendant,  or  have  those  from  whom  he 
derives  his  title,  at  any  time  acknowledged 
tbe  title  of  the  mortgagees,  either  by  payment 
of  interest  (by  or  on  behalf  of  the  defendant 
or  his  vendors)  or  otherwise  ? 
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The  26th  September  1864. 

Present : 

The  Hon'ble  J.  P.  Norman,  Offg.  Chief  J fus- 
iice,  and  F.  B.  Kemp,  Puisne  Judge. 

Hindoo  Law— Succession  (Tipperah  Raj)— 
Whole  and  Half-brothers— Appointment  of 
Joobraj  or  Heir  Apparent 

Case  No.  245  of  1864. 

r 

Regular  Appeal  from  a  decision  of  the  Prin- 
cipal Sudder  Ameen  of  Tipperah,  dated  the 
nth  June  1864. 

Beerchunder  Joobraj  (Defendant), 
Appellant, 

versus 

Neelkissen  Thakoor  (Plaintiff)  and  Raj 
Lukhee  Dabea  and  others  (Defendants), 
Respondents. 

Messrs.  R.  V.  Doyne,  G.  C.  Paul,  and  R. 
T.  Allan  and  Baboos  Dwarkanath  Mitter 
and  Onoocool  Chunder  Mookerjte  for  Ap- 
pellant. 

The  Advocate  General,  Messrs.  Montriou 
and  New  march,  and  Baboos  Juggadanund 
Hooker jee,  Unnodapersaud  Banerjee,  Chun- 
dercatly  Ghose,  Shamlal  Mitter,  Ob  hoy 
Churn  Bose>  Beneenath  Bose,  Womes  Chun- 
der Mitter,  and  Greesh  Chunder  Bose  for 
Respondents. 

Suit  laid  at  Rs.  8,59,877. 

• 

This  case  involved  the  succession  to  the  Tipperah  Raj. 
The  defendant  had  succeeded  to  the  throne,  and  was  re* 
cognized  by  the  Bengal-  Government  as  de-facto 
Rajah  after  the  death  of  his  brother,  the  late  Rajah. 


The  plaintiff  (a  half-brother)  lays  claim  to  the  Raj,  on 
the  ground  that  the  defendant  had  taken  possession 
under  a  false  allegation  of  appointment  as  Joobraj  or 
heir-apparent  by  the  late  Rajah,  whereas  the  Rajah  had 
died  without  appointing  a  successor,  and  therefore, 
according  to  the   family-custom,  the  plaintiff  was  en- 
titled to  succeed  as  the  eldest  surviving  son  of  the  form- 
er Rajah,  the  father  of  the  late  Rajah.     Held,  in 
appeal,  1st,  that  the  late  Rajah  hid  a  full  right,  ac- 
cording to  the  custom  of  the  family -to  nominate  whom- 
soever he  chose  to  be  Joobraj,  and  that  the  person  so 
appointed  invariably  succeeded  to  the  Raj ;  2ttdly,  that, 
according  to  Hindoo  law,  the  defendant,  as  whole  or 
uterine  brother  of  the  late  Rajah,  had  a  preferable  title 
over  the  plaintiff,  a  half-brother;  and,  3rdlyt  that  the 
defendant,  from  the  evidence  adduced,  had  been  duly 
appointed  Joobraj  at  a  ceremony  held  on  the  day  previ- 
ous to  the  death  of  the  late  Rajah. 


This  is  a  suit  by  Nilkisto  Deb  Burmono, 
son  of  Maharajah  Kisto  Kissore  Manick,  to 
obtain  possession  of  Rowshonabad  and  other 
zemindarees  in  the  districts  of  Tipperah 
and  S\lhet,  and  with  mesne  profits  from  the 
1 8th  Srabun  1269,  as  against  Beer  Chunder, 
who  was  recognized  as  the  de-facto  Rajah  by 
the  Bengal  Government  on  the  19th  of  Sep- 
tember  1862. 


The  plaint  alleges  that  Beerchunder,  in 
collusion  with  the  other  defendants,  took 
possession  of  the  zemindarees  on  the  false 
allegation  that  he  had  been  appointed 
Joobraj  ;*  that  Maharajah  Eshan  Chunder 
Manick  died  without  appointing  a  Joob- 
raj on  the  17th  of  Srabun  1269,  B.  S., 
whereupon,  according  to  the  custom  and 
practice  prevalent  in  the  royal  family  of 
Tipperah,  the  plaintiff,  as  being  the  eldest 
surviving  son  of  his  father  Maharajah  Kisto 
Kissore  Manick,  by  his  legally-married 
wife,  Essuree   Ranee,   Beer  Chunder  being 


•  The  literal  meaning  of  this  term  is  "Young  King." 
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younger;  and  as  he  was  by  order  of  hisfaihcr 
emitlediio  the  post  of  Joobraj  while  Maha- 
rajah Eshan  Chunder  was  alive,  so  Eshan 
Cnunder  could  not  in  his  presence,  and  d\<X 
not,  confer  that  title  on  any  one  else ;  and 
therefore,  after  the  demise  of  Eshan  Chunder, 
the  plaintiff  was  entitled  to  the  Raj,  and  on 
that  account  to  the  zemindarees,  &c 

The  defendant  by  his  written  statement  al- 
leged that,  according  to  the  usage  of  the  family, 
the  Raj,  as  well  as  the  zemindaree,  devolve 
on  the  demise  of  the  Rajah  upon  the  Joob- 
raj, and,in  his  absence, on  the  Burra  Thakoor; 
tnat,  being  his  uterine  brother,  on  the  i6th  of 
Srabun  1269,  B.  S.,  or  1272,  Tipperah  Era, 
Maharajah  Eshan  Chunder  Manick  appointed 
him  (Beer  Chunder)  Joobraj,  his  own  eldest 
son  Brojendro  Chunder  as  Burra  Thakoor ; 
and  his  second  son  Noboodeep  Chunder  as 
Kurta,  and  died  on  the  following  day,  the 
17th;  that,  in  the  absence  of  a  Joobraj,  the 
next  of  kin  of  the  deceased  Rajah  is  entitled 
to  succeed  to  the  Raj  and  property,  and  that 
the  plaintiff  is  not  next  of  kin  ;  that  the  disput- 
ed properties  belong  to  the  Raj ;  and  that  the 
defendant  is  entitled  to  the  Raj  by  virtue  of 
his  title  as  Joobraj. 

The  Principal  Sudder  Ameen  of  Tipperah, 
Baboo  Jogobundo  Banerjee,  found  that  Beer 
Chunder,  in  collusion  with  Bepin  Behary 
Goswamee,  the  spiritual  guide  of  the  late  Ra- 
iah  and  others,  had  falsely  proclaimed  him- 
self as  "Joobraj/'  Secondly,  that  it  is  the 
custom  in  this  royal  family  to  appoint  heirs 
according  to  seniority;  that  in  the  selection 
of  Joobraj,  preference  has  been  given  to  the 
senior  member  of  the  family;  and  therefore 
be  infers,  first,  that  the  senior  member  of  the 
family  has  a  right  to  be  nominated ;  secondly, 
that  in  the  absence  of  nomination,  he  has 
a  right  to  succeed,  and  consequently  that  the 
plaintiff,  as  the  eldest  surviving  son  of  Maha- 
rajah Kisto  Kissore  by  a  lawfully,  married 
wife,  was  entitled  to  succeed  to  the  Raj  and 
zemindarees. 

From  this  decision  the  defendant  Beer 
Chunder  appealed. 

The  first  point  raised  on  the  appeal  before 
ns  was  that  the  plaintiff  has  not  shown  the 
existence  of  any  custom  of  descent  in  this 
family  which  would  give  him  a  right  to  the 
succession,  even  if  the  Court  should  think  that 
the  nomination  of  the  defendant  as  Joobraj 
was  not  proved  much  less  as  against  a  legally 
appointed  Joobraj. 

It  is  admitted  on  all  hands  that  the  family 
of  the  Rajah  of  Tipperah  is  Hindoo,  of  the 
Khettiee  or  warrior  tribe ;  and  from  the  ques- ' 

M. 


tions  put  to  the  Pundits  in  1809,  it  appeaisto 
have  been  taken  for  granted  by  all  parties  that 
it  is  governed  by  the  Hincoo  law  as  current 
in  Bengal,  except  so  far  as  the  general  law  is 
controlled  by  anv  family-custom  of  inheri- 
tance. Now,  in  order  to  establish  aKoolachar 
or  familv-ciistom  of  inheritance,  it  is  neces- 
sary to  show  that  the  usage  has  been  ancient 
and  invariable.  . 

The  custom  of  succession  to  this  Raj,  as 
long  established  and  recognized  in  three  de- 
cisions of  the  late  Sudder  Court,  is  that  the 


person  appointed  as  t 
Raj,  and  failing  the 


oobraj  succeeds  to  tfce 
oobraj,  that  the  person 


appointed  Burra  Thakoor  is  considered  next 
to  him  in  succession,  and  takes  the  inheri- 
tance in  preference  to  the  next  of  kin. 

In   1 809,  in  the  case  of  Ramgunga  Da 
versus  Doorgamonee  Joobraj,  1   Select  Re- 
ports, p.  270.  the  right  of  the  Joobraj,  ap- 
pointed  by  the  Rajah  Rajdhur  Manick,  was 
upheld  as  against  the  plaintiff  in  that  suit, 
who  was   the  eldest  son  of  that  Rajah.    In 
181 5,  in  a  summary  suit  in  the  case  of  Urjoon 
Manick    Thakoor  and  othtrs  versus    Ram* 
gunga  Deo,  2   Select  Reports,   p.    1 39,  $* 
right  of  Ramgunga,  who  had  been  appointed 
Burra  Thakoor  by  Rajah  Rajdhur,  was  up- 
held as  against  Ranee  Soomitra,  the  widow 
and  legal  heir,  according  to  ordinary  Hindoo 
law,  of  Rajah  Doorga  Manick,   Urjoon  Tha- 
koor the  son  of  Kan tomony,  the  elder  brother 
of  Rajah  Rajdhur  Manick  and   Ramchunder 
Thakoor,  atterwards  represented  by  his  son 
Sumbhoochunder  Thakoor,  the  eldest  surviv- 
ing male  lineal  descendant  of  Kullyan  M* 
nick  ;  and  in    1820,  in  the  case  of  Rane* 
Soomitra  versus  Ramgunga  Manick,  3  Se- 
lect Reports,  p.  40,  the  decision  of  1815  was 
upheld  in  a  regular  suit  and  appeal. 

In  these  cases,  the  absolute  right  of  roe 
person   nominated   Joobraj,   to  succeed   » 
against  the  heir  of  the  late  monarch,  appeari 
to  have  been  completely  established.    Bat 
the  Advocate-General  and  Mr.  Newmarck 
for  the  plaintiff  endeavoured  to  distinguish 
the  present  claim  from  those  disposed  of  in 
the    second  volume  of  the  Select  Reports* 
They  suggested   that,   as  Kantomony   was 
absent  when    his  younger  brother   Rajdhur 
was  appointed  Rajah,  his  line  lost  the  title 
to  inherit.     But  it  is  very  difficult  to  un- 
derstand  that  ground  of  exclusion,  if  tb* 
eldest  male    lineal  descendant   of   Kullyaa 
Manick,  not  being  disqualified,  is  entitled 
to  succeed,  and  not  the  person  who  is  the  bar 
of  the    last    monarch.    Any    usage  whicto 
would  have  excluded  the  issue  of  Kanto- 
mony and  Juggonath  Thakoor  as  the  descew 
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ants  of  usurpers,  or  not  being  the  children  or 
grandchildren  of  Rajahs  or  Joobrajs,  would 
have  applied  wi  h  equal  force  to  exclude 
Doorga  Manick  himself. 

With  the  assistance  of  Counsel  we  have  gone 
most  carefully  through  the  list  of  Rajahs,  Joob  • 
rajs,  and  Burra  Thakoors  from  Kullyan  Ma- 
nick to  the  present  time.     Both  parties  admit 
that  it  is  not  safe  to  trace  the  pedigree  higher 
up  than  Rajah  Kullyan  Manick,  as  all  is  un 
certain  prior  to  his  accession  to  the  thro:.e.  We 
find  that  it  has  been  the  geneial  practice  for 
each  Rajah,  on  succeeding  to  the  throne,  to 
appoint  a  Joobraj  and  Burra  Thakoor.    If  the 
Burra  Thakoor  appointed  by  the  late  Rajah  is 
alive,  he  is  almost  always,  if  not  invariably,  ap- 
pointed as  Joobraj  by  the  new  Rajah.   In  the 
3rd  Select  Reports,  the  Judge  of  the  Dacca 
Principal  Couit  and   the   Court  of  Sudder 
Dcwacny  AH  awl  ut  appear  to  have  thought  that 
Doorga  Manick,  having  been  at  enmity,  and 
involved  in  litigation  with  Ramgunga  (who  had 
been  appointed  Burra  Thakoor  by  Rajdhur) 
would  have  supplanted  him  by  appointing  a 
Joobraj  ii  he  had  been  competent  to  nominate 
any  one  to  the  prejudice  of  the  Burra  Thakoor. 
On  the  30th  of  December  1826,  in  forwarding 
the  khillut  to  Kashy  Chunder  on  his  accession 
to  the  Raj,  Mr.  Fraser,  the  Deputy  Persian 
Secretary  to  Government,  writes  thus  to  Mr. 
Thomson,  the  Judge  of  Tipperah:  "Kashy 
Chunder,  the  brother  of  the  late  Rajah,  having  I 
been  nominated  to  the  office  of  Joobraj  in  1 8  2 1 , 
such  nomination  entitles  him  to  succeed  to  the 
Raj  as  lawful  heir,  &c."    "  It  appears  to  be  de- 
sirable, and  it  is  understood  to  be  customary, 
that,  on  the  occasion  of  the  investiture,  the  new- 
Rajah  should  acknowledge  the  Burra  Thakoor 
(in  the  present  case  Kisto  Kissore,  son  of  the 
deceased    Rajah)  as   Joobraj,   and   appoint 
another  individual  to  succeed  to  the  situation 
Of  Burra  Thakoor." 

In  the  life- time  of  Eshan  Chunder,  on  the 
joth  of  Bhadur  1266,  the  plaintiff,  Nilkisto, 
jwesented  a  petition  to  the  Commissioner  of 
Revenue  of  the  16th  Division,  alleging  that, 
Recording  to  the  custom  prevalent  in  the  royal 
family  of  Tipperah,  he  was  entitled  to  the 
post  of  Joobraj.  and  praying  that  an  explana 
lion  should  be  called  for  from  the  Maharajah, 
tud  that  the  Commissioner  would  coi.f«r  on 
the  petitioner  thr  title  of  Joobraj.  On  which 
•k  was  ordered  that  a  roobokarree,  with  a  copy 
Of  the  petition,  should  be  forwarded  to  the 
id aha raj  ah. 

The  Maharajah  answered  that  the  instances 
Which  the  petitioner,    with  the   intention  of 


obtaining  the  post  of  Joobraj  according  to  seni- 
ority, had  stated  in  his  petition  were  unfounded, 
and  contrary  to  the  prevailing  usage  <  f  the  Raj, 
bee  ause  the  prevail  ii  g  usage  is  that,  when  any 
Rajah  has  ascended  the  throne,  lie,  according  to 
his  own  wish  and  discretion,  has  chosen  a  man 
among  his  sons,  brothers,  and  nephews,  who 
was  qualified  for  the  said  post  or  work,  and  con- 
ferred on  him  the  said  honour  j  that  it  was  not 
given  according  to  seniority;  and  that  there 
were  a  great  mar  y  instances  of  this,  as  Kan- 
tomony  Thakoor,  Ramchunder  Thakoor,  Aur- 
joonmony  Thakoor,  Shumbhoo  Thakoor,  fend 
himself.  To  thtse  instances  he  might  have 
added  Dhurmo  Manick,  Mokoondo  Manick, 
and  others  appointed  Joobrajs  and  Burra  Tha- 
koors, before  Ghunessam  Manick,  who  usurp- 
ed the  throne,  and  reigned  under  the  name  of 
Mohendro  Manick. 

We  do  not  rely  on  the  appointment  as  Joob- 
raj of  Bally  Bheem  Narain  described  as  a  man 
of  Tipperah,  maternal  uncle  of  Rutton  Manick, 
because  he  died  without  ascending  the  throne. 
Rajah  Doorga  Manick  was  appointed  Joob- 
raj by  Rajah  Rajdhur  before  his  own  son  Ram- 
gunga Manick.  But  Ramgunga  Manick  seems 
to  have  been  the  son  of  a  slave  girl.  It  ap- 
pears from  the  deposition  of  Mr.  Harris,  taken 
in  1805,  that,  when  Doorga  Manick  was  made 
Joobraj,  he,  Mr.  Harris,  had  never  heard  of 
Ramgunga.  The  deposition  of  Ramchunder 
Biswas,  taken  in  1807,  seems  to  show  that  the 
nomination  of  Doorgamony  was  the  result  of 
an  arrangement  or  compromise  between  the 
father  of  Doorgamony,  Luckhun  Manick,  who 
had  been  Rajah,  the  Ranee  of  Kisto  Manick, 
and  Rajdhur,  in  pursuance  of  which  Rajdhur 
ascended  the  throne.  Indeed,  Doorgamony 
had  a  color  of  title  in  himself,  being  the  ne- 
phew 6f  Beermony  Burra  Thakoor,  who  had 
survived  Kissen  Manick. 

In  1805,  Ramrutton,  the  Dewan  of  the  Hill 
or  Independent  Territoy  of  Tipperah,  who  was 
the  brother-in-law  of  Doorga  Manick,  examin- 
ed as  a  witness  for  the  pla'ntiffs  in  the  suit  of 
Doorga  Manick  versus  Ramgunga  Deo,  de- 
posed as  fol'ows:  Question — Under  whom 
is  the  Joobraj  appointed?  Answer. — Accord- 
ing to  the  order  of  the  Raj*h.  Question. — 
Has  the  Rajah  full  rower  in  appointing  the 
Joobraj  ?  Answer. — He  has  an  absolute  dis- 
cretion. This  shows  that  neithei  Doorga  Ma- 
nick nor  his  party  rested  his  title  to  be  Joob- 
raj on  the  ground  of  his  being  the  eldest  male 
member  of  the  family,  which,  in  fact,  in  the 
presence  of  his  father,  Luckhun,  would  have 
been  absurd. 
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Kashy  Chunder  was  appointed  Joobraj  by 
Rajah  Ramgunga,  although  Ramgunga's  own 
son,  Kisio  Kissore,  was  then  alive.  Mahara- 
nee Modhoobutiy  Debea,  widow  of  Doorga 
Manick,  says  that  this  was  on  the  ground  cf 
seniority.  But  it  may  be  remarked  thai  it  ap- 
pears by  a  petition  of  the  14th  May  181 3  that 
Kashy  Chunder  had  supported  Ramgunga  in 
the  assertion  of  his  much  litigated  claim  to 
succeed  Doorga  Manick.  assorting  at  the  same 
lime  his  own  title  to  the  rauk  of  Joo">raj.  He 
certainly  might  have  set  up  a  title  against  Ram 
gunga,  had  he  chosen  to  allege  that  Ram- 
gunga, as  having  usurped  the  throne  as  against 
Doorga  Manick,  had  torfeited  his  rights.  See 
2  Select  Reports,  pp.  140,  142,  143. 

With  the  exception  of  these  two  instances' 
the  succession  ot  brothers  to  the  prejudice  of 
sons  to  the  office  of  Joobraj  is  apparently, 
in  almost  every  instance,  capable  of  explana- 
tion by  the  observation  that,  according  to 
the  family-custom,  the  Burra  Tnakoor  ap- 
pointed by  the  late  monarch  appears  to  have 
been  considered  as  having  a  right  to  be  ap- 
pointed Joobraj.  There  is  no  satisfactory 
evidence  whatever  of  any  usage  by  which 
the  choice  of  the  Rajah  is  restricted  to  the 
senior  male  member  of  the  reigning  monarch 
of  the  family. 

If  the  lines  of  Kantomony  and  Juggu- 
nauth  Thakoor  are  not  excluded,  the  plaintiff 
could  not  succeed,  as  Ramtonro  Thakoor.  son 
of  Urjoon  Tnakoor,  and  Eshan  Chunder  Tha- 
koor, son  of  Sumbhoo  Chunder  Thakoor. 
would  appear  to  be  his  seniors.  Throughout 
the  lorg  line  of  Rajihs,  from  Kullyan  Ma 
nick  downwards,  there  is  no  single  instance 
except  that  of  Rajdhur  in  which  any  one 
has  succeeded  to  the  Raj,  who  had  not  pre- 
viously been  nominated  as  Joobraj  or  Hurra 
Thakoor  There  is  not  one  single  instance 
of  the  succession  of  any  person  as  eldesi 
male  member  or  the  royal  family  in  the  ab 
sence  of  nnminaion;  and  therefore  we  are 
bound  to  say  that,  in  our  opinion,  the  plaintiff 
(re spondent)  has  failed  10  give  any  evidence  in 
support  of  the  cusom  of  descent  alleged  by 
him,  and  to  pronounce  that  Rajah  Eshan 
Chunder  had  full  powei  to  appoint  Beer  Chun- 
der as  Joobraj. 

Ram  Chunder  Deb  Thakoor,  a  member 
of  the  royal  family,  a  witness  cited  by  the 
defendant,  says,  on  the  death  of  the  R»jah, 
without  appointing  any  Joobraj,  his  brother 
inherits  the  properties;  in  the  absence  of  a 
brother,  the  Rajih's  son ;  and  in  his  absence, 
the  son  of  a  younger  brother  shall  inherit 
the*  properties  of  the  deceased  Rajah.     It  is 


quite  probable  that  there  is  in  the  kingdom 
of  Tipperah  an  impression  that  such  should 
be  the  order  of  succession.  But,  as  there  are 
not  instances  of  such  succession,  as  no  positive 
law  is  referred  to  which  create  such  a  special 
rule  of  succession,  we  cannot  adopt  it  as  the, ' 
law  which  must  prevail  in  the  absence  of  no- 
mination. Jn  the  2nd  Select  Repo  ts,  p.  141, 
thvi  Zillah  Judge  of  Tipperah  says  thit,  on 
the  death  of  Rajdhur  Manick^  had  there  been 
no  Joobraj.  Ramgunga  Deo  would  unques- 
tionably have  succeeded  to  Rajdnur,  his 
father,  both  by  right  of  birth  and  appoint-  . 
ment.  In  the  present  case,  there  is  evidence  -  \ 
by  members  of  the  family  that,  if  the  Maha- 
rajah fails  to  confer  the  rank  of  Joobraj  or 
Hurra  Thak-  or,  the  next  relative,  that  is,  his 
son  or  brother,  would  succeed ;  and  accord- 
ingly, assuming  that  there  had  been  no  ap* 
pointment  of  Joobraj.  we  are  clearly  of  opi-  . 
nion  that  Brojendro  would  have  been  heif 
of  his  father  Eshan  Chunder.  But  as  be* 
tween  the  plaintiff  and  defendant,  the  learned 
Advocate-General  contended  that,  in  case* 
of  succession  to  a  Raj,  the  family  must  b-  coo-' 
ridered  as  joint,  and  all  the  brothers  joimlf 
interested  in  the  inheritance,  the  right  of  ihV 
younger  brother  being  suspended  during  the 
time  of  the  eldest  living  member  of  th6 
family,  who  reigns  as  Rajah ;  and  that,  on  the 
death  of  such  Rajah,  his  next  brotner  suc- 
ceeds, not  as  heir  of  his  brother,  but  by  vir- 
tue of  his  own  previously  existing  but  s 
pended  right.  He  was,  however,  unable 
adduce  any  authority  in  Hindoo  law  in  sop* 
port  of  his  theory.  If  Correct,  it  would  pro*' 
bibly  go  to  show  that  the  eldest  living  maJ0 
member  of  the  royal  family  would  be  t! 
person  entitled  to  the  Raj,  as  a  trust  to 
exercised  for  the  benefit  of  the  family  and  t! 
kingdom;  and,  as  we  have  seen,  that  woof 
not  be  the  plaintiff.  In  the  absence  of  anf; 
authority,  however,  we  can  only  apply 
ordinary  rule  of  Hindoo  law,  which  is,  *cth 
if  whole-brothers  and  half-brothers  be  il 
claimants,  the  succession  devolves  exclosi 
ly  on  the  whole-brothers."  See  the  Day*? 
bhaga  of  Jemuta  V  ah  ana  as  translated 
Colebrooke,  p.  21 1  ;  and  accordingly  we  m 
pronounce  that,  as  the  brother  of  the  whole*; 
blood  of  the  deceased  Rajah  Eshan  Cnund 
was  the  uncle  by  the  whole  blood  of  his 
Brojendro  Chunder,  the  title  of  BeerOiundet 
as  heir  is  preferable  to  that  of  the  plain 
Nilkisto. 

We  will  now  proceed  to  consider  the 
dence  of  the  appointment  of  Joobraj. 

On  his  accession  in  1849,  Maharajah 
han  C  a  under  nominated  as  Joobraj  his  n 
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brother  Woopendro  Chunder,  who  was  of  the 
whole  blood,  and  had  been  appointed  Burra 
Thakoor  by  his  father,  Kisto  Kissore.  He 
did  not  at  that  time  nominate  a  Burra  Tha- 
\oor.  In  1859,  at  the  instance  of  Nilkissen, 
Mr.  Steer,  the  Revenue  Commissioner  of 
the  1 6th  Division,  sent  a  roobokaree  to  the 
L  Maharajah  respecting  the  claim  of  Nilkisto 
to  be  appointed  J 00b raj.  The  Maharajah  re- 
pudiated the  claim,  and  stated  his  reasons  for 
alleging  that  he  had  a  right  to  nominate 
whomsoever  he  pleased.  In  January  i860 
Mr.  Steer  returned  an  answer,  requesting 
the  Maharajah  to  appoint  any  one  he  liked 
to  the  post  of  Joobraj  and  Burra  Thakoor. 

In  1861  Captain  Graham  had  an  inter- 
view with  the  Maharajah,  and  on  the  10th 
of  August  of  that  year,  wrote  to  Mr.  Buckland, 
the  Commissioner  of  Chittagong,  as  follows : 
"On  my  first  meeting  with  the  Maharajah, 
and  without  watting  to  hear  what  I  had  to 
isj,  be  at  once  commenced  talking  of  ap- 
pointment of  Joobraj  and  Burra  Thakoor, 
ud  expressed  a  wish  that  the  measure  should 
■ot  be  forced  upon .  him  for  the  next  three 
or  four  years.  By  further  conversation  he 
evidently  intended  to  lead  me  to  believe 
that  his  intention  was  to  appoint  his  sons 
it  the  end  of  that  time  to  the  exclusion  of 
the  Thakoor  Nilkisto  and  Beer  Chunder, 
the  present  claimants  for  the  respective  ap- 
pointments, as  he  considers  the  Thakoors 
waft  to  hold  them.  Whether  these  are  the 
Maharajah's  real  reasons,  it  is  difficult  to 
*J.  But  I  am  induced  to  think  that  bis 
fctt  intentions  are  the  eventual  appoint- 
ments of  his  own  sons  and  the  retain ments  in 
power  of  the  Gooroo,  who  would  be  cer- 
tioly  expelled  from  the  Government  on  the 
advancement  of  the  Thakoors."  On  the 
ttth  of  November  1861,  the  Commissioner 
tent  a  roobokaree  to  the  Maharajah  to  the 
effect  that  the  Lieutenant-Governor  did  not 
desire  to  interfere  with  the  government  of  in- 
dependent Tipperah,  or  in  the  appointment  of 
*  Joobraj. 

It  appears  that  the  Rajah  bad  fixed  on 
the  loth  Srabun  for  entering  his  new 
jPtbce.  Goureechand  Deb,  a  witness,  who 
*ss  cited  as  a  witness  by  Nilkissen,  Berr 
Chunder,  and  Chuckrodhuj,  says :  "  1  was 
tt  aid- de- camp  of  Rajah  £shan  Chunder. 
The  news  of  the  appointment  of  Joobraj 
*M  at  first  not  afloat.  The  Rajah  loved 
**  very  much.  I  used  to  remain  with  him  ; 
•boot  two  days  before  the  16th  of  Srabun, 
«e  Rajah  told  me  that  he  had  fixed  on  the 
ifeh  for  entering  the  new  house,  and  in- 
tended to  appoint  a  Joobraj,  but  he  did  not 
Vol.  L 


tell  me  whom  he  should  appoint  as  Joobraj* 
nor  did  1  ask  him."  Anund  Kishore  Deb,  who 
married  a  daughter  of  Rajah  Kisto  Kishore, 
a  half  sister  of  the  plaintiff  and  defendant, 
said  that  the  appointment  of  Jo  )braj  was  talked 
ot  five  or  seven  days  before  the  16th.  But 
it  was  not  known  who  was  going  to  be  ap- 
pointed. Kantopersaud  Misre,  a  witness 
called  by  Chuckrodhuj,  who,  four  or  five 
days  before  the  death  of  the  Rajah,  bad  gone 
to  his  durbar  to  take  an  ijara  of  some  lands, 
says:  "I  heard,  befo-e  the  death  of  the 
Rajah,  that  he  would  soon  remove  to  the  new 
house,  and  would  then  and  there  appoint  a 
Joobraj.  It  was  not  known  who  was  to  get  the 
appointment." 

On  referring  to  the  Bengallee  Almanac, 
we  find  that  the  16th  of  Srabun  1269  is 
set  down  as  a  very  lucky  day,  and  amongst 
other  things,  in  particular,  "for  building  a 
house,  for  entering  a  new  house,  and  for 
having  an  interview  with  a  King." 

On  the  1 6th  of  Srabun,  6  o'clock  in 
the  morning,  the  Rajah,  who  had  for  some 
time  been  suffering  from  rheumatism,  went 
to  the  new  palace,  supporting  himself  on  the 
shoulders  of  Hurri  Deo  Sirdar,  head  bearer 
in  the  house  of  the  Rajah,  and  Puddolochun 
Sirdar,  the  idol  Luckhynarain  Deb  having 
been  previously  carried  to  the  new  house. 

It  is  admitted  on  all  hands  that  the  Rajah 
performed  the  ceremony  of  inaugurating  the 
new  palace  himself.  Hurri  Deo  Sirdar,  call- 
ed as  a  witness  for  the  defendant,  Beer 
Chunder,  says :  "  Subsequent  to  the  perform- 
ance of  the  ceremony  by  the  Brahmins,  Ram* 
chunder  Thakoor  and  another  went  to  the 
Rajah;  Beepin  Behary  Gossain  was  present. 
The  Maharajah  ordered  Beer  Chunder,  Bro- 
jender  Chunder,  Nobodeep  Chunder  to  be 
bathed  and  brought  before  him  1  went  to  the 
parlour  of  Beer  Chunder  Thakoor,  and  told 
him  to  go  to  the  Rajah  after  bathing.  He 
appeared  before  the  Maharajah  after  bathing ; 
subsequently,  Ramchurn  Thakoor  brought 
Brojender  Chunder  and  Nobodeep  Chunder. 
Afterwards  Brojomohun  Thakoor,  Juggo 
Mohun  Soova,  Dii  abundhoo  Nazir,  and 
Bhoobunessur  Naib  Oozeer,  and  other  Tha- 
koors came  there.  On  his  arrival,  the  Maha- 
rajah said  :  '  1  have  given  the  title  of  Joobraj 
to  my  brother  Beer  Chunder,  of  Burra  Tha- 
koor to  my  eldest  son  Brojender  Thakoor,  and 
of  Kurta  to  Nobodeep  Chunder  Thakoor.' 
The  Rajah  then  said :  '  Get  the  dresses  1  have 
kept/  whereupon  Puddolochun  Sirdar  and 
another,  whose  name  1  do  not  recollect,  brought 
three  suits  of  dresses  on  three  silver  plares, 
and  placed  them  before  the  Maharajah,  who 
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told  ihe  Joobraj  and  others  to  take  dresses, 
and.  on  their  going  to  a  room  on  the  north 
Bide  of  the  house,  1  and  Puddolochun  Sirdar 
carried  the  dresses  there.  The  Joobraj,  at  the 
time  he  went  10  dress,  ordered  his  own  Sir- 
dar Ramlochun  to  bring  ten  pieces  of  gold 
mohurs,  and  after  they  were  dressed,  the 
Sirdar  brought  the  mohurs,  and  the  Joobraj 
took  them  and  gave  three  to  the  Burra  Tha- 
koor, and  two  to  the  Kuita.  Th-.n  they 
came  to  the  Rajah  and  paid  Nuzzurs;  the 
Joobraj  paid  five  gold  mohurs,  Burra  Thakoor 
three,  and  Kurtd  two.  The  Rajah  then  told 
bis  spiritual  guide  to  send  notice  to  the 
Zillah  Hakims  about  his  conferring  the  said 
titles,  whereupon  the  spiritual  guide  called 
Gooroodass  Peshkar,  who  came  from  the  ver- 
andah, and  told  him  to  prepare  the  roobo 
karees.  The  Peshkar  went  out  a-d  brought 
several  roobokarees.  The  Peshkar,  by 
order  of  the  Maharajah,  read  out  the  con- 
tents of  these  papers  The  Rajah  then  or- 
dered  me  to  get  his .  seal  box,  on  which  I 
brought  the  seal  box  from  the  room  in  the 
two  storeyed  house,  and  put  it  before  the 
Maharajah,  who  took  out  the  key  from  his 
golden  batta,  and  handed  it  to  the  spiritual 
guide,  and  told  him  to  open  the  box  and  seal 
the  roobokarees.  Accordingly  the  Probhoo 
opened  the  to*,  and  sealed  the  roobokarees, 
affixed  his  signature  of  Sree  Sree  on  the 
roobokarees,  and  made  them  over  to  the  Pesh- 
kar, and  told  him  to  forward  the  same  in  the 
usual  form  before  the  Hakims.  The  Pesh- 
kar came  out  with  the  roobokarees,  and 
what  he  did  afterwards  with  them  1  cannot 
say." 

.  Ram  Churn  Deb  Thakoor,  aged  73  or  7  % 
years,  described  as  a  stipend-holder  in,  and 
apparently  a  member  of,  the  royal  family, 
confirmed  the  statement  that  he  went  to  fetch 
Brojender  Chunder  and  Nobodeep  Chunder, 
and  from  his  age  and  position  it  seems  not 
improbable  thit  he  may  have  been  sent  into 
the  women's  apartments  for  that  purpose. 
His  account  of  the  whole  ceremony  in  all 
substantial  particulars  agrees  with  that  of 
Hurri  Deo  Sirdar. 

Of  the  Thakoors,  members  of,  or  connected 
with,  the  family,  who  were  present,  and  have 
been  called  as  witnesses  for  the  defendant, 
there  were  Dinobund  o,  the  nephew  of  the 
plaintiff  and  defendant,  the  son  of  their  half- 
sister,  who  witnessed  the  appointment.  Ram- 
tonoo  Deb  Thakoor,  son  of  Urjoon  Thakoor, 
who  came  in  when  the  dresses  had  been 
brought  in  on  the  silver  plates,  witnessed  the 
remaining  portion  of  the  ceremonial  Anund 
Kishore   Del*   Thakoor,  Parbuttychurn   Deb 


Thakoor,  and  Gourchunder  Deb  Tfiakoor, 
who  are  husbands  of  half-sisters  of  the  plaint- 
iff and  the  defendant,  came  in  after  the  arriv- 
al of  Bter  Chunder.  Brojender,  and  Nobo- 
deep, but  before  the  Khiliuts  were  sent  for, 
Ramkomal  Deb,  wbo  manied  the  daughter 
of  Maharajah  Kashy  Chunder  Manick,  and  is 
the  uncle  ot  both  plaintiff  and  defendant,  gave 
similar  evidence. 

Bhoobunessur  Deb,  aged  72   or  7?,  the 
Naib  O  zeer,  or  second  minister,  who  is  con- 
nected with  the  royal  family,  and  was  sum* 
moned  as  a  witness  by  Nilkisto  and  Chackro*. 
dhuj,  as  well  as  by  Beer  Chunder,  confirmed-1 
the   account   given    by    Hum    Deo   Sirdar.. 
Goureechuin  Deb  Thakoor,  an  aid-decamp 
and  stipend-holder,  cited  as  a  witness  by  ail 
three  parties,  confirms  the  story,  as  does  a 
Juggo  Mohun  Thakoor.  the  soova  or  00 
mander  of  ihe  Rajah's  troops,  and  Brojo 
hun  Deb  Thakoor,  ihe  mooktear  or  mana 
of  all  the  properties  of  the  Rajah  connect 
with  his  independent  territories.     These 
last  witnesses  were  cited  by  Chuckrodhuj, 
well  as  by  the  defendant.    Other  nobles 
servants  who  were  present  gave  testim 
confirming    the    account    of   what   p 
Modhoosoodun  Doss,  the  personal  moh 
of  Rajah  Eshan  Chunder.  called  as  a  wit 
by  the  plaintiff  Nilkisto,  also  alleges  that 
appointment  took  place  on  the  16th. 

This  is  a  very  strong  body  of  evidence  gf 
by  the  persons  who  might  most  naturally 
expected  to  be  present  on  such  an  occasi 

The  Principal  Sudder  Ameen  discr 
the  witnesses  as  tutored,  because  thev  re 
the  same  circumstances  very  much  in  the 
manner,  and  because,  on  being  asked  si 
whether  Eshan  Chunder  appointed  a  Joo 
when   alive,   each    witness   told   the   wi 
story  of  the  appointment  in  what  he 
historical  and  systematic  way.     If  the  t 
actu  n  had  been  an  ordinary  one,  suck 
may  happen  every  day,  and  not  such  as,  fait 
nature,  would  attract  and  fix  the 
attention  of  the  persons  in  whose  pr 
it  took  place,  the  concurrent  testimony 
great  number  of  pen-ons  to  a  number 
minute  details  which  would  naturally 
the  attention,  or  fade  from  the  memoiy 
those  who  witnessed  them, would  be  ground 
suspecting  the  veracity  of  the  narra  ors. 
it  would  be  most  unnatural  if  the  detai 
this  ceremony,  so  important  to  all  those 
sent,  had  not  been  attentively  observed 
clearly  remembered.    The  arrival  of  so 
of  the  parties  about  the  same  time  is  e: 
ed   bv   Kii-to  Cn under  Deb  Thakoor, 
speaks  to  the  Rajah  having  sent  for  the 
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koors  to  be  present,  and  in  fact  they  had  all 
been  invited  10  be   present  on  the  occasion 
of  entering  the    new  building.    There  are 
cetain  set   phrases    which    many    of    the 
witnesses  use   one   after   another.    Many   of 
them  nan  off  with  the  statement  that  "  Bier 
Chunder    is     the    uterine     bio. her   of    the 
Maharajah,   and  was  al>o  loved  by    him." 
No  doubt,   the   fact   was    pretiy    notorious, 
and  very  likely  it  had  been  much  talked  off 
as  explaining  the  appointment  of  Beer  Cnun- 
der  before  his  elder  brother.  It  strikes  us 
that  ibe  idea  is  one  which  would  naturally 
be  present  to  the  minds  ot  the  witnesses,  and 
•   it  is  not  necessary  to  suppose  that  they  had 
hi  en  tutored  in  order  to  account  for  tne  use 
of  such  a  phrase.     The   Principal   Sudder 
Ameen  remaiks  that  it  is  improbable  that 
the  witnesses    would  have  had  the   golden 
•coins  and  money.    But  the  fact  that  Juggo 
Aluhun   Scova  had  a  gold  mohur  to  present 
;  teems  to  have   attracted    the    attention    ot 
k.many  of  the  witnesses  probably  as  being  un- 
expected. Most  of  the  others  Rave  ru^ee?, 
.|nd  one   witness  explained  that  he  got   16 
wfupees  for  bis  nuzzer  from  the  King's  To- 
abakhannah,  and  atterwards   repaid  it.  The 
riucipal  Sudder  Ameen  thinks  it  surprising 
the  clothes  should  have  been  ready.  Bui 
te  explanation  by  Hurri  Deo  Sirdar,  thai 
e  was  ordered  over  night  to  have  them  in 
adiness.  appears  an  amply  sufficient  expla- 
ation.  He  thinks  that  the  evidence  is  con- 
^  ing,    but    if  these  are  inaccuracies,  we 
kink  they  are  not  greater  than  must  be  ex- 
ted.   We  observe  that  the  witnesses  do  not 
June  in  and  go  out  all  at  the  tame  time, 
fed  that  there   is  that  difference  of  detail 
ich  might  be  expected  in  the  recital  of 
ts  witnessed  by  a  number  of  persoi  s,  some 
whom  would,  from  their  previous  habits  or 
cupation,  be  likely  to  ojserve  more  pre- 
\y  one  set  of  details,  and  others  another  set 
details,  with  greater  attention  and  interest. 

It  mast  be  remarked,  however,  that  none 
the  sons  of  Kisto  Kissore  were  present. 
t  it  does  not  appear  that  they  were  pro- 
fit at  the  ceremony  of  entering  the  new 
.  They  have  not  been  called   as  wit- 
by  either  pirty. 

'Of  the  Ranees,  Kotee  Lukhy  Dabea,  widow 

Maharajah  Kashy  Chunder  Manick,  and 

ers,    witnesses    for    the    plaintiff,   stated 

the  time  of  the  nomination  of  the  Joobraj, 

r  the  performance  of  the  ceremonies  of 

llation  in  the  outer  apartment,  the  Joob- 

enters  the  seraglio,  and,  sitting  with  his 

ees,  takes  "  santee  "  water.    .The  Ranees 


offer  blessing  with  paddy  and  doorva,  and  he 
presents  nuzzers  to  the  Ranees'.  It  is  not 
alleged  that  Beer  Chunder  went  into  the 
female  apartments  for  such  a  purpose.  We 
may  observe  that  the  mother  of  Beer  Chun* 
der  is  dead.  The  three  Ranees,  widows  of 
Eshan  Chunder,  and  amongst  them  jotessary 
Dabea,  the  mother  of  Nobodeep  Chunder, 
as  guardians  of  Hobodeep  and  Rohinee Chun- 
der, appeared  as '  petitioners  on  the  14th 
Bysakh  1271,  B.  S.,  before  the  Principal 
Sudder  Ameen.  alleging  that  Eshan  Chun  ier 
nominated  the  Joobraj,  Burra  Thakoor,  and 
Kurta  in  his  life-time,  and  praying  to  be  in- 
cluded in  the  list  of  defendants,  and  to  be 
al towed  to  file  a  written  statement  and  proofs. 
They  also  filed  a  list  of  witnesses  in  order  to 
support  their  allegations.  But  the  Principal 
Sudder  Ameen  passed  an  order  to  the  effect 
that,  as  the  case  had  been  pending  more 
than  a  year,  it  was  not  necessary  to  make  the 
infants  by  their  guardians  parties  to  the  suit, 
ai  d  to  accept  written  statement  on  their  parts ; 
but  the  case  might  be  decided  in  the  pre- 
sence of  the  Ranees  as  third  parties.  And 
accordingly,  the  Principal  Sudder  Ameen, 
without  either  summoning  the  witnesses,  or 
taking  their  evidence,  passed  a  decree  in 
favour  of  the  plaintiffs  on  the  1  ith  of  June  last. 

The  Ranees  have  presented  a  petition  to 
this  Couit,  again  asserting  the  nomination 
of  Beer  Chunder,  Brojender  Chunder,  and 
Nobodeep.  pointing  out  that,  if  the  fact  that 
Beer  Chunder  has  been  nominated  Joobraj 
is  not  established,  Nobodeep  and  Rohinee 
Chunder,  their  minor  sons,  are  in  existence, 
and  praying  to  be  heard  on  the  appeal.  We 
must  remark  on  the  very  great  impropriety 
of  the  order  of  the  Principal  Sudder  Ameen 
in  deciding  the  case  in  favour  of  the  plaintiff 
Nilkisto,  in  the  absence  of  infant  children  of 
the  Jate  Rajah,  who,  by  their  guardians,  had 
prayed  to  be  heard  in  support  of  their  claims. 
The  pla  miff's  suit  was  never  properly  framed 
in  the  first  instance,  because  he  omitted  to 
make  Brojender  Chunder,  the  eldest  son 
of  the  late  Rajah  since  deceased,  whose  legi- 
timacy was  undisputed,  and  who  had  also  an 
admitted  interest  in  the  allegation  that  he 
had  been  nominated  Burra  Thakoor,  a  co- 
defendant.  And  it  was  the  plain,  duty  of 
the  Principal  Sudder  Ameen,  as  soon  as 
the  proceedings  showed  that  there  were  in- 
fant sons  of  the  late  Rajah  whose  interest 
might  be  affected  by  the  plaintiff's  success, 
of  his  own  motion,  to  have  refused  to  allow 
the  suit  to  proceed  until  they  had  been  made 
co  defendants. 
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Much  more,  then,  was  it  his  duty  to  hear 
these  infants  as  defendants,  when  they  ap- 
peared and  claimed  to  be  heard  as  such.  No- 
bodeep  and  Rohinee  are  said  to  be  the  sons 
of  a  Kachooa.  But  looking  at  the  evidence 
that  was  before  him,  the  Principal  Suddtr 
Ameen  had  no  right  to  assume,  without  giving 
them  an  opportunity  of  being  heard,  that  they 
are  incapable  of  inheriting  tne  Raj.  By  refus- 
ing to  hear  them,  he  has  excluded  testimony 
which  would  have  been  of  the  greatest  im- 
portance in  arriving  at  a  right  determination 
of  the  matters  in  question  in  this  suit,  and 
we  cannot  but  suspect  that  the  plaintiff  omit- 
ted to  make  the  sons  of  the  late  Rajah  co- 
defendants  for  the  express  purpose  of  exclud- 
ing their  written  statements,  and  in  the 
belief  that,  as  their  position  would  probably 
prevent  them,  from  giving  evidence  as  wit- 
nesses, their  testimony  as  to  what  took  place 
on  the  1 6th  of  Srabun  would  be  kept  from 
the  ears  of  this  Court. 

The  roobokarees,   intimating  the  nomina- 
tions, were    not    despatched    to    Comillah 
until  late  on   the   night  of  the    i*»th.   Bisso- 
nauth  Goopto,  who  had   been  employed  as 
a     mohurrir    from   the    time  of   Maharajah 
Kisto  Kissore,  first  at   Comillah,  and   after 
wards   at    Augurtolla,    gave    the    following 
account     of    their  preparation.     He    says : 
"  Subsequent  to    the  payment  of  the  nuz- 
zers,  the  Maharajah   requested   the   Probhoo 
to  intimate  to  the   Hakims  about  this  affair. 
The   Probhoo    called    Gooroo    Doss    Pesh- 
kar,   and  told  him  to  write    a    roobokaree 
qn   the    subject,    whereupon    Gooroo    Doss 
Peshkar  went   out   into   the  western   veran- 
dah, and  made   out   a   draft  of  the   roobo- 
karee, after   which   Kassee   K  a  ranee    made 
out  a  lair  copy  of  the  same,  and  from  that 
I  wrote  out  several  copies.   1   do  not  recol- 
lect how  many  copies  1  wrote ;  the  rooboka- 
rees were   nine   in   number.   Gooroo    Doss 
Peshkar  read  out  the  same  to    the    Rajah, 
who  took  the   key  of    the  seal   box  which 
was  lying  before  him  from  his  golden  batta, 
and  gave    it   to   the    Probhoo    to  seal  the 
roobokarees.    The  Probhoo   also   fixed   his 
initials  of    Sree   Sree  thereto.     The   roobo- 
karees were  given  to  the  said  Gooroo  Doss 
Peshkar,  after  which   1,  Gooroo  Doss  Pesh- 
kar, and  Kassee  Karane*  came  away."     On 
being    questioned    by   the    vakeel    of    Beer 
chunder,  he  said  :     *•  A  person  of  the  name 
of  Beejoy  Sen  read  out  the  draft  to  Kassee 
Karanee,  who  endorsed  them.     Gooroo  Doss 
Peskhar   dictated   to  me,   and  1   wrote  out. 
The    roobokarees   were    not    transmitted  on 
the  16th.     The  Rajah  entered  the  new  house 


on  that  day ;  consequently  all  persons  in  the 
town  were   invited,  and   it  became  late  on 
account  of  feeding    and   entertaining    thc-e 
persons.     The  disease  of  the  Rajah  increased 
on  the  night  of  the  same  day,  and  he  died 
the  next  day  at  i  o  a.  m.    The  17  th  was  oc- 
cupied in   the  performance  of     the  funeral. 
The  roobokarees  were  forwarded  on  the  said 
night.    The  said    roobokarees  were  written 
by  me,  and  compared  by  Gooroo  Doss  Pesh-_ 
kar.  They  were  transmitted  to  the  J*idge, 
Collector,  and   Magistrate  of  Tipoerah  and 
Sylnet,  and  to  the  Commissioners  of  Dacca 
and  Chittagong.   The   copies  of   the  roobo- 
karees were  sent  to  the  district  by  Ramdeen  1 
Jemadar  ;  the  original  roobokarees  were  filed 
in   the   record.   Gooroo  Doss   Peshkar  went  J 
with  him  for  the  purpose  of  collecting  money  j 
for  performing  the  shrad  of  the  Maharajah." 
On  cross-examination  by  the  vakeel  of  Nii- 
kisto,  he  said  :    "  It  was  about  12  o'clock  oq 
the  night  of  the   17th  instant,  Gooroo 
Mconshee   and   Ramdeen  Jemadar  set 
with  the  said  roobokarees  •  all  the  roobokaro 
were   sent    to    the   cutchery  of   Chuclaj 
Comillah,   and  thence  they  were  forwai 
to  Syihtt  by  post. " 

The  statement  as  to  the  preparation 
sealing  of  the  roobokarees  is  confirmed 
Kassee   Ch under    Doss,    otherwise    K 
Karanee,  who  had  been  10  or  12   years  in 
Rajah's  service,  Bcejoyktsto  Sen,  and 
peibons,  each  speaking  to  such  parts  of 
transactions  as  he  himself  witness>ed. 
roobokarees  arrived  at  Comillah  on  the  xn 
ing  of  the  19th. 

It  is  convenient  at  this  point  in  the 
to  examine   the    story,   or    rather  the 
several  stories,  which  the  plaintiff's  wiuu 
relate  as    to   the  sending  of    these 
karees     Gour    Churn    Deb    Burmono, 
son   of   Rajah   Gungapersaud.   and  who 
married  to   the   own  sister   of  Niiktsto, 
half-sister    of   Beer   thunder,    says:    •* 
Rajah,  after    suffering    from   the    attack 
para iy sis  for  eight  or  nine  months,  and 
having  been  bed-riddtn  and  his  limbs  pal 
and  continuing    insensible  ai  inteivals 
or  two  days  before  his  death,  breathed 
last  about  9  or  10  o'clock  on  the  morning 
the  17th  Srabun  1272,  Tipperah  Era.  1 
nessed  the  ceremony  of  cremation,  and 
turned     to    the    new    building  at  ei 
We  then  came  home,  and,  having 
went  to    the  palace  after  evening,  and 
Beepin  Behary  Gossain  Piobhoo,  the  spii 
guide  of  the  Rajah,  in  the  balcony  of 
second  storey.     When  we  went  to  do 
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obeisance,    the    Probhoo    began    to    weep, 
Baring   that   Eshan  Chunder   died    without 
appointing  a  Joobraj  or  Burra  Thakoor,  and 
how  can  affairs  be  managed  ?  and  little  while 
after  he  told  us  to  sit  there  till  he  returns 
from   the  seraglio  after  seeing  the    eldest 
Prince,  Brojendro  Cnunder.    Saying  this,  be 
went  to  the  seraglio;   a   little  while   after 
Beer  Chunder  Thakoor  came  to  the  second 
storey  from  the  seraglio,  and  began  to  weep 
and  bewail,  and  say  :     *  How  will  affairs  be 
now  managed  ? '    The  said  Probhoo  returned 
from  the  seraglio,  and  called  Beer  Chunder 
Thakoor,  Gooroo  Dass  Peshkar.  Brojo  Mohun 
Thakoor, Goluck  Sing,  and  Bishonalh  Goopto, 
one  after  another,  and  said  that '  I  will  have 
some  private  talk  with  you,  so  follow  me/ 
S3  saying,  with  all  these  persons,  he  went 
to  the  bed-room  of  the  Rajah,  and  bolted 
the  doors,  we  remaining  in   the    verandah. 
After  some  consultation,  the  Probhoo,  accom- 
panied by  all  the  persons,  came  out  when 
the  night   was   advanced.     We  then   stood 
before  the  Probhoo,  who  told  Gooroo  Dass 
Peshkar  that,  'as  the  night  was  advanced, 
you  had  better  go  to  your  lodgings.     I  think 
you  will  be  required  to  accompany  me  to  Com- 
millah  before  daybreak.'    The  Probhoo  then 
gave  as  leave,  and  we  went  to  our  respective 
lodgings/' 

This  story  is  repeated  almost  in  the  same 
words    by    Hurrish   Chunder   Deb    Sherma 
and  Woodoy  Chunder  Deb.  The  defendant's 
witness  Dinobundoo  Deb  stated  that,  when 
a  Rajah  dies,  the  custom  is  that  his   seal 
is  always   destroyed,   and  that  accordingly 
tne  seal  of  Maharajah  K^han  Chunder  was 
destroyed   after  his  funeral  ri.es  had  been 
performed.     These   three    witnesses,    how- 
ever, all  profess  to  have  seen  the  Piobhoo 
deliver  the  seal  of  Maharajah  Eshan  Chun- 
der to  Beer  Cnunder  after  the  death  of  the 
Maharajah.     They  all  three  profess  to  have 
heard  Rajah  Kisto  Kissore  Manick  express 
bis   desire  that,  in   the  event  of   his  death, 
Eshan  Chunder  should  be  Uajah.    W(  open- 
dro   Chundro  Joobraj,  and   Nilkisto   Burra 
Thakoor ;  and  they  all  agree  in  placing  the 
scene     of   this   nomination    in   the    eastern 
verandah  of  the  second  storey  of  the  palace, 
though    this    transaction   must   have    taken 
place,  according  to  their  own  account,  twenty 
years  before  the  time  when  they  gave  their 
evidence.     They  all  state  that  they  went  to 
the  new  house  at  about  four  or  six  dun  das 
in  the  morning  of  the  16th,  and  found  that 
die  Rajah  had  fallen  down  in  a  swoon,  and 
was   lying  insensible.    They  say  they    re- 
mained liii  twelve  or  one  o'clock,  when  the 


Rajah  partially  recovered  his  senses,  and  the 
Probhoo  said  :  "  As  the  Rajah  is  little  better, 
you  fall  go  and  dine,  and  order  the  Brahmins 
to  be  entertained/'  They  all  say  that  they 
did  not  hear  of  the  Rajah  nominating  any 
one  as  Joobraj  or  Burra  Thakoor  on  the 
16th.  They  all  speak  as  to  the  ceremony 
of  presenting  nuzzurs  to  the  Ranees  and 
the  offerings  of  paddy  and  durva  in  the 
seraglio,  after  the  appointment  of  a  Joobraj, 
though  it  is  not  easy  to  see  what  means  of 
knowledge  those  witnesses  would  have 
upon  the  subject.  They  speak  with  equal 
confidence  and  certainty  of  all  the  sever- 
al mailers  which  they  were  called  to 
prove. 

On  cross-examination,  Gour  Chunder  Deb 
said  that,  when  the  Probhoo  became  ^look- 
tear,    he    reduced    their    former  pay,    and 
wanted    to    bring    under    khas    possession 
the  talook   presented    to   Hurrish   Chunder 
by  Maharajah  Kisto  Kissore  Manick,  where- 
upon his  brother  came  down  to  Commillah, 
and   he    followed ;  that    the    plaintiff,   Nil- 
kisto, gave  a  dur- talook  to  his  wife.      He 
appears   not   to   have  'been   a   resident    at 
Aughurtollah.  Hurrish  Chunder  Dt-b  Shtrma 
said  :  "  I  am  the  husband  of  Beer  Chunder's 
uterine   sister,   who   is.  the   plaintiff's    half- 
sister,"  apparently  to  strengthen   the   force 
of  this   testimony.     But   on   cross-examina- 
tion it  appeared  that  this  lady  died  fifteen  or 
sixteen  years  ago.     The  talook   which  the 
Probhoo  wished  to  resume  had  stood  in  the 
name  of  his  deceased  wife.    Even  if  these 
witnesses  were  at  Aughurtollah  at  all,  they  are 
not   the  sort   of  persons   before  whom    the 
Piobhoo  was  likely  10  have  committed  him- 
self, as  they  allege   that   he  did.     And    in 
fact  we  think  the  evidence  they  have  given 
is   utterly    unworthy    of    credit.       Woodcy 
Chunder  Deb  adds  to  his  story  a  statement 
that,  on  the  morrow  after  the  death  of  E«han 
Chunder,   the    Piobhco   gave   four    or    five 
rupees   to  one   Gopee  Mohun   S<-al,   wh<  m 
he  afterwards  calls  Gopte  Mohun  Mooiish  e, 
in  order  to  prepare  a  seal.    He  said  :    "  You 
must  biing   two  seals  ready   by  to  morrow 
morning;  one  in  the  name  of  Beer  Chunder 
Joobraj,  and  the  other  in  the  name  of  Bro- 
jender  Chunder  Burra    Thakoor.  "     These 
seals  would   therefore   be  prepared  by  the 
morning  of  the  19th.     But  unfortunately  for 
this  story,  as  we  shall  see  presently,  it  is 
contradicted  by  the  evidence  of  a  witness 
most  hostile  to  the  defendant,  that  the  roo- 
bokaree,  enclosed  in  envelopes,  sealed  with 
the  seal  of  Beer  Chunder  as  Joobraj.  reached 
Commillah  on  the  miming  t>f  the  19th. 
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The  second  account  of  the  concoction  of 
the  roobokarees  put  forward  by  the  plaintiff 
is  narrated  by  his  witness,  Rajkisto  Roy,  as 
follows:  "In  the  month  of  Assin,  the 
Joobraj,  dissatisfied  with  the  Probhoo,  ap- 
pointed Mr.  Campbell  in  his  place.  Sub- 
sequent to  this,  on  certain  nights,  the 
Probhoo  used  to  call  me  out  alone,  and  at 
other  times  both  myself  and  the  Superintend- 
ent, Dwarkanath  Gbose,  and  say  :  ■ '  Baboos, 
hear  something  about  the  aupointment  of 
Joobraj.1  Thus  saying  he  took  a  brazen 
batta  (cooking  utensil),  about  a  cubit  and  a 
half  in  length,  under  his  arm-pit,  and  began 
to  walk  fast  to  and  fro,  and  said  that  '  Beer 
Chunder  putting  his  sword  in  this  way, 
with  his  eyes  reddened  just  at  the  time  when 
I  returned  after  performing  the  cremation 
of  the  Rajah,  and  was  lying  flat  in  the 
building  of  the  Rajbarree,  he,  the  Joobraj, 
Brojo  Mohun  Thakoor,  Bishonauth  Goopto, 
and  others  came  to  me,  and  said  :  '  We  are 
about  to  be  dispossessed  of  the  Zemindaree 
of  Rowshonabad,  and  there  is  no  hope  of 
our  being  able  to  retain  possession  of  the 
same,  and  if  you  jntend  to  save  it,  you 
should  put  your  signature  to  this  roobo- 
karee.'  At  that  time  their  appearance 
inspired  fear  in  me,  and  I  signed  the 
roobokaree,  thinking  that  the  Raj  will  be 
lost,  and  my  life  quite  at  stake.  Sub- 
sequently the  Joobraj  fell  at  my  feet,  and, 
tying  his  neck  to  my  feet  with  a  sheet, 
told  me :  '1  will  be  as  submissive  to  the 
Kurta  Piobhoo  as  my  brother  the  last 
Maharajah  was'" 

On  cross-examination,   it   appeared    that 
this  witness  had  been  dismissed   from    his 
employment  by  Mr.  Campbell ;  thai  he  after- 
waids  went  up  to  Aughunollah,  where  he  was 
imprisoned  and  kept  in  confinement  for  four 
days,  having  been  charged  with  appiopiiat- 
ing   money   of   the    Rajah  to   his   own  us*. 
Beer  Chunder  discharged  him  out  of  custody 
after  hearing  him,  and  calling  for  an  explana- 
tion   fiom   D*aikanauth   Goose,    but   never 
rt stored  him  to  his  employment.     His  story 
is  mere  hearsay,  utterly  unsupported  by  any 
evidence.     The    Principal    Sudder    Ameen 
relies  on  the  statement  of  Shibjoy  Vizir  and 
Gcbind  Chunder  Bose,  Deputy  Collecior  at 
Commillah,  as  showing  that  Beer  Chunder, 
in  collusion   with   Beepin   Behary   Gossain, 
fraudulently  proclaimed  himself  as  Joobraj. 
Gobind  Chunder  Bose's  statement  is  as  fol- 
lows: "A  long  time  after   the  roobokarees 
were  sent  in,  1  heard  that  the  nomination  of 
Joobraj  is  the  result  of  a  fraud.     How  far 
this  rumour  is  true  I  know  not.     I  heard 


that  this  fraudulent  act  was  done  by  the 
Probhoo,  Beepin  Behary  Gossain."  In  answer 
to  a  question  by  the  Court,  "  I  heard  from 
■bazar  rumour  about  the  fraudulent  act.  No 
one  on  the  part  of  either  plaintiff  or  defendant 
did  go  to  me."  Shibjoy  formerly  served  as 
Mooktear  and  Oozeer  under  the  Rajah.  He 
says :  "  I  have  beard  from  the  people  that 
Beer  Chunder  Thakoor  and  Beepin  Behary 
Gossain  falsely  gave  out  that  a  Joobraj  had 
been  appointed  during  the  life-time  of 
the  Maharajah."  This  is  the  sort  of  stuff, 
upon  which  the  Principal  Sudder  Ameen 
has  thought  fit  to  rely  as  evidence,  and 
on  which,  together  with  a  quantity  of 
letters,  of  the  authencity  of  which  there 
is  not  a  particle  of  proof,  he  mainly  bases 
his  judgment.  He  deals  with  the  testimony 
of  the  witness  for  the  defendant,  members 
of  the  royal  family  entitled  to  maintenance 
from  the  Maharajah  for  the  time  being, 
by  saying  that  "  they  reside  in  the  defend- 
ant's independent  territory,  they  receive 
salary,  and  there  is  no  one  to  prevent  it,  if 
the  defendant  would  pat  all  of  them  with 
their  families  to  death,  and  strip  them  of  every 
farthing  they  possess.  Hence  the  witnesses 
have  no  other  means  to  save  themselves, 
but  by  trying  their  best,  with  head  and 
heart,  to  further  the  interest  of  the  de- 
fendant." 

A  third  account  of  the  concoction  of  the 
roobokarees  was  given  by  Builaram,  called 
as    a   witness  by   Chuckrodhuj,    who    had 
formerly  been  Dewan,  but  has   apparently 
been  dismissed.  The  Principal  Sudder  Ameen 
relies  much  on  his  tesiimonv.     His  house  is 
ahout  6dundas'  journey  from  the  R.jdhanee. 
He  says:     "On  the  16th  of  Srabun,  I  heard 
from  rumour  that  on  that  day  the  Rajah  was 
to  go  to  his  new  house.     On  the  day  follow- 
ing,   at   about   two  in   the   afternoon,    one 
B-isbeeram  Manjee  informed  me  that  on  the 
previous  day  the  Rijah's  illness  had  increased. 
Immediately  on  hearing  the  new?,  I  mounted 
on  an  elephant,  and  proceeded  to  the    Raj- 
dhanee.     On  arriving  there,  I  heard  nothing 
but   lamentation ;    every    body     was    saying 
what   woul  i    become   of   the  Raj      I   heard 
nothing  about   the    nomination   of   Jo  »braj. 
Bunwarrylall,  the  son  of  the  above- nr  nioned 
Gooroo,  told  me  that  Eshan  Chunder  Mauick 
had  departed  this  world  leaving  as  behind, 
and  had  done  nothing  for  anybody.     The 
Gooroo  was  then  returning  from  the  funeral 
with  tears  in  his  eyes,  saying :  '  We  have  lost 
our  Manick.'     Beer  Chunder  and  Chuckro- 
dhuj Thakoors  caught  him  by  the  hand,  and 
took  him  to  the  inner  apartment.     On  their 
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return  from  inside,  the  said  Gooroo,  Beer 
Chunder,  Chujkrodhuj.  Ramdoolall  Bhutta- 
charjea,  and  I  set  together  in  a  chowdala  in 
the  centre  house,  and  ail  of  us  gave  utterance 
to  our  feelings  at  the  death  of  the  Rajah  ; 
then  the  Goo  00  repeated  five  or  seven  times 
what  would  become  of  the  Raj.  Ramdoolall 
Bhuttacharjea  then  said    to  the    Probhoo   : 
'  Have  patience  and  see  what  can  b ?  done 
for  the  safety  of  the  kingdom  ; '  whereupon 
the  second  Gooroo,  in  company  with  Beer 
Chunder   Thakooi,  went    twice  inside,  and 
then  returned  into  the  outer  apartment,   clos- 
ing that- room  after  them  ;  at  jhat  time  I  and 
Ramdoolall  Bhuttacharjea  remained  out.  The 
plaintiff  Chuck rodhuj  tnen  went  to  his  own 
house.  Gooroo  Doss  Peshkar  then  entered 
the  room  with  a  cloth  covering  his  head,  and 
after  that  the  Thakoors  went  to  their  respec- 
tive   houses.     Brojomohun     Thakoor    and 
Dinobundhoo  Nazir  came  into  that  room.  1 
did  not  know  at  that  time   what   consultation 
the  parties  had.  One  or  two    hours  after 
this,  Beer  Chunder  Thakoor  sent  for  Juggo- 
mohun   Soova,   Parbutty    Chum    Thakoor, 
Gour  Chunder  Thakoor,  and  Gouree  Churn 
Thakoor,   and   took   them   into  the    room. 
What    consultation   they    held     1    do    not 
know." 

Not  only  is  this  man's  story  not  confirmed 
by  any  one  of  these  witnesses,  but  no  ques- 
tions were  put  to  him  in  cross-examina- 
tion on  the  subject.  It  is  remarkable 
that  he  does  not  mention  Hurish  Chunder 
Deb  Thakoor,  Woodoy  Chunder  Deb,  or 
Gour  Chunder  Deb  Burmono,  as  being 
present* 

We  now  come  to  the  communication  cf 
the  intelligence  to  their  agents  at  Com- 
millah. 

Dwarkanath  Ghose,  the  Superintendent 
at  Commiilah,  called  as  a  witness  by  Chuck- 
rodhuj,  is  exceedingly  hostile  to  the  defend- 
ant. He  says  that  uohing  was  imparted  to 
him  as  to  the  appointment  of  a  Joobraj  before 
the  death  of  the  Rajah.  He  produced  four 
let  ers written  after  the  alleged  date  of  the 
roobokarees,  one  dated  the  17th,  signed  by 
Brojomohun  Thakoor,  simply  requesting 
him  to  send  for  the  use  of  the  King  four 
seers  of  sago. 

The  second  letter  is  as  follows  :— 

To  Dwarkanauth  Ghose,  Superintendent, 
Unfortunately  for  us,  the  king  yesterday  breathed  his 
to  life  Jodge,  Collector,  and  Magistrate  ;  and  until  you 


receive  further  orders  from  this  place,  not  to  conduct  any 
business  connected  with  theChuckia,  and  cake  particular 
care  of  the  Sircary  Treasury. 

If  you  have  any  urgent  expenses,  you  are  to  keep  a 
separate  account  of  them,  and  to  send  express  notice  of 
them  here. 

Dated  the  18th  Srabun. 


Sree  Sree 


Seal  of 
Gooroo. 


The  third  letter  is  as  follows : — 

To  Dwarkanauth  Ghose,  Superintendent. 

From  your  letter  of  the  18th  of  Srabun,  which  reached 
us  about  2  or  4  o'clock  nf  this  day,  it  appeared  that  some 
one  is  making  preparation  to  come  here.    You  are  there* 
fore  to  let  us  know  with  >ut  delay  whether  he  is  coming 
by  land  or  water,  and  what  number  of  men  he  intends  to 
bring  with  htm.     You  are  also  to  take  particular  notice 
of  his  proceedings  in  Courts  of  Justice,  and  to  give  us 
immediate  information.     We  have  sent  G;x>roj  Doss 
Peshkar  there.      Please  pive  us  the  news  of  his  arrival 
and  doings.    In  future  write  your  letters  very  clearly,  so 
that  our  master  himself  may  read  them,  and  act  accord- 
ing to  the  particulars  written  in  my  former  letteis. 

Dated  19th  Srabun  1272* 


Sree  Sree 


Seal  of 
Gooroo. 


Dwarkanauth  Ghose  says  :-* 

'.ft!lIftte7  fr°m  AuShurto»ah  reached  me  sometime* 
after  two  days,  and  sometimes  the  next  day      GoTrS 

tKhShkH.  "T?  ''  Co?™^  °°  ^e  morning 
the  10th.  He  sent  for  me  from  my  lodging  while  h«r 
was  sitting  m  the  Malkhana  of  the  Rutcherv!  & »  and 
closed  the  door,.  I  asked  him  :  <  Is  the  MahaTajafc dead ? 
Has  he  made  any  arrangement  ?  Has  he  conferred  rank 
on  anybody?'  The  Peshkar  said :  <  What  shall  I  tell 
?£U  ?  ,,  Thcrc  was  cvcry  Probability  of  losing?  everything 
iLaAfc,D&'f  Haid  thai  the  *?ritUh  ^erSme^woufd 
death  of  the  Rajah,  appointed  Beer  Chunder  a!  Joobraj, 
&c.  1  hen  he  gave  me  the  roobokarees,  and  requested  me 
to  go  in  person  to  the  Hakims.  I  went,  &c.  f  can5? n? 
what  were  the  contents  of  the  roobokarees,  as  I  did  not 

En».  if  ,?fd  *£"!  Go°ro°  DoSs  M<>onshee  that  the  con- 
tents  of  the  roobokarees  were  on  the  subject  of  the  ao- 
pointment  of  Jcx,braj  I  received  verbal  ^formation  of 
lhKaJa-K^th  uef°r?  Vh,at-  l  *ave  ve'hal  information 
SL  feS Ja  a'^-  °  ,helif  W"»  M°<*  'he  roobukar*  e" 

With  respect  to  the  position  occupied  by 
this  witness,  on  cross-examination,  he  says  :— 

"I  am  not  dismissed  from  my  post  of  Superintendent. 
I  am  not  dismissed  by  the  person  who  appointed  me  I 
da  not  perform  any  business  from  the  month  of  KTrtick 
last.    I  got  a  hookoomnama  from  the  de-facto  R*jih 

(B5eJi-(lhundcr)  t0  prepare  an  *ccount  of  all  the  recefpte 
and  disbursements  concerning  the  bills  of  Tipperah  dur! 

Assm  1265,  T.  E.,  to  Joistee  1272,*.  E.  I  prepared  tfiose 
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payers,  and  tendered  them  to  the  de-facto  Rajah.  1  went 
to  the  Rajdhanee  to  give  my  account  of  the  Chuck  Ian, 
&<:.  I  was  sent  for  by  the  Probhoo.  Accordingly  I  went 
and  gave  my  account,  and  have  taken  a  release  from 
him.  I  have  given  account  of  all  my  transactions  dur- 
ing the  time  of  Eshan  Chunder  Manick  and  down  to 
Bhadro  1272,  T.  E.  The  said  Probhoo  has  taken  my 
account  on  behalf  of  the  late  Rajah,  &c  When  I  went 
to  tht  Rajdhanee,  I  was  oppressed  by  Beer  Chunder--that 
is  to  say,  on  the  next  day  after  the  imprisonment  of  Bee- 
pin  Behary  Gossain.  When  1  was  about  to  start  in  a 
boat  after  giving  my  accounts  on  the  and  of  Joistee,  1 
was  taken  from  my  boat  and' lodged  in  the  Rajdhanee 
for  a  year.  I  do  not  know  the  reason  for  his  so  doing. 
After  which  he  neither  paid  me  any  wages,  nor  gave  me 
the  post  of  Dewan  as  promised  in  Bee  pin  Behary  Gos- 
sain's  letter,  but  sent  me  away." 

According  to  his  own  statement,  this  wit- 
ness was  an  active  participator  in  the  alleged 
fraud  ;  and  it  must  be  remembered  that,  if 
his  story  is  true,  it  was  in  his  power,  by 
revealing  the  plot  at  once  to  Nilkisto, 
without  any  sort  of  danger  or  risk  to  himself, 
to  put  the  latter  in  possession  of  the  most 
valuable  part  of  the  possessions  of  the 
Tipperah  Raj,  and  probably  to  earn  a  large 
reward  for  his  honesty  in  doing  so. 

Looking  at  the  terms  of  the  letter  of  the 
19th  Srabun,  it  is  perfectly  evident  that  some 
letter  or  letters  conaining  the  instructions 
therein  referred  to,  and  which  had  probably 
intimated  to  him  the  appointment  of  Joobraj, 
has  been  suppressed  by  this  witness. 
Nothing  can  be  more  likely  than  that  he 
had  actually  received  the  intimation  on  or 
before  the  18th  of  Srabun,  when  he  wrote 
the  letter  of  that  date  referred  to  by  the  Goo- 
roo, informing  the  Gooroo  that  some  one  (w*.f 
Nilkisto)  was  making  preparation  to  go  to 
Aughurtollah. 

The  letter  of  the  Gooroo  dated  the  18th 
of  Srabun  was  confessedly  written  after  the 
alleged  plot  had  been  concocted  on  the 
night  of  the  17th;  and  unless  there  had  been 
such  a  separate  intimation,  if  the  theory  of 
the  plaintiff  is  true,  it  is  most  difficult  to 
understand  why  no  allusion  is  made  to  a 
fact  which  all  parties  were  at  that  time  so 
anxious  to  assert.  Had  the  letter  been 
written  early  on  the  17th  before  the  alleged 
plot  to  set  up  Beer  Chunder  as  Joobraj,  it 
might  have  had  the  weight  which  the  plaint- 
iff seeks  to  attribute  to  it. 

It  is  worthy  of  remark  that,  in  the  letter 
of  the  19th,  the  Gcoroo  feels,  and  gives 
Dwarkanauth  Ghose  to  understand,  that  he 
has  a  master  who  will  read  his  letters  and 
rule  for  himself.  Who  this  master  was  he 
must  have  been  previously  told.  Had  the 
defendant's  position  been  due  to  a  conspi- 
racy with  the  Gooroo,    as    suggested    by 


the  plaintiff,  it  is  most  improbable — nay,  al- 
most impossible — to  suppose  that  the  defend- 
ant would  not  have  temporized  and  allowed 
the  Goo'oo  to  suppose  himself  the  master  of 
iheltingilom.  as  he  had  been  in  Eshan  Cbun- 
rfer's  time,  at  least  until  -the  defendant's  posi- 
tion as  Rajah  had  been  rendered  secure  by 
the  recogni  ion  of  the  British  Government. 
In  compelling  Dwarkanauth  Ghose  to  ren- 
der his  account,  and  disregarding  the  release 
of  the  Gooroo,  dismissing  the  Gooroo,  and 
putting  Mr.  Campbell  in  his  place,  the  con- 
duct of  Beer  Chunder  was  consistent  with 
itself,  and  quite  inconsistent  with  what  might 
be  expected  to  be  the  shrinking  timidity  of 
a  conspirat  r  who  felt  that  the  powerful 
Gooroo  could  at  any  time  ruin  him  Ac- 
cording to  the  plaintiff's  own  story,  the 
Gooroo  was  allowed  to  come  to  Commillab, 
and  in  fact  remained  at  large  for  seven 
months  after  he  had  been  dismissed  from  his 
employment. 

Under  all  these  circumstances,  although 
the  delay  in  forwarding  the  roobokarees 
until  after  the  death  of  Eshan  Chunder  has 
led  us  to  examine  the  circumstances,  and 
weigh  the  evidence  of  the  nomination  with 
the  greatest  care,  we  think  it  is  not  one 
which  would  justify  us  in  disregarding  the 
strong  and  virtually  uncontradicted  testi- 
mony of  the  witnesses  for  the  plaintiff  who 
support  it. 

A  singular  circumstance  has  enabled  us  to 
put  our  hands  upon  an  unmistakeable  fraud 
which  was  perpetrated  on  behalf  of  the  plaint- 
iff, or  by  his  partisans,  for  the  purpose  of 
getting  up  a  case  against  Beer  Chunder  as 
early  as  the  15th  August  1862.  A  letter 
filed  on  that  day,  unsigned,  but  purporting 
to  come  from  Beer  Chunder  Thakoor,  dated 
the  1 8th  Srabun  1272,  T.  E.,  was  referred  to 
by  the  Advocate- General  as  being  a  very 
important  document  in  support  of  the 
plaintiff's  case.  But,  on  examination,  it 
turns  out  that  it  was  filed  in  the  Judge's 
Court  of  Tipperah  by  the  Vakeel  of  N'IkUto. 
He  seems  to  have  doubed  its  authenticity, 
and,  by  a  memorandum  appended  to 
it.  appeas  to  have  refused  to  file  it  wi  hout  the 
certificate  of  the  Thakoor  that  it  was  genuine, 
which  was  given  accordingly. 

It  is  as  follows  : — 

"  It  is  humbly  submitted  that,  on  account  of  my  mis- 
fortune, my  brother,  the  late  Maharajah,  departed  this 
life  yesterday  at  after  10  o'clock  ;  consequently  1  have 
I  alien  into  great  distress,  which  1  cannot  describe,  so  l 
cannot  be  extricated  from  this  distress  without  your 
favour,  and  preserve  the  Raj,  S3  I  beg  that  you  shatt 
show  your  kindness.  Dated  the  1 8th  Srabun  1242,  T.E. 
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There  appears  to  be  no  instance  of  guard- 
ianship, or  the  succession    of  an  infant  to 
the  throne.  It  is  clear  from  a  letter  of  the 
Magistrate   of   Tipperah,  dated  the  27th  of 
September   i860,  put  in  by  Nilkisto,   that 
ne  was  not  on   good   terms  with   the    late 
£?   i    He  resided  in   Commillah,  having 
*  «      Capital  of  IndePendent  Tipperah  in 
i*5»,    and    on    going    back  was  put   into 
custody.     A    great    number    of    witnesses 
state  that  the  late  Maharajah  was  attached 
to  Beer  Chunder.  Beer  Chunder  was  there- 
jore  the  person  who  would  naturally  have 
been  appointed  Joobraj  by  Eshan  Chunder. 
Jntbe  absence  of  the  minor  sons  he  was 
the  next  heir.  Although  we  do  not  mean 
to  pronounce  an  opinion  which  may  preju- 
dice the  eldest  surviving  son  of  Eshan  Chun- 
der should  he  hereafter  seek  to  set  up  a 
claim  to  the  Raj  as  the  true  heir,  we  think 
wat,    as   the  nomination  of  Beer   Chunder 
as  Joobraj   is  not  disputed  by  the   Ranees 
who   act    as  guardians  for  the  infants,  no 
lurtner    enquiry    is    at    present  necessary; 
that  the  plaintiff  has  totally  failed  to  make 
out  a  title  to  the  Raj ;  that  the  decision  of 
the  lower  Court  must  be  reversed,  and  the 
suit  of  Nilkisto    dismissed  with  costs  and 
interest  of  both  Courts  payable  by  him. 

Considering  the  imporance  of  the  case, 
we  think  that  the  Principal  Sudder  Ameen 
acted  with  great  rashness  and  want  of  ordi- 
nary discretion  in  allowing  immediate  exe- 
cution to  issue.  His  judgment  was  deli- 
vered on  the  nth  of  June.  An  appeal  to 
this  Court  was  filed  within  27  days— namely, 
on  the  8th  of  July  of  the  present  year. 
An  application  was  very  shortly  afterwards 
toade  to  this  Court  for  a  stay  of  execution 
pending  the  appeal.  Orders  for  that  purpose 
were  sent  by  telegram,  but  it  was  iound  that 
execution  bad  already  issued. 


The  27th  September  1864. 
Present  / 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 

Pundit,  Puisne  Judges. 

Suits  for  Instalments— Limitation. 

Case  No.  155 1  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  F.  L.  Beaufort,  Judge  of  the  24- 
rergunnahs,  dated  the  8th  June  1864, 
reversing  a  decision  of  Baboo  Koylas 
thunder  Deb,  Second  Principal  Sudder 
Ameen  of  that  District,  dated  the  wth 
September  1863, 

Vol  I. 


Hullodhur  Bangal  (Defendant),   Appellant, 

versus 
Mr.   C.  S.  Hogg  (Plaintiff),  Respondent. 
Baboos  Baney  Madhub  Banerjee  and  Bung* 
see  Dhur  Sein  for  Appellant. 

Baboo  Juggadanund  Mookerjee  for 
Respondent. 

Whether  a  suit  on  a  bond  for  payment  by  instalment*, 
with  a  clause  making-  the  whole  amount  payable  on  de- 
fault in  payment  of  any  instalments,  must  be  instituted 
within  three  years  from  the  time  of  the  first  default.— 
Quare. 

Payments  made  and  accepted  afterwards  may  operate 
to  waive  the  effect  of  a  default,  and  to  restore  the  pro- 
vision  for  payment  by  instalments. 

Thb  plaintiff  sued  on  an  instalment-bond 
execuied  by  the  defendant  on  the  nth  Phal- 
goon   1261   for  the  payment  of  Rs.  2,37a 
by  yearly  sums  of  Rs.  200,  the  first  instal- 
ment being  payable  in  1262,  and  the  last  in 
1273.  The  bond  provides  that,  on  the  non- 
payment   of    any    one  instalment,  the  full 
amount  of  the  bond  shall  become  payable. 
The  defendant  made  a  payment  of  Rs.  101 
in  the  year  1262,  and  has  since,  from  time  to 
time,  made  several  payments.  This  suit  was 
instituted  in  the  month  of  April    1863,   to 
recover  Rs.   1,8*25-1-11   as    principal,    and 
Rs.   24-2-6  as  interest,  making  a  total    of 
Rs.  1,849-4-5  ;  the  defendant  being  credited 
with  the  sum  of  Rs.  978  paid  by  him  at 
various  times  on  account  of  the  bond-debt. 
The  Principal   Sudder  Ameen  dismissed  the 
suit  on  the  ground  that  it  was  barred  by  the 
Law  of  Limitation  (Act  XIV.  of  1859),  more 
than  three  years  having  elapsed  from  lhe  time 
when    the    cause    of    action  accrued.  The 
Principal  Sudder  Ameen   held  that,  by  the 
non-payment  in  1262  of  the  full  instalment 
then  due,  the  plaintiff's  cause  of  action  for 
the  whole    amount  of  bond   accrued,  and 
that  no  suit  was  maintainable  on  the  bond  un- 
less brought  within  three  years  from  that  time. 
He  treated  the  part-payments  as  ineffectual 
to  prevent  the  operation  of  the  law  of  limi- 
tation, the  Act  (section  4  )  having  provided 
that   a  written  acknowledgment  of  the  debt 
is  necessary  for  this  purpose ;  and  he  relied 
on  a  decision  of  this  Court  ( 3rd  August  1863) 
as  showing  that  payment  of  interest  is  of  no 
avail  without  a  written  acknowledgment  to 
avoid  die  bar  of  limitation. 

The  decision  was  reversed  on  appeal  by 
the  Judge,  who  held  that  the  plaintiff; 
although  he  might  have  sued  for  the  whole 
sum  secured  by  the  bond  upon  the  non-pay- 
ment of  the  first  instalment  due  in  1262, 
yet  was  not  bound  to  bring  Jiis  suit  at  that 
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lime.  The  Judge  considered  that  the  law 
of  limitation  did  not  apply  to  the  case,  and 
that  a  suit  might  be  maintained  for  the 
whole  amount  secured  by  such  a  bond  at  any 
■time  within  three  years  from  the  end  of  the  year 
in  which  the  last  instalment  became  payable. 
Even  if  the  limitation  law  applied,  the 
payment  made  by  the  defendant  subsequent 
to  126a,  which  must  be  treated  as  payment  of 
or  on  account  of  instalments  (and  not 
.merely  as  payments  of  interest  or  as  part- 
payments  of  the  principal  sum),  showed 
a  waiver  of  the  right  to  treat  the  whole 
sum  as  due  by  the  default  in  non-pay- 
ment of  the  instalment.  Lastly,  the  Judge 
held  that  at  least  the  plaintiff's  suit  was  not 
barred  in  respect  of  any  instalment  due  within 
the  years  immediately  preceding  the  insti- 
tution of  the  suit. 

:    We  cannot  entirely  adopt  the  reasoning  or 
the  4  decision    of    either    Court.    If  we  put 
aside  for  a  moment  the  effect  of  the  subse- 
quent payments,  and  regard  the  case  simply 
as  one  in  which  the  point  to  be  decided  is,  what 
length  of  time  bars  a  suit  on  an  instalment- 
bond  like  that  now  sued  on,  the  case  is  not 
free  from  difficulty.  We  find  that  the  Prin- 
cipal   Sudder  Ameen  is  supported  by  high 
authority    in    his    view    that    a     stipulation 
making  the  whole  sum  due  by  default  in  pay- 
ment of  one  instalment  creates  a  cause  of  ac- 
tion for  the  whole  on  the  happening  of  any 
default,  which  cause  of  action  must  be  sued 
on  within  the  appointed  period ;  and  that  no 
further  righj  of  suit  arises  in  respect  of  any 
non-payment     of     subsequent     instalments. 
The  Court  of  Queen's  Bench  held  in  a  like 
case*  that  the  cause  of  action  accrued  upon 
the  first  default  for  all  that  then  remained 
owing  to  the  whoJe  debt ;  and  that  no  suit 
could  be  maintained  except  within  the  ap- 
pointed time  from  the  accrual  of  that  cause 
of  action.  The  ground  of  that  decision  is 
thus  stated  in  the  judgment :   "  If  he  (the 
plaintiff)    chose  to  wait  till  all  the   instal- 
ments became  due,  no  doubt  he  might  do  so ; 
but  that  which  was  optional  on  the  part  of 
the  plaintiff  would  not  affect  the  right  of  the 
defendant,  who  might  well  consider  the  ac- 
tion as  accruing  from    the  time  that  the 
plaintiff  had   a  right  to   maintain  it.    The 
Statute  of  Limitations ;  runs  from  the  time 
the  plaintiff  might  have  brought  his  action, 
unless  he  was  subject  to  any  of  the  disabili- 
ties specified  in  the  Statute ;  and  as  the  plaint- 
iff might  have  brought  his  action  upon  the 

first  default,  we  think  that  the  defendant  is 
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'  •  Hemp  v.  GarlAid,  4  Queen's  Bench  Reports  524. 


entitled  to  the  verdict  upon  the  plea  of  the 
Statute  of  Limitations." 

On  the  other  hand,  it  has  been  held  by  the 
Agra  Sudder  Court  (1851,  p.  401)  that,  al- 
though the  plaintiff  refrain  from  suing  on 
the  occasion  of  a  breach  of  the  stipulation  by 
a  non-payment  of  any  one  instalment,  this 
does  not  impair  his  right  to  recover  instal- 
ments which  become  due  within  the  appoint* 
ed  period  of  limitation  before  suit. 

Whichever  of  these  two  judgments  be 
adopted  (and  we  are  not  called  upon  in  toe 
present  case  for  a  decision  of  this  point),  tbey 
are  both  opposed  to  that  portion  of  the  judg- 
ment of  the  Lower  Appellate  Court  which 
holds  that  the  law  of  limitation  does  not 
begin  to  operate  until  after  the  whole  of  the 
instalment  have  accrued  due.  This  last 
view  appears  to  us  untenable,  and  it  is  not 
consistent  with  the  admitted  right  of  the 
plaintiff  to  bring  a  suit  for  each  instalment  as 
it  falls  due. 

The  payments  made  by  the  defendant  have 
a  very  important  bearing  on  the  decision  on 
this  case,  which  relieves  us  from  the  necessity 
of  expressing  any  opinion  of  the  question 
above  stated.  Admitting  the  Principal  Sad- 
der Ameen  to  be  correct  in  his  opinion  that 
the  cause  of  action  accrued  upon  the  • 
first  default,  it  seems  to  us  that  it  was  com- 
petent to  both  parties  after  such  default , 
to  show  by  their  conduct  that  they  treated 
the  debt  as  one  still  payable  by  instalments. 
If  the  defendant  has,  from  time  to  time,  ; 
paid,  and  the  plaintiff  received,  suras  of 
money  on  account  of  unpaid  instalments  of 
former  years,  the  effect  of  such  payment 
and  acceptance  is,  as  the  Judge  has  deter- 
mined, to  waive  any  existing  right  to  take 
advantage  of  a  previous  default,  and  to  re-  ■ 
store  the  provision  for  payment  by  instal- 
ments. The  circumstances  under  which 
those  several  payments  were  made  and 
accepted  are  not  before  us  in  evidence.  If 
they  were  made  on  account  of  interest,  or  - 
in  part-payment  of  the  principal  secured 
by  the  bond  (treating  that  sum  as  then 
due),  they  would  have  no  effect  in  prevents 
ing  the  operation  of  the  law  of  limitation* 
If,  on  the  other  hand,  they  were  taken  (a* 
appears  to  be  the  fact)  on  account  Of  in- 
stalments then  overdue,  they  go  to  show 
a  waiver  of  agreement  to  restore  the  original 
provision  for  payment  by  instalment. 

The  Act  requires  that  the  suit  shall  tej 
brought  within  the  period  of  three  years  fro*  - 
the  time  when  the  debt  became  due,  or  wtMB 
the  breach  of  contract  took  place.  Thest 
words  clearly  bar  all  suits  for  unpaid  iMflfr 
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meats  of  older  date  than  three  years  before 
the  suit,  and  all  suits  in  respect  of  the  conse- 
quences of  the  nonpayment  of  such  instal- 
ments.    Instalments  due  at  the  time  of  suit, 
which  had  accrued  due  within  the  three  pre- 
vious years,  are  recoverable.     We  shall  re- 
mand the  case  to  the  Court  of  first  instance 
for  a  new  trial.     If  the  Court  finds  that  the 
payments  were  on  account  of  instalments,  it 
should  appropriate  such   payments   in  dis- 
cbarge of  the  instalments  as  they  severally 
become  due,  unless  the  Court  is  satisfied  that 
the  payments  or  any  of  them  were  specially 
appropriated  to  any  particular  instalment,  in 
which  case  such  payment  should  remain  so 
appropriated.    Instalments    which    accrued 
due  within  three  years  immediately  before 
the  suit  may  be  decreed. 


The  27th  September  1864. 
Present : 

The  Hon'ble.  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Eviction — Zemindar  when  obliged  to)  proceed 
under  section  25.  Act  X.  of  1859. 

Case  No.  1643  of  l864  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  W.  H.  Brodhurst,  Judge  of  Sarun, 
dated  the  2jth  April  1864,  reversing  a 
decision  of  Mr*  F.  M.  Halliday,  Officiat- 
ing Collector  of  Chumparun,  dated  the 
14th  October  1863. 

:  Ragbonundun  Singh  and  others  (Defendants), 

Appellants^ 

versus 

Gopal  Singh  (Plaintiff),  Respondent. 

Baboo  Roopnauth  Banerjee  for  Appellants. 

Baboo  Poornochunder  Mookerjee  for 
Respondent. 

To  maintain  a  suit  under  clause  6,  section  23  of  Act 
X.  of  i>59,  the  plaintiff  must  show  some  right  to  be 
filtered  to  his  tenure.  It  is  not  to  be  assumed  that  he 
vas  in  lawful  possession,  and  therefore  entitled  to  be 
restored  to  possession,  because  he  was  ejected  without  an 
application  to  the  Collector  under  section  25.  A  zemin- 
dar is  not  boundjjto  proceed  under  section  25  unless  he 
find  legal  impediments  to  his  resuming  his  possession. 

This  was  a  suit  brought  in  the  Collector's 
Court  by  the  plaintiff,  under  clause  6,  sec- 
tion 23,  Aft  X.  of  1859,  to  recover  the  pos- 
session of  land  from  which  he  alleged  that  he 
had  been  illegally  ejefted.  The  plaintiff 
I  claimed  to  hold  the  land  under  an  old  pot- 
tab,  dated  in  1232,  Which  he  said  was  still 
"^expired.    He  stated  in  his  plaint  that  the 


defendants  had  violently  dispossessed  him 
from  the  land.    The  defendants  alleged  that 
the  plaintiff  held  the  land   under  a  pottah 
I  granted   in    1262   for  a  period   of  7  years, 
and  that  pottah  having  expired,  the  defend- 
ants required  the  plaintiff  to  pay  an  enhanced 
rent ;  and  on  his  refusal  to  do  so,  they  had 
taken  possession  of  the  property,  and  let  it  to 
another  person.  The  decision  of  the  Court  of 
first  instance  found  that  there  was  no  such  pot- 
tah as  that  stated  by  the  plaintiff  to  have 
been  granted  in  1232,  and  that  the  plaintiff 
really  held  under  a  pottah  granted  in  126*; 
which  expired  in  1269;  and  that  there  was 
no  proof  that  the  plaintiff  was  lawfully  in 
possession  in    1270.    The  Court  upon  this 
finding  dismissed  the  plaintiff's  suit  without 
any  particular  reference  to  the  plaintiff's  alle- 
gation as  to  the  mode  in  which  he  had  been 
dispossessed,  or  the  evidence  adduced  in  sup* 
port  of  it.    The  Judge  in  appeal  reversed 
this  decision,  without    reference    to    either 
of  the  alleged  pottahs.     He  holds  that  the  dei 
fendants,  admitting  that  the  plaintiff  was  in! 
possession  of  the  land,  were  bound  to  proceed 
under  the  25  th  section  of  Act  X.  of  1859,  and 
were  not  entitled  to  eject  the  plaintiff  from- 
possession.     There    is.   no    distinct    finding 
upon  the  plaintiff's  allegation  that  he  had  been 
violently  dispossessed ;  and  it  is  not  certain: 
in  what  respect  he  deemed  that  the  plaintiff 
had  been  illegally  ejected  from  the  property. 
The  judgment  states, "  because  he  (the  plaint- 
iff) would  not  agree,  the  defendants  settled 
with  another  party  and   dispossessed    him. 
He  did  not,  therefore,  voluntarily  surrender 
the  land,  but  was  ejected.  ***  I  find  that  the 
plaintiff  was  in  lawful  possession,  since  he 
was  not  legally  ejected,  and  that  -  therefore* 
he  ought  to  be  restored."    This  decision  is 
imperfect,  and  the  case  must  be  remanded 
to  the  Judge.     The  25th  section,  on  which  he 
relies,  enacts  that,  if  a   zemindar    requires* 
assistance  to  eject  a  cultivator  not  having  a 
right  of  occupancy,  or  a  tenant  after  the  deter- 
mination of  his  tenancy,  he  shall  make  appli- 
cation to  the  Collector,  who  is  thereby  autho- 
rized to  deal  with  the  matter.       If  the  ryot,* 
upon  the  expiration  of  his  tenancy,  having 
no  longer  a  legal  right  to  hold  the  property, 
be   required   by  the  zemindar  to  quit,  the 
zemindar  is  entitled   to  resume  possession, 
and  he  is  moreover  entitled  to  obtain  posses- 
sion by  any  legal  and  peaceable  means  on  the 
expiration  of  the  tenancy.     He  is  not  allowed^ 
to  eject  by  force  or  illegally,  but  is  bound  to 
apply  to  the  Collector  if  he  finds  any  .legal 
impediments  to  his  resuming  his  possession. 
There  is  nothing  in  the  judgment  to  show!: 


I9« 


Civil 


THE  WKBKLY   REPORTER. 


Rulings. 


rfoi.  l 


IMW 


us  how  the  plaintiff  was  unlawfully  ejected 
Tom    possession.    If,   as   he  alleges,  he  was 
forcibly  ejected,  that  was  an  unlawful  proceed- 
ing which   entitles  him  to  a  remedy,  but  not 
to   the  remedy  given  by  the  6th  clause  of 
section  23  of  Act  X.  of  1859.     To  maintain 
a  suit  under  that  clause,  he  must  show  some 
right    to  be  restored  to  his    tenure.     The 
judgment    is  defective  in   staling  that  the 
zemindar  should  have  applied  to  the  Collec- 
tor under  that  section,  without  showing  any 
circumstances  to  render  an  application  by 
him  necessary.    It  is  also  defective,  because 
it  omits  all  enquiry  into  the  plaintiff's  right 
to  recover  the  land,  and  assumes  that  he  was 
in  lawful  possession  (and  therefore  entitled 
to  be  restored  to  possession),  because  "  he 
was  not  legally  ejected/'  that  is  because  he 
was  ejected  without  application  made  to  the 
Collector.     The  case  will  be  remanded  to  the 
Lower  Appellate  Court.    If  the  plaintiff  held 
the  land  after  the  expiration  of  a  pottah,  the 
Judge  should  enquire  whether  any  new  ten- 
ancy had  been  subsequently  created  between 
the  plaintiff  and  the  zemindar  by  payment  of 
rent  or  otherwise,  and  whether  the  plaintiff 
was  ejected  before  the  end  of  the  year  of  any 
such  renewed  tenancy;  because  any  eject- 
ment during  a  current  year  of  tenancy  would 
be  illegal. 


The  a 8th  September  1864. 

Present; 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Defective  Investigation — Owner  —  Manager- 
Evidence. 

Case  No.  1 180  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  W.  Ainslie,  Judge  of  Patna,  dated 
the  23rd  February  1864,  reversing  a 
decision  of  Moulvie  Syud  Ali  Hyder 
Khan,  Sudder  Amin  of  that  District, 
dated  the  26th  August  1863. 

Mussamut  Munnoo  and  others  (Plaintiffs), 

Appellants, 

versus 

Sheikh  Suddeerooddeen  (Dofcn.lum), 
Respondent. 

Mr.  C.    Gregory  and  Moulvie  Aftaboodeen 
Mahomed  for  Appellants. 

Mr.  John  Baptist  for  Respondent. 

Upon  an  issue  whether  the  defendant  held  certain 
land  as  owner  or  afrmanager,  if  the  Court  has  overlooked 


important  evidence  (as  to  the  mode  in  which  the  defend- 
ant had  dealt  with  the  proceeds  of  the  property),  the 
investigation  is  defective. 

This  suit  was  brought  by  the  plaintiff  to 
set  aside  a  deed  of  conditional  sale,  alleged 
by  the  defendant  to  have  been  executed  by 
Meer  Ali,  the;  brother  of    the    defendant, 
and  the  father  of  the   plaintiff,  in  the  year 
1847.    By  the  alleged  deed  of  conditional 
sale,  the  property  was  conveyed  to  the  defend- 
ant, the  condition    being  that,   if  within  9 
years  the  sum  of  money  thereby  secured 
was  paid,  the  sale  would  become  void.    The  ' 
Sudder  Ameen,  before  whom  the  case 
first  tried,  gave  a  decree  in  plaintiff's  favour  ' 
on  the   ground   that  he  had  established  to 
the  Court's  satisfaction  that  his  father,  Meer 
Ali,  had  never  executed  any  such  deed.    On 
appeal  to  the  Judge  (Mr.  Latour),  this  decree 
was     affirmed.     Afterwards  the  Judge  ad* 
mitted   a  review  of  his  judgment,  and  the 
case  was  remanded  to  the  Sudder   Ameen 
for  a  second  trial,   particularly  with  refer* 
ence  to    the    nature    of     the    defendant's 
possession— that  is,  whether  he  possessed  as 
manager  of   the  property  (as  the    plaintiff 
alleged),  or  as  proprietor  under  the  deed  of 
conditional  sale.    The  Sudder  Ameen  again 
tried    the    case,    and  gave  the  plaintiff  * 
decree.    The  Sudder  Ameen  fully  considered 
the  evidence  in  an  able  judgment,  and 
satisfied    that  the  plaintiff  had  establi 
that  the  true  nature  and  origin  of  the  def 
ant's  possession  was  as  follows :    That 
plaintiff's  father,    Meer  Ali.   having 
years  ago  proceeded  on  a  journey  from  wb 
he  never  returned,  the  property  was 
over  to  the  defendant  (Meer  Ali's  son, 
present   plaintiff  being  then  a  minor), 
that  it  was  made  over  to  him  and  held 
him,  not  in  mortgage,  or  by  deed  of  c 
tional  sale,  but  only  in  trust  for  and  as 
manager  of  the  plaintiff.    The  Court  ft 
that,  among  other  evidence,  there  was 
evidence  of  witnesses  who  show  that 
defendant  received   and  accounted  for 
proceeds  of  the  property  to  the  plaintiff* 
mother  as  manager. 


From  this  decision  there  was  an  aj 
to  the  Judge,  Mr.  Ainslie,  who*  reversed 
decree,  and  it  is  from  this  last  decision  tl 
the  present  special  appeal  is  brought. 
Judge    considers    certain    portions   of 
evidence.     He  states  that  the  non-registri 
tion  of  the  deed   under  the  circumsl 
appears  to  him  not  to  affect  its  genninei 
He  then  proceeds  thus :  ••  When  a  person 
been  for  a  number  of  years  in  pc 
ostensibly  as  proprietor,  and  no  document 
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evidence  exists  to  show  that  in  reality  he 
was  only  an  agent,  very  clear  proof  is  re- 
quired of  the  alleged  agency.  I  don't  think 
inch  proof  is  to  be  found  in  this  case." 
It  is  this  portion  of  his.  judgment  which  is 
here  objected  to.  It  is  said  that  the  Judge's 
investigation  has  been  defective,  inasmuch 
as  it  is  apparent  that  he  has  overlooked  that 
most  important  class  of  evidence  wnich  was 
given  in  the  Court  below,  and  there  relied 
opon — namely,  that  which  related  to  the 
mode  in  which  the  defendant  had  dealt  wfth 
the  profits  of  the  property.  It  appears  to  us 
that  this  objection  to  his  decision  is  well 
founded.  No  doubt,  clear  proof  is  necessaiy 
to  establish  the  agency  in  the  case  supposed. 
If  we  were  satisfied  that  the  Judge  had  in 
his  mind  the  evidence  which  was  adduced 
before  the  lower  Court  on  this  subject,  and 
which  was  accepted  as  sufficient  by  the 
lower  Court,  we  could  not  have  interfered 
ia  special  appeal  But,  in  our  opinion,  there 
is  sufficient  to  show  that  the  Judge  has 
omitted  to  consider  this  important  class  of 
evidence;  and  we  think  that  in  consequence 
Jus  investigation  has  been  defective,  and  that 
the  case  should  be  remanded  to  him. 

We  may  observe  that  the  case  advanced 
by  the  defendant  is  in  itself  open  to  suspi- 
cion. The  alleged  deed  of  conditional  sale 
gave  the  mortgagor  a  period  of  nine  years 
■'Within  which  it  might  be  .avoided   by   pay- 
ment of  the  money.  That  time  expired  in 
}  the  year  1856.    The  defendant  took  no  step 
Whatever  to  act  upon  this  supposed  mort- 
'.-gage    security     by    foreclosure -proceedings 
**atil  the  year  1862 — that  is,  after  the  lapse  of 
tlix  years  ;  and  upon  the  institution  of  those 
proceedings,  the    plaintiff    forthwith  com- 
menced the  present  suit.    We  further  remark 
that  the  receipts  given  by  the  defendant  to 
-the  ryots  of  the  property  from  whom  he  has 
*  collected  rent  have  not  apparently  been  put 
?fo  evidence.   The  production   of  these   re- 
.  'ceipts  might,   by  the  form   in   which  they 
,.  were  given,  throw  some  light  on  the  present 
case.   Moreover,  the  alleged  deed  of   con- 
ditional, sale,  the  foundation  of  the  defend- 
j.ant's  title,  is  not  among  the  papers  on  the 
.record. 

K     We  shall  remand  the  case  to  the  Judge  for 
-..a  full  investigation. 


'. 


1 

; 


The  28th  September  1864. 

Present : 

J  The  Hon'ble  H.  V.  Bayley  and  £.  Jackson, 

Puisne  Judges,. 


Section  77,  Act  X.  of  1859—  Intenrenors. 
Case  No.  1517  of  1864  nnder  ActX.  of  1859, 

Special  Appeal  from  a  decision  passed  by 
Mr.  W.  F.  McDonell,  Officiating  Addi- 
tional Judge  of  Nuddea,  dated  the  21st 
March  1864,  reversing  a  decision  of 
Baboo  Kusen  Chunder  Banerjee,  Deputy 
Collector  of  that  District,  dated  the 
joth  December  1863. 

Munmoheenee  Dabea  (Plaintiff),  Appellant, 

versus 

Docowree  Mundul  (Defendant),  Respondent. 

Baboos  Chunder  Mad  hub  Ghose  and  Hem 
Chunder  Banerjee  for  Appellant. 

Baboos  Shamlall  Milter,  Anund  Chunder 
Ghosal,  and  Baneynauth  Bost  for  Re- 
spondent. 

Section  77,  Act  X.  of  1859,  applies  where  the  right  to 
receive  the  rent  is  disputed  by  the  intcrvenor. 

This  was  a  suit  for  arrears  of  rent  in 
which  the  right  of  the  plaintiff  to  receive 
the  rent  was  disputed ;  and  such  right  was 
claimed  by  a  third  person  on  the  ground  that 
such  third  person  was  in  receipt  of  the  rent 
up  to  the  time  of  the  commencement  of  the 
suit.  The  Judge  in  appeal  has  found  that 
the  plaintiff  was  not  in  receipt  of  the  rent 
in  the  previous  year,  and  upon  this  has  dis- 
missed the  whole  claim. 

It  is  on  special  Appeal  contended  that  the 
right  to  receive  the  rent  was  not  disputed 
by  the  ryot,  but  by  the  intervenor ;  and  that, 
under  such  circumstances,  section  77,  Act  X. 
of  1859,  will  not  apply.  We  think  that  the 
wording  of  the  section  is  very  clear,  and 
that  it  is  intended  that  the  section  in  question 
shall  be  put  in  force  when  the  right  to  receive 
the  rent  is  disputed  by  the  intervenor. 

It  is  then  said  that  the  agent  for  the 
intervenor  admitted  that  the  plaintiff  had 
taken  forcible  possession  of  the  whole  estate, 
but  no  date  was  mentioned,  and  that  it  does 
not  necessarily  follow  that  the  Judge's  deci- 
sion, on  the  question  of  the  receipt  of  rent  in 
the  previous  year,  is  erroneous.  The  forci- 
ble possession  may  have  been  taken  within 
the  current  year,  and  no  rent  have  been 
realized  since  it  took  place. 

It  is  then  said  that  the  defendants  do 
not  deny  the  plaintiff's  right  to  receive  the 
rents  to  the  extent  of  one-sixteenth  share. 
That  decree  should,  therefore,  have  been 
awarded  to  that  extent.  This  objection  is 
valid.  The  defendants'  vakeel  admits  that 
the  plaintiff  is  entitled  to  a  decree  to  one- 
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sixteenth  of  the  rent  claimed.  We  amend  the 
Judge's  decision,  and  award  the  plaintiff  a 
decree  to  that  extent  with  costs  in  proportion. 


The  29th  September  1864. 
Present  : 

The   Hon'ble    J.    P.   Norman,     Officiating 
Chief  Justice,  and  F.   B.  Kemp,  Puisne 
Judge. 
Marriage  and  Legitimacy  (Tipperah). 
Case  No.  331  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Suddcr  Ameen  of  Tipperah, 
dated  the   nth  June  1864, 

Chuckrodhuj  Thakqor  (Plaintiff),  Appellant, 

versus 

Beer  Chunder  Joobraj  and  others    (Defend- 
ants),   Respondents. 

Mr.  W.  A.  Monlriou  and  Baboos  Kalimo- 
hun  Doss  and  Chunder  Madhub  Ghose 
for  Appellant. 

Mr.  G.  C.  Paul  and  Baboos  Unnoda 
Persad  Banetjee,  Juggadanund  Mooker- 
Jee,  Shamlall  Mittert  and  Obhoychurn 
Bose  for  Respondents. 

Appeal  valued  at  Rs.  6,30,641*0-7. 

According  to  the  law  and  custom  of  marriage  prevail- 
ing in  Tipperah,  the  Kajah  can  legitimatize  his  chil- 
dren born  of  a  Kachooa  by  going  through  a  marriage 
ceremony  with  the  mother.  Assuming  that  no  marriage 
ceremony  is  necessaiy  10  institute  a  Gondhorbo  mar- 
riage, mere  co -habitation,  without  any  intent  and  mutual 
agreement  to  enter  into  a  binding  contract  of  marriage, 
is  not  sufficient. 

This  is  a  suit  by  Chuckrodhuj  Thakoor, 
as  eldest  surviving  son  of  the  late  Maharajah 
of  Tipperah,  Kisto  Kishore  Manick,  claim- 
ing to  succeed  to  the  Raj  and  zemindarees 
after  the  death  of  his  late  brother  Maharajah 
Eshan  Chunder. 

This  suit  was  tried  together  with  that  by 
Nilkisto  against  the  same  defendant. 

The  suit  was  dismissed  by  the  Principal 
Sudder  Ameen,  and  from  that  decision  the 
plaintiff  appeals. 

Before  the  plaintiff  is  in  a  position  to 
raise  the  questions  dealt  with  in  the  other 
case,  he  must  show  that  he  is  the  legitimate 
son  of  Rajah  Kisto  Kishore,  and  capable, 
according  to  the  laws  of  the  kingdom  of 
Tipperah,  of  inheriting  as  such.  The  law  of 
marriage  ot  Tipperah  presents  some  peculi- 
arities. The  evidence  of  Koty  Luckhy  Dabea, 
widow  of  Maharajah  Kassy  Chunder  Ma- 
nick, is  as  follows  :  "There  are  two  sorts 


of  marriages  prevailing  among  the  Tipperah 
Rajahs,  one  by  Mookho  Chundricka,  mutual 
interchange  of  glances  between  the  bride- 
groom and  bride  according  to  the   Snasters, 
and  the  other  which  is  performed  according 
to  the  Gondhorbo  form.  The  sons  born  of 
wives  married  in  these  forms  become  Rajah, 
Joobraj,   or   Burra    Thakoor,  according  to 
seniority  of  age  and  proximity  of  relation- 
ship. This  usage  obtains  from  time  imme- 
morial."   Radhica   Koomaree,   daughter  of 
Kassy  Chunder,  and  several  other  witnesses, 
describe  the  second  species  of  marriage  as 
celebrated   "  by   the   worship  of   Tripoora, 
and     taking     santi     water."     The    fullest 
account  of    the     ceremony  appears  to  be 
given  by  Hurrish  Chunder  Deb  Sherma,  who 
says  he  was  present  at  the  marriage  cere- 
mony of    Nilkisto's    mother,    as    follows: 
"  According  to  the  custom    prevailing   ia 
Tipperah,     the    worship   of     the    goddess 
Tripoora  is  performed,  and  then  the  priests 
present  garlands  and  sandal-wood  powder 
to  the  Rajah  and  Ranee,  who  then  receive 
santi  water  (  water  of  absolution  ).  This  is 
called  santi   grihita."   Maharanee  Soomitra 
Dabee,   the  widow  of  Maharajah    Doorgt 
Manick,  says  :    "  The  mothers  of  Ramgunga 
Manick,  Kassy  Chunder  Manick,  and  Nobo- 
deep  Chunder  Thakoor  were  Kachooas.  The 
Rajah  can  make  any  Kachooa  as  his  Ranee 
whom    he    loves. "    Other    witnesses    give 
similar  testimony.  On  the  whole,  it  seems 
clear  that,  according  to  the  law.  and  custom 
of  marriage  as  it  prevails  in  Tipperah,  the 
Rajah  can  legitimatise  his  children  born  of  a 
Kachooa  by  going  through  a   marriage  cere* 
mony    with    the    mother.     Assuming    the 
plaintiff's  counsel  to  be  right  in  his  conten- 
tion, that  no  marrage  ceremony  is  necessary 
to  institute  a  Gondhorbo  marriage  as  defined 
by  Menu,  which  appears  contrary  to  the  text 
of  Devaia,  4  Colebrooke's  Digest,  page  370, 
and  Shamachurn's  Vyavastha  Durpana,  page 
702,  it  is  clear  that  mere  cohabitation,  with- 
out any  intent  and  mutual  agreement  to  enter 
into  a  binding  contract  of  marriage,  is  not 
sufficient.    Radhica  Koomaree  says:  "The 
mother  of  Chuckrodhuj  Thakoor  is  not  such 
a  wife  of  the  plaintiff's  father  as  to  come  under 
either  of  the  two  classes  of  Ranees  alluded 
to  before,  but  she  is  merely  a  Sebaita  (hand- 
maid) Kachooa.   1  have  heard  she  was  the 
handmaid  of  Beedoo  Mookhee   Ranee  After c 
the  birth  of  Chuckrodhuj  Thakoor,  she  was 
called  the  Thakoor's  mother.  The  married^ 
and  santi   grihita    wives    of    Kisto    Kissoce ' 
Manick  used  to  wear  golden  ornaments  Oft 
their  ankles  ;  but    Chuckrodhuj  Thakoor's 
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mother  never  used  golden  ornaments  in  that 
way."  Maharanee  Modhoobutty  Debea,  the 
widow  of  Maharajah  Doorga  Manick,  says  : 
"Eshan  Chunder's  mother  was  Kachooa 
before,  but  after  the  appointment  of  Eshan 
Chnnder  as  Joobraj,  coins  having  been  struck 
in  his  name,  she  was  made  a  Ranee,  but  that 
was  not  the  case  with  the  plaintiff's  mother.  " 
This  account  agrees  with  that  of  the  plaint- 
iff's witness,  Bulloram  Dewan. 

It  is  useless  to  go  further.  There  is  not 
a  trace  of  any  evidence  that  any  marriage 
ever  took  place  between  the  plaintiff's  mother 
and  the  -  late  Rajah  Kisto  Kissore.  She 
appears  to  have  been  a  mere  servant  who 
prepared  betel,  supplied  tobacco,  and  per- 
formed other  similar  duties  in  the  apartment 
of  the'  second  Ranee. 

We  affirm  the  decision  of  the  Principal 
Sadder  Ameen,  and  dismiss  the  appeal  with 
costs  and  interest. 


The  2 1  st  September  1864. 

l  Present  : 

f 

:  The  Hobble  H.   V.  Bayley  and  E.  Jackson, 

Puisne  Judges. 

'Pottahs  (Juagleboory)— Enhancement  (clause  4, 
*  section  26,  Act  I.  of  1845). 

Case  No.  1489  of  1864  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
\  Mr.  A.  E.    Russell,  Judge  of  Midnapore, 

dated  the  ijth  March  18^4,  reversing  a 
.    decision  of  Mr.  A.  Ratray,   Deputy    Col- 

lector    of  that    District,    dated  the   /jlh 

January  1864* 

Messrs.  R.  Watson  and  Co.  (Plaintiffs), 

Appellants, 

versus 

Jhukroo  Sing  (  Defendant ),  Respondent. 

Mr.  R*   T.  Allan  and  Baboo   Onoocool, 
Chunder  Mookerjee  for  Appellants. 

Baboo  Romesh  Chunder  Banerjee  for 
Respondent. 

The  words  "  such  lands  continuing  to  be  used  for  the 
i^orposes  specified  in  the  leases,"  in  clause  4,  section  26, 
I.  of  18-15,  do  not  restrain  the  effect  of  a  lease  for 
jing  land  of  jungle  solely  to  such  time  as  jungle 
ains  to  be  cut  on  the  land,  but  should  be  taken  to 
a  that  the  lease  will  stand  good  as  long  as  the  land  is 
clear  of  jungle,  and  not  allowed  to  fall  back  into  its 
state. 


If  a  pott  ah  gives  the  tenant  power  to  extend  his  lease 
beyond  the  land  originally  made  over  to  him  under  the 
pottah,  and  gives  the  same  rent  for  the  additional  land 
as  for  the  other  land,  such  additional  land  is  not  assess- 
able with  the  pergunnah  rate  of  rent,  but  the  pottah  is 
good  and  binding  even  on  an  auction-purchaser  as  re- 
spects the  whole  of  the  land  cultivated  by  the  tenant. 

This  was  a  suit  to  enhance  the  rent  of  a 
ryot  who  claimed  to  hold  his  Jumma  at  one 
fixed  rent  under  a  Jungleboory  pottah.  The 
Judge  on  appeal  held  that  the  plaintiff, 
though  an  auction-purchaser,  could  not,  under 
section  26,  Act  I.  of  1845,  enhance  the  rent 
of  the  tenant,  who  held  under  a  pottah  for 
clearing  jungle. 

It  is  said  in  special  appeal  that,  the  jun- 
gle having  been  cleared,  the  land  was  not 
applied  still  to  the  purposes  for  which  the 
pottah  was  given,  and  that  the  pottah  there- 
fore was  not  binding  on  the  auction-pur- 
chaser. We  think  that  the  words  of  the 
above  section,  "  such  lands  continuing  to  be 
used  for  the  purposes  specified  in  the  leases," 
do  not  restrain  the  effect  of  a  lease  for  clear- 
ing land  of  jungle  solely  to  such  time  as 
jungle  remains  to  be  cut  on  the  land.  No  one 
would  cut  jungle  on  such  terms.  It  would 
be  directly  contraiy  to  public  policy  to  read 
the  law  as  contended  for.  We  would  read  it 
rather  to  mean  that  the  lease  would  stand 
good  as  long  as  the  land  was  kept  clear  of 
jungle  and  not  allowed  to  fall  back  into  its 
old  state.  We  will  not,  iherefore,  on  this 
ground,  interfere  with  the  judge's  decision. 

It  is  then  said  that  the  tenants  hold  more 
land  than  was  granted  under  the  pottah,  and 
that  the  Judge  should  have  awarded  the 
rate  of  rent  now  prevalent  in  the  pergun- 
nah for  that  additional  land,  whereas  he  has 
awarded  the  rate  of  rent  stated  in  the  pottah. 
We  find  that  the  pottah  gave  the  tenant 
power  to  extend  his  lease  to  land  beyond 
the  200  beeghas  which  were  at  first  made 
over  to  him  ;  and  fixed  for  that  additional 
land,  which,  it  is  evident,  was  also  jungle, 
and  had  to  be  cleared,,  the  same  rent 
as  was  fixed  for  the  rest  of  the  land.  The 
Judge  was  therefore  right  in  holding  the 
pottah  to  be  good  and  binding  on  the  auction- 
purchaser  as  respects  the  whole  of  the  land 
cultivated  by  the  tenant. 

Considering  the  Judge's  decision  to  be 
correct  in  law,  we  dismiss  this  appeal  with 
costs. 


The  29th  September  1864. 

Present: 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 
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Local  Investigation— Special  Appeal. 
Case  No.  1365  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  L.  W.  Hutchinson,  Additional  Prin- 
cipal Sudder  Ameen  of  East  Burdwan, 
dated  the  2nd  March  1864,  affirming  a 
decision  passed  by  the  Moonsiff  of  Kytee, 
dated  the  igth  January  1863. 

Bykunt  Nath  Sein  (Defendant),  Appellant. 

versus 

Pearee  Moonee  Dasseeand  others  (Plaintiffs), 

Respondents. 

Roy  Sreenath  Sein  for  Appellant. 

Baboo  Luckhee  Churn  Bose  for 
Respondents. 

The  making  of  a  local  investigation  is  not  impera- 
tive in  every  case.  The  want  of  it  is  no  ground  of  spe- 
cial appeal. 

This  appeal  is  brought  because  there  has 
been  no  local  investigation.  That  is  not  a 
ground  of  special  appeal.  The  law  does  not 
make  a  local  investigation  imperative  in 
every  case.  The  appeal  is  dismissed  with 
costs. 


The  29th  September  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Jurisdiction— Suits  between  Ryots— Evic- 
tion. 

Case  No.  1375  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Huro  Chunder  Challerjee,  Princi' 
pal  Sudder  Ameen  of  West  Bur  divan, 
dated  the  8th  March  1864,  reversing  a 
decision     passed     by     Baboo    Mohendro 


/Varain   Chuckerbuiy,     Moonsiff    of  thai 
District,  dated  the  20th  July  1863. 

Modhoo  Soodun  Chuckerbutty  (Defendant), 

Appellant, 

versus 

Nufur  Bawal  and  others  (Plaintiffs), 
Respondents. 

Baboo  Hur  Chunder  Koomar  Sein  and 
Luckhee  Churn  Bose  for  Appellant 

Baboo  Banee  Madhub  Banerjee  for 
Respondents. 


Ac"l  X,  of  1859  is  not  applicable  to  a  dispute 
two  ryots  concerning  the  same  land.  It  can  only  apply 
where  the  zemindar  or  his  peisonal  servants  have  taken 
some  actual  part  in  the  dispossession. 

There  is  no  defective  finding  in  this  case 
as  the  pleader  tries  to  make  out.  The  find* 
ing  of  the  Appellate  Court  is  sufficiently 
clear  as  to  the  fictitious  character  of  the 
deed  of  relinquishment  put  forth  against  the 
plaintiff,  and  as  to  the  plaintiff's  possession 
under  the  pottah  given  to  his  father.  This 
finding  was  quite  sufficient  to  meet  the  re- 
quirements of  the  case  between  two  ryots 
contending  for  the  same  bit  of  land. 

The  prayer  for  the  transfer  of  the  plaint- 
'ff's  costs  to  the  back  of  the  zemindars, 
defendants,  cannot  be  complied  with.  If 
the  defendant  has  been  deceived  by  them,  he 
can  have  his  remedy  by  a  separate  suit. 

The  pleader  asks  leave  to  argue  the  point 
of  jurisdiction.  But  it  is  quite  clear  that 
Act  X.  of  1  cS8o,  under  which  he  would  con- 
tend that  the  suit  is  triable,  can  only  apply 
where  the  zemindar  or  his  personal  servants 
have  taken  some  actual  part  in  the  disposses- 
sion. 

Appeal  dismissed  with  costs. 
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The  29th  September  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Resumption  (Revival  of  Zemindar's  Right 
of — by  Putneedars  and  Auction-purchasers). 

Case  No.  1362  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Huro  Chunder  Chailerjee,  Princi- 
pal S udder  Ameen  of  West  Bur  divan, 
dated  the  14th  March  1864,  affirming  a 
decision  passed  by  Baboo  Mohendronarain 
Chuckerbutty,  Moonsiff  of  thai  District, 
dated  the  31st  August  1863. 

Nirunjun  Acharjee  and  others  (Defendants), 

Appellants, 

versus 

Kuralee  Churn  Banerjee  (Plaintiff), 
Respondent. 

Baboo  Ktshen  Succa  Mookerjee  for 
Appellants. 

Baboos  Bama  Churn  Banerjee  "and  Doorga 
Doss  Dutt  for  Respondent. 

A  putneedar,  deriving  his  title  fiom  and  claiming 
under  the  zemindar,  whose  right  to  resume  is  lost,  can- 
not, by  reason  of  his  being  an  auction-purchaser,  revive 
a  right  which  the  zemindar  is  no  longer  himself  entitled 
to  exercise. 

This  was  a  suit  for  resumption,  and  the 
lower  Courts  have  held  that  the  lands  were 
liable  to  resumption.  On  special  appeal  it 
is  urged  that  the  suit  is  barred  by  limitation 
under  clause  14,  section  1,  Act  XIV.  of 
1859,  and  we  permit  the  appellant  to  argue 
the  plea,  though  it  was  not  .taken  in  the 
VoL  I. 


grounds  of  appeal,  as  it  is  one  of  great  impor- 
tance. The  plaintiff,  who  is  a  putneedar, 
purchased  the  putnee  in  1859,  but  it  is  urged 
that,  under  the  provisions  of  the  section 
( above  quoted,  as  the  zemindar  under  whom 
he  claims  has  never  exercised  his  right  of 
resuming  the  land,  the  plaintiff,  who  derived 
his  title  from  him,  could  not  exercise  a  right 
which  the  zemindar  had  forfeited  by  neglect : 
that  a  zemindar  could  not  sleep  over  his 
right  for  years,  and,  by  creating  a  putnee  or 
other  tenancy,  revive  in  another  a  right 
which  he  no  longer  possessed. 

On  the  other  hand,  it  was  urged  that  the 
words  of  the  law  were  distinct— viz.,  that  the 
period  of  twelve  years  ran  from  the  time 
when  the  title  of  the  person  claiming  the  right 
to  resume  and  assess  first  accrued.  Now, 
plaintiff  succeeded  to  the  putnee  by  auction- 
purchase  in  1859,  and  his  right  accrued  from 
that  date,  and  he  was  consequently  within 
time. 

We  think  that  any  apparent  ambiguity  in 
the  words  of  this   section,  which  we  quote 

in  the  mar- 
gin, can  be 
cleared  with- 
out difficulty^ 
The  words 
apply  to  two  classes  of  persons :  Those 
who  derive  their  right  direct  from  Govern- 
ment, and,  as  zemindars,  exercise  the  power 
of  resumption;  and,  2nd,  those  who  derive 
their  title  from  the  zemindar.  The  words 
in  the  former  part  of  the  sentence  margin- 
ally noted  apply  to  the  first  of  these  classes; 
those  in  the  latter  part,  to  the  second.  As 
zemindar,  a  party  is  entitled  to  exercise  the 
right  to  resume  within  twelve  years  from 
the  date  of  his  engagement  with  Govern- 
ment. The  tenant,  having  a  title  derived 
from    the    zemindar,    and    claiming    under 


The  period  of  12  years  from  the 
time  when  the  title  of  the  person 
claiming  the  right  to  resume  and 
assess  such  lands,  or  of  some  person 
under  whom  he  claims,  first  accrued. 


w    » 


198 


Civil 


THE.  WEEKLY   REPORTER. 


Rulings. 


[Vol.  I. 


him,  has  also  a  right  to  resume  conferred 
on  him  by  his  superior,  which  he  can 
exercise,  provided  he  do  so  within  twelve 
years,  not  from  the  creation  of  his  own  title, 
but  from  the  creation  of  the  title  of  the 
superior  under  whom  he  claims. 

It  is  evident,  therefore  if  this  be  a  correct 
view  of  the  meaning  of  those  words  of  the 
law,  that,  when  a  zemindar  has  lost  his  right, 
no  person,  deriving  a  title  from  and  claiming 
under  him,  can  bring  an  action  for  resump- 
tion. The  zemindar  cannot,  by  creating  a 
new  tenure,  such  as  a  putnee,  confer  a  right 
which  he  has  not  power  to  revive  in  his  own 
person ;  nor  can  a  putneedar,  purchasing  at 
auction,  revive  a  right  which  his  predecessor 
has  lost ;  nor  can  a  party  by  private  sale 
create  for  his  vendee  a  right  which  he  had 
forfeited. 

An  auction-purchaser  at  a  sale  for  arrears 
of  Government  revenue  is  in  a  position  to 
bring  an  action  under  this  section  within 
12  years  from  the  date  of  his  purchase.  He 
might  also  create  a  putnee,  and  the  putnee- 
dar might  bring  a  suit,  not,  however,  from 
the  creation  of  his  own  title,  but  from  the 
creation  of  the  title  of  him  under  whom  he 
claims. 

Under  this  view  of  the  case,  we  think 
the  putneedar,  deriving  his  title  from  and 
claiming  under  the  zemindar,  whose  right 
to  resume  had  lapsed  years  ago,  could  not, 
by  reason  of  his  purchase  in  1859,  revive 
a  right  which  the  zemindar  had  then  no 
power  to  exercise  himself,  and  we,  therefore, 
consider  the  suit  is  barred  by  limitation ; 
and,  reversing  the  orders  of  the  lower 
Courts,  we  dismiss  the  suit,  and  decree  the 
appeal  with  costs  in  all  Courts. 


The  29th  September  1864. 
Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Evidence  (Documentary)— Admission  of — 
after  first  hearing. 

Case  No.  1403  of  1S64  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  F.  Tucker,  Judge  0/  Shahabad,  dated 
the  12th  March  1864,  modifying  a  decision 
passed  by  Mr.  J.  W.  Garstin,  Deputy 
Collector  of  that  District,  dated  the  30th 
November  1863. 


Bhoom  Narain  Singh  ((Plaintiff),  Appellant, 

versus 

Kurmoon  Ali  (Defendant),  Respondent. 

Baboo  Kalee  Kishen  Sein  for  Appellant. 

Baboos  Debendro  Narain  Bose  and  Luckhee 
Churn  Bose  for  Respondent. 

Assuming  that  section  128,  Act  VIII.  of  1S59,  is  appli- 
cable to  cases  under  Act  X.  of  1859,  it  was  held  in 
special  appeal  that  there  appeared  no  reason  why  the 
Lower  Appellate  Court  should  have  thrown  out  as 
evidence  a  kubooleut  admitted  after  the  first  hearing, 
and  considered  by  the  first  Court. 

Both  the  points  taken  before  us  are  valid. 
The  order  of  remand  should  have  told  the 
lower  Court  to  consider,  not  only  the  question 
of  the  rates,  but  the  matter  of  the  area, 
which  the  plaintiff  states  to  be  10  beeghas 
4  cottahs,  and  the  defendant  7  beeghas  1  cot- 
tah.     The  order  of  remand  must  be  extended . 

accordingly. 

In  regard  to  the  kubooleut,  we  think  the 
Judge  wrong.  Assuming  tnat  section  12S 
of  Act  VIII.  of  10*59  is  applicable  to  cases 
under  Act  X.,  we  must  assume  that  the  Court 
first  trying  the  case  had  seen  good  cause  to 
admit  the  kubooleut  after  tne  first  hearing 
of  the  suit.  It  was  duly  sworn  to  and  wit- 
nessed, and  there  does  not  appear  any  reason 
why  the  second  Court  should  throw  it  oat 
as  evidence  when  the  first  Court  had  received 
and  considered  it. 

The  order  of  the  Judge  in  regard  to  the 
3rd  plot  is  reversed;  and  when  the  case 
again  comes  before  him,  he  will  treat  the 
kubooleut  as  legally  admitted,  and  will  con- 
sider it  ior  what  it  is  worth.  He  will  also 
take  care  to  settle  the  question  of  the  area, 
as  well  as  of  the  rates  of  the  land,  if  the  case 
has  been  already  decided  by  the  lower  Couit, 
and  it  is  again  in  appeal  to  him,  before 
his  order  of  remand,  as  now  extended,  can  be 
received  by  the  first  Court.  We  think,  too, 
that  in  this  case  the  Judge  should  not  have 
remanded  the  case  at  all.  He  should  have 
kept  the  case  on  his  own  file,  and  have  fram- 
ed an  issue  under  section  354  of  Act  Vill. 
Appeal  decreed  with  costs  accordingly. 


The  39th  September  1864. 
Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonaih 

Pundit,  Puisne  Judges. 

Jurisdiction  (Appellate  Court). 

Case  No.  672  of  1864. 

Special  Appeal  from  a  decision    passed  by 

Mr.  A.  H.  Russell,  Judge  of  Midnaptr^ 
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<&/*/  M*  25M  November  76*67,  reversing 
a  decision  of  the  City  Moonsijf  dated  the 
2 1  st  August  186 3. 

Smtroghur  Pattee  (Plaintiff),  Appellant, 

versus 

Manick  Ram  Gangooly  (Defendant), 
Respondent. 

Baboo  Nobo  Kissen  Mookerjee  for 
Appellant. 

Baboo  Mohesh  Ch  under  Bose  for 
Respondent. 

When  a  suit  has  been  heard  and  determined  by  a 
Court  of  first  instance,  the  Appellate  Court  should  not 
adjudge  the  case  merely  upon  the  allegations  contained 
in  the  plaint. 

The  Judge  has  decided  this  case  on  too 
narrow  and  technical  a  ground.  He  holds 
"that  the  suit,  as  laid,  is  clearly  untenable; 
that  the  plaintiff's  statement  (in  this  plaint) 
is  that  the  gift  of  the  bag  of  cowries  for 
which  he  sues  was  made  to  him,  and  that 
he  was  lobbed  by  the  defendants.."  On 
such  statement  the  Judge  observes  that  no 
action  will  lie  in  the  Civil  Court  in  the  first 
instance.  The  Judge's  decision  proceeds 
principally  upon  the  case  as  alleged  in  the 
plaint.  If  the  Judge,  sitting  not  in  appeal, 
but  as  a  Court  of  original  jurisdiction,  had 
to  determine,  on  the  presentation  of  the 
plaint,  whether  it  contained  a  sufficient  cause 
of  action,  it  would  no  doubt  have  been  proper 
for  him  to  ascertain  whether  the  allegations 
therein  contained  were  sufficient  to  consti- 
tute a  present  right  of  action ;  or  whether 
the  right  of  suit  was  not  suspended  by  reason 
of  the  alleged  offence  not  having  been  en- 
quired into  and  disposed  of.  But  the  plaint 
had  been  admitted,  and  the  case  had  been 
tried  upon  the  evidence,  and  decided  by  the 
Court  of  first  instance.  That  Court  found 
that  the  plaintiff,  a  purohit,  had  received 
the  bag  of  cowries  from  one  of  his  Jujmans  ; 
and  that  the  defendant,  claiming  (by  grant 
from  the  zemindar  or  by  some  right)  a  share 
in  the  profits  of  the  plaintiff's  office,  had 
taken  away  the  bag.  The  Court  of  first 
instance  determined  that  the  defendant's 
claim  of  right  failed,  and  awarded  against 
him  damages  for  carrying  away  the  property. 
The  case  then  went  to  the  Judge  in  appeal. 
Tne  nature  of  the  case  strongly  tends  to  the 
opinion  (which  appears  to  have  been  the 
opinion  of  the  Court  of  first  instance)  that 
the  so-called  robbery  was  merely  a  taking 
under  some  supposed  claim  of  right,  and  that 
the  matter  was  not  really  one  cognizable 
in  the  Criminal  Courts  as  an  offence.  The 
Judge,  having  the  evidence  before  him  and 


the  decree  of  the  Court,  should  not  have 
confined  himself  to  the  mere  form  of  the 
plaint ;  but  should  have  considered  whether, 
upon  the  evidence,  the  view  adopted  by  the 
lower  Court  was  not  supported.  If  the 
taking  was  really  in  assertion  of  some  sup- 
posed claim  of  right,  no  question  as  to  the 
commission  of  robbery,  or  as  to  the  non- 
existence or  suspension  of  the  civil  right  of 
suit,  would  arise. 

The  case  must,  we  think,  be  remanded  to 
the  Lower  Appellate  Court  for  trial.  If  the 
Court  is  of  opinion  that  the  circumstances 
amount  to  robbery,  the  Court  may  determine 
the  effect  of  that  or  the  civil  right  of  suit. 
But  if,  as  found  by  the  Court  of  first  instance, 
the  Lower  Appellate  Court  shall  consider 
that  the  dispute  really  is  respecting  some 
alleged  right  to  the  cowries,  the  Court  may 
deal  with  the  question  of  right ;  and  if  it  is 
satisfied  that  the  defendant  has  taken  away 
the  plaintiff's  property,  may  award  such 
damages  for  that  wrongful  proceeding  as  it 
may  think  adequate. 

The  29th  September  1864. 
Present: 

The  Ilon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Splitting  of  Cause  of  Action— Joinder  of 
Causes  of  Action 

Case  No.  1592  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
A.A.Swinton,  Judge  of  Tipper  ah,  dated 
the  jrst  March  1864,  affirming  a  decision 
oj  Baboo  Nobo  Coomar  Banerfeet  Sudder 
Ameen  of  Noacolly,  dated  the  24th  August 
1863. 
Sabeer  Khan  (Plaintiff),  Appellant, 

versus 

Kali  Doss  Dey  and  others  (Defendants), 

Respondents. 

Mr>  A.  F.  Ling  ham  and  Baboo  Chunder 
Madhub  Ghose  for  Appellant. 

None  for  Respondents. 

A  suit  to  recover  from  co-sharers  a  share  of  the  sur- 
plus proceeds  of  a  sale  in  execution  for  arrears  of  rent 
is  not  barred  by  a  former  suit  instituted  by  the  plaintiff 
on  the  requisition  of  the  Collector  for  obtaining  a  decla- 
ration of  his  right  to  share  in  the  fund  then  in  the  Col- 
lector te.  .    . 

Whether  a  relinquishment  or  omission  under  section 
7,  Act  VIII.  of  1S59,  extend-?  to  cases  of  omission  to 
ask  for  any  particular  description  of  relief,^  which  a 
plaintiff  may  intend  to  seek  against  the  parties  to  the 
suit  in  respect  of  his  cause  of  action. — Quart* 

The  plaintiff   and  defendants  were  for- 
merly   co-sharers  in  a  talpok,  which  was 
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sold  by  the  zemindar  for  arrears  of  rent. 
The  surplus  proceeds  of  the  sale,  after  de- 
duction of  the  rent  of  the  year  for  which 
it  was  made  and  of  previous  year's  rent,  for 
the  arrears  of  which  the  zemindar  held 
decrees,  was  divided  among  the  co- proprie- 
tors. The  plaintiff  bought  his  share  (two 
annas)  of  the  talook  in  the  year  1265  at  a 
sale  in  execution  of  a  decree.  He  admits 
that  the  share  was  fairly  charged  wiih  a 
proportion  of  the  rent  of  the  year  1264.  But 
he  contends  that  the  previous  arrears  of  rent 
were  payable  only  by  the  three  owners  of 
the  taiook — viz.,  the  defendants  and  the 
execution-debtor;  and  that,  those  arrears 
having  really  been  discharged  out  of  the 
proceeds  of  the  sale  of  the  talook,  he  is  enti- 
tled tp  maintain  this  suit  against  the  defend- 
ants to  recover  his  two-annas  share  of  the 
amount. 

After  the  sale  of  the  talook,  the  plaintiff 
applied  to  the  Collector  for  payment  of  his 
share  of  the  proceeds ;  but  the  sale  to  him 
being  then  unregistered,  the  Collector  re- 
quired him  to  establish  his  interest  in  the 
proceeds  by  a  civil  suit.  Accordingly  the 
plaintiff  sued  the  present  defendants,  and 
obtained  a  decree  establishing  his  right  to 
2-i6ths  of  the  surplus  proceeds  ;  such  surplus 
in  fact  then  being  the  surplus  remaining  after 
the  payment  of  all  arrears  due  to  the  zemin- 
dar. The  plaintiff  has  undoubtedly  received 
less  than  his  share  of  the  proceeds,  and  the 
defendants  (as  well  as  the  former  owner  of 
the  two  annas)  have  derived  a  benefit  at  the 
expense  of  the  plaintiff.  The  only  question 
in  the  case  is,  whether  the  plaintiff's  former 
suit  does  not  debar  him  from  maintaining 
the  present  suit.  Both  the  lower  Courts 
have  so  decided,  relying  on  the  7th  section 
of  the  Code  of  Civil  Procedure,  which  pro- 
vides that  "  every  suit  shall  include  the 
whole  of  the  claim  arising  out  of  the  cause 
of  action;  but  a  plaintiff  may  relinquish  any 
portion  of  his  claim  in  order  to  bring  the 
suit  within  the  jurisdiction  of  any  Court. 
If  a  plaintiff  relinquish  or  omit  to  sue  for 
any  portion  of  his  claim,  a  suit  for  the  por- 
tion so  relinquished  or  omitted  shall  not 
afterwards  be  entertained." 

It  was  admitted  that  the  plaintiff,  who  claim- 
ed in  that  suit  2  annas  of  the  reduced  sur- 
plus proceeds  of  the  sale,  and  no  more,  might 
have  claimed  a  larger  sum  from  the  co-pro- 
prietors, or  some  of  them  personally  if  not 
from  the  sale-proceeds;  and  that  in  some  sense 
the  plaintiff  had  therefore  omitted  to  sue  for 
a  portion  of  what  he  claimed.  But  it  was 
argued  that  this*  was  not  such  an  omission 


as  was  meant  by  the  section  to  be  a  bar 
to  a  subsequent  suit,  and  we  are  of  this 
opinion. 

The    section  prohibits  the  splitting  of  a 
single  cause  of  action  in   order   to   make  it 
the  subject  of  more  than  one  suit.     A  plaint- 
iff may  give  up  a  part  of  his  demand,  either 
to  bring  the  case  within    the  Court's   juris- 
diction, or  for  any  other  reason  ;  but  he  loses 
all  subsequent  remedy  by  suit  for  that  por- 
tion of  his  claim  which  he  has  thought  fit 
not  to  include  in  his  suit.     It  may  be  that 
this  provision,   which  seems  to  contemplate 
the  relinquishment  or  omission  of  a  sum  of 
money  (either  part  of  a  debt  or  pecuniary 
damages)  from  the  suit,  extend  also  to  cases 
of  omission    to   ask  for  any  particular  de- 
scription of  relief ;  and    that  its  operation  is 
to  require  a  plaintiff   to   include    within  his 
suit   every   description   of   relief   which   he 
may  intend    to   seek  against  the   parties  to 
the  suit  in  respect   of   his   cause  of   action. 
Whatever  may  be  the  precise  extent  of  the 
operation  of   the  section,   we   think   that  it 
does  not  exclude  the  plaintiff  from  his  pre- 
sent action.     The  former  suit  was  rendered 
necessary  by  the  requisition   of  the  Collec- 
tor, who  properly  declined  to  recognize  the 
plaintiff's   right   to    any  share    in   the  fund 
then  in  the  Collectorate,  until   he  had  estab- 
lished  his  right   thereto   by  suit.      Besides 
his  right  to  2-i6ths  in  that  fund  as  it  then 
stood  (reduced  by  payment  to  the  zemindar 
of    all   arrears),   he   had    a    personal    claim 
against  the  old  proprietors  or  some  cf  them 
in  respect  of  the  poition  of  the  rtnts  of  the 
year   1263,  which  had  been  taken  from  his 
two-annas  share  of  the  property.    The  liability 
of  the   several  co- proprietors  suing  one  an- 
other, including  the   liability  of   the   former 
proprietor,    whose    share   the    plaintiff  had 
purchased,   might    perhaps    have    been  as- 
certained and  declared  in  that  suit,  and  one 
decree  might  have  been  made,  declaring  not 
merely  their  several  rights  in  the  fund,  but 
also   the    right    of    the    plaintiff    (if    any) 
against  the   proprietors    personally.     But  it 
is  not  because  a  plaintiff  has  by   the   Cede 
(section  8)  the  power  of  joining  in   one  suit 
any  number  of  causes   of  action  that  he  is 
obliged  to  do  so.     Moreover,  this  power  is 
given  only  when  the  causes  of  action  jo'ned 
are  by  and  against  the  same  parties. 

The  first  suit,  though  it  might  perhaps 
have  included  the  claim  now  made  or  a  part 
of  it,  was,  we  think,  not  improperly  confined 
to  obtaining  a  declaration  of  right  and  dis- 
tribution of  the  fund.  The  plaintiff's  pre- 
sent remedy  for  such  portion  of  the  arrears 
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of  1263,  as  have  been  taken  from  his  two- 
annas  share,  may  be  against  the  former  pro- 
prietors of  that  share  alone,  or  according  to 
circumstances  against  all  the  co-proprietors, 
or  even  against  the  zemindar. 

We  are  unable,  in  consequence  of  some 
variation  of  name,  distinctly  to  ascertain 
whether  the  parties  to  both  suits  are  the 
same,  and  whether  the  old  proprietor  of  the 
two-annas  share  is  included.  If  the  present 
suit  includes  persons  who  were  not  defend- 
ants in  the  former  suit,  it  is  at  least  as  to 
such  persons  wholly  unaffected  by  the  sec- 
tions referred  to.  As  we  hold  the  suit  to  be 
maintainable,  and  not  wiihin  the  prohibition 
laid  down  by  the  7th  section,  we  remand 
it  for  trial.  The  Court,  under  the  provision 
of  the  73rd  section  of  the  Civil  Procedure 
Code,  will  cause  any  persons  not  before  the 
Court,  who  may  be  affected  by  the  result,  to 
be  made  parties  to  the  suit. 


The  21st  November  1864 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Mortgages. 

Case  No.  1 184  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  W.  Ainslie,  Judge  of  Patna,  dattd 
(he  23rd  February  1864,  affirming  a  deci- 
sion passed  by  M outvie  Syud  Ali  Hyder 
Khanf  Sudder  Ameen  of  that  District, 
dated  the  31st  July  1863. 

Syud  Mahomed  Wahed  (Plaintiff),  Appellant, 

versus 

Syud  Mahomed  Tuteef  and  others  (Defend- 
ants), Respondents. 

Messrs.  R.    V.   Doyne,   C.  Gregory,  and  G. 
Gregory  for  Appellant. 

Mr.  R.  T.  Allan  and  Baboo  Sreenauth  Doss 

for  Respondents. 

A  dealing  between  the  ticcadar  of  the  mortgagee  and 
the  mortgagor,  by  which  the  former  becomes  the  pur- 
chaser of  the  mortgagor's  rights,  does  not  of  itself  neces- 
sarily change  the  relative  positions  of  the  ticcadar  and 
the  mortgagee,  and  convert  the  former  into  a  mortga- 
gor in  possession. 

Twk  only  question  we  have  to  determine 
is,  not  what  may  be  the  general  state  of  the 
account  between  the  mortgagor  and  mort- 
gagee, but  whether  the  sum  deposited  in 
Court  by  the  mortgagor  was  sufficient. 
Without  regard  to  the  substantial  merits  of 
the  case,  if  he,  by  some  mischance  or  design, 
has  deposited  a  smaller  sum  than  he  ought 


to  have  done,  he  must  take  the  consequences  ; 
if,  on  the  other  hand,  he   has  brought  him- 
self within  the  law  by   depositing  the   requi- 
site amount,  he  is  entitled   to  the  benefit   of 
redemption.     Whether  he  has  deposited   the 
right  amount  or   not  depends   solely   upon 
whether  the   mortgagee  in  this  case  was  or 
was  not,  in  the  year  1263,  in  the   position   of 
a  mortgagee  in  possession.     It  is  clear  that 
in  the  previous  years  the  mortgagee  was   in 
possession  either  by  himself  or  by  his  tenants. 
In     the    year    1263   the   rinding   of   both 
Courts  is  that  he  was  still   a   mortgagee   in 
possession.     It   is   not  so  stated,  indeed,  in 
express  terms;  but  there  is  a  finding  which 
is   equivalent  to   this   that   he,    in   the  year 
1263,  as  in  the  previous  years,  was  in  posses- 
sion as  mortgagee.     We  do  not   see   that   he 
has  done  or  consented  to  anything  by   which 
that  possession  was  relinquished  by  him,  or 
whereby,  as  Mr.  Doyne  in  behalf  of  the   spe- 
cial appellant  contends,  the  mortgagor  has  ac- 
quired possession.     Mohun   Sahoo   held   the 
land  in  the  years  previous  to  1263  as  ticcadar 
of   the  mortgagee.     The     dealing    between 
Mohun  Sahoo  and  the  original  mortgagor,  by 
which  the   former  became   the  purchaser  of 
the  mortgagor's   rights,   would   not  of  itself 
necessarily  have  the  effect  of  changing  the 
relative  positions  of  Mohun  Sahoo  and  the 
plaintiff,  the  mortgagee. 

In  special  appeal,  it  is  not  our  duty  to  try 
the  case  upon  the  evidence.  All  that  we 
have  to  do  is  to  see  whether  there  is  any 
objection  in  point  of  law  to  the  judgment  of 
the  Lower  Appellate  Court ;  and  it  appears 
to  us  that  the  finding  of  that  Court  (that 
Mohun  Sahoo  possessed  in  1263,  not  as 
mortgagor  in  possession,  but  as  ticcadar)  is 
sufficiently  supported  by  proof  ;  for  there  is 
certainly  evidence]  (without  resorting  to  the 
unstamped  pottah  of  1263,  which  was  pro- 
perly rejected)  to  show  that  the  latter  con- 
tinued in  possession  as  ticcadar  of  the  mort- 
gagee. 

The  appeal  will  be  dismissed  with  costs. 


The  2 1  st  November  1864. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Jurisdiction— Eviction —  Clause  6,  section 
23,  ActX  of  18*9 

Case  No.  15 12  of  1864. 

Special  Appeal  from  a  decision  passed  by 
M outvie  Nazeeroodeen  Mahomed,  Princi- 
pal Sudder  Ameen  of  Hooghly,  dated  the 
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18th  March    1864,    reversing    a    decision 
passed  by   Baboo   Jadub   Chunder    Deyt 
Moonsiff    of   Salikah,     dated    the     29th 
April  1863, 
Jodoonath  Ghose  (Plaintiff),  Appellant, 

versus 

Ranee   Sookhmoye  Dossee  and  others  (De- 
fendants), Respondents. 

Baboos  Baney  Mad  hub  Banerjee,  Nobo  Ki- 
shen  Mookerjee,  Issur  Chunder  Chucker- 
butty,  and  Bama  Churn  Banerjee  for 
Appellant. 

Baboo  Anund  Chunder  Ghosal  for 
Respondents. 

Plaintiff  sued  to  recover  possession  of  land  from  which 
he  stated  he  had  been  illegally  ejected.  He  had  never 
been  in  possession  of  the  land  which  he  claimed  under  a 
document  alleged  to  be  a  valid  pottah.  Held  that  this 
was  matter  for  a  civil  suit  in  the  ordinary  Courts,  and  not 
one  cognizable  by  the  Collector  under  clause  6,  section 
23,  Act  X.  of  1859. 

The  Lower  Appellate  Court  is  wrong  in 
holding  this  suit  to  be  cognizable  by  the 
Collector  (under  the  provisions  of  Act  X.  of 
1859,  section  23,  clause  6)  as  a  suit  by  ryot 
to  recover  possession  of  land  from  which 
he  has  been  illegally  ejected  by  the  person 
entitled  to  receive  rent  for  the  same. 
The  plaintiff  has  never  been  in  possession 
of  the  land  for  which  he  sues.  He  claims 
it  by  virtue  of  a  document,  which  he  alleges 
to  be  a  genuine  pottah  granted  to  him  by, 
or  by  the  authority  of,  Ranee  Sookhmoye 
Dossee.  The  Ranee,  who  is  one  of  the 
defendants,  does  not  deny  the  pottah;  but 
the  other  defendants  contest  it  on  several 
grounds — among  others,  that  it  is  not  a 
genuine  document,  and  that  the  Ranee, 
having  granted  a  prior  ijara,  could  not  give 
this  pottah.  This  is  not  such  a  suit  as  is 
contemplated  by  the  clause  referred  to. 
There  has.been  no  "  illegal  ejectment "  from 
the  land.  The  relation  of  landlord  and 
tenant  has  not  yet  been  created  between  the 
plaintiff  and  the  Ranee.  The  plaintiff  holds 
a  document  which,  if  he  can  establish  it 
to  the  satisfaction  of  the  Court  to  be  a 
valid  pottah  granted  by  one  having  authority 
to  make  it,  may  entitle  him  to  recover  the 
land.  But  this  is  matter  of  a  civil  suit  in 
the  ordinary  Courts.  The  Piincipal  Sudder 
Ameen's  decree  is  reversed,  and  the  case 
remanded  to  him  for  trial. 


The  21st  November  1864. 

Present ; 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Punjjit,  Puisne  Judges. 


Joint  Co-sharers  (Leases  by)— Adverse 
Possession — Limitation. 

Case  No.  1473  °*  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  W.  Tucker ,  fudge  of  Backer  gunge 
dated  the  22nd  March  1864,  affirming  a 
decision  passed  by  Baboo  Grish  Chunder 
Ghose ,  Principal  Sudder  Ameen  of  that 
District,  dated  the  6th  January  1863. 

Junglee  Shikdar  (Defendant),  Appellant, 

versus 

Bamasoondree  and  others  (Plaintiffs), 
Respondents. 

Baboos  Romesh  Chunder  Mitter  and  Kali 
Mohun  Doss  for  Appellant. 

Baboos  Chunder  Madhub  Ghose  and   Gopal 
Lall  Mitter  for  Respondents. 

In  a  suit  between  the  lessees  of  two  out  of  four  join* 
co-sharers,  plaintiff  and  defendant  both  asserting  theext 
elusive  holdings  of  their  respective  lessors,  the  fact  of 
the  defendant  having  held  and  enjoyed  the  lands  in  dis- 
pute exclusively  for  more  than  12  years  before  suit  may 
bar  the  plaintiff's  claim  to  hold  under  one  of  the  joint 
co*  sharers. 

In  this  case  the  plaintiff  sued  to  obtain 
possession  of  one- half  share  of  certain  lands, 
which  lands,  he  alleged,  had  been  held  ex- 
clusively by  his  lessor,  one  of  the  four  owners 
of  an  estate  of  which  the  lands  formed  a  part. 
The  Civil  Courts  having,  however,  decided 
that  these  lands  did  not  exclusively  belong  to 
his  lessor,  the  plaintiff  claimed  the  half  share 
of  these  lands  to  which  he  contended  his 
lessor  was  entitled. 

The  defendant  claimed  to  hold  the  lands 
in  dispute  under  another  co-sharer,  by  whom, 
as  he  alleged,  these  lands  had  long  been  held 
exclusively  as  belonging  to  his  share. 

Both  the  plaintiff  and  the  defendant,  when 
alluding  to  the  exclusive  holdings  of  their 
respective  lessors,  apparently  mean  to  refer 
to  a  private  partition  among  the  four  co- 
sharers.  It  does  not,  however,  appear  clearly 
what  is  the  nature  of  the  statements  of  the 
parties  with  regard  to  the  other  lands  of  the 
estate,  whether  they  also  are  alleged  to  be 
divided  wholly,  or  in  part,  or  not; 

Both  the  Courts  decided  in  favour  of  the 
plaintiff  on  the  ground  that  the  lands  in 
dispute  belong  to  the  undivided  estate  of 
both  the  parties,  and  that  the  right  of  the 
defendant  to  hold  the  same  exclusively  was 
not  established.  But  neither  Court  pro* 
nounced  any  distinct  opinion  upon  the  ques- 
tion, whether  (with  or  without  any  right)  the 
defendant  in  fact  held,  enjoyed,  and  appro- 
priated the  rents    of  the  lands  in  dispute 
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exclusively  and  adversely  to  the  other  share- 
holders. The  right  of  all  four  shareholders 
to  claim  a  general  partition,  notwithstanding 
any  private  division  of  all  or  any  particular 
parcels,  is  not  denied  by  the  defendant,  and 
the  fact  of  his  having  held  and  enjoyed  the 
lands  in  dispute  exclusively  for  more  than 
twelve  years  before  the  present  suit,  if 
proved,  may  bear  materially  upon  the  present 
claim  of  the  plaintiff  to  hold  under  one  of  the 
joint  co-sharers. 

The  defendant  pleads  an  exclusive  pos- 
session, and,  if  he  can  establish  that  fact, 
though  he  fail  to  prove  any  right  so  to  hold, 
he  may  still  be  entitled  to  defeat  the  claim 
of  the  plaintiff.  He  has  relied  throughout 
upon  the  fact  of  exclusive  possession  in 
answer  to  the  plaintiff' s  claim  ;  and  though  he 
may  fail  to  establish  any  right,  the  Court  is 
not  debarred  from  applying  to  the  claim  of 
the  plaintiff  any  legal  bar  which  the  facts 
proved  may  support.  The  exclusive  possession 
of  the  special  appellant  from  the  time  of  the 
dispute  under  Act  IV.  of  1840  (decided  more 
than  ten  years  ago)  appears  to  be  in  a  manner 
admitted  by  the  plaintiff,  and  it  is  only  the 
defendant's  possession  previous  to  that  time 
that  is  a  matter  for  investigation. 

We  reverse  the  decision  of  the  Lower 
,  Appellate  Court,  and  remand  the  case  to  that 
'  Court,    with    this    direction    that   it  should 

distinctly  and  separately  try  the  question  of 
:  fact  whether  the  defendant  has  held  (and, 

if  so,  for  what  period,  and  by  what  right  if 
:  any)  the   lands   in  dispute   exclusively   and 

adversely  to  the  plaintiff.  The  Court  will 
i  then  decide  the  claim  of  the  plaintiff  with 
i   reference  to  the  finding  of  that  fact. 


1 
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The  2nd  November  1864. 

Present: 

The  Hon'ble  W-  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Section  337,  Act  VIII.  of  1859— Reversal  of 
Decrees  proceeding  on  a  ground  common 
to  all  of  Several  Defendants. 

Case  No.  1710  of  1864. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  the  24- 
Pergunnahs,  dated  the  12th  March  1864. 
reversing  a  decision  of  the  Additional 
Sudder  Ameen  of  that  District,  dated 
the  28th  July  186  j. 


Sreemutty  Doyamoyee  Dossee  (Plaintiff), 

Appellant, 

versus 

Eshur  Chunder  Muttyloll  and  others  (Defend- 
ants), Respondents. 

Baboo  Khetter  Nauth  Bose  for  Appellant. 

Baboo  Tara  Prosunno  Mookerjee  for 
Respondents. 

Suit  for  possession  of  lakhiraj  lands.  One  of  the 
defendants  (A)  admitted  with  the  plaintiff  that  the  lands 
in  dispute  were  lakhiraj,  and  not  the  mal  lands  of  the 
other  two  defendants ;  but  he  pleaded  limitation  on  the 
ground  of  his  possession  under  a  purchase  from  the 
plaintiff's  ancestor  more  than  twelve  years  ago.  The 
first  Court  having  decreed'the  suit,  defendant  A  alone  ap- 
pealed, and  the  Lower  Appellate  Court  not  only  decided 
in  his  favour,  but  dismissed  the  plaintiff's  whole  claim 
under  section  337,  Act  VIII.  of  1859.  Held  that  the 
decision  of  the  first  Court  did  not  proceed  on  a  ground 
common  to  all  the  defendants,  so  as  to  justify  the  dis- 
missal of  the  entire  suit  by  the  Lower  Appellate  Court. 

The  special  appellant  sued  to  obtain  pos- 
session of  certain  lakhiraj  lands.  Two  of 
the  defendants  stated  that  the  lands  in  dis- 
pute were  not  valid  lakhiraj,  but  waste 
lands,  belonging,  as  each  defendant  insisted, 
to  his  own  estate.  The  third  defendant, 
Eshur,  stated  that  the  lands  were  the  pur- 
chased lakhiraj  lands  of  the  plaintiff,  of 
which  he  (the  defendant)  had  bought 
1  beegha  7  cottahs  from  the  ancestor  of  the 
vendor  of  the  plaintiff  more  than  twelve  years 
ago,  and  on  the  ground  of  his  possession 
under  this  purchase  he  pleaded  limitation. 

The  Court  of  first  instance  overruled 
the  plea  of  the  first  two  defendants,  on  the 
ground  that  they  failed  to  prove  any  right 
to  the  lands  in  dispute  as  the  mal  lands 
of  either  of  their  estates,  and,  on  the  evi- 
dence of  the  plaintiff,  held  that  the  lands 
were  the  rent-free  lands  of  the  plaintiff. 
The  Court  then  overruled  also  the  objection 
of  the  third  defendant,  on  the  ground  that 
his  purchase  from  the  ancestor  of  the  vendor 
of  the  plaintiff  was  not  proved. 

Against  this  decision  Eshur  alone  appeal* 
ed,  and  the  Lower  Appellate  Court  decided 
that  the  plaintiff  had  failed  to  prove  that 
he  ever  held  the  lands  within  twelve  years, 
and  therefore  dismissed  his  claim  as  against 
the  said  Eshur.  The  Court,  further,  apply- 
ing section  337  of  Act  VIII.  of  1859,  dis- 
missed also  the  suit  of  the  plaintiff  as  against 
the  other  defendants. 

The  defendant,  Eshur,  admitted  with  the 
plaintiff  that  the  lands  in  dispute  were 
lakhiraj,  and  not  the  mal  lands  of  either 
of  the  other  two  defendants.  He  only  plead- 
ed a  purchase  of  1  beegha  7  cottahs,  and 
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pleaded  limitation  10  that  extent,  and  accord- 
ingly, though  the  original  valuation  of  the 
case  was  739  rupees  1 5  annas,  he  only  appealed 
on  a  valuation  of  93  rupees.  The  other  two 
defendants,  who  did  not  appeal  against  the 
decision  of  the  first  Court,  were  not  even 
made  respondents  in  the  appeal  by  Eshur, 
and  had  not,  in  the  first  Court,  pleaded  their 
own  possession  of  the  lands  in  dispute.  The 
decision  by  the  first  Court  was  not  on  a 
point  common  to  all  the  defendants,  and 
therefore  the  section  quoted  by  the  Lower 
Appellate  Court  to  justify  the  dismissal  of  the 
entire  claim  of  the  plaintiff  does  not  apply. 
Tne  special  appellant  takes  no  objection  to 
the  decree  of  the  Lower  Appellate  Court,  so 
far  as  it  dismissed  his  claim  against  the 
said  Eshur  for  1  beegah  7  cottahs. 

We  decree  the  special  appeal  with  costs* 
and  reverse,  with  costs,  that  portion  of  the 
decree  of  the  Lower  Appellate  Court  which 
relates  to  the  property  not  claimed  by  Eshur. 
To  the  extent  of  the  valuation  of  93  rupees 
representing  Eshur' s  interest,  the  order  of 
the  Lower  Appellate  Court  is  upheld  with 
costs.  As  in  the  special  appeal,  by  a  mistake, 
the  special  appellant  has  not  deducted  Eshur's 
interest  in  the  valuation  of  the  appeal,  his 
appeal  to  that  extent,  as  far  as  the  pleader's 
fees  are  concerned,  is  dismissed. 


The  22nd  November  1864. 
Present : 
The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Section  257,  Act  VIII.   of  1859  — Suits  to  set 
aside  Sales  in  Execution. 

Case  No.  1422  of  1864. 

Special  Appeal  from  a  decision  passed  by 
I  he  Principal  Sudder  Ameen  of  Bhau- 
gulpore,  dated  the  gth  March  1864, 
affirming  a  decision  of  the  Moonsiff  of  that 
District,  dated  the  2ph  August  1863. 


Sheikh  Abdool  Hye  and  others  (Plaintiffs), 

Appellants, 

versus 

Lallan  Nowah   Roy  and  others  (Defendant), 

Respondents. 

Mr,    C.    Gregory  and  Moulvie  Aftaboodan 
Mahomed  for  Appellants. 

Baboos    Oprokath  Ch under  Mookerjee  and 
Anund  Chunder  Giosal  for  Respondents. 

Section  257,  Act  VIII.  of  1S59,  applies  only  to  sales 
held  after  that  Act  came  into  operation. 

The  special  appellant  brought  this  suit 
to  set  aside  a  sale  in  execution  held  before 
Act  VIII.  came  into  operation.  The  plaint 
was  filed  before  the  1st  January  1862,  when 
Act  XIV.  of  1859,  came  into  operation 

The  lower  Courts  have  dismissed  the  case, 
on  the  ground  that,  under  section  257  of 
Ad  VIII.  of  1859,  no  such  action  can  now 
be  maintained. 

The  section  quoted  applies  to  sales  held 
under  Att  VIII.  of  1S59,  and  not  to  cases  of 
sales  held  before  that  Act  came  into  opera* 
tion . 

Suits  to   set  aside  the  latter  sales  might  : 
previously  be  brought  within  twelve  years ;  : 
and  when  that  limitation  was  reduced  to  one  . 
year  by  Act  XIV.  of  1859,  it  was  provided 
that  cases  in  which  the  term  of  twelve  rears 
had  not  expired  when  the  Act  was  passed, 
and  would  not  expire  until  the  31st  of  De- 
cember 1 86 1,   were   to  be   instituted  either 
within  twelve  years  or  before  the  end  of  D> 
cember  1861,  whichever  time  might  expire 

first. 

This  case,  therefore,  was  cognizable  by  the 
Court,  and  was  instituted  in  time. 

We  therefore  reverse  the  decision  of  the 
lower    Courts   with   costs,   and    decree  the. 
special  appeal  with   costs,  and  remand  the 
case  to  the  first  Court  for  trial  on  the  merit*  ■ 
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The  23rd  November  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Suit  for  Possession— Title. 

Case  No.  779  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  L.  W.  Hutchinson,  Additional  Prin. 
cipal  Sudder  Ameen  of  East  Burdwan, 
dated  the  1st  February  1864,  affirming 
a  decision  of  Mr.  S.  Wright,  Sudder 
Ameen  of  that  District,  dated  the  22nd 
December  1862. 

Gobind  Chunder  Baboo  (Defendant), 
Appellant, 

versus 

Khossaul  Chunder  Baboo  (Plaintiff), 
Respondent. 

Baboo  Gopal  Loll  Miller  for  Appellant. 

Baboo  Issur  Chunder  Chuckerbutiy  for 
Respondent. 

Suit  for  land  lying  between  the  plaintiff's  homestead 
tod  the  defendant's  tank.  The  Court  having  omitted  to 
decide  the  question  of  title,  and  having  decreed  on  other 
grouods,  the  decree  was  held  defective. 

This  was  a  suit  for  possession  of  a  small 
strip  of  land  lying  between  the  special  re- 
spondent's (plaintiff  in  the  Courts  below) 
homestead  and  the  special  appellant's  tank. 
The  Principal  Sudder  Ameen,  in  his  judg- 
ment, finds  that  the  tank  had  materially  in- 
creased in  size,  and  had  cut  away  part  of  the 
land  lying  between  it  and  the  special  re- 
spondent's  house,  uprooting  in  its  course  a 
[mangoe  tree.  He  admits,  however,  that  there 
»  no  evidence  to  show  how  large  the  tank 
VoL  I. 


originally  was,  nor  anything  from  which  it 
could  be  gathered  that  the  special  appellant 
had  allowed  the  special  respondent  to  take 
possession  of  the  land,  although  he  consi- 
dered that  the  latter  had  had  the  use  of  it  for 
years,  it  being  the  only  way  of  access  to  his 
homestead.  On  this  evidence  he  upheld  the 
Moonsiff's  order,  which  was  to  this  effect: 
that  the  plaintiff  should  recover  possession 
of  8  cubits  of  land,  and  receive  Ra.  5  where- 
with to  repair  that  part  of  the  land  which 
had  been  washed  away  by  his  tank,  and  like- 
wise 4  annas  as  the  value  of  the  mangoes 
which  the  fallen  tree  would  have  produced. 


The  decision  of  the  Principal  Sudder 
Ameen  must,  in  our  opinion,  be  reversed  c 
The  question  before  him  was  not  whether 
the  tank  had  overflowed,  or  that  the  special 
respondent  made  use  of  the  land,  bat  which 
of  the  two  litigant  parties  had  made  out  his 
title.  The  one  claimed  it  as  belonging  to  his 
homestead,  the  other  as  appertaining  to  his 
tank;  and  this  was  the  question  for  decision. 
Of  course,  were  it  found  that  the  land  be- 
longed to  the  special  appellant,  it  would  be 
necessary  to  decide  further,  whether  or  not 
the  special  respondent  had  a  right  of  way 
over  it. 

The  Court  of  first  instance  did  decide  on, 
the  title,  and  it  was  one  of  the  objections 
taken  in  appeal  before  the  Principal  Sudder 
Ameen  that  that  decision  was  wrong,  the 
plaintiff  not  having  proved  his  title.  The 
point,  however,  was  not  taken  up  in  appeal 
as  it  ought  to  have  been. 

We  remand  this  case,  therefore,  in  order 
that  the  Principal  Sudder  Ameen  may  take 
up  and  decide  the  question  of  title,  the  only 
question  involved  in  this  suit.  Costs  to 
follow  the  result, 
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The  23rd  November  1864. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Registration  {of  Kobalas). 

Case  No.  767  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Mahomed  Kufiq  Khan,  Princi- 
pal Sudder  Ameen  of  Monghyr,  dated 
the  nth  January  1864,  affirming  a  de- 
cision of  Summerooddeen  Ahmed,  Moon- 
siff  of  Chowkee  Tengra,  dated  the  29th 
July  1863. 

Syud  Nuzur  Ali  and  others  (Defendants), 

Appellants, 

versus 

Syud  Emdad  Ali  (Plaintiff),  Respondent. 

Messrs.  A.  F.  Lingham  and  C.  Gregory, 
for  Appellants. 

Baboo  Kalee  Kissen  Sein  for  Respondent. 

If  a  vendor  sells  the  same  property  to  two  parties,  and 
it  is  found  that  they  both  bought  bond  fide,  the  second 
kobala,  if  registered,  will,  under  Act  XIX.  of  1S43,  take 
precedence  of  the  first  one  not  registered. 

This  was  a  suit  for  possession  of  an  eight-an- 
na* share  in  the  Nizamut  Mehal  Mubarutpoor 
on  a  kobala,  dated  the  4th  April  1862.  The  de- 
fence was,  purchase  of  the  same  eight-annas 
share  under  another  kobala,  dated  the  14th 
April  1862.  The  vendor  had  sold  the  same 
property  to  two  parties,  and  the  question  was 
which  kobala  was  to  be  preferred. 

The  Court  of  first  instance  decided  that 
the  plaintiff' s  (special  respondent  before  us) 
deed  of  sale  was  genuine,  and  that  the  other, 
although  it  had  been  registered,  was  collu- 
sive. 

The  Principal  Sudder  Ameen  upheld  this 
decision  on  the  ground  that  the  plaintiff's 
document  was  found  to  be  genuine,  and 
that  (that  being  the  case)  the  registration  of 
the  defendant' s  kobala  would  not  give  ic  the 
preference. 

.  We  think  that  this  decision  is  defective. 
The  point  to  be  decided  was,  first,  were 
either  or  both  the  kobalas  genuine.  It  ap- 
pears to  us  from  the  record  that  both  were 
executed  by  the  vendor ;  but  before  deciding 
this  case  as  between  the  two  vendees,  it  was 
absolutely  necessary  to  settle  the  point  whe- 
ther the  purchasers  had  or  had  not  bought 
fond  fide.  If  it  were  found  that  they  had 
so  acted,  then  the  provisions  of  Act  XIX.  of 
1843  would  undoubtedly  apply,  and  the 
kobala  last  in  date,  being  registered,  would 


take  precedence  of  the  one  that  was  not 
registered. 

We  remand  this  case,  therefore,  in  order 
that  the  authenticity  of  the  second  kobala 
may  be  enquired  into.  It  is  no  decision  on 
this  point  to  say  that  the  first  kobala  is 
genuine.  Doubtless  it  may  be  so ;  but  so  may 
the  second  be,  so  far  as  concerns  the  purchaser. 
If  he  purchased  in  good  faith,  his  registra- 
tion of  the  kobala  will,  under  the  Act  above 
quoted,  give  him  a  title  superior  to  that  con- 
veyed by  the  first  kobala.  Costs  will  follow 
the  result. 


The  23rd  November  1864. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Eviction  (of  Co-parceners) — Partition— Se- 
parate Possession. 

Case  No.  1048  of  1864. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Jessort% 
dated  the  nth  February  1864,  reversing 
a  decision  of  the  Moonsiff  of  Lohagurra, 
dated  the  3rd  May  1862. 

Modoosoodun  Mookerjee  and  others 
(Plaintiffs),  Appellants, 

versus 

Mr.  J.  Beckwith  and  others  (Defendants) 

Respondents. 

Baboo  Bungsee  Dhur  Sein  for  Appellants. 

Mr.  A.  F.  Lingham  for  Respondents. 

A  previous  decision  passed  in  a  suit  brought  by  the 
defendant's  vendor  having  given  him  possession  of 
only  his  share  in  joint  family- property,  which  joiat 
possession  continued  until  he  ousted  his  co -parceners 
the  latter  now  sue  to  recover  possession  of  their 
shares.  Held  that,  u  nless  the  defendant  can  prove  that 
his  vendor  held  separate  possession  of  the  land  under  a 
partition,  he  is  entitled  to  no  more  than  his  vendor's 
share,  and  that  the  plaintiffs,  if  ousted  as  alleged*  are 
entitled  to  recover  possession. 

The  plaintiffs  sue  in  this  case  to  recover 
two-thirds  of  certain  ancestral  lands,  rent-J 
paying  and  rent-free  as  described  in  the 
plaint,  alleging  that  they  were  dispossessed 
by  the  defendant  under  colour  of  an  Act  IV. 
award  dated  26th  March  1851.  The  de- 
fendant in  possession  alleges  that  the  lands 
in  question  belonged  to  his  vendor,  Kashi- 
nauth  Mookhopadhya,  who  held  it  in  separate 
possession,  and  sold  it  .to  him  in  1257  (1850), 
and  pleads  limitation. 

It  appears  that  the  plaintiffs  and  the  vendor, 
Kashinauth  Mookhopadhya,  are  sons  of  Ram 
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Narain  Mookhopadhya,  who,  as  appears  from 
the  decision  of  the  Civil  Court  quoted  by 
the  Principal  Sudder  Ameen,  bearing  date 
28th  December  1835,  divided  his  property 
into  three  shares,  assigning  one  to  each  of 
his  sons.  This  decision  of  28th  December 
was  passed  in  a  suit  brought  by  Kashinauth 
Mookhopadhya  to  recover  possession  of  his 
one- third  share  of  the  paternal  property  from 
which,  as  alleged  by  him,  he  had  been 
ousted  by  his  brothers,  and  he  obtained  a 
decree  with  mesne-profits.  From  plaintiff's 
(Kashinauth's)  recital  in  that  case  it  is 
evident  that  he  did  not  hold  separate  pos- 
session of  certain  demarcated  lands  as  his 
share,  bat  enjoyed  a  third  share  of  the  pro- 
ceeds of  the  property  which  was  held  in 
joint  possession.  But  in  the  suit  before 
us  there  is  an  allegation  that  there  had  been 
a  partition,  and  that  Kashinauth  had  held 
separate  possession  under  that  partition,  and 
being  thus  in  separate  possession,  he  sold 
that  separate  share  to  the  defendant  Beck- 
with,  and  to  that  the  plaintiffs  have  no  right 
whatever.  Now,  the  fact  of  the  partition 
is  the  material  question  to  be  decided,  and 
neither  of  the  lower  Courts  has  met  that 
point  fairly.  The  Moonsiff  put  the  question 
in  issue,  but  has  given  no  distinct  opinion ; 
and  the  Principal  Sudder  Ameen  has  avoid- 
ed the  point  altogether,  and  considering 
from  the  evidence  and  the  decision  of  1835 
that  the  defendant  and  his  vendor  have  been 
in  possession  for  more  than  12  years,  he 
holds  that  the  plaintiffs  are  out  of  Court. 
But  it  appears  to  us  that  this  is  not  the 
proper  mode  of  disposing  of  this  case.  The 
decision  of  1835  £*ves  Kashinauth  only  a 
possession  of  his  own  .share  in  the  propcity 
jointly  with  his  partners,  and  the  plaintiffs 
alleged  that  this  joint  possession  was  held 
till  1851  (1258),  when  they  were  ousted 
by  the  defendant.  Unless  the  defendant 
can  prove  that  his  vendor  held  separate  pos- 
session of  the  whole  of  the  land  now  in  dis- 
pute, under  a  partition  effected  between  the 
co-parceners,  he  is  entitled  to  nothing  more 
than  the  share  in  it  belonging  to  his  vendor, 
and  the  plaintiffs,  if  ousted  as  they  allege  in 
1851  (1258),  are  entitled  to  recover  possession. 
We  think  the  fact  of  the  alleged  partition 
and  separate  possession  under  it  must  be 
disposed  of  before  any  satisfactory  conclusion 
as  to  the  right  of  the  plaintiffs  can.be  come 
to,  and  we  therefore  remand  the  case  to  the 
Principal  Sudder  Ameen,  who,  after  coming 
to  a  distinct  finding  on  this  point,  will  then 
dispose  of  the  plaintiff's  claim  to  recover 
possession. 


The  23rd  November  1864. 

Present: 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Disputes  between  Purchasers — Intervenors — 
Resumption— Onus  Proband!. 

Case  No.  1425  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  O.  W.  Malet,  Judge  of  Beerbhoom, 
dated  the  18th  March  1864,  affirming  0 
decision  of  the  Moonsiff  of  Gopalpore,  dated 
the  28th  December  1863. 

Doorga  Pershad  Naik  (Defendant), 
Appellant, 

versus 

Dwarkanauth  Chuckerbutty  and  others 
(Plaintiffs),  Respondents. 

Baboos  Opender  Chunder  Bose  and  Baney 
Madhub  Banerjee  for  Appellant. 

Baboo  Kalee  Kissen  Sein  for  Respondents. 

In  a  mere  dispute  between  two  purchasers  as  to  right 
and  possession  in  a  tank  and  garden,  the-  adroissiort  of 
an  intervenor  was  held  to  be  irregular  as  tending' to 
alter  the  nature  of  the  suit  by  converting  it  into  a  regu- 
lar rent-free  resumption-case  in  which  the.  anus  was 
wrongly  thrown  upon  the  defendant  by  the  intervenor. 

The  whole  of  the  proceedings  whereby  the 
intervenor,  Dwarkanauth  Chuckerbutty,  was 
admitted  to  plead  in  this  case,  and  to  assert 
his  own  rights,  are  quite  irregular,  and  must 
be  set  aside.  The  admission  of  this  person' 
entirely  altered  the  nature  of  the  suit,  and 
converted  a  mere  dispute  between  two  pur* 
chasers,  viz.,  the  original  plaintiff,  Kheiter 
Mohun,  and  the  defendant,  as  to  right  and 
possession  in  the  tank  and  garden,  into  a. 
regular  rent-free  resumption-case  in  which  the 
onus  was  wrongly  thrown  upon  the  special 
appellant  by  the  intervenor. 

We  set  aside  the  whole  of  the  proceedings 
between  the  intervenor  and  the  appellant,  and 
remand  the  case  to  the  Judge,  who  will 
simply  have  to  decide  the  contest  between  the 
two  purchasers,  Khetter  Mohun  and  Doorga 
Naik,  and  to  settle,  on  the  map  and  evidence, 
which  party  is  entitled  to  the  property. 

The  intervenor,  Dwarkanauth,  is  thus  re- 
stored to  the  position  which  he  never  ought  to 
have  left ;  his  rights,  whatever  they  may  be, 
being  reserved  to  him,  and  not  being  adjudi- 
cated on  now. 

But  we  think  it  right  to  give  the  special 
appellant  his  costs,  in  this  special  appeal 
only,  against  Dwarkanauth,  who  had  no  busi- 
ness to  have  intervened  in  the  case  at  all. 
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Remand  accordingly;  the  costs  of  the  two 
lower  Courts  will  follow  th^  result  of  the  real 
question  at  issue  between  Khetter  Mohun  and 
Doorga  Naik. 


The  24th  November  1864. 

Present : 

The  Hon'ble  C.  Steer  and  £.  Jackson, 
Puisne  Judges, 

Confiscated     Property    of     Rebels— Innocent 
Co-sharers— Liability  of  Auction-purchasers. 

Case  No.  96  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Shahabad, 
dated  the  30th  January  1864* 

Mussamut  Woodassee   Koonwur  and  others 
(Plaintiffs),  Appellants, 

versus 

Huzrut  Shah  Kubeerooddee n  Ahmed 
(Defendant),  Respondent, 

Baboos  Dwarkanath  Mitter  and  Mohesh 
Chunder  Chowdry  for  Appellants. 

Moonshee  Ameer  Alt'  and  Mr,  J.  Baptist 
for  Respondent. 

The  plaintiffs,  being  held  to  be  joint  in  estate  with 
certain  rebels,  whose  property  was  confiscated  to  the 
State,  were  declared  entitled  to  the  amount  of  the 
shares  they  claimed;  and  the  defendant,  who  bought 
at  auction  the  rights  and  interests  of  the  rebels,  and 
on  the  strength  of  that  purchase  took  possession  of  the 
entire  property,  was  adjudged  liable  to  make  restitu- 
tion. 

This  case,  having  been  before  this  Court 
on  two  separate  former  occasions,  comes  now 
before  the  Court  reduced  to  a  narrow  issue 
of  fact.  The  simple  issue  to  be  decided  is 
this — were  the  plaintiffs  joint  in  estate  with 
Neshan  Sing  and  his  sons  when  he  and  they 
were  declared  to  be  rebels,  and  their  proper- 
ty was  confiscated  to  the  State  ?  If  the 
plaintiffs  and  Neshan  Sing  were  joint  in  pro- 
perty, there  is  no  question  but  that  they 
are  entitled  to  the  amount  of  the  shares  they 
claim,  and  that  the  defendant,  who  bought 
at  auction  the  rights  and  interests  of  Neshan 
Sing  and  his  sons,  and  on  the  strength  of 
that  purchase  took  possession  of  the  entire 
property,  must  make  restitution. 

The  plaintiffs  are  without  any  document- 
ary evidence  to  show  that  they  were,  in  j  >ini 
possession.  But  they  have  produced  a  large 
body  of  witnesses,  of  more  than  usual  re- 
spectability and  independence,  by  whom  the 
fact  of  the  plaintiffs'  joint  possession  with 
Neshan  Sing  and  his  sons  is  most  clearly 
established. 


Directly  on  the  declaration  that  Neshan 
Sing  was  a  rebel,  the  Government  seized  this 
property.  The  present  plaintiffs  appeared  and 
asserted  their  claims.  The  revenue-author- 
ities never  refused  to  recognize  the  plaintiffs 
as  joint  owners  -with  Neshan  Sing.  They 
enjoined  a  farmer,  to  whom  they  gave  a  lease 
of  Neshan  Sing's  estate,  to  respect  the  plaint- 
iffs' rights,  and  at  the  sale  it  was  distinctly 
intimated  to  the  defendant  and  all  other 
intending  purchasers  that  only  the  rights  and 
interests  of  Neshan  Sing  and  his  sons  were 
the  subject  of  sale. 

As  another  fact  tending  to  show  that  the 
property  was  joint,  much  of  it  has  been 
acquired  in  the  name  of  the  plaintiffs'  ancestor, 
Andun  Sing. 

A  great  deal  has  been  made  of  a  petition 
said  to  have  been  presented  by  Andun  Sing 
in  1838,  in  which  it  is  said  that  a  separation 
had  taken  place  between  him  and  Neshan 
Sing.  This  petition  was  filed  in  a  suit  in 
which  there  seems  to  have  been  no  real 
contention  between  Andun  Sing  and  Neshan 
Sing,  but  the  separation  was'  stoutly  denied 
by  a  third  party,  who  declared  the  pretended 
separation  to  be  a  mere  plea  to  defraud  ere* 
ditors. 

No  attempt  has  been  made  to  prove  that 
the  separation  then  said  to  have  been  made 
did  really  take  place.  It  is  possible  that  a 
separation  was  contemplated;  but  we  have 
positive  evidence  that  it  did  not  take  place, 
and  this  evidence  is  corroborated  by  this 
remarkable  fact  that,  long  after  the  date  of 
the  alleged  separation,  some  part  of  the  pro- 
perty in  dispute  was  bought  in  the  name  of 
Andun  Sing,  the  ancestor  of  the  plaintiffs. 

If,  by  the  act  of  Andun  Sing  and  Neshan 
Sing  in  declaring  there  had  been  a  separation, 
the  defendant  had  been  deceived,  and  had 
bought  the  property  for  a  sum  he  would  not 
otherwise  have  paid,  it  might  have  been  that 
we  should  have  held  Andun's  heir  as  barred 
by  Andun's  declaration.  But  the  defendant 
was  clearly  and  distinctly  warned  that  the 
Government  was  not  selling  the  rights  and  in- 
terests of  any  other  party  than  Neshan  Sing ; 
and  while  the  defendant  was  fully  aware  that 
the  plaintiffs  did  claim  to  be  shareholders,  and 
that  their  rights  had  been  respected  by  the 
Government,  it  iavplain  he  did  not  discover  the 
fact  01  Andun  Sing's  petition  till  long  after  his 
purchase.  Thus,  his  is  not  the  case  of  a  man 
who  buys  a  property  for  valuable  considera- 
tion without  notice,  and  cannot  complain  that 
he  has  suffered  any  injury  in  being  made  to 
restore  to  the  co-sharers  of  Neshan  Sing  the 
shares  to  which  they  are  entitled. 
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The  Principal  Sudder  Ameen  has  decreed  in 
favour  of  the  plaintiffs  such  of  the  properties  in 
suit  as  were  acquired  in  the  names  of  their 
ancestors,  but  has  withheld  the  rest.  Hold- 
ing all  the  property  to  have  been  joint  pro- 
perly, we  decree  the  appeal,  and  award  posses- 
sion to  the  plaintiffs  of  all  the  property  in 
suit  with  costs  and  wasilat  to  be  ascertained 
in  execution  of  decree. 


The  24th  November  1864. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Hindoo  Law  of  Inheritance— By ragees. 

Case  No.  781  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  G.  G.  Hal/our,  Judge  of  Chitta- 
gong,  dated  the  3rd  August  1863,  revers- 
ing a  decision  of  Moulvie  Unwar  AH 
Khan,  Second  Principal  Sudder  Ameen  of 
that  District,  dated  the  12th  May  1862. 

Teeluck  Chunder  (Plaintiff),  Appellant, 

versus 

Shama  Churn  Prokash  and  others  (Defend- 
ants), Respondents. 

Baboos  Romesh   Chunder  Mitter  and  Chun- 
der  Madhub  Ghose  for  Appellant. 

Mr.  R.  E.  Twidale  for  Respondents. 

Byragees  are  not  excluded  from  inheritance. 

Three  points  require  consideration  in  this 
j  appeal: — 

i  ist — Are  the  special  respondents  excluded 
from  all  right  of  inheritance  from  the  cir- 
cumstance of  their  being  Byragees? 

2nd — If  they  are  not  excluded,  is  the 
special  appellant  entitled  at  all  events  to  a 
decree  for  his  own  share  of  the  ancestral 
property  ? 

3rd — Was  the  Lower  Appellate  Court 
right  in  decreeing  the  appeal  in  favour  of 
parties  who  had  not  joined  in  the  appeal  ? 

On  the  fiist  point    we   concur  with   the 

Couit  below.    The  special   respondents  are 

i  not  ascetics  who  have  given  up  all  worldly 

cates  and  transactions.    They  still  buy  and 

Bell,  many,  and   have  children.     They  have 

not  left  the  "  household  order.  "     See  page 

300,  Vivada  Chintaraonee.     Their  "  kriiah  " 

;  or  title  may  be  By  1  agee,   but    that  they  slill 

I  pursue  secular  employments    is  \ery  clear. 

;  They  are  consequently   not   excluded   from 

■  their  right  of  inheritance. 

On  the  second  point,  we  find  that  the 
plaintiff    (special     appellant)    sued  for   the 


whole  of  the  paternal  estate  on  the  ground 
that  he  alone  was  entitled  to  succeed,  inas- 
much as  his  brethren  were  excluded  on  ac- 
count of  their  being  Byragees.  The  plaint- 
iff did  not  state  that  he  was  not  in  possession 
of  his  own  share  of  the  property,  or  that  he 
had  been  deprived  of  the  same.  We  there- 
fore deem  it  unnecessary  to  pass  any  decree 
with  reference  to  the  extent  of  this  share, 
as  that  was  not  the  issue  in  this  case.  It  is 
sufficient  to  say  that  this  decision  will  not 
prejudice  his  title. 

The  third  point  is  not  raised  in  the  grounds 
of  special  appeal. 

The  appeal  is  dismissed  with  costs  and 
interest. 


The  24th  November  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Abatement    "(of  J umma)— Eviction    of     Ryot 

(by  a  Stranger). 

Case  No.  1455  of  1864  under  ActX.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Jessore,  dated  the  ist  April 
1864,  affirming  a  decision  of  the  Deputy 
Collector  of  that  District,  dated  the 
24th  March  1864. 

Mohesh  Chunder  Ghose  and  others 
(Plaintiffs),    Appellants, 

versus 

Bovil  Chunder  Ghose  (Defendant), 
Respondent. 

Baboos  Mohesh  Chunder  Pose  and  Nil- 
madhub  Bose  for  Appellants. 

Baboo  Sreenaulh  Doss  for  Respondent. 

To  sustain  a  suit  for  abatement  of  jumma  in  propor- 
tion to  the  area  of  lands  now  in  his  actual  possession, 
the  ryot  must  prove  dispossession  by  the  zemindar,  and 
not  by  a  stranger. 

It  appears  that  the  plaintiff  (special  appel- 
lant) had  executed  a  kubooleut  agreeing  to 
pay  a  jumma  of  Rs.  3  on  which  the  defend- 
ant (respondent)  obtained  a  decree.  He 
then  brought  an  action  for  abatement  of 
jumma,  which  suit  was  dismissed.  He  now 
comes  into  Court,  alleging  that  he  has  now 
possession  only  of  2  cottans  of  land,  instead 
of  10  coitahs,  but  he  does  not  say  that  he 
was  dispossessed  by  the  zemindar.  If  a 
stranger  have  dispossessed  him,  he  should 
bring  his  action  10  recover  possession  against 
the  party  who  has  ejected  him.  Such  dis- 
possession gives  him  no  right  to  demand,  to 
the  prejudice  of  his  landlo^l,  a  reduction 
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of  his  jumma  in  proportion  to  the  area  of 
lands  now  in  his  actual  occupation.  We  dis- 
miss the  appeal. 


The  24th  November  1864. 

Present ; 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Jurisdiction— Appeal  to  Judge  (in  Suits  under 
Clause  z,  Section  23,  Act  X.  of  1859). 

Case  No.  792  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  O.  Toogood,  Judge  of  Cuttack, 
dated  the  22nd  September  1863,  rejecting 
an  appeal  from  a  decision  of  Baboo 
Nursing  Churn  Doss,  Deputy  Collector 
of  Pooree,  dated  the  22nd  September 
1863. 

Rajoo  Naik  (Defendant),   Appellant, 

versus 

Mohunt  Khosalee  Ram  Doss  (Plaintiff), 
Respondent. 

Baboo  Bama  Churn  Bdnerjec  for 
Appellant. 

Baboo  Romanath  Bose  for  Respondent. 

An  appeal  lies  to  the  Judge  from  a  decision  of  a 
Collector  in  a  suit  under  clause  1,  section  23,  Act  X. 
of  1859. 

This  suit  was  brought  under  clause  1,  sec- 
tion 23,  Act  X.  of  1859.  An  appeal  to  the 
Judge  lies.  The  clause  in  question  is  not 
amongst  the  excepted  clauses  in  section  153, 
Act  X.  The  pleader  for  the  special  respond- 
ent very  properly  declines  to  occupy  the  time 
of  the  Court  in  arguing  the  case. 

The  case  is  remanded  for  trial. 


The  24th  November  1864. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Notice  of  Enhancement  (Service  of). 

Case  No..  1550  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  F.  B.  Simpson,  fudge  of  Jessore, 
dated  the  25th  April  1864,  affirming  a 
decision  of  Baboo  Dwarkanauth  Roy 
Bahadoor,  Deputy  Collector  of  Kotchand- 

.  pore,  dated  the  20th  February  1863. 


Ram  Narain  Mookerjee  and  others 
(Plaintiffs),  Appellants, 

versus 

Hurrish  Chunder  Biswas  and  others 
(Defendants),  Respondents. 

Baboos  Chunder  Madhub   Ghose  and  Gopee~ 
nauth  Mookerjee  for  Appellants. 

Mr.  R.  T.  Allan  and  Baboo  Anund  Chunder 
Ghosal  for  Respondents. 

A  notice  of  enhancement  should  be  served  on  the  ryot 
in  possession.  The  party  in  possession  (defendant  in 
this  case)  having  admitted  that  he  held  as  a  ryot  subject 
to  the  payment  of  a  certain  rent,  held  that  the  Court 
below  should  have  proceeded  to  try  whether  any  rest 
was  due  at  the  former  rate,  i.  e  ,  free  from  enhancement 
on  account  of  want  of  notice. 

The  plaintiff  sued  Hurrish  Chunder  for  rait 
at  an  enhanced  rate  after  notice,  The  present 
respondent  says  that  he  is  tae  real  ryot  with 
whom  the  landlord  dealt  under  the  name  of 
Hurrish  Chunder,  and  that  no  notice  has  been 
served  on  him.  The  tenure  being  a  mere 
ryot's  jote,  we  think  that  the  landlord  was 
bound  to  look  to  possession  and  to  serve  no- 
tice on  the  party  in  possession ;  and  it  being 
found  that  the  respondent  was  the  party  in 
possession,  and  with  whom  the  landlord  had 
dealt,  it  was  rightly  ruled  by  the  Court  belor 
that  the  notice  of  enhancement  served  on  J 
Hurrish  Cn under  was  insufficient. 

But  the  respondent  having  been  admitted 
as  the  real  defendant,  and  admitted  that  be 
held  as  a  ryot  subject  to  payment  of  a  certain 
rent,  we  think  that  the   Court   should  bait 
gone  on  to  ascertain  whether  anything 
due  from    the    respondent    for    the 
which  was  the  subject  of  suit,  the  rent  being 
calculated  at  the  old  rate  free  from  the  eft* 
hancement  on  account  of  want  of  notice.  Ws 
remand  the  case  for  trial  on  this  basis,  and  w 
voke  the  order  sanctioning  the  criminal  pft> 
secution  of  the  plaintiff,  but  the  plaintiff  wi 
pay  the  costs  of  both  parties  up  to  this  time* 


The  24th  November  1864. 

Present : 

The  Hon'ble  C.  Steer  and  £.  Jackson, 
Puisne  Judges. 

Awards  under  Act  IV.  of  1840  —Proof  of 
Right  and  Title — Trespassers. 

Case  No.  858  of  1864. 

Special    Appeal    from   a    decision 
by  Baboo  Grish  Chunder   Ghose,  Prit 


4864.] 


Civil 


THE   WEEKLY   REPORTER. 


Rulings. 


2ll 


pal  Sudder  Ameen  of  the  24-Pergunnahs, 
dated  the  14th  January  1864,  reversing  a 
decision  of  Baboo  Mohendro  Nath  Bose, 
Additional  Moons  iff  of  that  District, 
dated  the  26th  August  1863. 

Bydonauth  Sorbhon  (Defendant),  Appellant, 

versus 

Kenooram  Holdar  (Plaintiff),  Respondent. 

Baboo  Chunder  Mad  hub  Ghose  for 
Appellant. 

Baboo  Baney  Madhub  Banerjee  for 
Respondent. 

The  plaintiff  averring  the  defendant  to  be  a  tres- 
passer, the  latter,  notwithstanding  an  Act  IV.  award 
passed  in  his  favour,  may  be  called  on  by  the  plaintiff  to 
prove  his  right  and  title  to  the  land  ;  and  unless  the 
defendant  can  establish  that  he  holds  the  land  in  lease  or 
any  other  tenant  right,  the  plaintiff  is  justified  in  re- 
garding htm  as  a  trespasser,  and  turning  him  out. 

It  is  urged,  as  the  ground  of  special  ap- 
peal, that  the  defendant's  possession  having 
been  confirmed  by  an  Act  IV.  award,  he 
must  be  presumed  to  have  a  primd  facie  title 
to  the  land,  and  until  the  plaintiff  proves  a 
better  title,  and  proves  the.  khas  possession 
which  he  alleges  he  enjoyed,  he  is  not  en- 
titled to  succeed  in  his  suit. 

We  hold  this  view  to  be  utterly  unsound. 
The  plaintiff  is  in  possession  as  zemindar; 
and  though  the  defendant  may  have  effected 
possession  of  the  land  in  respect  to  which  he 
succeeded  in  obtaining  an  award  under  Act 
IV.  in  his  favour,  that  fact  does  not  establish 
that  there  exists  the  relation  of  landlord 
and  tenant  between  them.  The  plaintiff 
avers  the  defendant  to  be  a  trespasser,  and 
notwithstanding  ihe  Act  IV.  award,  he  may 
Certainly  call  on  the  defendant  to  prove  his 
right  and  tide  to  the  land;  and  unless  the 
defendant  can  establish,  which  he  has  not 
teen  able  to  do,  that  he  holds  the  land  in 
lease  or  any  other  tenant  right,  the  plaintiff 
is  justified  in  regarding  him  as  a  trespasser, 
and  in  turning  him  out. 

We  dismiss  the  special  appeal  with  costs. 


The  24th  November  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Leases— (Period  of— by  Guardians). 

Case  No.  785  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Gunga  Churn  Shome,  Principal 
Sudder  Ameen  of  Dacca,  dated  the  2jth 
January     1864,     modifying'  a     decision 


passed  by  ihe   Moonsiff  of  that  District, 
dated  the  jist  July  1863. 

Bungo  Chunder  Bose  (one  of  the  Defendants), 

Appellant, 

versus 

Ruheemoollah  alias  Kalla  (Plaintiff)  and 
o.hers  (Defendants),  Respondents. 

Baboos  Prosunno  Coomar  Sein  and    Chun- 
der Madhub  Ghose  for  Appellant. 

Baboo  Grish    Chunder    Ghose  and   Moulvie 
Syud  Murhumut  H ossein  for  Respondents. 

The  guardian  of  a  hereditary  proprietor  cannot  grant 
leases  for  a  longer  period  than  her  own  incumbency. 

This  was  a  suit  on  the  part  of  the  plaint- 
iff (special  respondent  before  us)  to  recover 
possession  of  some  land  attached  to  a  mus- 
jeed  of  which  he  was  the  hereditary  superin- 
tendent. Th**  d  fence  was  that  ihe  guardian 
of  the  plaintiff  had,  during  his  minority,  given 
a  meeras  pottah  of  the  disputed  land,  and 
ihat  the  defendant  was  in  possession  thereof. 

It  appears  from  the  record  that  on  the  30th 
September  1858,  an  Act  IV.  case,  which  had 
been  brought  by  Johoorunnissa  against  Jaher 
Bux  and  Hazee  Kader  Bus,  was  given  in  her 
favour,  and  she  was  kept  in  possession  of  all 
her  rights  and  privileges  as  manager  of  the  en- 
dowment during  Ruheemoollah's  minority. 

The  point  taken  before  us  in  special  ap- 
peal is  that  Ruheemoollah  was  a  parly  to  the 
suit  under  Act  IV.  of  1 840,  being  one  of  the 
defendants,  and  that,  therefore,  he  not  having 
contested  it  wiihin  three  years  of  the  date  of 
the  order  cannot  now  call  it  in  question. 

On  this,  we  observe,  firstly,  that  there  is  no 
proof  in  the  record  of  the  Act  IV.  case  itself 
that  Ruheemoollah  was  a  party  to  that  suit ; 
secondly,  that  it  has  been  proved  as  a  fact 
supported  by  credible  testimony  that  Ru- 
heemoollah was  a  minor  till  the  year  1267 
B.  S.,  and  could  not,  therefore,  be  legally  a 
party  to  a  suit  brought  in  1265  B.  S.;and, 
thirdly,  that,  even  granting  he  had  been  a 
party,  the  circumstance  could  not  affect  the 
equities  of  the  present  case.  Johoorunnissa 
is  admitted  to  have  been  only  a  manager  on 
behalf  of  Ruheemoollah,  the  hereditary  pro- 
prietor, so  that,  when  he  came  of  age,  her 
functions  would  immediately  cease,  the  Act 
IV.  case  notwithstanding ;  and,  as  guardian, 
she  of  course  had  no  authority  to  grant 
leases  for  a  longer  period  than  her  own 
incumbency. 

In  no  point  of  view,  therefore,  can  the 
special  appellant's  objections  be  sustained, 
and  we  dismiss  the  appeal  with  costs. 
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The  24th  November  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Sale  (of  Attached  Property  by  Judgment- 
debtor). 

Case  No.  777  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Moulvit  ltrut  //ossein  Khan,  Principal 
S udder  Ameen  of  Sarun,  dated  the  7th 
January  1864,  affirming  a  decision  passed 
by  Moonshee  Tureed  Buksh,  Moonsiff  of 
Persah,  dated  the  igth  August  i86j. 

Lalla  Rung  Lai  and  another  (Defendants), 

Appellants, 

versus 

Lalla  Ambika  Pershad  (Plaintiff), 
Respondent. 

Mr.  R.  E.  Twidale  for  Appellants. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondent. 

A  sale  by  a  judgment-debtor  to  the  special  appellant 
of  a  portion  of  the  attached  property  was  declared  void, 
because  made  after  attachment  taken  out  by  the  special 
respondent. 

We  think  that  there  are  no  grounds  for 
interfering  with  the  decision  of  the  lower 
Court. 

It  appears  to  us  that,  as  the  plaint  is 
framed,  the  two  Mouzahs  of  Koord  Bhug- 
wanpore  and  Bhugwanpore  are  separate 
and  not  identical.  The  Principal  Sudder 
Ameen,  after  referring  to  the  Thakbust  map, 
arrived  at  the  same  conclusion,  and  as  this  is 
a  question  of  fact,  we  cannot  interfere. 

The  sale  by  the  judgment-debtor,  Ramee 
Roy,  to  the  special  appellant  of  a  1  anna  4  pie 
share  of  the  attached  property,  if  made  at  all, 
and  the  Principal  Sudder  Ameen  finds  it  was 
false,  was  void,  as  the  judgment-debtor's 
alienation  after  attachment  taken  out  by  the 
special  respondent  was  null  and  void  (sec- 
lion  240  of  the  Code). 

It  appears  that  the  special  appellant  took 
out  attachment  prior  to  the  special  respond- 
ent, but,  acting  under  the  advice  of  the  Depu- 
ty Collector,  he  appears  to  have  made  some 
private  arrangement  with  his  judgment-debt- 
or, and  allowed  his  right  of  priority  to  be  lost 
to  him,  for  he  took  no  steps  to  bring  the 
attached  property  to  sale,  and  allowed  his 
application  for  execution  to  be  struck  off. 

Clearly,  he  has  been  misled  by  the  advice 
of  the  Deputy  Collector,  but  we  cannot  re- 
medy this,  and  the  appeal  must  be  dismissed 
wjth  costs  and  interests. 


The  24th  November  1864. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Evidence  (Oral)  as  to  Contents  of  a 

Decree. 

Case  No.  161 6  of  1864. 

Special  Appeal  from  a  decision  parsed  by 
Mr.  F.  J.  Cockburn,  Additional  Judge  of 
Backergunget  dated  the  31st  March  1864, 
affirming  a  decision  passed  by  the  Moon- 
siff of  that  District,  dated  the  18th  July 
1863. 

Mufeezoodeen  Kazee  (one  of  the  Defendants), 

Appellant, 

versus 

Mehar  Ali  and  others  (Plaintiffs), 
Respondents. 

Baboos  Otool  Chunder  Mookerjee  and  Mutty 
Lai  Mookerjee  for  Appellant. 

Mr.  C.  Gregory  and  Baboo  Jodoonalh 
Mookerjee  for  Respondents. 

Oral  evidence  of  the  contents  of  a  decree,  of  the  origi- 
nal existence  of  which  there  is  no  clear  proof,  should  not 
be  admitted. 

The  plaintiffs,  on  the  20th  December 
1 86 1,  sued  to  set  aside  a  sale  of  a  6-anna 
share  of  Talook  Mohadebshah,  made  in 
execution  of  a  summary  decree  for  rent 
obtained  against  them  by  the  defendant 
Beglar  under  Regulation  VIII.  of  1835,  on  the 
ground,  islf  that  one  of  them  was  a  minor  at 
the  time  the  decree  was  obtained,  and  the 
two  others  were  not  parties  to  the  suit,  though 
their  rights  and  interests  were  sold;  and, 
2nd,  that  the  plaintiff  in  the  summary  suit, 
Beglar,  was  not  in  possession  of  the  portion 
of  the  estate  in  which  the  property  sold  wa$ 
situated. 

The  lower  Courts  have  found  on  oral  tes- 
timony to  the  contents  of  the  decree  that  to 
the  summary  decree  one  of  the  plaintiffs, 
who  was  a  party,  was  then  a  minor,  and  that 
the  other  two  plaintiffs  were  not  parties  at  all 
to  the  decree.  They  found  also  that  Beglar 
was  not  in  possession  of  the  portion  of  the 
propeny  in  which  the  under-tenure  lay  at  the 
time  at  which  the  suit  was  instituted,  and  it 
consequently  reversed  a  sale  made  under  such 
circumstances,  and  gave  a  decree  for  the 
plaintiffs. 

The  defendant  now  appeals  specially,  urg- 
ing that  the  lower  Courts  should  not  have 
affirmed  anything  regarding  the  decree  on 
oral  evidence,  but  should  have  required  the 
plaintiff  to  produce  either  an  authenticated 
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copy  of  the  decree  or  the  production  of  any 
hook  in  which  copies  of  decrees  are  kept, 
and  that,  until  evidence  of  this  nature  is 
produced,  it  is  to  be  presumed  that  every- 
thing that  has  been  done  was  rightly  done, 
and  that  the  decree  and  sale  under  it  were 
correct;  that,  consequently,  the  present  de- 
cree fonnded  on  oral  evidence  as  to  the  con- 
tents of  the  summary  decree  should  be 
reversed. 

We  think  there  can  be  no  question  as  to 
the  impropriety  of  taking  oral  evidence  as 
to  the  contents  of  a  document  of  which 
there  is  no  very  good  proof  that  it  has  been 
immediately  destroyed,  and  not  at  present  in 
existence.  We  therefore  reverse  the  decree 
of  the  lower  Courts,  and  remit  the  case  to 
the  Court  of  first  instance.  That  Court 
will  call  upon  the  plaintiffs,  who  call  to  ques- 
tion the  decree  under  which  the  sale  in  dis- 
pute was  made,  to  produce  a  copy  of  the 
decree,  or  some  such  written  memorial 
regarding  it,  and  after  its  production  pass 
whatever  orders  seem  necessary.  The  rule, 
that  everything  has  been  rightly  done,  must 
be,  in  such  a  case  as  this,  adhered  to,  and  a 
party  coming  several  years  after  its  date  to 
question  decrees  of  Court  must,  in  the  first 
instance,  produce  the  decree  or  copy  of  it, 
or  some  written  memorial  of  it.  To  admit 
oral  evidence  regarding  such  matters,  until 
it  be  clearly  proved  that  such  decree  is  not 
in  existence,  would  open  the  door  to  all  sorts 
of  frauds.  If,  however,  it  should  be  clearly 
proved  to  the  satisfaction  of  the  lower  Courts 
that  no  record  of  the  decree  is  in  existence, 
then,  and  then  only,  will  it  be  allowable  to 
admit  the  oral  evidence  to  prove  the  contents 
|  of  that  document.  The  lower  Court  will 
!  investigate  the  case  with  reference  to  the 
foregoing  remarks. 


The  24th  November  1864. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Limitation  (Exemption  from— on  the 
ground  of  Ignorance). 

Case  No.  787  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Nazirooddeen  Mahomed,  Princi- 
pal Sudder  Ameen  of  Hooghly%  daled 
the  17th  March  1864,  reversing  a  decision 
passed    by    Baboa    Jadub    Chunder    Deb, 

Vol.  I. 


Moonsiff    of     Salikha,     dated    the     25th 
April  1863. 

Raj  Kishen  Mookerjee  (Plaintiff),  Appellant, 

versus 

Gossain  Dass  Shaha  and  others  (Defendants), 

Respondents. 

Baboos  Debendro  Narain  Bose  and  Kishen 
Succa  Mookerjee  for  Appellant. 

A  party  cannot  be  allowed  to  urge  ignorance  of  such  a 
matter  as  a  public  sale  in  support  of  a  plea  for  exemp. 
tion  from  the  operation  of  the  Statute  of  Limitations" 

This  is  a  suit  brought  to  set  aside  a  sale 
of  a  subordinate  tenure,  which  had  been  sold 
in  satisfaction  of  a  decree. 

The  suit  is  admittedly  governed  by  tha 
new  law  of  limitation,  and  one  year  from 
the  date  of  the  confirmation  of  the  sale  is  the 
limit  within  which  the  suit  ought  to  have 
been  brought. 

But  the  special  appellant  urges  that  he 
is  entitled  to  the  benefit  of  sections  9  and  10 
of  the  same  law,  inasmuch  as  he  was  not 
aware  that  the  sale  took  place. 

We  think  that  he  is  not  entitled  to  the 
exemption.  The  sections  alluded  to  enact- 
that,  if  a  party  is  entitled  to  a  right  of 
action,  but  is  prevented  by  means  of 
fraud  from  bringing  his  action,  the  time 
limited  for  commencing  the  action  shall  be 
reckoned  from  the  time  when  the  fraud  is 
discovered.  But  in  this  case  no  fraud  is 
alleged  in  the  plaint  or  proved. 

It  would,  we  think,  be  a  dangerous  doc*' 
trine  to  allow  parties  to  plead  mere  ignorance 
of  such  a.  fact  as  a  public  sale  in  support  of 
a  plea  to  be  exempted  from  the  operation 
of  the  Statute  of  Limitations. 

We  dismiss   this  appeal    with  costs  and' 
interest. 


The  24th  November  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Hindoo  Widows  (Right  of,  to  alienate  their  ' 
Life-interest)— Liability  of  Purchasers— Ruling ' 
of  Sudder  Court  dated  24th  August  1856. 

Case  No.  793  of  1864. 

Special   Appeal  from    a   decision  passed  by 
Baboo    Punchanun    Banerjee,   Judge     of 
the  Small  Cause  Court  at  Hooghly,  with 
the  powers  of  a  Principal  Sudder  Ameen,. 
dated  the  ph  January  ^864,  reversing  a  '' 
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decision  passed  by  Baboo  Gopeekishen 
Banerjee,  Additional  Sudder  Ameen  of 
that  District,  dated  the  27th  May  1863. 

Tarucknath  Chatterjee  (Defendant), 

Appellant^ 
< 

.    versus 

Nobeen  Cally  Debee  (Plaintiff),  Respondent. 

Baboo s  Wopendronarain  Bose  and  Ktshen 
Succa  Mookerjee  for  Appellant. 

Baboo  Banee  Mad  hub  Banerjee  for 
Respondent. 

A  Hindoo  widow  can  alienate  her  life-interest  in  her 
husband's  real  estate,  and  can  sue  her  co-sharers  for  her 
share  of  the  sale-proceeds  as  the  value  of  her  life- inter- 
est.  But  she  is  not  entitled  to  any  rent  from  a  pur- 
chaser who  has  paid  his  purchase-money  in  full. 

The  ruling  of  the  Sudder  Court,  dated  24th  August 
1856,  is  applicable  to  a  case  in  which  a  widow,  with  full 
knowledge  of  sale,  allows  ten  years  to  pass  before  she 
objects  to  it,  during  which  time  the  purchaser  has  built 
a  pukka  house  on  the  land  and  otherwise  improved  it. 

This  was  a  suit  to  recover  possession  of  4 
cottahs  of  land,  and  to  demolish  a  pukka 
house  built  thereon  by  the  special  appellant. 

It  appears  from  the  record  thafthe  special 
respondent  (plaintiff  in  the  Court  below)  had 
a  certain  interest  as  a  Hindoo  widow  in  the 
joint  family-property,  which  quoad  this  case 
consisted  of  a  small  plot  of  land.  This  land 
was  sold  to  the  special  appellant,  who  built 
on  it  a  pukka  house.  The  purchase-money 
was  paid  to  the  joint  owners;  and  that  the 
special  respondent  received  her  share  of  the 
proceeds  is  proved  by  her  own  admission. 
Unfortunately,  her  co-sharers  did  not  pay 
her  share  at  once,  and  she  instituted  a  suit 
for  recovery  in  the  Moonsiff's  Court,  who 
decided  that  she  as  a  Hindoo  widow  had  no 
power  to  alienate  her  share  of  the  land,  and 
was  therefore  entitled  to  no  part  of  the  pur- 
chase-money. According  to  her  own  state- 
ment, she  returned  the  money  on  receiving  this 
decision,  and  now  sues  to  recover  her  share 
of  the  land  (which  involves  the  demolition  of 
the  special  appellant's  house)  on  the  ground 
that  the  sale  was  conducted  without  her 
knowledge  or  consent. 

The  Principal  Sudder  Ameen  has  held  that 
the  special  respondent  was  perfectly  cognizant 
of  the  whole  affair,  and  has  refused  to  give 
her  khas  possession  of  the  land  10  the  pur- 
chaser's detriment ;  he  thought  her,  uowever, 
entitled  to  receive  rent  for  her  share  of  the 
land,  and  this  he  awarded  her. 

This  decision  cannot,  we  think,  be  sus- 
tained. The  special  appellant,  it  is  clear,  paid 
the  .whole  pf  the  purchase-money,  and  it 


cannot  be  right  to  saddle  him  with  a  yearly 
payment  in  the  shape  of  rent  when  the  fail 
value  of  the  land  has  already  been  made  good. 
The  special  respondent  has  her  remedy  in  a 
suit  against  her  co-sharers,  for,  although,  as 
a  Hindoo  widow,  she  could  not  permanently 
alienate  any  part  of  her  husband's  real  estate 
except  on  proved  necessity,  she  could  still 
have  disposed  of  her  life- interest  in  it ;  and 
for  the  purposes  of  this  case,  this  is  what 
she  has  done.  There  can  be  no  reason, 
therefore,  putting  the  matter  in  this  light, 
why  the  special  respondent  should  not  reco- 
ver a  portion  of  the  sale-proceeds  from  her 
co-sharcrs  as  the  value  of  her  life-interest. 

This  is  the  only  remedy  left  to  her,  for  in 
no  case  could  she  have  recovered  khas 
possession  of  the  land.  It  is  clear  that  she 
knew  about  the  sale,  and  never  objected  to 
it;  and  from  that  time  to  the  institution  of 
the  present  suit,  more  than  ten  years  have 
elapsed,  during  which  special  appellant  has 
built  a  pukka  house  on  the  land,  and  im- 
proved it  in  other  ways.  The  ruling  of  the 
Sudder  Dewanny  Adawlut,  dated  August 24th, 
1856,  would  therefore  apply. 

We  decree  the  appeal,  and  reverse  the 
lower  Court's  decision  with  costs  on  special 
respondent. 

The  25th  November  1864. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Puisne  Judges. 

Appellate  Court  (Judgments  of). 

Case  No.  1543  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  M.  A.  G.  Shawe,  Judge  of  Sylhti, 
dated  the  iflh  March  1864,  affirming  a 
decision  of  Bishonath  Doss,  Moonsiff  of 
Lushkurpore,  dated  the  is/  December 
1863. 

Chunder  Kant  Chowdry  (Plaintiff), 
Appellant, 

versus 

Hurish  Chunder  Chowdry  and  others 
(Defendants),  Respondents. 

Baboo  Anund  Chunder  Ghosal  for 
Appellant. 

Baboo  Nursing  Chunder  Mitler  for 
Respondents. 

The  Judge  of  every  Court  of  Appeal  is  bound  eithe  •  to 
state  fully  and  distinctly  the  reasons  which  have  led  to 
the  conclusion  at  which  he  arrives,  or  to  show  oathe 
face  of  his  judgment  that  he  fully  understood  and  adopts 
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the  reasoning  of  the  Judge  whose  decision  is  appealed 
against. 

This  suit  was  instituted  by  the  appellant 
for  the  purpose  of  setting  aside  a  survey  - 
award,  and  obtaining  possession  of  certain 
parcels  of  land,  the  dags  being  numbered 
*>  2>  it  At  5i  6>  7,  8,  and  9,  respectively. 
The  Court  of  first  instance  found  (as  plead- 
ed by  the  defendants)  that,  as  regards  the 
fag*  *>  3,  4,  5»  and  6,  the  suit  was  barred 
as  not  having  been  commenced  within  three 
years  from  the  date  of  the  survey-award, 
which  it  was  sought  in  this  suit  to  set  aside. 
As  regards  the  dags  1,  7,  8,  and  9,  it  was 
pleaded  that  the  plaintiff' s  claim  was  barred, 
as  he  had  not  been  in  possession  within 
twelve  years  prior  to  the  date  of  suit ;  and  in 
this  view  the  Court  of  first  instance  found 
in  favour  of  the  appellant  (plaintiff)  in  re- 
spect of  dags  1,  8,  and  9,  but  in  favour  of 
the  respondent  (defendant)  in  respect  of 
dag  7.  The  plaintiff  therefore  got  a  de- 
cree for  only  dags  1,  8,  and  9,  and  his 
suit  was  dismissed  as  to  the  rest  of  his 
claim.  Both  parties  appealed  from  this  de- 
cision, but  without  success,  the  original 
judgment  being  upheld. 

In  special  appeal  the  appellant  (plaintiff) 
contends  that  the  Lower  Appellate  Court  has 
not  gone  fully  into  the  case,  and  that  the 
judgment  of  the  Court  is  insufficient  as 
not  showing  the  ground  on  which  the 
Court  went.  It  is  .  also  urged  that,  in 
the  Lower  Appellate  Court's  judgment,  the 
effect  of  the  decision  of  the  Court  of 
first  instance  is  not  correctly  stated,  inas- 
much as  the  Appellate  Court  says  that  the 
Moonsiff  held  the  plaintiff's  claim  as  to  all 
the  dags9  save  1,  8,  and  9,  to  be  barred  by 
reason  of  the  plaintiff  not  having  had  pos- 
session within  twelve  years,  whereas  in  fact  it 
was  only  as  regards  dag  7  that  the  Moon- 
siff held  anything  of  the  sort,  his  decision 
as  to  dags  a,  3,  4,  5,  and  6  being  limited  to 
the  question  of  the  limitation  of  three  years 
from  the  date  of  the  survey- award. 

We  are  of  opinion  that  the  case  must  be 
remanded  in  order  that  the  Judge  of  the 
Lower  Appellate  Court  may  go  into  it  pro- 
perly, and  write  such  a  judgment  upon  it  as 
it  is  clearly  his  duty  to  write.  It  is  the 
undoubted  duty  of  the  Judge  of  every 
Court  of  appeal,  -  either  to  state  fully  and 
distinctly  the  reasons  which  had  led  him  to 
the  conclusion  at  which  he  arrives,  or  to 
show,  on  the  face  of  his  judgment,  that  he 
fully  understood  and  adopts  the  reasoning  of 
the  Judge  whose  decision  is  appealed  against. 
In  the  present  case  the  Judge  has  not  either 


given  any  reasons  of  his  own,  or  shown  that 
he  understood  those  on  which  the  Moonsiff 
acted.  He  disposes  of  the  appeal  of  the 
plaintiff,  who  is  the  special  appellant  before 
us,  in  a  single  sentence:  "The  plaintiff's 
claim  for  the  remaining  lands  is,  as  observed 
by  the  Moonsiff,  barred  by  the  Statute  of 
limitations,  and  they  have  not  been  able  to 
show  that  they  ever  had  possession  thereof 
within  the  last  twelve  years."  Such  a  mode  of 
disposing  of  the  appeal  is  not  only  highly 
unsatisfactory,  but  leads  us  to  suppose  that 
the  Judge  was  unaware  that  it  was  only  as 
to  dag  7  of  the  "  remaining  "  lands  that  the 
Moonsiff  held  that  the  suit  was  barred  by 
non -possession  for  twelve  years,  and  that,  as 
to  the  others  of  the  "remaining  lands"  he 
held  the  suit  barred,  because  not  brought 
within  three  years  from  the  date  of  the  sur- 
vey-award. 

The  25  th  November  1864. 

Present: 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Julkurs— Onus  Proband! 

Case  No.  1014  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Nobin  Kishen  Paulit9  Principal 
Sudder  Ameen  of  Nuddeat  dated  the 
nth  February  1864,  reversing  a  decision 
of  Baboo  Kishen  Churn  Banerjee,  JMoom* 
siff  of  Kooshtea9  dated  the  31st  August 
1863. 

Nobin  Chimder  Bose  (Plaintiff),  Appellant, 

versus 

Ruttee  Kaunt  Bose  and  others  (Defendants), 

Respondents. 

Messrs.  Arratoon,  A.  F.  Lingham,  and  S. 

Strong  for  Appellant. 

Baboo  Sreenauth  Doss  for  Respondents- 

In  a  case  where  both  parties  severally  claim  the  whole 
of  a  julkur,  and  the  defendant  is  in  possession  of  it  under 
an  Acl  IV.  award,  the  onus  lies  on  the  plaintiff  to  prove 
his  title  to  the  whole  or  any  portion  of  it  f  and,  on  has 
furnishing  any  evidence  of  his  title,  the  Court  will  then 
go  into  the  defendant 's  title,  and  decide  which  of  Um 
two  parties  has  a  superior  title  to  the  disputed  jutttmv 

The  plaintiff  (special  appellant)  brought 
this  action  to  recover  possession  of  a  certain 
julkur  situated  on  the  borders  of  the  two 
villages,  Kaldaha  and  Surroopdaha,  on  the 
allegation  that  it  belonged  to  the  village  of 
Kaldaha,  and  was  held  by  him  with  the  con- 
sent of  Shoshee  Bhoshun,  eight-anna  prppri- 
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etor  of  that  village,  and  by  pottah  from  Grish 
Chunder  Ghose,  the  remaining  8-anna  pro- 
prietor ;  but  that  he  had  been  dispossessed  by 
the  defendants,  the  proprietors  of  Surroop- 
daha,  who  claimed  the  julkur  as  belonging  to 
their  village. 

The  Moonsiff  of  Kooshlea  gave  the  plaint- 
iff a  decree  for  that  portion  of  the  julkur 
which  was  contained  within  the  boundaries  of 
Mouzah  Kaldaha,  and  he  laid  down  the 
boundaries  on  a  map  prepared  by  a  Civil 
Court  Ameen. 

The  Principal  Sudder  Ameen  of  Nuddea 
on  appeal  reversed  this  decision,  and  dismiss- 
ed the  plaintiff's  claim  in  tolo.  He  was  of 
opinion  that  the  report  of  the  Civil  Court 
Ameen  was  the  most  satisfactory  evidence  in 
the  case,  and  that,  according  to  that  report, 
the  ryots  of  Kaldaha  had  allowed  the  julkur 
to  extend  over  their  lands  by  digging  earth 
on  the  borders  of  the  julkur  for  their  houses. 
He  also  considered  that  the  pottah  of  the 
plaintiff  was  not  proved,  although  it  was 
admitted  by  the  proprietor  to  be  a  genuine 
document. 

This  decree  is  objected  to  on  special  ap- 
peal :  first,  on  the  ground  that  the  Principal 
Sudder  Ameen  has  misquoted  the  Ameen 's 
report;  and,  second,  that  the  reasons  on 
Which  the  pottah  is  rejected  are  insufficient. 
We  think  that  there  has  been  a  most  defective 
Investigation  into  this  case.  Both  parties 
fpparently  claim  the  whole  of  the  julkur. 
The  defendant  is  at  present  in  possession  of 
It  under  an  Act-lV.  award.  The  Court  must, 
in  the  first  place,  throw  the  onus  of  proving 
hit  title  to  the  whole  or  any  portion  of  k  on 
the  plaintiff,  and,  if  he  can  furnish  any  evi- 
dence of  title,  the  Court  must  then  go  into 
The  defendant' s  title,  and  decide  which  of  the 
two  parties  had  the  superior  title  to  the  dis- 
puted julkur. 

The  first  point  to  be  looked  to  is   the 
plaintiff's  pottah,  as  the  genuineness  of  this 
document  is  denied  by  the  defendants.     Here 
ihe  Principal  Sudder  Ameen  is  wrong  in  re- 
tarding that  the  verbal  and  written  admis- 
sions of  the  plaintiff's  pottah  is  no  evidence 
in  support  of  the  pottah,  But  in   reality   the 
question  as  to  the  pottah  must  depend  on  the 
decision  of  the  main  point  whether  any  por- 
tion of  this  julkur  belongs  to  the  village  of 
( Kaldaha  or  not.     There  appears  to  have  been 
,a  survey-demarcation  between  the  villages  of 
Kaldaha  and  Surroopdaha,  but  in  it  no  men- 
tion is  made  of  the  existence  t)f  any  julkur. 
.The  decision  of  the  question   whether  the 
julkur  belongs  wholly  to  either  or  partly  to 


both  of  the  villages  must  depend  on  the  other 
evidence  produced  in  the  case.  The  Princi- 
pal Sudder  Ameen  has  not  anywhere  alluded 
to  any  of  the  evidence,  oral  or  documentary, 
put  in  by  the  two  parties.  He  goes  wholly 
upon  the  Ameen'  s  report,  and  states  that  it 
agrees  with  the  circumstances  of  the  case.  He 
dees  not  show  in  what  that  agreement  consists, 
and  in  fact  the  Ameen  expresses  his  inability 
to  come  to  any  certain  conclusion  on  the  dis- 
pute. The  statement  in  the  Ameen's  report 
as  to  the  Kaldaha  villagers  digging  ground 
on  the  borders  of  the  julkur  is  alluded  to  by 
the  Ameen  as  a  mere  statement  of  the  defend- 
ant, into  which  he  goes  on  to  say  that  he 
has  made  no  enquiries  still;  it  is  upon  this 
.statement  that  the  Principal  Sudder  Ameen 
decides  the  case.  His  judgment  must  be 
reversed,  and  the  case  remanded  in  order  that 
the  Principal  Sudder  Ameen  may  examine 
the  whole  of  the  evidence  put  in  by  the 
plaintiff  and  defendants,  as  well  as  the  facts 
found  by  the  Ameen,  and  then  determine  the 
question  at  issue  between  the  parties. 

The  25th  November  1864. 

Present: 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges, 

Putneedars — Possession . 

Case  No.  972  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  J.  A.  Muspratt,  Judge  of  Purneah, 
dated  the  2nd  February  1864,  reversing 
a  decision  passed  by  Af outvie  Anwar  All 
Khan,  Principal  Sudder  Ameen  of  that 
District,  dated  the  1st  January  1863. 

Brojo  Lall  Singh  (Plaintiff),  Appellant, 

versus 
Baboo  Bullub  Singh  and  others  (Defendants), 

Respondents. 

Mr.  C.  Gregory  for  Appellants. 
Baboo  Kalee  K is  hen  Sein  for  Respondents. 

The  defendants,  after  making  over,  by  written  agree* 
ment,  a  share  of  an  estate  to  A.  forcibly  retained 
possession  of  it.  Held  that  A,  though  he  never  nad 
possession  of  the  property,  might  have  sued  to  obtain 
possession  of  it ;  and  that  the  plaintiff,  as  putneedar 
of  A's  son,  can  now  sue  to  recover  it. 

The  plaintiff,  special  appellant,  sues  as 
putneedar  of  Ahmed  Ali,  son  of  Musheeut 
Ali,  alleging  that  he  is  entitled  to  four  acnas 
of  a  certain  estate  which  the  defendants  for- 
cibly retain  possession  of,  although  they  have, 
by  written  agreement,  made  over  that  four 
annas  to  Musheeut  Ali.  The  agreement  was 
proved  to  the  satisfaction  of  the  first  Comtf 
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and  there  is  no  plea  of  limitation.  The  first 
Court  consequently  decreed  the  suit.  The 
judge,  on  appeal,  has  reversed  this  decree, 
because,  in  a  former  suit  between  the  defend- 
ants as  to  their  respective  shares  of  the  es- 
tate, Musheeut  Ali  intervened,  and  on  appeal 
to  the  High  Court  it  was  decided  that  the 
decree  which  was  passed  as  between  the  de- 
fendants was  not  in  any  way  injurious  to 
Musheeut  Ali ;  that,  if  Musheeut  Ali  was  in 
possession,  he  might  retain  possession  not- 
withstanding the  decree,  and  if  out  of  pos- 
session, he  might  sue  for  possession  ;  and  the 
{udge  goes  on  to  say  that,  as  it  is  proved  that 
lusheeut  Ali  had  never  been  in  possession, 
the  plaintiff  cannot  succeed  in  his  suit. 

It  is  on  special  appeal  objected  that  the 
question  of  Musheeut  Ali's  possession  is  not 
material  to  this  suit ;  and  that,  if  the  plaintiff 
can  prove  his  own  and  Musheeut  Ali's  title 
to  the  four  annas  of  the  estate  conveyed  to 
Musheeut  Ali  by  the  defendants,  the  plaintiff 
will  be  entitled  to  a  decree.  The  respond- 
ent's vakeel  attempts  to  support  the  Judge's 
decision  by  urging  that,  Musheeut  Ali  not 
having  himself  sued  for  the  four- annas  estate, 
the  plaintiff's  suit  cannot  be  heard.  But 
there  can  be  no  doubt  that  the  plaintiff,  as 
deriving  his  title  from  Musheeut  Ali,  is  en- 
titled to  have  his  right  to  obtain  possession 
of  the  estate  tried  on  the  merits.  As 
!  Musheeut  Ali  might  have  sued,  so  the 
1  plaintiff  can  now  sue  to  recover  the  estate 
to  which  he  alleges  that  he,  as  putnidar  of 
Musheeut  Ali's  son,  is  entitled. 

The  Judge's  decision  must  be  reversed, 
and  the  case  remanded  to  him  for  trial  on  the 
merits. 


•  •»»  • 


The  15th  November  1864. 

Present: 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puune  Judges. 

Benamee  Conveyances. 

Case  No.  575  of  1864. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Suddtr  Ameen  of  Behar, 
dated  the  19th  December  /86j,  reversing 
a  decision  passed  by  the  Moonsiff  of  that 
District,  dated  the  ijth  June  1863. 

Roop  Dharee  Singh  (Defendant),  Appellant, 

versus 

Narain  Sahoo  and  others  (Plaintiffs), 
Respondents* 


Baboo  Khetter  Mohun  Mookerjet  for 
Appellant. 

Baboo  Ch under  Madhub  Ghose  for 
Respondent*. 

The  lower  Court  found  that,  notwithstanding  an  al- 
leged conveyance  and  mutation  of  names,  the  possession 
remained  with  the  original  owner  of  the  estate. 

Hkld  that,  considering  the  conveyance  was  between 
near  relations,  this  was  a  finding  of  the  conveyance  be* 
ing  a  mere  benamee  transaction. 

In  this  case,  the  title  of  the  plaintiffs  to  a 
certain  landed  estate  has  been  held  good  in 
supersession  of  a  title  of  an  earlier  date  de- 
rived from  the  same  person,  on  the  ground 
that  the  alleged  earlier  conveyance  was  a  mere 
nominal  transaction  in  fraud  of  creditors.* 

It  is  on  special  appeal  said  that  the  con- 
veyance could  not  have  been  in  fraud  of  the 
plaintiff,  because  the  plaintiff 's  transaction  did 
not  lake  place  until  three  years  after  the 
earlier  conveyance  was  not  only  executed,  but 
acted  on  by  registry  of  names  in  the  Collec- 
tor 's  records ;  and  that  it  is  quite  impossible, 
under  those  circumstance?,  that  the  rejected 
conveyance  could  have  been,'  as  the  lower 
Court  states,  subsequently  executed  in  fraud 
of  creditors. 

The  lower  Court  has  satisfied  itself  that, 
notwithstanding  this  alleged  conveyance  and 
mutation  of  names,  the  possession  remained 
with  the  original  owner  of  the  estate ;  and 
considering  that  the  conveyance  was  between 
very  near  relations,  we  think  that  this  is 
such  a  finding  on  the  facts  that  the  convey- 
ance was  a  mere  benamee  transaction  that  we 
cannot  interfere  with  it  in  special  appeal* 

We  therefore  dismiss  this  appeal  with 
costs. 


The  25th  November  1864. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Puisne  Judges. 

Prescriptive  Right  of  Passage  over  Water. 

Case  No.  1556  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Madhub  Chunder  Chowdhry,  Prin- 
cipal Sudder  Ameen  of  Dacca,  dated  the 
2 1  it  March  1864,  reversing  a  decision  of 
the  Moonsiff  of  Bopal,  dated  the  27th 
November  1862. 

Ramsoonder  Burral  and  others  (Plaintiffs), 

Appellants, 

versus 

Woomakant  Chuckerbutly  (Defendant), 

Respondent.  • 
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Baboos  Chundtr  Madhub  Ghose  and  Kali 
Mohun  Dass  for  Appellairs. 

Baboos  Sreenauth  Doss  and  Bhuggobutty 
Churn  Ghose  for  Respondent. 

A  plaintiff  may  have  a  prescriptive  right  to  pass  and 
repass  in  boats,  during  the  rainy  season,  over  certain 
lands  belonging  to  the  defendant,  notwithstanding  that 
the  general  public  have  no  such  right  of  passage,  and 
that  the  channel  does  not  lead  to  the  plaintiff's  house, 
and  is  injurious  to  a  tank  belonging  to  the  defendant. 

In  this  case  the  special  appellant  sued  to 
establish  his  right  by  prescription  to  pass 
and  repass  in  boats  during  the  rainy  season 
over  certain  lands  belonging  to  the  defend- 
ant.   The  right  to  pass  over  the  land  when 
dry  is  not  in  dispute,  only  the  right  to  use 
a  certain  channel  which  is  annually  created 
by  the  rains.    We  think  that  the  case  has 
not  been  properly  dealt  with  by  the  Lower 
Appellate  Court,  and  that  it  must  be  remand- 
ed to  be  re-tried.    It  may  well  be  that  the 
plaintiff  has  such  a  right  as  he  claims,  and  the 
mere   fact  of  its  existing  only  during  the 
rains  is  no  reason  why  it  should  not  be  given 
effect  to  by  the  Court.    The   lower  Court 
of  appeal  seems  to  have  considered  that  the 
plaintiff  could  not  have  the  right  set  up,  be- 
cause the  general  public  had  no  right  of  pas- 
sage over  the  water,   because  the  channel 
did  not  lead  to  the  plaintiff' s  house,  because 
having  the  channel  open  was  injurious  to  a 
tank  belonging  to  the  defendant,  and  because 
the    plaintiff    was  none  the  worse  for  the 
right  of  passage  being  denied  him.    Now,  it 
is  quite  clear  that  the  plaintiff  may  possib- 
ly have  the  right  he  claims,  notwithstanding 
the  existence  of  all  the  circumstances  which 
the  Lower  Appellate  Court  enumerates  as 
showing  that  the  right  cannot  exist    The 
Lower  Appellate  Court  must  try  the  issue 
whether  the  special  appellant  has  or  has  not 
the  right  which  he  claims,  keeping  in  mind 
the  remarks  which  we    have    made  above. 
The  case  must  therefore  be  remanded. 


The  25th  November  1S64. 

Present: 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Jurisdiction — Res  Adjudicata— Resumption  and 
Assessment  of  Invalid  Lakheraj — Limitation. 

Case  No.  1640  of  1864. 

Special    Appeal  from  a  decision  passed  by 
%Mr.  J.  f£.  S.  Lillie,  Judge  of  Hooghly, 


dated  the  gth  April  1864,    reversing    a  i 
decision   of  Baboo    Woma  Churn   Mitter% 
Moonsiff   of  Jehanabad,   dated  the  28th 
September  1863. 

Kaleepershad  Holder  and  others  (Defend- 
ants), Appellants, 

versus 

Sreemutty  Soobhogea  Dabea  (Plaintiff), 

Respondent. 

Baboo  Nobbo  Kissen  Mookerjee  for 
Appellants. 

Baboo  Baney  Madhub  Banerjee  for 
Respondent. 

A  zemindar's  suit  under  section  aS,  Act  X.  of  1859,  to 
resume  and  assess  an  invalid  lakheraj,  having  been  dis- 
missed on  the  ground  that  the  royt's  nolding  was  ot  date 
prior  to  1 790,  it  is  not  competent  to  the  Court  in  a  sab- 
sequent  suit  under  s.  30,  Regulation  II.,  1S10*  to  try 
the  issue  whether  the  holding  is  ot  date  before  or  after 
1790,  but  the  Court  should  take  for  granted,  as  judicial- 
ly settled,  that  the  tenure  is  of  date  prior  to  1700.  A 
zemindar  not  being  an  auction-purchaser,  the  defend- 
ant's possession  from  1790  bars  his  claim  by 


The  plaintiff  brought  a  suit,  under  section 
28  of  Ad  X.  of  1859,  to  resume  and 
invalid  lakheraj.  That  suit  was 
on  the  ground  that  the  holding  was  of  dale 
prior  to  1790.  The  plaintiff  then  brought 
this  second  action  under  section  30,  Regula- 
tion II.  of  1819.  We  think  that,  in  the  pre* 
sent  action,  the  Court  improperly  went  Mi 
the  issue  whether  the  holding  was  of  dit* 
before  or  after  1790,  since  that  point  hai 
already  been  decided  by  a  competent  Court 
in  a  suit  under  section  28,  Ad  X.  of  1859— • 
a  proceeding  which  this  Court,  has  authorita- 
tively  ruled  to  be  of  the  nature  of  a  regain 
suit.  In  any  subsequent  suit,  therefore,  it 
was  necessary  to  take  for  granted,  as  judicial- 
ly settled,  that  the  tenure  was  of  date  prior  10 
1 790.  It  is  true  that  this  action  was  brought 
before  Ad  XIV.  of  1859  came  into  force; and 
if  the  plaintiff  had  been  an  auction-purchases 
coming  within  12  years  of  his  purchase,  fail 
case  might  have  gone  on.  But  he  is  not  an 
auction- purchaser,  and  therefore,  under  the 
well-established  ruling  of  the  Sudder  Couif, 
the  possession  of  the  defendant  from  1790 bars 
his  claim  by  limitation.  We  think,  there* 
fore,  that  such  possession  being  conclusively 
established  by  the  previous  suit,  and  the 
plaintiff's  status  being  what  it  is  acknow- 
ledged to  be,  his  suit  must  be  dismissed  on 
limitation  with  costs ;  and,  in  reversal  of  the 
decision  of  the  Court  below,  we  decree  ac* 
cordingly. 


i864.] 


Ctnil 


THE  WBIKLY.  REPORTER. 


Rulings. 


210. 


The  25th  November  1864. 

Present: 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Onus  Probandi  (Credits  in  Accounts). 

Case  No.  848  of  1864  under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
J.  C.  Dodgson,  Judge  ofMymensing,  dated 
the  29th  January  1864,  reversing  a  deci- 
sion of  the  Deputy  Collector  of  that  Dis- 
trict, dated  the  nth  September  r86j. 

Mahomed  Mokureem  (Defendant), 
Appellant, 

versus 

Mr.  K.  Brodie  (Plaintiff),  Respondent. 

Baboo  Otool  Chunder  Mookerjee  for 
Appellant. 

Baboos  Sreenath  Doss  and  Bhuggobutty 
Churn  Ghose  for  Respondent. 

The  onus  is  not  on  the  defendant  to  prove  the  con- 
trary, but  on  the  plaintiff  to  prove  his  allegation  that  he 
ms,  in  the  account  on  which  he  claims  arrears  of  rent 

1  from  the  defendant,  credited  the  defendant  with  certain 
collections  from  the  ryots  admitted  by  the  plaintiff  to 

1  Aave  been  made  by  him. 

The  question   before   the  Judge  of  the 
;  lower   Court  on   appeal   was   whether    the 
: plaintiff  had,  in  the  account  on  which  he 
!wumed  arrears  of  rent  from  the  defendant, 
'■  credited  the   defendant  with  certain  collec- 
tions from  the  ryots  admitted  by  the  plaint- 
iff to  have  been  made  by  him. 
^The  first   Court  found  that  the  plaintiff 
:  lad  omitted  to  give  the  defendant  credit  for 
this  sum.    The  Judge  says  that  the  plaintiff 
states  that  he  has  credited  it,  and  the  de- 
fendant has  not  proved  the  contrary ;  so  it 
toast  be  considered  that  the  plaintiff  did  so. 
The  special  appellant  is  correct  in  stating 
I  Uttt  the  Judge  has  thrown  the  onus  on  the 
I  jrong party.    The  plaintiff  must  prove  that 
[  he  has  credited   the  collections   made    by 
[himself  in  the  account  put  in  by  him.    We 
[ cannot  go  into  the  evidence;  but,  reversing 
>  ttie  Judge's  decision,  remand  the  case  to  him, 
that  he  may  pass  a  fresh  judgment. 


The  25th  November  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 


Declaratory  Suit  by  Reversioner  during 
Widow's  life-time. 

Case  No.  795  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Sarun,  dated  the  jolh  December 
1863,  affirming  a  decision  of  the  Principal 
S udder  Ameen  of  that  District,  dated  the 
14th  April  1863. 

Baboo  Jodoo  Nundun  Pershad  Sing  and 
others  (Plaintiffs),  Appellants, 

versus 

Mussamut  Nundo  Kooer  (Defendant), 
Respondent. 

Mr.  J.  Baptist  and  Moonshee  Ameer  AH 

for  Appellants. 

Mr.  R.  T.  Allan  and  Baboo  Kalee  Kissen 
Sein  for  Respondent. 

A  suit  for  a  declaratory  decree  under  section  15,  Acl 
VIII.  of  1859,  »s  premature  on  the  part  of  a  reversioner 
during  the  lifetime  of  the  widow,  his  right  beine 
contingent  on  her  death. 

This  suit  must  be  remanded.    The  prin- 
cipal Sudder  Ameen  was  right,  so  far  that  a 
suit  for  a  declaratory  decree  under   section 
15  of  the  Code  was  premature  on  the  part  of 
the  plaintiff,  the  reversioner,  duiing  the  life- 
time of  the  widow,  as  the  plaintiff's  title  was 
contingent  on  the  death  of  the  widow.    But 
the  main  issue  appears  to  have  been  lost  sight 
of  by  the  Principal  Sudder  Ameen.    An  ek- 
rarnama  is  put  in  by  the  plaintiff,  which  pur- 
ports to  restrain  ,the  widow  in  her  right  of 
alienation ;  and  the  question  is  whether  the 
widow  is  bound  by  the  terms  of  this  instru- 
ment; and,  if  so,  whether  she  has  infringed  the 
terms  thereof ;  and,  if  so,  what  remedy  the 
plaintiff  is  entitled  to.  The  Principal  Sudder 
Ameen  will  decide  the  case  with  reference 
to  these  remarks. 


The  26th  November  1864, 
Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Suits  to  recover  Possession— Onus  Probandi. 

Case  No.  1755  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Dacca,  dated 
the  jth  April  1864,  reversing  a  decision  of 
the   Additional  Moonsiff,   dated  the    26/^ 
December  1862.  «, 
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Joychunder  Chuckerbutty  and  others 
(Defendants),  Appellants, 

versus 

Tarrakant  Chowdry  and  others  (Plaintiffs), 

Respondents. 

Baboos  Sreenath  Doss  and  Omesh  Chunder 
Sein  for  Appellants. 

Baboo  Kali  Mohun  Doss  for  Respondents. 

A  plaintiff,  who  seeks  to  recover  possession  of  lands 
on  the  allegation  that  they  are  situate  in  his  estate,  is 
bound  to  prove  his  allegation. 

In  this  suit  plaintiff  seeks  to  recover  pos- 
session of  certain  lands,  which,  as  he  al- 
leges, are  situated  in  Talooks  7130  and  7119, 
Bhowany  Pershad  Senna  and  Ramram  Serma, 
and  from  which  he  has  been  ejected  by  the 
defendants.  Plaintiff  further  alleges  that  he 
holds  these  lands  under  a  jatook  potro  given 
by  the  former  zemindar,  under  which  his 
ancestor  erected  his  dwelling,  and  the  family 
resided  on  the  spot  till  ejected  by  the  defendant. 

The  defendant  states  that  he  is  an  auc- 
tion-purchaser under  Regulation  XI.,  1S22; 
that  the  lands  are  included  in  Talook  Sheeb 
Chunder  Roy  within  the  Zemindary  No.  1, 
and  that.be  is  entitled  to  evict  the  plaintiff. 


The  Lower  Appellate  Court,  without  try- 
ing the  question  whether  plaintiff's  allega- 
tion is  correct  as  to  the  lands  being  situated 
in  Talooks  7130  and  71 19,  has  given  him  a 
decree,  restoring  him  to  possession.  But  we 
think  it  very  material  that  the  plaintiff  should 
be  required  to  prove  his  claim  as  he  has 
brought  it.  If  the  lands  are  proved  to, 
belong  to  the  Talooks  7130  and  7119,  the 
defendant  has  apparently  no  right  to  them, 
and  a  decree  in  favour  of  plaintiff,  confirming 
him  in  possession,  on  the  ground  that  the 
lands  belong  to  the  above  talooks,  would 
prevent  any  further  claim  on  the  part  of 
the  defendant ;  but,  if  the  plaintiff  fail  to 
prove  his  allegation  that  the  lands  are  situat- 
ed in  Talooks  7130  and  7119,  and  it  be  . 
proved  that  the  lands  are  situated  in  the 
talook  and  zemindary  of  the  defendant  u 
alleged  by  him,  the  plaintiff  may  have  some 
other  right  under  which  he  may  be  entitled 
to  possession,  but  a  right  which  could  scarce- 
ly be  enforced  in  the  suits  as  now  brought, 
and  the  defendants  might  then  have  a  right 
to  recover  rent  from  him.  We  therefore  re- ; 
mand  the  case  to  the  Principal  Sudder  Ameeo  : 
to  try  it  as  put  forth  by  the  plaintiff  with 
reference  to  the  above  remarks. 
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The  26th  November  1864. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Jurisdiction  (of  Civil  Court)  —  Section  2$9 
Act  X.  of  1859— Suits  for  Possession  with 
Mesne-profits. 

Case  No.  1636  of  1864. 

Special  Appeal  from  a  decision  tossed  by 
Mr.  F.  Tucker,  Judge  of  Shahabad, 
dated  the  2nd  April  1864,  reversing  a 
decision  passed  by  the  Principal  Sudder 
Ameen  of  that  District,  dated  the  26th 
August  /S6j. 

Roy  Oodit  Narain  Singh  and  another 
(Plaintiffs),  Appellants, 

versus 

Ram  Surun  Roy  and  others  (Defendants), 

Respondents. 

Baboo  Atohesh  Chunder  Chowdhry  for 
Appellants. 

Baboos  Kalee  Alohun  Doss  and  Dwarka- 
nath  Milter  for  Respondents. 

Section  25,  Act  X.  of  1859,  does  not  prevent  a  suit  being 
brought  in  the  Civil  Court  for  possession  with  mesne- 
profits. 

Plaintiff  sues  to  have  a  zur-i-peshgee 
lease,  which  had  been  set  up  by  the  defendant 
in  a  previous  suit,  set  aside,  and  for  posses- 
sion with  mesne-profits  accruing  on  the  land 
held  by  defendant  as  a  trespasser. 

Defendant  pleads  that  the  zur  i-peshgee  was 
a  genuine  deed ;  that  he  was  a  tenant  with  a 
lease  expiring  in  126 1 ;  that  he  held  over,  and 
that  plaintiff  executed  the  zur-i-peshgee  deed 
h  his  favour,  by  which  he  was  to  recompense 
Vol.  I. 


himself  from  a  portion  of  the  rent,  paying 
only  9  rupees  yearly  to  the  defendant;  that 
consequently  the  present  suit  in  its  entirety 
must  be  dismissed. 


The  Judge  found  that  the  zur-i-peshgee 
lease  was  spurious,  but  that,  as  defendant 
was  a  tenant  holding  over,  the  Collector,  under 
section  25  of  Act  X,  of  1859,  and  not  the 
Civil  Court,  was  the  authority  which  could 
give  him  possession  of  the  land. 

From  so  much  of  the  judgment  of  the 
Judge  as  refused  to  give  him  possession  with 
mesne-profits,  plaintiff  now  appeals  specially. 
He  urges  that  the  Civil  Courts  refused  ta 
give  him  a  decree  for  rent;  that  in  the  suit 
in  which  he  met  that  refusal,  defendant  had 
set  up  a  zur-i-peshgee  lease  which  has  been 
declared  fraudulent ;  that  he  consequently 
was  quite  at  libeity  to  recover  possession  of 
his  land  with  mesne-profits  from  the  defend- 
ant, whom  he  considers  in  the  light  of  a 
trespasser;  and  that  the  order  of  the  Judge 
as  to  the  necessity  of  his  having  recourse  to 
the  Collector's  Court  under  section  25  of 
Act  X.  of  1859  is  founded  on  error,  and 
should  be  set  aside* 

'    We  think  that,  under  the  circumstances  of 
this  case,  plaintiff  being  refused  his  rent  by 
the    Courts,    and  defendant    admitting    his 
occupation  of  the  land  beyond  the  term  of 
his  lease/ it  is  quite  competent  to  the  former 
in  the  Civil  Court  to   bring    an  action  for 
possession  of  his  property  with  mesne-profits. 
Section  25  of  Act  X.  of  1859  has  been  held 
by  the  Court  to  be  only  an  application,  not 
a  suit,  and  a  party  is  not  prevented  by  its 
enactment  from  at   once    bringing  a    suit, 
in  the  Civil  Court.    We  therefore  remit  the 
case  to  the  Judge,  with  directions  that  he  ' 
enquire  into  plaintiff's    right  to  possession 
with  mesne-profits,  and  pass  whatever  order*- 
seem  to  him  just  and  proper. 
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The  26th  November  1864. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Review  of  Judgment 

Case  No.  1627  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  F.  B.  Simson,  Judge  of  Jessore, 
dated  the  30th  March  1864,  affirming  a 
decision  passed  by  Mouivie  Mahomed 
Sadeek,  Deputy  Collector  of  that  District, 
dated  the  toth  January  i86j. 

Doorga  Persaud  Ghose  and  otheis  (Plaintiffs), 

Appellants, 

versus 

Greeshchunder  Bose  and  others  (Defendants), 

Respondents. 

Baboos  Romesh  Chunder  Miller,  Hem 
Chunder  Banerjee,  Sreenath  Banerjee, 
and  Kishen  Kishore  Ghose  for  Appellants. 

Mr.  J?.  T.  Allan  and  Baboo  Issur  Chunder 
Chuckerbutty  for  Respondents. 

A  review  of  judgment  can  only  be  granted  as  regards 
those  parties  whoappear  or  have  applied  for  the  review. 

Chuk  Sonnyassee,  a  Soonderbun  lot, 
was  taken  by  three  parties,  Doorga  Pershad, 
Ooma  Churn,  and  Kasheenath  Dutt — the 
former  holding  8  annas  and  the  two  latter  4 
annas  each  of  the  property.  The  present  suit 
was  instituted  by  Doorga  Pershad  and  Ooma 
Churn,  and  it  is  alleged  that  Kasheenath, 
the  holder  of  the  remaining  4  annas  of  the 
property,  together  with  Nobin  Ghose,  took 
a  howalah  for  600  beegbas  of  the  property 
in  the  name  of  Greeshchunder  and  Huiolall; 
that  as  they  have  not  paid  the  arrears  from 
Pous  1868  to  the  end  of  1268,  they  sued  the 
real  and  nominal  holders  for  the  same,  de- 
ducting the  rents  due  on  the  4  annas  share 
of  Kasheenath  himself. 

None  of  the  defendants  appealing  before 
the  Deputy  Collector,  an  ex-parte  decree  was 
passed  against  them  all.  Kasheenath  sub* 
sequently  applied  for  a  review  on  il'e  giound 
that  notice  of  action  was  not  s^ivea  upon 
him.  The  review  was  admitted,  and  he 
then  denied  the  benamee  nature  cf  the 
howalah,  urging  that  the  real  lowaladais 
were  Greeshchunder  and  Hurolall. 

The  Deputy  Collector  considered  that 
Kasheenath  had  .proved  that  he  was  not  con. 


nectedin  any  way  with  the  tenute.  He  there- 
fore dismissed  the  plaintiff's  claim,  but  not 
only  against  Kasheenath,  but  against  all  the 
defendants  who  had  not  entered  an  appear- 
ance. 

On  appeal  by  the  plaintiff,  who,  amongst 
other  objections  to  the  order  of  the  Court 
below,  urged  that  the  review  could  only 
legally  be  granted  as  to  so  much  of  the  case 
as  referred  to  himself,  and  that  the  decree  as 
to  the  defendants  who  neither  appeared  nor 
applied  for  review  should  stand,  the  Judge 
affirmed  the  order  of  the  Deputy  Collector. 

The  plaintiff  now  appeals  specially,  re- 
peating the  objections  which  he  made  be- 
fore the  Judge,  and  urging  that  he  is  eoli-  • 
tied  to  a  decree  against  the  defendants  who  I 
have  not  appeared,  and  who  have  not  ap- 
plied for  review.  We  think  there  can,  <m 
this  point,  be  no  doubt,  and  that  the  original 
decree  of  the  Deputy  Collector  against  these 
parties  who  did  not  apply  for  a  review  mutt 
be  considered  to  be  still  in  force  as  regards 
them.  We  therefore  annul  the  decrees  of  the 
lower  Courts  dismissing  the  plaintiff's  safe 
as  regards  them.  The  decree  of  the  Deputy 
Collector  passed  in  the  first  instance,  mak- 
ing Nobinchunder  Ghose,  Greeshchunder, 
and  Hurolall  liable  for  the  plaintiff's  claim, 
thus  stands  good.  .As  to  the  objections  takea 
by  the  plaintiff's  pleader  to  the  finding  of  the1 
Judge  as  to  the  non-liability  of  Kasheenath 
by  reason  of  its  being  proved  before  him 
that  he  was  not  connected  with  the  tenure, 
we  see  no  ground  for  interference.  On  this 
head  the  finding  of  the  Judge  is  clear  and 
explicit.  Kasheenath's  costs  of  the  special 
appeal  will  be  borne  by  the  special  appellaflt, 
who  will  obtain  his  costs  in  ail  Courts  from 
the  defendants  (respondents)  who  have  been 
cast  in  the  case. 


The  26th  November  1864. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne'  Judges. 

Mokuntree  Leases  (Suits  to  set  aside)— 

Eviction. 

Case  No.  1703  of  1864. 

Special  Appeal  from  a  decision  passed  tf 
Mouivie  lmdad  All,  Principal  Snider 
Ameen  of  Tirhoot,  dated  the  30th  Monk 
1864,  reversing  a  decision  passed  by  A- 
Moonstf  of  that  District,  dated  the  24A 
August  r86j. 
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Shah  Anwar  All  and  others  (Defendants), 

Appellants, 

versus 

Nund  Kishore  Fershad  (Plaintiff), 
Respondent, 

Mr.  A.  F.  Lingham  for  Appellants. 

Baboo  Lokenauth  Banerjee  for 
Respondent. 

A  zemindar  cannot  sue  to  set  aside  a  tenant's  mo- 
kuroree  lease  when  once  that  mokururee  (in  a  suit  be- 
tween them  under  Act  X.  of  1859)  has  been  upheld,  and 
a  claim  for  enhanced  rent  dismissed  in  consequence. 
But  the  zemindar  can  sue  to  eject  a  party  holding  on  an 
alleged  mokururee,  whom  he  has  never  recognized  as  a 
tenant,  but  treated  as  a  trespasser. 

Plaintiff  sued  simply  to  set  aside  an  al- 
leged mokururee  lease  of  the  defendant.  It 
appears  that  the  present  plaintiff  sued  the 
present  defendant  under  section  23,  Act  X., 
for  enhanced  rent.  In  answer  to  that  claim, 
the  defendant  pleaded  and  produced  the 
mokururee  lease,  which  plaintiff  now  sues  to 
set  aside.  The  validity  of  the  lease  was 
found  by  the  Deputy  Collector,  and  plaintiff's 
suit  dismissed;  and  no  appeal  having  been 
preferred  from  that  finding,  that  judgment 
has  now  become  final. 

Before  entering  on  the  points  taken  up  by 
the  special  appellant,  the  Court  has  to  deter- 
mine whether,  after  a  lease  has  been  propound- 
ed by  a  tenant,  and  upheld  by  the  Court 
under  Act  X.  of  1859,  it  is  competent  for  the 
same  zemindar  to  sue  in  the  Civil  Court  to 
set  aside  that  lease. 

We  are  quite  clear  that  it  is  not  compe- 
tent to  a  zemindar  to  sue  to  set  aside  a 
tenant's  mokururee  lease  when  once  that 
mokururee  in  a  suit  between  them  had 
been  adjudged  to  be  valid,  and  a  claim  for 
enhanced  rate  dismissed  in  consequence  of 
that  finding.  But  we  think  that  it  is  quite 
competent  for  a  zemindar  to  sue  to  eject  a 
party  holding  on  an  alleged  mokururee,  he 
having  never  recognized  him  as  a  tenant  at 
all,  but  treating  him  simply  as  a  trespasser. 

As  the  Courts,  therefore,  in  this  suit, 
have,  on  the  opinion  expressed  above,  no 
jurisdiction,  we  reverse  the  decree  of  the 
Court  below.  Both  parties  will,  under  the 
circumstances,  bear  their  own  costs. 


The  26th  November  1S64. 

Present; 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson,  Puisne  Judges. 


Jurisdiction— Suit  for  House  and  Ground. 

Cases  Nos.  1573  and  1574  of  1864. 

Special  Appeals  from  a  decision,  passed  by 
Mr,  7.  E.  S.  Lillie,  Additional  Judge 
of  Hooghly,  dated  the  30th  March  1864, 
modifying  a  decision  of  Moulvie  Nazir* 
ooddeen  Mahomed,  Additional  Principal 
Sudder  Ameen  of  that  District,  dated  the 
14th  September  1863. 

Bipro  Doss  Dey  (Plaintiff),  Appellant, 

versus 

William  Wollen  (Defendant),  Respondent. 

Baboos  Mohendro  Loll  Shome  and  Nobo 
Kissen  Mookerjee  for  Appellant. 

Mr.  A.  F.  Lingham  for  Respondent. 

If  a  house  and  two  parcels  of  ground  are  held  and 
enjoyed  together,  forming,  as  it  were,  one  compound  or 
set  of  premises,  the  suit  as  to  the  whole  is  cognizable  by 
the  Civil  Court.  If  one  of  the  parcels  of  land  lies  at  a 
distance,  or  is  wholly  separate  and  distinct  from  the 
other,  the  suit  as  to  the  former  is  not  cognizable  by  the 
Civil  Court* 

These  two  suits,  which  are  instituted 
to  recover  the  rent  of  a  certain  house  and 
lands  (the  rent  claimed  in  the  one  suit  being 
due  for  a  different  lime  from  that  for  which 
the  rent  claimed  in  the  other  was  due),  have 
been  tried  together  in  the  lower  Courts, 
and  have  been  argued  together  before  us. 
The  decision  in  the  one  suit  governs  that 
in  the  other. 

The  plaintiff  sues  to  recover  the  rent, 
firstly,  of  a  house  and  piece  of  ground  occu- 
pied by  the  defendant,  which  bouse  and 
ground  were  originally  held  by  the  defendant 
under  a  lease,  the  terms  of  which  expired 
many  years  ago;  and,  secondly,  to  recover 
the  rent  of  another  piece  of  land  of  which 
the  defendant  became  the  tenant  long  after 
he  took  the  lease  of  the  before-mentioned 
house  and  grounds.  The  Court  of  first  in- 
stance held  that,  as  regards  the  house  and 
grounds  originally  leased,  the  Civil  Court 
had  jurisdiction  to  entertain  the  suit;  and 
the  Court  gave  the  plaintiff  a  decree  for  a 
certain  amount  of  rent.  But,  as  regards  the 
other  parcel  of  land,  it  was  held  that  the 
Revenue  Courts  and  not  the  Civil  Courts 
had  jurisdiction,  and' therefore  the  suit  as  to 
those  lands  was  dismissed.  The  plaintiff 
having  appealed  against  this  decision,  the 
Lower  Appellate  Court  held  that  the  Civil 
Courts  had  no  jurisdiction  as  to  any  portion 
of  the  claim,  and  dismissed  the  suits  with 
costs.  The  Judge  held,  with  reference  to 
the  house  and  grounds  originally  leased,  tlfet, 
as  the  subject  of  the  lease  was  both  ground 
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and  boose,  and  "  it  is  impossibletoseparatethe 
two  to  ascertain  what  amount  of  rent  was 
fixed  on  the  ground,  and  what  amount  on 
the  house;  therefore  the  claims  for  arrears 
of  rent  is  not  cognizable  by  the  Civil 
Courts."  And  he  came  to  the  same  conclu- 
sion with  reference  to  the  other  parcel  of 
land,  because  it  is  described  at  the  foot  of 
the  first  plaint  as  a  parcel  of  purchased  rent- 
free  land. 

The  plaintiff  now  appeals  specially,  con- 
tending that  his  claim  as  to  Both  parcels  of 
land  was  cognizable  by  the  Civil  Court,  and  the 
defendant  appears  and  admits  that,  as  regards 
the  house  and  grounds  originally  leased,  the 
Lower  Appellate  Court  is  wrong,  and  that 
the  case  must  be  remanded  for  trial  on  its 
merits.  There  is  no  doubt  that  as  regards 
the  house  and  grounds  originally  leased  the 
Civil  Court  has  jurisdiction.  The  point 
has  been  distinctly  decided  by  this  Court 
on  several  occasions.  Whether  or  not  the 
Civil  Court  has  jurisdiction  as  regards  the 
second  parcel  of  land,  will,  in  our  opinion, 
depend  upon  whether  that  parcel  does  or 
does  not  substantially  form  part  of  the  grounds 
originally  leased  with  the  house.  If  the  house 
and  the  ground  of  both  parcels  are  held 
and  enjoyed  together,  forming,  as  it  were, 
one  compound  or  set  of  premises,  then  we 
think  the  suit  as  to  the  whole  was  rightly 
brought  in  the  Civil  Court.  If,  on  the  other 
hand,  the  second  parcel  lies  at  a  distance  from 
the  first,  or  is  wholly  separate  and  distinct 
from  it,  and  separately  enjoyed,  then  we  think 
that,  as  to  the  second  parcel,  the  suit  is  not 
cognizable  by  the  Civil  Court. 

The  cases  must  be  remanded  to  the  Lower 
Appellate  Court,  where  they  must  be  re- 
heard with  reference  to  the  above  observa- 
tions. Fresh  issues  must  be  framed,  raising 
distinctly  the  questions  to  be  disposed  of, 
and  the  Court  will  receive  and  try  such 
material  issues  (if  any)  as  either  of  the 
parties  may  wish  to  raise. 


The  26th  November  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Double  Standards  of  Weights  and  Measure- 
ments—Mode of  determining  Custom. 

CasesNos.  1713  and  1714  of  1864  under 
Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
J    Mr.    W.   T.   Tucker,  Judge  of  Backer* 


gunge,  reversing  a  decision  of  Mouhie 
Gholam  //ossein  Khan,  Deputy  Collec- 
tor of  Dukhin  Shabbazpore,  Zillah 
Bhoolooa,  dated  the  18th  and  23rd  Zfc- 
cember  1863. 

No.  1713. 

Bhuggobutty  Churn  Bhuttacharjee  and  others 
(Plaintiffs),  Appellants, 

versus 

.Tameeruddeen  Moonshee  (Defendant), 

Respondent. 

Baboos  Onoocool  Chunder  Mookerjee  and 
Chunder  Mad  hub  Ghose  for  Appellants. 

Baboos  Kalee  MohunDoss  and  Romesh 
Chunder  Mitter  for  Respondent. 

No.  1714. 

Bhuggobutty  Churn  Mcokerjee  (Plaintiff), 

Appellant, 

versus 

Panaoollah  Moonshee  (D  efendant), 
Respondent. 

Baboos  Onoocool  Chunder  Mookerjee  and 
Chunder  Madhub  Ghose  for  Appellant. 

Baboos  Kallee  Mohun  Doss  for  Respondent. 

The  Judge's  dictum  that,  even  if  proof  of  a  double 
standard  of  measurement  were  shown,  such  a  double 
standard  could  not  be  recognized  by  the  Courts  is  wrosg 
in  law.  Different  and  double  standards  of  weiglA 
and  measurements  do  exist  all  over  the  country,  ja 
determining  all  such  customs,  the  existence  or  other*** 
of  the  particular  custom  in  the  particular  locality  of 
thing  which  is  the  subject  of  dispute  must  be  looked  to. 

Thk  case  was  argued  before  the  Judge 
by  the  mutual  consent  of  both  parties  in  one 
point  only,  wis. /what  was  the  proper  length 
of  the  pole  by  which  the  measurement  was 
to  be  made. 

To  this  point  the  contention  before  us  has 
been  limited;  and  after  hearing  full  argu- 
ments on  both  sides,  we  are  of  opinion  that- 
the  existence  of  a  local  custom,  as  asserted 
for  the  plaintiff,  by  which  10  cubits  and  not 
16   cubits  were  the  right  measurement,  has 
not    been   properly    enquired    into.    The 
Judge's  dictum   that,  even    if    proof    of   a 
double  standard  were  shown,  such  a  double 
standard   could  not  be  recognized  by  the 
Courts,  is  clearly  wrong  in   law.    Different, 
and  double  standards  of  weights  and  mea- 
surements do  exist  all  over  the  country,  and 
the  thing  to  be  looked  to  in  detei  mining  aH ; 
such  customs  is  the  existence  or  otherwise 
of  the  particular  custom  in  the  particular 
locality  or  thing  which   is  the  subject  «f 
dispute. 
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The  decision  of  Mr.  Kemp  relied  on  by 
the  Judge  does  not  wholly  invalidate  the 
ptrwannah  of  the  Collector  of  u8o,  which 
allowed  the  pole  of  10  cubits  for  the  mea- 
surement of  ryot  land  for  special  reasons 
shown.  That  decision,  and  any  other  decision 
•as  to  pole  or  guz,  may  be  very  good  as  pieces 
of  evidence.  But  that  point  is  one  which 
requires  the  evidence  of  persons  resident  on 
the  spot  as  to  the  existence  or  not  of  a 
double  standard  of  measurement .  in  the 
same  pergunnah,  or  in  any  one  part  of  the 
same  pergunnah. 

We  annul  the  decision  of  the  Judge  which 
entirely  reverses  that  of  the  first   Court,   and 
remand  the  case  to  him.     The  Judge  will 
either  himself  take  the  evidence  of  witnesses 
from  the  spot  who  may  be  produced  by  either 
party,    or    he    will    depute   a    Civil    Court 
*  Ameen  or  some  qualified  person  to  the  spot 
to  make  a  local   enquiry,   if  he  think  this 
the  best  mode  of  arriving  at   the   truth.     He 
will  then  compare   this  fresh   evidence  with 
the  documentary  and  other  evidence,  already 
|    filed  on   the  record,   and   he  will  specially 
i    direct  his  attention  to  the  perwannah  of  the 
|    Collector   of  1180,  and  say  whether  this  was 
a  trustworthy  document,   whether   it  recog- 
nized the  existence  of  a  general   custom  all 
over  that  part  of  the  country,  or  whether  it 
was  only  intended  to  apply  to  a  particular  ta- 
,  look,  and  on  the  existing  evidence,  as  well  as 
On  any  fuither  evidence,  he  will  say  whether 
or  not  the  double   standard   locally  prevails. 
If  the  10  cubits  standard  be  shown  to  be  the 
1  established    measurement  for  persons  in  the 
situation  of  the  defendants  in  that  part  of 
the  pergunnah,   or  in  the  estates  adjacent  to 
.the  one   in   dispute,   he  will   then   give  the 
plaintiff  the  benefit  of  the  same. 
Remanded  accordingly. 


The  26th  November  1864. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Puisne  Judges, 

Government  Khas  Mehals— Registration  of 

Transfers. 

Case  No.  15  30  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  F.  L.  Beaufort,  Judge  of  the  24- 
Pergunnahs,  dated  the  15th  January  1864, 
modifying  a  decision  of  Mr.  W.  Cardoso, 
Deputy  Collector  of  Diamond  Harbour, 
dated  the  16th  October  1863. 


Horo  Mohun  Mookerjee  (Plaintiff),  Appellant, 

versus 

Ram  Coomar  Miner  and  others  (Defendants), 
#  Respondents. 

Baboos  Baney  Madhub  Banerjee  and  Pearee 
Mohun  Mookerjee  lor  Appellant. 

None  for  Respondents. 

The  pu i chaser  of  a  Government  khas  mehal  is  not 
bound  by  the  transfer  of  the  rights  of  any  of  the  origi- 
nal tenants,  which  has  never  been  registered  or  recog- 
nized by  himself  or  by  Government ■  but  can  sue  the 
original  tenants  for  their  arrears  of  rent. 

The  plaintiff  sued  three  persons  in  the 
Court  of  the  Deputy  Collccior  for  arrears 
of  rent.  One  of  the  defendants,  Ram  Cco- 
mar  Milter,  admitted  his  liabiliiy  for  a  share 
of  the  rent.  Certain  third  patties  intervened, 
and  alleging  that  the  remaining  shaies  had 
become  vested  in  them,  admitted  that  they 
are  liable  for  the  residue  of  the  rent  due. 
The  defendants,  Ram  Coomar  and  the  inter- 
veners, paid  into  Court  the  amounts  which 
they  admitted  respectively.  The  Deputy 
Collector  gave  a  decree  in  favour  of  the  plaint- 
iff according  to  the  admission  of  Ram  Coo- 
mar and  the  intervenors,  and  ordered  that 
his  claim  should  be  satisfie  1  out  of  the  money 
paid  into  Court.  The  plaintiff  appealed  from 
this  decision,  contending  that  he  had  no- 
thing to  do  with  the  intervenors,  and  was  not 
bound  to  accept  their  rent  from  them  ;  and 
urging  that*  he  had  sued  the  parties  who 
were  liable  according  to  the  jummabundee 
made  when  the  estate  was  a  Govern- 
ment khas  mehal,  according  to  a  kubooleut 
given  by  them  in  1245.  The  Lower  Appel- 
late Court  held  that,  in  the  absence  of  any 
evidence  as  to  occupancy  during  the  period 
for  which  the  arrears  were  claimed,  the  plaint- 
iff could  not  recover  on  documents  of  old 
date,  and  that  in  point  of  fact  the  plaintiff 
could  not  refuse  to  recognize  transfers  of 
land  which  had  occurred  previous  to  the 
time  when  he  acquired  the  estate.  But  the 
Court  also  held  that  the  Deputy  Collector 
was  wrong  in  awarding  to  the  plaintiff  the 
money  deposited  by  the  intervenors,  and 
therefore  reversed  the  original  decision  as  to 
the  inteivenor's  deposit,  while  the  judgment 
as  against  the  defendant,  Ram  Coomar,  was 
confirmed. 

The  plaintiff  now  appeals  specially  from  the 
decision  of  the  Lower  Appellate  Court  raising 
before  us  the  same  questions  as  those  which 
he  unsuccessfully  raised  there.  We  think 
that  the  decision  of  the  Judge  is  wrong. 
The   plaintiff  •  purchased    his   khas  mehal 
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from  Government,  and  received  from  the 
vendors  a  jummabundee  and  a  kubooleut, 
from  which  it  appeared  that  the  persons 
whom  he  made  defendants  are  the  persons  to 
whom  he  was  ihen  entitled  to  look  for  his 
rent.  It  may  be  that  the  defendants  who 
did  not  appear  have  since  transferred  their 
interests  to  the  interveners,  and  that  they 
had  a  right  so  to  do.  Still,  as  they  are 
persons  who  undoubtedly  were  liable  for  the 
rent,  and  as  no  transfer  from  them  has  ever 
been  registered  or  recognized  in  any  way  by 
the  plaintiff  or  by  Government  from  whom 
the  plaintiff  purchased,  the  defendants  ori- 
ginally sued  are  the  persons  now  primd 
facie  liable  for  the  rent,  and  the  plaintiff  has 
a  right  to  have  their  arrears  in  this  suit, 
and  to  make  them  show  cause  why  they 
should  not  be  held  'responsible  for  those 
arrears.  If  a  legal  transfer  of  the  rights  of 
any  of  the  original  tenants   has  taken  place 


Bab 005  Khhen  Kishort  Ghose,  Hem  Chun- 
der  Banerjee,  and  Chunder  Mad  hub 
Ghose  for  Respondents. 

A  tenant  under  two  zemindars,  whose  estates  are 
separate,  though  the  lands  comprising  them  are  ac- 
cidentally held  ijmalee,  may  stand  upon  his  rights  as 
to  one,  and  waive  them  as  to  the  other. 
(  The  tenant  is  entitled  to  the  presumption  under  sec- 
tion 4,  Act  X.  of  1859,  on  proof  of  his  uniform  payment 
for  twenty  years.  If  he  fail  to  prove  this,  the  onus  is 00 
the  plaintift  to  prove  increase  in  the  value  of  the  produce 
or  in  the  productive  power  of  the  land ;  whereupon  the 
Judge  should  ascertain  the  prevailing  rates  in  the  neigh- 
bourhood. If  the  rents  in  the  neighbourhood  have  not 
adjusted  themselves  to  the  altered  circumstances  of  the 
lands,  the  Judge  should  adjust  the  rents  on  the  defend- 
ant's land  according  to  the  method  of  proportion,  1.  e , 
the  increased  rent  must  bear  to  the  old  rent  the 


proportion  as  the  former  value  of  the  produce  of  the  anil 
Dears  to  its  present  value. 

There  are  in  the  district  of  the  ai-Per* 
gunnahs  two  separate  decennially -settled 
estates  within  the  same  area,  of  which  area  one4 
zemindar  collects  seven  annas  of  the  rent, 


the  plaintiff   is  entitled   to   know   what  the   and  the  other  nine  annas.    The  plaintiff  i» 


nature  of  that  transfer  is,  so  that  he  may  be 
able  to  consider  whether  he  chooses,  or  can 
be  legally  compelled,  to  recognize  or  be 
bound  by  it.  We  think  the  Judge  was 
right  in  holding  that  the  money  deposited 
by  the  intervenors  ought  not  to  be  paid  to  the 

plaintiff. 

The  suit  must  be  remanded  to  the  Lower 
Appellate  Court  for  re-trial  with  reference 
to  the  above  remarks. 


The  26th  November  1864. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Tenants  under  two  Zemindars  having  Separate 
Estates,  but  holding  ijmalee — Enhancement — 
Presumption  of  Occupancy  before  Permanent 
Settlement— Proportion. 

Case  No.  1680  of  1864  under  ActX.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  F.  L.  Beaufort,  Judge  of  the  24- Per- 
gunnahs,  dated  the  6th  April  1864, 
affirming  a  decision  passed  by  the  Deputy 
Collector  of  that  District,  dated  the  2gth 
January  1864. 

Sbib  Narain  Ghose  (Defendant),   Appellant, 

versus 

Kashee  Pershad  Mookerjee  and  others 
(Plaintiffs),  Respondents. 

Idr.  C.  Gregory  and  Baboo  Anund  Gopal 
Paulitiox  Appellant. 


this  case  is  the  Collector  of  the  seven  annas, 
and  he;  after  notice  served,  sued  a  ryot  of  his 
for  rent  at  the  enhanced  rate  on  the  giound 
that  the  value  of  the  produce  or  productive 
power  had  been  increased  otherwise  than 
through  the  agency  of  the  ryot. 

The  ryot  pleaded  that,  under  section  4  et 
Act  X.  of  1859,  as  he  had  paid  rent  for  Iwetff 
years  at  an  unvarying  rate,  the  preaumptio* 
arose  that  he  had  paid  rent  from  the  Setda» 
ment,  and  for  the  sake  of  supporting  Hi 
plea,  he  filed  copies  of  the  jummabundqi 
papers  of  11 90. 

The  first  Court  gave  plaintiff  a  decree  hr 
the  enhanced  rate  on  the  ground  that  te 
under-tenant  of  plaintiff  pays  to  the  nw* 
annas  zemindar  4  rupees  a  beegba. 

The  Judge  considered  that,  as  the  defend* 
ant  had  agreed  to  pay  an  enhanced  rate  tot 
nine  annas  zemindarv  the  variance  to  Ikt 
nine  annas  proprietor  must  be  considered  % 
variance  as  to  the  seven  annas ;  and  not  beta 
protested,  the  Judge  affirmed  the  rates  law 
down  by  the  first  Court. 

Defendant  now  appeals  specially,  urging 
1  st,  that,  though  he  may  have  agreed  to  pay 
enhanced  rent  to  the  nine-annas  zemindar,  he 
has  made  no  such  agreement  with  the  se 
annas ;  that  the  estate  being  separate,  though 
land  accidentally  held  ijmalee,he  may  stand 
his  rights  as  to  the  seven-annas  holder,  though1 
he  does  not  so  act  with  reference  to  the 
annas  ;  that  consequently  his  plea  under 
tion  4  of  Act  X.  of  1859  should  be  fully 
quired  into ;  that,  moreover,  no  full  and 
quate  enquiry  by  the  Judge  as  to  the 
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of  the  productive  power  or  value  of  the  pro* 
duce  of  the  land  has  been  made  so  as  to* en- 
title plaintiff  to  4  rupees  a  beegha. 

We  think  that  the  contention  of  defendant 
is  sound,  and  that  it  is  quite  competent  fo  a 
tenant  with  two  zemindars,  whose  estates  are 
of  the  anomalous  nature  as  those  under  no- 
tice, to  stand  upon  his  rights  as  to  one,  and 
to  waive  them  as  to  the  other,  and  that  the 
doctrine  of  the  judge  which  applies  to  the 
holders  of  diffeient  shares  in  the  same  estate 
will  not  apply   to  the   holders  of  different 
estates     The  defendant's  plea,   then,  under 
section  4  of  Act  X.  of  1859,  must  be  enquired 
into.    The  defendant  proves  that  he  has  paid 
the  same  rent  for  twenty  years,  the  presump- 
tion alluded  to  in  that  section  will  arise.     If, 
however,  he  shall  fail  to  establish  this  plea, 
it  will  then  be  necessary  for  thejudge  care- 
L  folly  to  look  into  the  evidence  of  the  plaint- 
iff  brought  forward  to  prove  that  the   value 
of  the  produce  or  of  the  productive  power  of 
the  land  has  increased,  and  defendant's  rents 
were  lowly  adjusted;  and  having  ascertained 
this  point  affirmatively,  he  will   then,  either 
by  the  evidence  before  him,  or  by  enquiry  in 
the  Mofussil,   if  necessary,   ascertain   what 
lent  is  paid  for  land  of  equal    fertility   by 
ryots  of  the  same  class  with  the  defendant  in 
die  adjacant  places  according  to  the  custom 
of  the  country,  and   assess  the   rent  of   the 
defendant  at  the  rate   which   appears  under 
.Aat  custom  fair  and  equitable.     Should  it  on 
^aquiry    transpire   that   rents   in    the  neigh- 
bourhood  have   not  adjusted  themselves  to 
the  altered  circumstances  of  the   lands,   the 
jpdge  will  then  adjust  the  rents  on  defend- 
jai"s  land  according  to  the  method  of  pro- 
portion, that  is,  the  increased  rent  must  bear 
Id  the  old  rent  the  same  proportion  as  the 
former  value  of  the  pioduce  of  the  soil   bears 
to  its  present  value.    Of  course,  should  it  ap- 
pear that  neither  the  value  of   the   produce 
■  pOT    the    productive    power    of    the     lands 
has  increased,    the   plaintiff's   present    suit, 
which  is  founded  on  such  alleged  increase, 
ttust  be  dismissed  with  costs. 


The  28th  November  1864. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  F.  A.  Glover,  Puisne  Judge. 

Hindoo  Law  of  Inheritance — Sisters. 

Case  No.  63  of  1864. 

)  Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Chitta- 
gong,   dated   the    29th    September    i$6jt 
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affirming  a  decision  passed  by  the  Moon* 
siff  of  that  District,  dated  the  6th  April 
1861. 

Ramdyal  Deb  and  others  (Defendants), 

Appellants, 

versus 

Musst.  Magnee  and  others  (Plaintiffs), 
Respondents. 

Baboo  Mutty  Lall  Mookerjee  for  Appellants. 

Baboos     Kishen     Succa     Mookerjee     and 
Chunder  Madhub  Ghose  for  Respondents. 

According  to  Hindoo  law,  a  sitter  cannot  inherit  as 
heir  to  her  brother. 

The  plaintiffs  in  this  suit  (special  respond- 
ents before  us)  sued  as  heirs  of  their  father, 
Jeetram,  to  recover  possession  of  certain 
Nowabad  and  rent-free  lands,  forming  part 
of  the  ancestral  estate.  Their  claim  was  re- 
sisted on  the  ground — (1)  that  the  suit  was 
barred  by  limitation ;  (2)  that  the  plaintiffs, 
according  to  Hindoo  law,  wese  not  Jeetram's 
heirs ;  (3)  that  the  defendants  were  in  posses- 
sion by  purchase  of  all  the  Nowabad  lands ; 
and  (4)  that  the  rent-free  lands  had  been  and 
were  still  set  apart  for  the  maintet  ance  of  the* 
Idol  Kalachand. 

The  case  was  originally  decreed  in  the 
plaintiffs'  favour,  but  on  appeal  to  this  Court 
(Norman  and  Kemp,  Judges)  it  was  remanded 
to  try  two  issues — (1)  were  the  plaintiffs  heirs 
of  Jeetram  according  to  Hindoo  law;  and 
(2)  was  part  of  the  land  claimed  debuttur  or 
mal? 

The  Principal  Sudder  Ameen  decreed  for 
the  plaintiffs  on  the  first  point;  and  on  the 
second,  whilst  he  found  that  part  of  the  land 
was  debuttur,  awarded  the  plaintiffs'  joint 
possession  cf  the  endowment  with  the  de- 
fendants, leaving  the  management  of  the  idol 
between  them. 

Against  this  decision,  the  defendants  have 
again  appealed  specially,  their  objections 
being  that  the  Principal  Sudder  Ameen 
did  not  properly  try  the  question  cf  heirship, 
and  that,  although  the  plaintiffs  claimed  the 
endowed  lands  absolutely  as  part  of  their 
ancestral  mal  property,  the  lower  Courts 
gave  them  a  joint  tenancy  thereof  with  the 
defendant^,  and  associated  both  parties  in  the 
management  of  the  idol. 

With  regard  to  the  first  objection,  we 
observe  that,  in  reading  the  original  decision 
of  the  lower  (1*.  e.t  the  MoonsifTs)  Court, 
dated  the  6th  April  186 1,  it  appears  that 
it  was  the  case  of  both  parties,  and  never 
denied,  tnat  the  plaintiffs'  father,  Jeetram, 
died  leaving  a  son,  Golab  *Chunder,    two 
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daughters  who  are  now  the  plaintiffs,  his 
widow,  Jusoda,  and  his  mother,  Soolochuna, 
him  surviving.  Had  the  Munsiff's  judgment 
been  before  the  Court  at  the  first  hearing, 
there  could  have  been  no  remand ;  but  the 
document  was  not  translated  with  the  other 
papers,  the  pleaders  engaged  being  apparent- 
ly ignorant  of  the  importance  of  the  facts 
therein  stated,  and  was  not  brought  to  the 
Court's  notice. 

On  the  plaintiffs'  own  case,  it  appears 
that  they  claim  as  heirs  of  Golab  Chunder, 
and  as  a  sister  cannot,  according  to  Hindoo 
law,  inherit  as  heir  to  her  brother  (vide 
Macnaghten's  Hindoo  Law,  Volume  2,  page 
107),  the  decision  of  the  Court  belo\t 
must  be  reversed,  and  the  suit  dismissed 
without  costs,  the  expense  of  the  remand 
having  been  occasioned  by  the  neglect  of  the 
appellant's  pleaders  to  bring  the  facts  of  the 
case  properly  before  the  Court  at  the  first 
hearing. 

The  28th  November  1864. 

Present : 

The  Hon1>le  H.  V.  Bayley  and  A.  G.  Mac- 
pherson,  Puisne  Judges. 

Section  73,  Act  VIII.  of  1859— Discretion 
of  Court  to  make  Persons  not  before  it 
Parties  to  a  Suit. 

Case  No.  152  of  1864  under  Act  X.  of  1859. 

Regular  Appeal  from  a  decision  passed  by 
Moulvie  Abdul  Luteef  Deputy  Collec- 
tor of  the  24-Pergunnahsf  dated  the  30th 
September*  1861. 

Poran  Mundul  Mollah  (Plaintiff),  Appellant, 

versus 

Sham  Cnand  Ghose  and  others  (Defendants), 

Respondents. 

Baboos   Sreenath    Doss   and    Mohinee   Mo- 
hun  Roy  for  Appellant. 

Baboos    Dwarkanath    Mitter    and     Unnoda 
Pershaud  Banerjee  for  Respondents. 

Section  73,  Act  VIII.  of  1859,  i*  permissive,  not 
imperative.  The  Deputy  Collector  exercised  a  proper 
discretion  t.i  refusing  to  bring  the  present  talookdars 
before  ths  Court  on  the  plaintiff's  application,  after 
his  case  had  been  gone  into,  when  he  did  not  sue  them 
before,  although  they  were  the  parties  from  whom,  if 
he  succeeded  in  his  suit  for  possession,  he  would  have 
to  recover  possession,  and  when  for  this  very  reason 
the  suit  could  not  duly  proceed  without  those  parties 
being  present. 

This  is  an  appeal  from  the  decision  of 
Moulvie  Abdool  Luteef,  Deputy  Collector  of 
ttje  24-Pergunnahs,  in  which  the  plaintiff,  in 
a  suit  for  possession  under  Act  X.  of  1659, 


failed  to  sue  the  talookdars  in  possession  at 
the  time  of  suit,  but  only  sued  those  who 
were  previously  so.  The  Deputy  Collector, 
under  these  circumstances,  non-suited  the 
plaintiff,  or  rather  rejected  the  plaint 

Plaintiff  appeals,  urging  that  he  filed  a 
supplementary  petition  with  a  view  to  make 
the  present  talookdars  defendants,  and  that 
the  Deputy  Collector  was  therefore  bound  to 
do  so,  and  iroceed  with  the  suit  on  the 
strength  of  such  petition.  Further,  the  ap- 
pellant states  in  hfs  grounds  of  appeal  that, 
as  he  sued  the  parties  who  ousted  him,  that 
is,  the  former  talookdars,  the  suit  was  legally 
and  properly  brought,  and  might  have  been 
decreed. 

It  is  clear  from  the  record  that  this  sup- 
plementary petition  was  filed  after  plaintiff's 
case  had  been  gone  into,  and  some  of  his  wit- 
nesses examined.  It  was  therefore  not  filed 
in  due  time  so  as  to  make  it  proper  for  the 
Deputy  Collector  to  receive  it.  Section  7} 
of  Act  VIII.  of  1059,  by  which  alone  parties, 
not  before  the  Court,  may,  on  motion  or  of 
the  Court's  own  view  of  the  law,  be  brought 
before  it,  is  not  imperative tm  but  permissive. 
Nor  can  we  say  in  this  case  that  there  has 
been  any  improper  use  of  judicial  discretion 
in  the  Deputy  Collector  in  refusing  to  bring' 
the  present  talookdars  before  the  Court, 
when  plaintiff  asked  for  this  only  after  his 
case  had  been  gone  into,  whereas  he  did  not 
sue  them  before,  although  they  were  the  par- 
ties from  whom,  if  he  got  a  decree,  he  wonU 
have  to  receive  possession.  Nor  could  the 
suit  for  this  very  reason  duly  proceed  with- 
out those  parties  being  present.  Their  pre- 
sence, however,  as  before  observed,  could  n(fc 
in  our  opinion,  be  fairly  looked  for  in  thfr 
suit  only,  after  plaintiff's  case  had  been  gone 
into  in  their  absence. 

Under  this  view  of  the  case,  we  see  do 
sufficient  reason  to  interfere  with  the  deci- 
sion of  the  Court  below ;  and  we  according- 
ly dismiss  the  appeal  with  costs. 


The  28th  November  1864. 

Present  ; 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson,  Puisne  fudges. 

Jurisdiction— Sales  of  Mokurnreea, 

Case  No.  1590  of  1864. 

Special  Appeal  from  a  decision  passed  tp 
Moulvie  Alt'  Azim  Khan,  Prinafm 
Sudder  Ameen  of  Behar9  dated  the  iqOk 
April  1864,  affirming  a  decision  pmdr 
by     Moulvie     Syud     Mahomed    ffifirf? 
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Khan,    S udder   Ameen   of  that    District, 
dated  the  10th  September  1863. 

Oomadhur  Bhut  and  others  (Defendants), 

Appellants, 

versus 

Mahomed  Luteef  (Plaintiff),  Respondent, 

Mr.  A.  F.  Lingham  for  Appellants. 

Mr.  C.  Gregory  and  Moonshee  Ameer  Ali 

for  Respondent. 

Suit  for  declaration  of  title  and  confirmation  of 
possession  on  a  mokururee  which,  the  defendant  (an 
auction- purchaser  at  a  sale  in  execution  of  a  decree  for 
arrears  of  rent)  contends,  went  with  his  purchase. 
Held  that  the  Civil  Court  has  jurisdiction  in  such  a 
case,  and  that  the  omission  of  the  Collector  to  register 
or  reserve  the  plaintiff's  property  in  his  sale  of  the 
property  of  the  defaulter,  who  was  a  separate  party,  did 
not  affect  the  question. 

*  • 

Plaintiff  sued  for  declaration  of  title  and 
confirmation  of  possession  on  a  certain  mo- 
kururee, which  was  claimed  by  defendant,  an 
auction-purchaser  at  a  sale  in  execution  by  the 
Collector  for  arrears  of  rent,  and  which 
mokururee  the  defendant,  auction-purchas- 
er, contended,  went  with  his  purchase.  It 
further,  appeared  that,  previous  to  the  sale  in 
execution  for  arrears,  the  plaintiff  petitioned 
the  Collector  to  register  and  reserve  his 
mokururee  right,  but  the  Collector  did  not 
do  so. 

Upon  the  pleadings  and  evidence  both  the 
lower  Courts  found  the  mokururee  to  be 
genuine  and  valid,  and  decreed  plaintiff's 
claim  accordingly. 

Defendant,  the  auction- purchaser,  appeals 
specially,  urging — 

I.  That  the  Civil  Courts  had  no  jurisdic- 
tion. 

II.  That  the  mokururee  was  a  false  and 
fictitious  one. 

HI.  That  as  it  had  not  been  registered 
and  reserved  by  the  Collector,  it  must  pass 
with  the  purchase  of  the  special  appellants. 

On  a  reference  to  the.  record,  we  are  un- 
able to  see  any  want  of  jurisdiction.  It  is 
true  that  it  has  been  held  by  this  Court,  on 
16th  March  1864,  that  the  Civil  Court  has 
no  jurisdiction  to  reverse  a  sale  made  by  a 
Collector  in  execution  of  a  decree  for  arrears 
of  rent  under  Aft  VI 11.  of  1835,  on  the 
plea  of  irregularity  in  the  Collector's  proce- 
dure ;  but  this  is  not  a  case  of  that  nature. 
Here  is  an  ordinary  suit  for  the  declaration 
of  a  civil  right- to  plaintiff,  which  is  contested 
by  defendant.  The  real  question  is  whether 
this  mokururee  was  a  genuine  one  belonging 
to  plaintiff ;  or  whether  it  passed  10  the  auc- 
tion-purchaser together  with  the  rights  and 
interests   of   the     judgment-debtor.      The 
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Courts  below  have  found  as  a  fact  On  the 
evidence  that  the  mokururee  is  genuine  and 
plaintiff's,  and  not  fictit  ous,  and  not  the 
property  of  the  judgment  debtor,  as  averred  by 
defendant.  With  such  a  finding  of  fact  we 
cannot  interfere  in  special  appeal.  Nor  does 
the  omission  of  the  Collector  as  to  register- 
ing or  reserving  plaintiff's  property  in  his 
sale  of  the  property .  of  the  defaulter,  who  was 
a  separate  party,  affect  the  question. 

We  accordingly  dismiss  the  special  appeal 
with  costs. 


The  28th  November  1864. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice^  and  the  Hon'ble  G.  Campbell, 
Puisne  Judge.  . 

Section  348,  Act  VIII.  of  1859—  Assessment  of 
Damages  on  Defendants  not  Parties  to  the 
Appeal. 

Case  No.  1724  of    864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  J.  S.  Bell,  Principal  Sudder  Ameen 
of  Dacca,  dated  the  28th  March  1864, 
modifying  a  decision  of  Mr.  W.  Penning- 
ton, Sudder  A  meen  of  that  District,  dated 
the  2jth  February  1863. 

Anund  Chunder  Goopto  (Defendant), 
Appellant, 

versus 

Mohesh  Chunder  Mozoomdar  and  others 
(Defendants),  Respondents. 

Baboo  Omesh  Chunder  Banerjee  for 
Appellant. 

Baboo  Nulit  Chunder  Sein  for  Respondents 

Section  348,  Act  VIII.  of  1859,  is  wide  enough  to 
empower  an  Appellate  Court  on  cross-appeal  to  re-open 
the  whole  case,  and  assess  damages  on  defendants  who 
had  been  acquitted  in  the  original  suit,  and  who  were  not 
parties  to  the  appeal. 

This  was  a  suit  for  an  assault  against 
several  defendants.  The  lower  Court  gave 
a  decree  against  one  Mohesh  Chunder  Mo- 
zoomdar with  100  rupees  damages.  Mohesh 
Chunder  appealed,  on  which  the  plaintiff 
objected,  on  cross-appeal  under  section  348 
of  Act  VIII.  of  1*59,  that  the  damages 
were  insufficient,  and  that  other  defendants, 
who  had  been  acquitted,  ought  to  have  been 
made  jointly  liable.  The  Lower  Appellate 
Court,  having  brought  these  defendants 
before  it,  increased  the  damages  and  assessed 
them  jointly  on  the  original  appellant  and 
one  of  these  acquitted  defendants,  Anund 
Chunder  Goopto. 
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Anund  Chunder  Goopto  objects  in  special 
appeal  before  us  that,  as  he  was  not  a  party 
to  the  appeal,  the  Lower  Appellate  Court  had 
no  jurisdiction  under  section  348  to  make 
him  liable.  But  the  language  of  that  sec- 
tion is  perfectly  general,  and  we  think  that  it 
empowered  the  Appellate  Court  to  re-open 
the  whole  case  on  the  cross-appeal. 

The  appeal  is  therefore  dismissed  with 
costs  and  interest. 


The  28th  November  1864. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Prescriptive  Right — Easement. 

Case*  No..  804  of  1864. 

Special  Appeal  from  a  d:cision  passed  by 
Mr.  A.  W.  Russell,  *  Officiating  Judge  of 
Behar,  dated  the  15th  March  1864,  revers- 
ing a  decision  of  Syud  Mahomed  Wajid 
Khan,  Sudder  Ameen  of  that  District, 
dated  the  30th  November  rS6j. 

Moonshee  Zumeer  Alt  and  others  (Plaintiffs), 

Appellants, 

versus 

Mussamut  Doorgabun  (Defendant), 
Respondent, 

Mr!  J.  Baptist  for   Appellants. 

Mr.  C  Gregory  and   Baboo  Onoocool  Chun' 
der  Mookerjee  for  Respondent. 

A  grant,  either  express  or  implied  in  prescription,  is 
necessary  to  establish  an   easement.     Conclusive  cvi- 

.  dence  is  required  to  prove  an  easement,  the  result  of 
which  is  great  damage  to  the  servient  tenement.   With- 

.  out  an  uninterrupted  user,  there  can  be  no  claim  to  an 
easement. 

The  facts  of  this  case  are,  to  a  great  extent, 
uncontested. 

The  plaintiff  (who  is  the  special  appellant 
before  us)  has  a  mehal  named  Belaree,  a 
part  of  which  is  a  Bund  running  north  and 
south.  The  defendant's  land  lies  south  of 
the  plaintiff's,  and  a  continuation  of  the  Bund 
or  Alung  (whichever  it  may  be)  to  the  extent 
of  some  60  feet  (10  Bans)  is  within  it.  The 
special  appellant  relies  on  the  Bund  to  pre- 
vent the  escape  of  the  surface  water,  or  to 
keep  up  a  supply  for  irrigation  purposes. 
Tne  special  respondent  cuts  that  part  of  it 
which  lies  within  his  own  land,  to  let  out  the 
water  which  is  damaging  his  crops. 

This  suit  was  brought  to  restrain  the  de- 
fendant from  so  dtoing,  on  ihe  ground  that 
the  Bund  has  always  been  kept  up,  and  that 


the  plaintiff  had  the  right  to  repair  it.  and 
so  keep  in  the  surface  water  for  the  use  of 
his  own  lands. 

The  Court  of  first  instance  ordered  that  the 
Bund  should  be  cut  at  certain  seasons  and 
closed  at  others,  and  that  the  plaintiff  should 
pay  the  defendant  a  yearly  sum  for  the  loss 
which  he  would  undoubtedly  experience  from 
being  unable  to  let  off  the  surplus  water. 
This  decree  the  Judge  set  aside  as  impossi- 
ble of  execution,  and,  holding  that  the  plaint- 
iff had  not  proved  his  right  to  enter  on  the 
defendant's  land,  and  keep  the  Bund  in  repair, 
passed  judgment  against  him. 

The  only  tangible  objection  taken  in  spe- 
cial appeal  is  that  the  Judge  is  wrong  in  lav 
in  holding  that  the  special  respondent's  act  is 
not  a  legal  injury. 

We  see  no  reason  to  interfere.  Tne  spe- 
cial appellant  claims  a  certain  "easement" 
over  the  land  of  the  special  respondent,  and 
10  establish  this  must  show  a  grant  either 
express  or  implied  in  prescription.  The 
first  he  does  not  attempt  to  do,  and  the 
second  is,  in  the  opinion  of  the  Judge,  entirely 
unproved.  This  is  a  question  of  fact  witn 
which  we  could  not  in  any  case  interfere  in 
special  appeal.  But  we  may  note  our  con- 
currence with  the  Judge  in  the  opinion  that 
evidence  to  prove  a  customary  right  of  tail 
description,  the  result  of  which  is  great 
damage  to  the  "  servient  tenement, "  should 
be  of  a  very  conclusive  nature. 

The  general  rule  of  law  in  cases  of  litk 
by  prescription  is  that  there  must  have  been 
an  uninterrupted  user  as  of  right  exercised 
neither  by  force  nor  by  stealth,  nor  at  the 
mere  will  and  favour  of  the  other  party,  aad 
the  right  claimed  must  not  be  so  large  as  to 
extinguish  or  destroy  all  the  ordinary  use* 
or  profits  of  the  property.. 

This  uninterrupted  user  has  not  been  prov- 
ed, and  the  special  appellant  has  therefore  no 
claim  to  the  "  easement." 
The  appeal  is  dismissed  with  costs. 


The  28th  November  1864. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  A.  G, 
Macpherson,  Puisne  Judges* 

Permanent  Settlement  (Date  of,  in  Jessore) 
— Enhancement — Variations  of  Jumna. 

Case  No.  1528  of  1864  under  Act  X.  of  1859, 

Special' Appeal  from    a   decision    passed   kf 
Mr.    F.  B.  Simson,  Judge  of  Jester* 
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da/id  the  22nd  March  1864,  affirming  a 
decision  passed  by  Baboo  Annund  Mohun 
Muzoomdar,  Deputy  Collector  0/  that  Dis- 
trict, dated  the  2gth  January  1863. 

Baboo  Hiiro  Nath  Roy  and  others  (Plaintiffs), 

Appellants, 

versus 

Ameer  Biswas  and  others  (Defendants), 
Respondents, 

Baboos  Sreenath  Doss  and  Bungs hee  Dhur 
Sein  for  Appellants. 

None  for  Respondents. 

The  date  of  the  permanent  settlement  for  the  district 
of  jessore  was  ths  nth  April  1790.  The  variation  of  a 
few  rupers  between  a  ryot's  admitted  jumma  and  the 
jumma  of  his  dowl  is  not  such  a  variation  as  to  destroy 
the  right  of  a  fixed  jumma. 

This  was  a  suit  after  notice  to  enhance  the 
rents  of  certain  lands  in  the  occupation  of  de- 
fendants on  the  allegation  that  the  defendants 
did  not  hold  them  at  the  usual  pergunnah 
rates  and  after  notice  to  that  effect.  The 
defendants  pleaded  that  they  had  held  for 
upwards  of  twenty  years  at  a  fixed  rent  of 
Sicca  rupees  587  or  624  rupees  2  annas  2  pies, 
and  that  this  fact  created  the  presumption 
that  they  held  at  such  fixed  rent  at  the 
time  of  the  permanent  settlement,  and  that 
consequently  they  were  not  liable  to  have 
their  rents  enhanced.  The  judgment  of 
the  Deputy  Collector  was  in  these  terms : — 
"  The  plaintiffs  have  not  adduced  any  proofs, 
oral  or  documentary,  showing  that  the  said 
mebal  in  dispute  was  acquired  subsequent  to 
the  decennial  settlement  or  that  the  rate  of 
rent  thereof  was  changed  at  any  time  within 
twenty  years  prior  to  the  institution  of  this 
suit."  Under  these  circumstances,  he  dis- 
missed the  plaintiff 's  suit,  referring  to  section 
16,  Ad  X.  of  1859,  in.supportof  his  judgment. 
The  plaintiff  appealed,  and  the  Judge  on 
that  appeal  received  fresh  evidence  by 
consent  of  both  parties.  The  Judge  states 
that  "the  argument  as  to  the  twenty  years' 
payment  falls/'  because  a  dowl  had  been  put 
in  which  "  appears  to  have  been  given  in  1 1 97 
Bengal  i£ra,or  1790  A.  D.,"  and  fixing  the 
rent  at  Sicca  rupees  614  and  15  annas.  The 
plaintiff  relied  before  the  Judge  on  the  fact 
that  it  was  a  varying  jumma,  because  the 
defendants  stated  it  to  be  Sicca  rupees  587, 
while  the  dowl  stated  it  to  be  Sicca  rupees  614 
id  15  annas;  that  the  Board  in  1 183  men- 
[ioned  the  property  as  having  a  jumma  of  809 
ipees  15  annas  3  pies,  and  the  quinquennial 
ipers  of  1 208,  Bengal  -/Era,  recorded  it  as 
iving  a  jumma  of  rupees  562  and  6  annas, 
*he  Judge,  in  considering  this  plea, stated  that 


ihe  date  of  the  permanent  settlement  should, 
under  section  1,  Regulation  I.  of  1793,  be  held 
to  be  the  1st  May  1793,  or  I20°  &•  &->  *nd 
he  thought  that  the  russudee  or  progressive 
jumma  referred  to  in  the  dowl  was  not  to  be 
considered  such  a  varying  jumma  as  to  affect 
the  sum  finally  reached  by  that  process  as  the 
fixed  jumma — vis,  Sicca  rupees  614  and  15 
annas. 

The  Judge  observes,  as  to  the  papers  filed 
before  the  Board  in  11  £3,  that  they  bear  the 
remark  of  the  Secretary  that  they  are  not 
authenticated,  and  he  does  not  consider  that 
the  quinquennial  papers  are  of  such  weight 
that  they  can  prevail  against  the  dowl.  The 
Judge,  on  this  view  of  the  case,  decided  that 
the  defendant's  tenure  was  one  held  at  a  fix- 
ed jumma  from  the  time  of  the  permanent 
settlement  under  the  dowl,  and,  as  such,  not 
liable  to  enhancement.  The  plaintiff's  ap- 
peal was  dismissed  by  him  accordingly. 

Plaintiff  now  appeals  specially,'  urging  :— 

I.  That  he  can  enhance,  as  the  record 
shows  the  jumma  to  have  been  a  varying  one. 

II.  That  the  dowl,  on  which  the  Judge 
has  relied,  is  shown  by  other  evidence  not  to 
have  been  all  along  acted  upon. 

III.  That  the  Judge  has  wrongly  fixed 
the  date  of  the  permanent  settlement  as  the 
1st  May  1793. 

Premising  with  the  remark  that  the  date 
of  the  permanent  settlement  for  the  district 
of  Jessore  in  which  these  lands  lie  was  the 
nth  April  1790,  and  not,  as  the  Judge 
states,  the  1st  May  1793  (vide  section  2, 
Regulation  VIII.  of  1793,  Clarke's  Ed., p.  63), 
we  proceed  to  state  that,  as  the  Judge  consi- 
dered the  papers  filed  before  the  Board  in 
1 183,  and  the  Quinquennial  Register  of  1208, 
as  items  of  evidence  not  entitled  to  weight 
as  proofs  in  favour  of  plaintiff' s  case,  it  is  not 
for  us  to  decree  a  special,  appeal  on  the  ob- 
jection that  due  weight  has  not  been  given 
to  that  specific  evidence. 

We  have  carefully  considered  the  argu- 
ments strongly  pressed  upon  us  to  the  vary- 
ing character  of  the  jumma  as  shown  by 
the  record  of  this  case. 

Setting  aside,  for  the  reasons  above  given, 
the  papers  before  the  Board  of  1 183,  B.  JE., 
and  the  quinquennial  papers  of  1208,  B.  JE.f 
we  observe  that  really  the  contest  is  reduced 
to  whether  the  variation  between  the  dowl 
jumma  of  Sicca  rupees  614  and  15  annas,  and 
the  defendant's  admitted  jumma  of  rupees 
5S7,  equal  to  Company's  rupees  624-2-2, 
is  such  a  variation  as  to  preclude  the  defend* 
ant's    jumma    being   considered    a   fixed 
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jura  ma.  We  are  clearly  of  opinion  th'at 
this  variation,  a  mere  trifling  fraction,  as 
compared  to  what  plaintiff  sues  for  as  Per- 
gunnah  rates  by  his  notice — viz.,  rupees  5,1 19 
and  8  annas— -is  really  no  bar  to  the  jumma 
being  considered  a  fixed  one,  if  otherwise 
defendant' s  case  be  made  out. 

Now,  in  support  of  that  case,  we  have 
the  dowi  proved  as  fixing  the  jumma  at 
Sicca  rupees  6 1 4  and  1 5  annas,  and  we  have 
a  fact  found  by  the  first  Court  on  evidence 
that  for  twenty  years  the  jumma  has  not 
varied  from  that  admitted  by  defendant — viz., 
Sicca  rupees  587.  It  is  true  that  the  Lower 
Appellate  Court  has  not  gone  into  the  pre- 
sumption arising  from  these  facts ;  out  we 
do  not  think  that  in  this  case  it  is  necessary 
to  remand  the  case  upon  this  point,  because 
the  Lower  Appellate  Court  has  clearly  found 
that  the  dowl  of  11 97  (which  is  1790  A. 
D.)  fixing  the  jumma  is  proved,  and  the 
plaintiff,  having  full  liberty  to  put  in  by  con- 
sent before  the  Judge  evidence  to  show  that 
the  sum  there  stated  was  not  the  fixed  jum- 
ma at  or  before  the  permanent  settlement, 
has  totally  failed  to  rebut  the  deed  in  its 
substantial  sense — viz.,  as  a  fixed  jumma  be- 
fore the  permanent  settlement,  although 
defendant's  admitted  jumma  does  vaiy  by  a 
few  rupees  from  the  jumma  of  the  dowl. 
But,  as  before  remarked,  this  is  not  to  our 
view  the  amount  or  character  of  variation 
which  would  destroy  the  right  of  a  fixed  jum- 
ma in  a  such  case  as  this. 
•  It  was  finally  asked  of  us  that  we  should 
at  least  decree  the  higher  jumma  fixed  by 
the  dowl.  But  that  alternative  plea  is  not 
taken  in  the  petition  of  special  appeal,  and  we 
do  not  think  it  necessary  to  take  it  up  now. 

We  are  of  opinion  that  the  plaintiff  has 
shown  no  title  to  enhance  beyond  the  jum- 
ma now  shown  to  be  paid  by  defendant — viz., 
rupees  624-3-2. 

We  accordingly  dismiss  plaintiff's  special 
appeal  with  costs. 


The  29th  November  1864. 
Present ; 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Campbell, 
Puisne  Judge. 

Clause  5,  Section  23,  Act  X.  of  1859— Suits 
against  Ryots  alleging  themselves  to  be  Ten- 
ants to  Hostile  Zemindar. 

Case  No.  1798  of  1864. 

Special  Appeql  from  a  decision  passed  by 
Baboo  Grish   Chunder  Ghose  Roy  Baha. 


door,  Principal  Sudder  Ameen  of  the 
24-Pergunnahs,  dated  the  14th  April 
1864,  reversing  a  decision  of  Mr.  H.  J. 
Belly  Sudder  Ameen  of  that  District, 
dated  the  28th  November  1863. 

Fakeer  Rohoman  and  others  (Defendants), 

Appellants, 

versus 

Bhabosoondery  Dabea  (Plaintiff), 
Respondent. 

Baboo  Kedar  Nauth  Mozoomda*  for 
Appellants. 

Baboo  Mohendro  Loll  Shome  for 
Respondent. 

A  suit  against  a  ryot  who  sets  up  title  as  tenant  to  t 
hostile  zemindar,  against  both  of  whom  (as  defendants) 
the  plaintiff  established  his  title  to  the  land  of  which 
he  Fijed  to  recover  possession,  is  not  a  case  that  falls 
und  r  clause  5,  section  2;,  Act  X.  of  1859. 

Thc  appellant,  defendant,  objects  that 
the  Civil  Court  has  no  jurisdiction  to  try  this 
suit,  because  it  is  found  by  the  lower  Courts 
that  he  was  a  ryot,  and  that,  as  he  did  not 
pay- rent,  the  plaintiff  was  entitled  to  recover 
possession.  He  contends  that  the  case  falls 
wiihin  clause  5,  section  23,  Act  X.  of  1859.  . 
But  the  facts  appear  to  be  that  he  sets  up  I 
title  as  tenant  to  a  hostile  zemindar  who 
was  made  a  code-fendant,  and  the  plaintiff 
established  as  against  both  defendants  bis 
title  to  the  land.  It  is  an  entire  fallacy  to 
say  that  this  was  a  suit  to  eject  a  ryot  on 
account  of  the- non-payment  of  arrears  of 
rent  within  section  23. 

We    therefore    dismiss  the    appeal   with 
costs  and  interest. 


The  29th  November  1864. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  G.  Campbell,  Puisne^ 
Judge. 

Summary  Decree  —Service  of  Notice  of 

Sale. 

Case  No.  1783  of  1864. 

Special   Appeal  from  a  decision  passed  hj 
Baboo    Grish   Chunder   Ghose    Hoy  £+] 
hadoor,   Principal   Sudder   Ameen,  of  lk\ 
24-Pergunnahs,     daltd     the     gih    Apr*\ 
1864,  affirming  a* decision  of  Mr.  H.  J 


1864.J 


Civil 


THK  WEEKLY  REPORTER. 


Rulings* 


*33 


Bill,     Sudder    Ameen    of  that    District, 
dated  the  13th  October  1863. 

Chundee  Churn  Holder  (Plaintiff), 
Appellant, 

versus 

Womesh  Chunder  Deb  and  others 
(Defendants),  Respondents, 

Baboos  Chunder  Mad  hub  Ghose  and 
Sreenaih  Banerjee  for  Appellant. 

Baboos  Dwarkanath  Mitter,  Unnoda  Per- 
sad  Banerjee,  and  Kalee  Kiss  en  Sein  for 
Respondents. 

When  a  decree -holder  sells  under  a  summary  decree 
obtained  ex  parte,  which  was  ten  years  old  at  the  date 
when  he  sought  to  enforce  it,  and  of  which  the  plaintiff, 
who  now  sues  to  set  aside  the  decree,  had  no  notice  until 
tae  proceeding's  for  the  sale  ot  his  property  at  that  date, 
it  is  incumbent  on  the  defendant  to  prove  the  service  of 
the  necessary  process  by  the  clearest  evidence. 

This  is  a  suit  to  set  aside  a  summary  de- 
cree, dated  in  1853,  for  the  rent  of  certain 
land,  and  a  sale  had  in  pursuance  of  that 
decree  in  or  subsequent  to  August  1862. 
The  defendant  pleaded  limitation;  that  the 
decree  in  the  summary  suit  was  obtained 
ex  parte;  that  it  was  fraudulent;  that*  no 
summons  or  isiabar  was  issued  or  served. 
Toe  Sudder  Ameen  found  for  the  issue 
as  to  limitation  that  the  plaintiff  first  had 
notice  of  the  summary  suit  in  August  1862; 
on  the  merits  that  the  defendant's  witnesses, 
Chunder  Seekhur  and  Jour  Lusken,  state  that 
in  1260  dustuck  and  istahar  were  issued; 
that  these  papers  were  not  forthcoming,  and 
that  at  this  distance  of  lime  it  is  very  hard 
to  pronounce  an  opinion,  one  way  or  other, 
as  to  whether  the  summons  issued  or  not. 
Giving  the  plaintiff  the  benefit  of  any  doubt, 
that  is,  assuming  it  not  to  be  proved  that 
any  summons  issued,  he  proceeds  to  try 
what  he  calls  the  real  point  in  contention — 
viz.,  whether  the  plaintiff  was  indebted  to  the 
defendant  in  1260;  and,  after  deciding  that 
point  in  favour  of  the  defendant,  he  dismissed 
the  suiL 

The  Principal  Sudder  Ameen,  in  appeal, 
treats  the  case  much  in  the  same  way. 

The  plaintiff  appeals  to  this  Court.  We 
think  it  clear  that  the  lower  Courts  wholly 
misunderstood  the  real  question  between  the 
parties.  Under  the  particular  circumstances 
of  this  case,  when  the  defendant  was  selling 
under  a  summary  decree  which  had  been 
originally  obtained  ex  parte,  and  was  upwards 
of  ten  years  old  at  the  date  when  the  defend- 
ant sought  to  enforce  it,  of  which  it  is 
found,  as  a  fact  that  the  plaintiff  had  no 


notice  until  the  proceedings  for  a  sale  of  his 
property  at  that  date,  it  was  incumbent 
on  the  defendant  to  prove  the  service  of  the 
necessary  process  by  the  clearest  evidence; 
and,  as  it  is  clear  that  there  was  no  evidence 
on  that  most  important  point,  on  which  any 
Court  would  have  been  justified  in  acting, 
we  reverse  the  decision  of  ihe  Court  below, 
and  decree  the  case  in  favour  of  the  plaintiff, 
with  costs  in  all  the  Courts  with  interest. 


bv 


The  29th  November  1864. 

Present : 
The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  G.  Campbell, 
.  Puisne  Judge. 

Pre-emption — Sharers  in  Puttees. 

Case  No.  1733  °f  1864. 

Special  Appeal  Jrom  a  decision  passed 
Mr,  If\  Tucker,  Judge  of  Shahabadi 
dated  the  yth  April  1864,  reversing  a 
decision  passed  by  the  Aloonsiff  of  that 
District,  dated  the  31st  July  1863. 

Maharaj  Singh  (Plaintiff),  Appellant, 

versus 

Bhechook  Lai  and  others  (Defendants), 

Respondents. 

Baboo  Ofool  Chunder  Hooker jee  for     . 
Appellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

In  an  imperfect,  as  in  a  perfect,  putteedaree  village, 
the  sharers  in  each  puttee  have  a  preferential  claim  to 
the  right  of  pre-emption  in  that  puttee. 

This  is  a  suit  by  one  shareholder  of  a 
village  in  Behar,  claiming  a  right  of  pre-emp-  ' 
tion  in  preference  to  another  shareholder  in 
the  same  village.  Plaintiff  asserted  in  general 
terms  that  he  was  a  shareholder  in  the 
same  puttee  as  that  of  which  the  property 
sold  was  a  portion,  whereas  the  defendant, 
the  purchaser,  was  a  shareholder  in  another 
puttee;  but  his  statement  on  the  subject  is 
obscure,  and  he  admits  that  pans  of  the  vil- 
lage-lands are  still  held  in  common  by  the 
putteedars. 

Defendant  does  not,  in  his  written  state- 
ment, take  any  notice  of  the  assertion  regard- 
ing the  puttees,  but  says  that  he  is  a  larger 
shareholder,  and  entitled  to  the  preference. 
Both  the  Courts  below  have,  we  think,  en- 
tirely omitted  to  do  what  they  should  have 
done — viz.,  examine  the  parties,  and  ascertain 
the  status  of  the  village  as  putteedaree  or 
joint,  nor  was  there  any  issue  on  the  subject. 
The  Moonsiff  seems  to  have  assumed   that 
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the  village  was  putteedaree ;  while  the 
Judge,  because  the  plaintiff  admits  that 
some  lands  are  still  joint,  assumes  that  it  is 
not  putteedaree.  In  this  we  think  that  the 
Judge  is  wrong.  It  has  been  settled  by 
previdus  decisions  that  the  shareholders  in 
a  puttee  have  a  right  preferential  to  that  of 
shareholders  in  another  puttee;  and  in  our 
opinion  the  mere  fact  that,  according  to 
very  common  practice,  a  small  portion  of  the 
land  was  held  joint,  and  .the  estate  was  of 
the  nature  called  "imperfect  putteedaree," 
would  not  deprive  the  putteedars  of  their 
claim.-  In  an  imperfect,  as  in  a  perfect, 
putteedaree  village,  we  think  that  the  sharers 
in  each  puttee  have  the  preferential  claim  in 
that  puttee. 

We,  therefore,  remand  the  case  to  the 
first  Court  for  trial  on  the  issue :  Is  or  is  not 
the  village  in  fact  permanently  divided 
among  the  shareholders  as  regards  the 
whole  or  greater  portion  of  the  land  in  such 
a  way  as  to  make  it,  in  the  common  accepta- 
tion of  the  country,  a  putteedaree  village. 
If  it  is,  plaintiff  will  have  the  right  of  pre- 
emption ;  if  not,  he  cannot  interfere  with  de- 
fendant's purchase.  If  plaintiff  has  the 
right  of  pre-emption,  the  Judge  will  then 
determine  whether  he  exercised  that  right 
by  claiming  the  purchase  without  delay,  and 
if  he  did  so,  he  is  entitled  to  have  it 


The  29th  November  1864. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson,  Puisne  Judges. 

Pre-emption  (Chittagong). 
Case  No.  162  of  1864. 

Regular  Appeal  from  a -decision  passed  by 
Baboo  Hur  Gouree  Bose,  Principal  Sud- 
der  Ameen  of  Chittagong,  dated  the  iSth 
May  1863. 

Case  No.  2240  of  1863. 

Special  Appeal  from  a  decision  passed  by 
the  same  on  the  same  dale,  reversing  a 
decision  of  the  Sudder  Ameen  of  that 
District,  dated  the  10th  September  i860. 

Inder  Narain  Chowdhry  (one  of  the 
Defendants),  Appellant, 

versus 

Mahomed  Nazirooddeen  (Plaintiff)  and  others 
(Defendants),  Respondents. 

m 

Baboos  Kissen  .Succa  Mookerjee  and  Chun* 
der  Mad  hub  Ghose  for  Appellant. 


Mr.  (?.  Gregory  for  Respondents, 

Conflicting  decisions  of  the  subordinate  Courts  held 
not  to  prove  that  the  custom  of  the  right  of  pre  -eraption 
under  the  Mahomedan  law  prevails  among  the  Hindoos 
of  Chittagong. 

It  is  agreed  by  the  pleaders  of  both  parties 
that  these  two  cases  should  be  taken  up  to- 
gether, and  that  the  special  appeal  will  be 
governed  by  the  decision  on  the  regular 
appeal. 

Plaintiff  sues  for  a  declaration  of  a  right 
to  pre-emption.  He  alleges  that  the  lands 
as  to  which  he  thus  claims  the  right  of  pre- 
emption are  "contiguous"  to  nis  lands; 
that  the  defendants  10  whom  the  lands  be- 
longed had,  however,  sold  them  to  the  de- 
fendant lndernarain  Chowdhry  (who  is  ihe 
appellant  before  us) ;  that,  on  hearing  of  this, 
the  plaintiff  duly  made  the  preliminary  for- 
mal demands  required  by  the  Mahomedan 
law,  but  that  the  defendants  refused  to  sell 
to  him. 

The  answer  of  defendants  is  that  plaintiff 
is  a  Mahomedan,  and  defendants  Hindoos; 
that  the  sale,  effected  previously  to  plaintiff's 
claim  to  pre-empiion  is  final  and  irrevocable 
under  Hindoo  law;  that  the  Mahomedan 
doctrine  of  the  right  of  pre-emption  does  not 
prevail  in  the  district  of  Chittagong  in  which 
the  transaction  took  place  ;  that,  even  if  the 
doctrine  of  pre-emption  had  been  adopted  by 
local  usage  amongst  Hindoos,  still  plaintiff 
had  not  duly  made  the  preliminary  formal 
demands  necessary  under  Mahomedan  law; 
that  the  plaintiff  gives  no  details  of  the  lands 
in  respect  to  which  he  claims  the  right  of 
pre-emption  upon  the  ground  of  vicinage; 
and  that  plaintiff  does  not  hold  the  lands 
contiguous  to  those  in  dispute,  but  that  the 
lands  of  the  defendant,  lndernarain  Chow- 
dhry, adjoin  them ;  lastly,  that  plaintiff,  being 
only  a  Shikmee  holder,  is  not  in  the  position 
of  a  co-parcener,  and  cannot,  therefore,  claim 
the  right  of  pre-emption  upon  that  plea. 

Upon  these  pleadings  the  lower  Court 
(that  of  the  Principal  Sudder  Ameen)  pat 
in  issue  whether  the  right  of  pre-emption 
according  to  Mahomedan  law  had  been  adopt- 
ed as  a  local  usage  by  the  Hindoos  In  Chit- 
tagong, and  whether  the  plaintiff  was  only 
a  Shikmee  Talookdar  or  not,  and  if  only  a 
Shikmee  holder,  whether  he  could  have  any 
right  of  pre-emption;  lastly,  whether  the 
preliminary  formalities,  which  are  necessary 
in  order  to  give  the  right  of  pre-emption  un- 
der the  Mahomedan  law,  had  been  duly 
attended  to. 

The  Principal  Sudder  Ameen  held  that 
the  decision  of  the  local  Counts  cited  by  plaintiff 
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sufficiently  showed  that  the  custom  obtained 
of  Hindoos  in  Chittagong  adopting  the 
Mahomedan  rules  of  law  in  respect  to  the 
right  of  pre-emption,  and  that  in  any  case 
the  Hindoo  shastras  did  not  "exclude"  it, 
and  it  was  a  custom  of  good  policy. 

The  Principal  Sudder  Ameen  further  held 
tbat  plaintiff,  as  proprietor  of  other  lands 
in  the  vicinage,  could  claim  the  right  of  pre- 
emption. He  so  decides,  apparently  view- 
ing plaintiff,  although  viewing  the  plaintiff 
to  be  the  proprietor  of  other  lands,  in  the 
light  of  a  co-parcener.  Lastly,  the  Princi- 
pal Sudder  Ameen  held  that  the  necessary 
preliminary  formalities  had  been  duly  attend- 
ed to  by  plaintiff. 

On  these  grounds  the  Principal  Sudder 
Ameen  decreed  plaintiff's  claim.  •  The  ori- 
ginal purchaser,  the  defendant,  Indernarain 
Cbowdry,  now  appeals  to  this  Court,  urging 
that  the  Principal  Sudder  Ameen  has  found 
the  prevalence  of  the  custom  of  Hindoos 
claiming  the  Mahomedan  legal  right  of  pre- 
emption upon  no  sufficient  evidence,  and 
against  the  weight  of  evidence  to  the  con- 
trary; that  the  plaintiff's  lands  are  not  so 
situated  as  to  give  him  any  right  of  pxe- 
emption  by  reason  of  vicinage;  that  he  is 
not  a  co-parcener;  and  that  there  is  no  proof 
of  the  performance  of  the  necessary  preli- 
minary iormalities. 

In  the  first  place  we  observe,  as  to  the 
question  of  custom,  that  the  fixed  rule  of 
law,  as  laid  down  by  the  High  Court,  is  that, 
where  the  custom  of  the  right  of  pre-emp- 
tion under  Mahomedan  law  has  been  adopt- 
ed by  Hindoos  in  any*  particular  district,  it 
shall  be  there  recognized  as  a  legal  custom. 

We  notice  further  that  the  right  of  pre- 
emption, as  laid  down  in  Macnaghten's 
Principles  and  Precedents,  can  be  claimed  on 
the  following  grounds  in  the  order  enumer- 
ated— a  partner  in  the  property  sold;  a 
participator  in  its  appendages;  and  a 
neighbour  (p.  47,  Edition  Calcutta,  1825). 

After  hearing  the  arguments  of  Counsel, 
and  the  documents  upon  which  either  party 
relies,  we  have  come  to  the  conclusion  that 
plaintiff,  has  not  proved  bis  averment,  which 
it  was  on  him  to  prove — viz.,  that  the  custom 
of  the  right  of  pre-emption  prevailed  amongst 
Hindoos  in  Chittagong.  Plaintiff  had  ample 
opportunity  to  do  this  on  the  remand  by 
the  express  terms  of  the  issue.  But  he 
only  put  in  three  decisions  of  inferior  Courts 
to  show  that  the  custom  does  prevail  in 
Chittagong,  while  the'  defendants  put  in  at 
least  one  decision,  also  of  a  subordinate  Court, 
•bowing  that  the   custom  of   the  right  of 


pre-emption,  amongst  Hindoo?  of  Chitta- 
gong does  not  prevail.  It  is  quite  impos- 
sible for  us  to  consider  that  the  custom  set 
up  is  established  on  evidence  such  as  this ; 
we  should  have  been  satisfied  with  a  decision 
of  this  Court,  or  of  the  late  Sudder  Court, 
ruling  that,  in  the  district  where  the  lands 
lie,  the  custom  prevails.  We  might  perhaps 
have  deemed  a  series  of  concurrent  decisions 
of  the  subordinate  Courts  to  be  sufficient  if 
those  Courts  had  always  taken  but  one 
view  of  the  question.  Conflicting  decisions 
of  the  subordinate  Courts,  howeyer,  cannot 
be  held  as  establishing  the  custom,  and  in 
the  absence  of  any  other  evidence  in  which 
we  can  take  it 'was  proved,  the  decision  of  the 
lower  Courts  must  be  reversed,  and  the 
plaintiff's  suit  must  be  dismissed.  We  allow 
the  appeal  with  costs. 

The  Special  Appeal  No.  2240  will  also  be 
allowed  with  costs. 


The  29th  November  1864. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson,  Puisne  fudges. 

Jurisdiction — Suit  for  Possession  (Former  Suit 
for  Rent)— Onus  Probandi  (Plea  of  Limitation). 

Case  No.  1561  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Gunga  Churn  Shome,  Principal  Sud- 
der Ameen  of  Dacca,  dated  the  29  th  January 
1864,  affirming  a  decision  passed  by  Mr. 
T.  T.  Pennington,  Moonsiff  of  that  Dis- 
trict, dated  the  9th  July  1863. 

Brojendro  Koomar  Roy  Chowdhry  (one  of 
the  Defendants),  Appellant, 

versus 

Radha  Gobindo  Shah  (Plaintiff),  Respondent. 

Baboo  Womesh  Chunder  Banerjee  for 
Appellant. 

Baboos  Grish  Chunder  Ghose  and  Bungshee 
Dhur  Sein  for  Respondent. 

A  suit  for  possession  of  land  is  not  excluded  from 
the  jurisdiction  of  the  Civil  Court  by  reason  of  a  former 
suit  ior  rent  in  respect  of  the  same  land  under  Act  X.  of 

1859- 

When  a  defendant  pleads  limitation,  the  onus  pro- 
banda is  on  the  plaintiff. 

In  this  case  the  plaintiff  sued,  in  the  Court 
of  the  Moonsiff  of  Dacca,  for  recovery  of 
possession  of  certain  lands,  alleging  that 
they  had  belonged  to  the  Nawab  of  Dacca, 
and  were  then  purchased  at  an  auction-sale 
by  plaintiff's  father,  but  that  plaintiff  was 
dispossessed  by  defendant.     • 
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Defendant  denied  that  the  lands  were  still 
Nawabee,  though  he  admitted  that  they  had 
been  so.  Defendant's  plea  was  that  the  Nawab 
had  given  the  lands  to  Julcoorun  Bibee,  and 
that  the  latter  bad  transferred  her  rights  to 
the  defendant. 

Both  the  lower  Courts  clearly  found,  and 
specially  the  Lower  Appellate  Court,  with  full 
detail  of  reasons,  that  the  plaintiff  had  proved 
his  case,  and  that  defendant  had  entirely  fail- 
ed to  do  so. 

The  plaintiff's  suit  was  decreed  accordingly, 
and  defendant  appeals  specially,  urging  that 
the  Civil  Courts  had  no  jurisdiction,  and  that 
the  plaintiff,  having  or.ce  sued  for  rent  under 
Act  X.of  1859,  could  not  again  sue  for  posses- 
sion in  a  Civil  Court. 

We  are  of  opinion  that  both  these  objections 
are  utterly  futile.  The  suit  is  for  a  recovery 
of  a  right  upon  a  title,  and  is,jthertfore.  per- 
fectly within  the  jurisdiction  of  a  Civil  Court; 
nor  is  there  any  law  by  which  such  a  suit  is 
excluded  from  the  Civil  Court,  because  a  case 
of  rent  of  the  same  lands  may  have  been  be- 
fore the  Revenue  Authorities  under  Act  X.  of 
1859. 

We  accordingly  dismiss  the  special  appeal 
with  costs. 

We  remark  that  the  Principal  Sudder  A meen 
is  wrong  in  his  noticing  that  it  was  for  de- 
fendant to  prove  his  plea  of  limitation.  The 
proper  rule  of  law  ordinarily  is  that,  when 
the  defendant  pleads  this  bar  to  plaintiff 's  com- 
ing 'into  Court  at  all,  it  is  on  plaintiff  to 
show  that  he  has  a  right  to  come,  as  not  bar- 
red from  so  doing  by  the  law  of  limitation. 
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The  29th  November  1864. 

Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 

Puune  Judges, 

Legitimacy — Onus  Probandi. 

Case  No.  181  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  A  meen  0/  Sarun, 
dated  the  4th  March  /S64. 

The  Collector  of  Zillah  Sarun,  Manager 
under  the  Cou't  of  Wards  of  the  estate  of 
Trigoonanund  Oopadhya,  Minor  (Defend- 
ant), Appellant, 

versus 

Hurukh  Dutt  Oopadhya  andotheri 
*  (Plaintiffs),  Respondents. 


Baboo  Kishett  Kishore  Ghose  for  Appellant. 

Mr.  R.  T.  Allan  and  Babbos  Divarkanaih 
Milter  and  Unnoda  Pershad  Banerjee  for 
Respondents. 

Suit  laid  at  Rupees  31,269  5-1 1-5. 

The  minor  through  the  Court  of  Ward?  is  at  present 
in  possession  of  Luchmee  Pershad's  estate.  After  a 
summary  enquiry  instituted  and  carried  on  by  the 
Judge  in  the  piesence  nf  both  the  widow  and  the  present 
plaintiff,  his  legitimacy  was  established  to  the  satisfac- 
tion of  the  Judg-e.  The  plaintiff  now  sues  to  set  aside 
the  orders  passe  1  on  that  summary  enquiry. 

Held  that  he  must  prove  his  case,  or  at  least  adoVe 
such  evidence  as  shall  primd  facie  raiss  in  the  mind  of 
the  '"ourtsome  doubt  as  to  the  boy  being  really  the  son 
of  Luchmee  r*er»had. 


The  plaintiff  brought  this  action  to  obtain 
possession  of  the  whole  landed  and  personal 
estate  of  Luchmee  Pershad  Ojpadhya,  de- - 
ceased,  which  had  been  taken  possession  of 
by  the  Court  of  Wards  as  guardians  of  the 
minor,  Tiigoonanund,  alleged  to  be  the  son 
of  Luchmee  Pershad.  The  plaintiff  averred 
that  the  estate  was  a  joint  estate  belonging 
to  his  and  Luchmee  Pershad  Oopadhja's 
family;  that  Trigoonanund  was  in  reality 
no  son  of  Luchmee  Pershad,  but  the  son  of 
a  beggar  woman,  who  had  been  falsely  set  < 
up  by  the  widow  and  mother  of  Luchmee 
Pershad  as  his  son  after  the  death  of  Luch- 
mee Pershad,  and  that  he,  plaintiff,  was 
consequently  entitled  to  possession  of  the 
whole  estate.  The  widow  and  mother  were 
made  parties  to  the  suit,  but  filed  no  answers,1 
except  that  the  mother  shortly  denied  that 
the  estate  was  joint,  and  alleged  that  it  was 
the  sole  property  of  .the  deceased  Luchmee 
PerShad,  except  a  portion  which  belonged  to 
herself. 

The  Court  of  Wards  alone  defended  the 
minor. 

The  Principal  Sudder  Ameen  held  that  it 
had  been  satisfactorily  proved  by  respectable 
residents  of  the  neighbourhood  and  _  relatives 
of  the  parties  that  Trigoonanund  was  not 
the  son  of  Luchmee  Pershad,  but  thit  be 
■I  was  born  of  one  Moochnee  Fuckecnee,  aa4 
had  been  falsely  set  up  as  a  son  ot  Luchmee 
Pershad  by  his  widow,  Mussamut  Nimoodi 
Koonwur.  He  also  found  that  t  e*  estate 
was  not  joint,  but  the  sole  properly  ot  Lach- 
raee  Pershad  Oopadnya.  He  accordingly 
decreed  that  Trigoonanund'**  tile  as  son  of 
Luchmee  Pershad  was  set  aside,  but  thai 
the  plaintiff's  claim  to  obtain  possession  of 
the  estate  must  still  toe  dismissed,  and  the 
estate  must  remain  in  possession  of  d* 
widow  of  Luchmee  Pershad  un  il  her  deat^ 
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The  Court  of  Wards  in  behalf  of  the  minor 
appeal  to  this  Court,  and  it  is  urged*  by  the 
Government  vakeel  that  the  evidence  on  the 
record  by  no  means  supports  the  conclusion 
at  which  the  Principal  Sudder  Ameen   has 
arrived.     We  have  heard  the  whole  of  the 
evidence  taken  by    the    Principal    Sudder 
Ameen  read,  and  are  of  opinion  that  the 
judgment  of  the  Principal  Sudder  Ameen  can- 
not be  sustained.    The  oial  evidence  is  of  a 
most  unsatisfactory  nature.    That  which  re- 
lates to  the  direct  facts  of  the  taking  of  the 
Fuckeernee's  child  by  Mussamut  Namooda 
Koonwur  is  extremely  discrepant.  This  Fuck- 
eernee is  said  to  be  a  resident  of  Tickanee, 
but  no  attempt  has  been  made  to  procure  her 
evidence.  Mussamut  Rookun  deposes  that  the 
Fuckeernee  gave  birth  to  a  child  in  her  house, 
and  that  on  the  third  day  after  one  Mohadeo 
Panree  came  from  Narnooda  Koonwur,  and 
took  away  the  child  to  Luchmee  Pershad's 
boose.  Mohadeo  Pauree  deposes  that  Namooda 
Koonwur  sent  him  to  find  a  child  to  set  up  as 
the  son  of  Luchmee  Pershad ;  that  he  went 
into  the  village,  and  seeing  the  Fuckeernee 
outside  the  house  under  a  tree  with  a  child 
a  month  old  in  her  arms,  he  asked  her  to  give 
the  child,  which  she  at  once  agreed  to  do. 
This  is  the  description  of  evidence  on  which 
It  is  attempted  to  set  aside  this  minor,  and 
upon  which  the   Principal  Sudder  Ameen 
his  decreed  that  he  is  a  false  son  set  up  by 
Luchmee  Pershad's  widow.    The  greater  part 
of  the  evidence  on  the  record  is  hearsay,  and 
there  is  nothing  in  the  depositions  of  the  wit- 
nesses to  satisfy  us  even  that  they  are  re- 
spectable witnesses,  much  less  that  they  are 
near  relatives  of  the  parties,  as  the  Principal 
Sudder  Ameen  states  them  to  be.    We  have 
no  hesitation  in  rejecting  all  this  evidence. 

It  appears  that  Luchmee  Pershad  had  no 
child  at  the  date  of  his  death.  He  died  in 
July  i ,86 1.  It  is  said  that  Namooda  Koon- 
wur gave  birth  to  this  child  in  the  following 
December.  It  is  shown  that,  in  August  1 86 1 , 
Mussamut  Namooda  Koonwur  and  Luchmee 
Pershad's  mother,  Adhoountee  Koonwur,  ap- 
plied to  the  Collector  for  registry  of  their 
names  as  regards  Luchmee  Pershad's  landed 
estate,  and  that  their  application,  being  un- 
opposed, was  complied  with  in  December. 
From  these  facts  it  is  argued  that  Luchmee 
Pershad's  widow  could  not  have  been  preg- 
nant at  the  time  of  his  death,  and  that  the 
child  could  not  have  been  born  as  alleged ; 
that,  if  such  had  been  the  case,  the  widow  and 
mother  would  certainly  have  had  their  names 
registered  as  guardians  for  the  child,  and  not 
omitted  ail  mention  of  Urn*    The  first  men- 
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tion  of  the  child  appears  in  a  petition  present- 
ed in  the  course  of  the  next  year,  when  Na- 
mooda Koonwur  applied  to  the  Civil  Court 
for  a  certificate  as  guardian  to  the  boy. 
Her  application  was  then  opposed  .  by  the 
present  plaintiff  on  the  ground  that  the 
child  was  supposititious,  and  a '  certificate  . 
under  Act  XXVII.  of  i860  was  then  demand- 
ed by  him  to  collect  the  debts  of  the  deceas- 
ed Luchmee  Pershad.  The  Judge,  however, 
rejected  the  claim  of  the  plaintiff  and  his  ob- 
jections regarding  the  child,  but  he  directed 
the  Court  of  Wards  to  take  possession  of  the 
estate  in  behalf  of  the  minor. 

It  is  an  extraordinary  circumstance  that 
the  widow  of  Luchmee  Pershad,  though  made 
a  party  to  the  suit,  has  not  appeared  in  defence 
of  her  child.  The  plaintiff's  (respondent's) 
vakeels  tell  us  that  this  is  owing  to  her  hav- 
ing discovered,  since  she  took  this  child  from 
the  Fuckeernee,  that  the  Fuckeernee,  though 
originally  a  Brahmin/  had  turned  Mahome- 
dan. .  But  the  plaintiff  did  not  call  upon 
Mussamut  Namooda  Koonwur  to  give  evi- 
dence, and  the  judgment  in  this  suit  must 
rest  solely  on  the  evidence  on  the  record. 

The  minor,  through  the  Court  of  Wards,  ' 
is  at  present  in  possession  of  Luchmee  Per-, 
shad's  estate.  After  a  summary  enquiry  in- 
stituted and  carried  on  by  the  Judge  in  the 
presence  of  both  the  mother  and  the  present 
plaintiff,  his  legitimacy  was  established  to 
the  satisfaction  of  the  Judge.  The  plaintiff 
sues  to  set  aside  the  order  passed  on  that 
summary  enquiry,  and  to  have  the  child  set 
aside  as  fictitious.  He  must  prove  his  case, 
or  at  least  set  before  the  Court  such  evi- 
dence as  primd  facie  raises  in  our  minds  some 
doubt  as  to  the  boy  being  really  the  son  of 
Luchmee  Pershad.  We  think  he  has  com- 
pletely failed  to  do  this.  The  acts  of  the 
widow  of  Luchmee  Pershad,  in  August  and 
•  December  1861,  are  not  at  first  sight  quite 
consistent  with  the  fact  of  her  being  preg- 
nant, and  afterwards  giving  birth  to  a  boy. 
But  it  is  admitted  by  the  plaintiff  that  the 
boy  was  publicly  put  forward  as  the  son  of 
Luchmee  Pershad  in  December  1861.  The 
plaintiff  admits  that  he  was  then  the  mana- 
ger for  the  family,  and  even  asserts  that  he 
was  living  in  the  same  house.  His  interests, 
as  reversioner  must  have  been  seriously  in- 
jured by  .the  setting  up  of  this  son;  still  he 
remained  silent  until  the  widow  of  Luchmee 
Pershad  claimed  from  the  Civil  Court  a  cer- 
tificate as  his  guardian.  This  silence  is  in- 
consistent with  the  present  claim  of  plaintiff. 
Our  impression  is  that  the  family  are  an- 
xious to  remove  the  estate  from  the  hands  of 
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the  Court  of  Wards,  and  that  the  silence  of 
the  mother  in  this  suit  is  attributable  to  this 
cause.  However  this  may  be,  we  are  not 
satisfied  that  the  child  is,  as  the  plaintiff  al- 
leges, a  fictitious  son  born  of  a  Fuckeernee, 
and  palmed  off  as  the  son  of  Luchmee  Per- 
shad  by  his  widow,  Namooda  Koonwur.  It 
would  require  much  better  evidence  than  is 
here  recorded  to  enable  us  to  set  aside  this 
child  who  had  been,  after  judicial  enquiry, 

1>laced  in  possession  of  his  estate  through  his 
egal  guardians,  the  Court  of  Wards. 

We,  accordingly,  reverse  the  Principal 
Sadder  Ameen's  decree  as  far  as  it  has  been 
appealed  from  by  the  Court  of  Wards,'  and 
dismiss  the  plaintiff's  claim  to  obtain  pos- 
session of  the  estate.  We  remark  that  the 
Principal  Sudder  Ameen  has  decreed  pos- 
session of  the  estate  to  Namooda  Koon- 
wur although  she  neither  sued  for  it,  nor 
claimed  it  in  any  way.  This  portion  of  the 
decree  is  of  course  also  set  aside.     •  • 

*We  point  out  to  the  Principal  Sudder 
Ameen  that  the  plaint  is  not  drawn  out  in 
the  mode  directed  in  section  24,  Act  VIII.  of 
1859.  It  contains  particulars  other  than 
those  required  to  be  specified,  and  which  are 
•not  relevant  to  the  claim,  and  is  unnecessa- 
rily prolix,  and  does  not  clearly  and  dis- 
tinctly state  the  cause  of  action,  more  especi- 
ally on  the  allegation  that  the  estate  was  a 
joint  property  in  the  family. 


The  30th  November  1864. 

Present : 

The  Hon'ble  W.  Morgan  and  Sbumbhoonath 

Pundit,  Puisne  Judges. 
DttnugetHObjectioa  to  Amount  of— awarded) 
-^Special  Appeal. 

Case  No.  1970  of  1864. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Pur- 
neah,  dated  the  18th  April  1864,  revers- 
ing a  decision  of  the  Sudder  Ameen  of 
that  District,  dated  the  31st  December 
1863. 

Mr.  A.  J.  Forbes  (Plaintiff),  Appellant, 

versus 

Meer  Mahomed  Kazeem  and  others 
(Defendants),  Respondents, 

Mr.  T.  T.  Forbes  for  Appellant. 

Baboo  Aushootosh  Dhur  for  Respondents. 

Suit  for  damages  in  respect  of  the  value  of  trees  cut 

down*  calculated  at  the  Calcutta  price  of  the  timber. 

,  The  defendant  took  the  trees  not  as  &  wrong-doer,  but 

'  fw  one  having  somc*claim  of  right  to  Justify  him*    The 


Lower  Appellate  Court  awarded  the  cost  price  of  the 
timber  as  the  amount  of  damages 

Held  that  the  Calcutta  price  of  timber  was  not  the 
measure  of  damages,  and  .that  upon  the  evidence  the 
Court  might  properly  have  adopted  the  cost  price j 
and  that  the  computation  of  damages  in  cases  like  this 
is  not  a  matter  of  exact  calculation,  but  is  is  great 
measure  left  to  the  discretion  of  the  judge  who  hea* 
the  evidence.  Even  if  the  Court  saw  reason  to  differ  u 
to  the  amount  to  be  awarded,  this  was  not  a  matter  for 
interference  in  special  appeal,  unless  the  difference  irate 
from  some  principle  erroneously  applied  in*  makisf 
the  assessment. 

If  the  special  appellant  (the  plaintiff  ia 
this  case)  has  not  obtained  the  full  amount 
of  damages  to  which   he  is  entitled,  this 
result  seems  to  us  to  be  chiefly  owing  (s 
the  exaggerated  nature  of  his  claim  and  the 
nature  of  the  proof  which  he  gave  in  sup* 
port  of  it.    He  brought  this  suit  to  recover 
damages  in  respect  of  the  value  of   four 
sissbo  trees,  which  he  had  purchased  from 
one    Syamsoondery.    The    defendant   ob- 
structed the  plaintiff,  and  himself  cot  down 
the  trees,  and  appropriated  them  to  his  ova 
use.    The  plaintiff  sued  for  damages  claintj 
ing  the  value  in  the  Calcutta  market  of  the 
logs  of  timber  according  to  certain  measure- 
ments   which    he    gave  in  evidence.    Tbc 
Lower    Appellate  Court,   having  itself  ex- 
amined witnesseson  the  subject, found  that  the  | 
evidence  given  by  the  plaintiff  touching  the 
value  and  quantity  of  the  timber  was  too 
uncertain  to  support    a  conclusion  in  the 
plaintiff's  favour  to  the  extent  of  the  son 
claimed  by  him — that  is  to  say,  Rs.  700. 
In  default  of  other  credible  evidence,  tke 
Court    awarded    the    sum    of    Rs.    53-I, 
being  the  amount  which  the  plaintiff  had 
paid  for  the  trees.    It  is  objected  to  thbl 
assessment  of  damages  that  the  defendants, 
being  wrong-doers  who    had  deprived  the 
plaintiff  of  the  property,  and  also  deprived 
him  of  the  exact  means  of  estimating  in 
value,  ought  to  have  been  compelled  to  pay 
the  full  amount  of  damages  claimed.    If  a 
defendant  who  has    taken  property   keeps] 
from  his  opponent  all  means  of  proving  its] 
value,  it  is  fair  to  presume  against  him  that 
the  thing  which  he  has  taken,  and  which  he 
retains  in  his  possession,  is  the  most  valuabk| 
of  its  kind ;  as  in  the  old  case  of  the  jewel* 
ler  who,   having  obtained    possession  of 
jewel,  which  he  refused  to  restore  or  to 
duce,  was  compelled  to  pay  as  damages 
the  owner  the  value  of  a  jewel  of  the 
est  water  that  would  fit  the  socket  from  whfc 
he  had  removed  the  stone.    Also,  if  the 
is  a  mere  wrong-doer  who  has  no  pretence 
right  or  justification  for  what  he  does, 
circumstance    may  fairly    be   taken 
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account  in  awarding  damages;  but  the  de- 
fendant in  the  present  case  is  not.  shown  to 
have  taken  or  retained  the  property  under 
such  circumstances  as  would  call  for  the 
application  of  either  of  these  roles  against 
kirn.  He  is  a  putneedar  of  the  adjacent  land, 
and  his  defence  was  that  the  vendor  of  the 
trees  to  the  plaintiff  was  a  person  who  claimed 
to  hold  some  invalid  lakheraj  right  in  the 
land  where  the  trees  grew.  This  right  the 
defendant  denied,  and  he  took  the  trees  in 
assertion  of  his  own  right  to  the  property 
as  putneedar/  The  Court  thought  that  the 
question  of  the  validity  of  the  lakheraj  title 
hetween  the  defendant  and  the  vendor  of  the 
trees  must  be  determined  in  another  suit. 
It  held  that,  in  the  present  suit,  the  vendor 
must  be  deemed  to  be  the  owner  of  the  trees 
which  the  plaintiff  had  acquired  by  pur- 
chase. The  defendant  took  the  trees,  there- 
fore, not  as  a  wrongdoer  or  stranger,  but 
as  one  having  some  claim  of  right  to 
justify  him.  Nor  is  it  shown  that  he  has  in 
any  way  suppressed  evidence  or  excluded 
the  plaintiff  from  the  means  of  ascertaining 
the  value  of  the  property,  although  some- 
thing to  this  effect  is  put  forward  in  argu- 
ment here.  The  trees  were  doubtless  well- 
known  to  persons  in  the  neighbourhood,  and 
the  value  of  the  trees  (if  not  also  their  pre- 
cise and  exact  measurement  and  the  number 
aad  size  of  the  logs  when  felled)  must  have 
been  a  matter  of  which  the  plaintiff  was  well 
able  to  furnish  approximate  evidence.  The 
appellant  objects  that  the  Lower  Appellate 
Court  has  relied  upon  minire  discrepancies 
in  the  evidence  of  his  witnesses  as  to  the 
precise  measurement  of  the  trees.  We 
think  that,  if  the  Court,  in  assessing  damages, 
had  dismissed  the  plaintiff's  claim,  because 
all  the  witnesses  did  not  precisely  agree  in 
the.  amount  of  damage  sustained,  or  the 
method  of  arriving  at  the  amount,  this  would 
have  been  an  unjust  proceeding.  But  the 
Courtr  In  observing  upon  these  discrepancies 
of  the  witnesses,  had  probably  in  mind  the 
nature  of  the  claim  which  the  plaintiff  made 
(?.  *.,  for  damages  according  to  the  Calcutta 
rates  upon  certain  measurements) ;  and  these 
remarks  may  be  taken  to  refer  mainly  to  that 
claim.  The  computation  of  damages  in  cases 
like  thi3  is  not  a  matter  of  exact  calculation, 
and  is  left  in  great  measure  to  the  discretion 
of  the  Judge  who  hears  the  evidence.-  Even 
if  we  saw  reason  to  differ  as  to  the  amount 
to  be  awarded,  we  should  not,  in  a  special 
appeal,  interfere  with  the  finding  of  the 
Court  below,  unless  the  difference  arose  from 
some  principle  erroneously  applied  in  making 


the  assessment.     That  Is  not  so  in  the  pre" 

sent  case.     The  Court  Mis  taken  the  cost 
price  of  the  timber,  and  has   awarded  that 
as  the  amount  of  damages.    The  damages 
claimed  by  the  plaintiff  after  the  Calcutta 
rate  could   not,  it  appears  to  us,  even   if 
their  amount  had  been  fixed,  properly  have 
been  given,  because  there  is  nothing  to  show    v 
that  the  defendant  in  depriving  the  plaint- 
iff of  these  trees  had  in  any  way  in  his 
knowledge  that  the  trees  were  specialty  in- 
tended for  the  Calcutta  market,  if  the  fact 
were   so.    The    Judge    might,  perhaps,   in 
assessing  damages,  have  justly  given  a  sun* 
in  excess  of  the  mere  cost  price  of  the  trees.- 
He  has  not  done  this,  because  no  satisfac- 
tory  materials  were  furnished  to  authorise 
him  to  do  so.    He  had  to  choose  between 
giving  damages  according  to  the  cost  price 
of  the  tre*es  (which  would  be  primi  facie  an 
indication  of  their  real  value),   and  giving 
damages  according  to  the  extreme  rate  for 
which    the    plaintiff    contended.    The    evi- 
dence not  pointing  with  sufficient  certainty 
to  any  intermediate  rate,  the  Judge  may,  of 
necessity,  have  had  recourse  to  the  proof  of 
the  cost  price.    We  do  not  mean  to  say  that 
the  result  is  entirely  satisfactory  to  lis,  but 
we  think  there  has  been  no  such  error  in 
law  as  would  justify  our  interference  with 
this  decree  in  the  special  appeal. 

We  dismiss  this  appeal,  leaving  each  part* 
to  pay  his  own  costs  of  the  special  appeal 
only. 


The  30th  November  1864. 

Present: 

The    Hon'ble    J.    P.    Norman,   Officiating 

Chief  Justice,  and  the  Hon'ble  G.  Campbell, 

Puisne  Judge. 

Right  of  Mortgagee  without  Possession  to 

foreclose. 

Case  No.  191 5  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Gunga  Churn  Shome,  Principal 
Sudder  Ameen  of  Dacca,  dated  the  27th 
April  1864,  affirming  a  decision  of  the 
Moomiff  of  Manickgunge,  dated  the  2Qth 
July  1S63. 

Kali  Goemar  Dutt  Roy  (Plaintiff),  Appellant, 

versus 

Juggut  Soonderee  Chowdrain  (Defendant),. 

Respondent.  ;. 

Bttboos  Onoocool  Chunder  Mookerjee  and  * ' 
Kishen  Dyal  Roy  for -Appellant. 
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Baboo  Dwarkanath  MitUr  for  Respondent. 

The  right  of  a  mortgagee  without  possession  to 
foreclose  does  not  cease  twelve  years  after  his  alleged 
Mortgage.  The  possession  of  the  mortgagor  is  not 
to  be  presumed  to  be  adverse  to,  but  may  be  perfectly 
reconcilable  with,  the  subsisting  lien  of  the  mortgagee. 
The  question  of  limitation  depends  on  whether  there 
is  a  mortgage  actually  subsisting  and  acknowledged 
by  the  acts  and  conduct  of  the  parties  within  twelve 
years  before  suit. 

This  was  a  suit  for  possession  after  fore- 
closure of  an  alleged  mortgage.  Plaintiff  pro- 
duces what  on  the  face  of  it  purports  to  be  an 
absolute  deed  of  sale  of  the  year  1836,  but 
asserts  that  the  deed  was  qualified  by  a  verbal 
agreement  that  the  sale  should  really  be  only 
of  the  nature  of  a  mortgage,  and.  that, 
subject  to  his  mortgage>lien,  the  '.property 
remained  in  possession  of  the  mortgagor.  He 
foreclosed,  he  says,  in  1858. 

Although  oral  evidence  to  qualify  a  formal 
written  deed  must  be.  received  with  extreme 
caution,  and  subject  to  a  very  heavy  onus 
against  the  party  tendering  such  evidence,  it  is 
not  to  be  denied  that  such  transactions  as  that 
now  alleged  are  known  in  Bengal,  and  that 
evidence  in  proof  of  them  has  been  admitted 
in  the  Courts. 

In  this  case  the  Courts  below  have  thrown 
out  plaintiff's  suit  on  the  ground  that  his 
right  to  foreclose  ceased  twelve  years  after  his 
alleged  mortgage,  and  that  therefore  his  fore- 
closure was  invalid,  and  his  suit  barred  by 
limitation.  But  we  think  they  have  altoge- 
ther misconstrued  the  decision  of  the  Privy 
Council  in  the  case  of  Prannath  Chowdhry 
vs.  Rookee  Begum,  decided  on  7th  July  1859 
(7  Moore'6  Indian  Appeals,  page  353),  and  that 
this  case  tells  quite  the  other  way.  It  is 
there  ruled  by  the  Lords  of  the  Privy  Coun- 
cil that  the  incidents  of  an  Indian  mortgage 
without  possession  do  not  in  this  respect 
differ  from  those  of  an  English  mortgage,  and 
that  the  possession  of  the  mortgagor  is  not 
to  be  presumed  to  be  adverse  to,  but  may,  on 
the  contrary,  be  perfectly  reconcilable  with, 
the  subsisting  lien  of  the  mortgagee.  It  was, 
we  consider,  impossible  to  decide  the  case  on 
limitation  without  going  so  far  into  the  merits 
as  to  consider,  was  there  or  was  there  not  a 

-mortgage  actually  subsisting  and  acknow- 
ledged by  the  acts  and  conduct  of  the  parties 
up  to  a  time'  within  twelve  years  of  the  insti- 

'  tutioji  of  this  suit.  If  there  was  originally  a 
mortgage,  and  up  to  that  time — 1.  e.f  within 
twelve  years — the  mortgagors  (being  in  pos- 
session of  the  property)  by  payment  of  interest 
orcotberwise  acknowledged  the  subsistence  of 
the  mortgage,  asserted  *  light' to  redeem,  and 


held  on  terras  not  adverse  to  the  plaintiffs* 
then  the  suit  is  within  time.  If,  on  the  other 
hand,  they  had  before  that  time  disclaimed 
plaintiff's  right,  and  held  adversely  to  him, 
then  the  suit  will  be  barred.  If  the  suit  is 
within  time,  it  appears  that  some  at  least  of 
the  defendants  have  set  up  a  plea  of  payment 
on  which  an  issue  will  arise.  We  remand 
the  case  for  trial  on  the  basis  above  stated. 


The  30th  November  1864. 

Present : 

The  Hon'ble  F.  B.  K<ynp  and  F.  A.  Glover, 

Puisne  Judges. 

Rent— Illegal  Distraint 

Case  No.  813  of  1864  under- Act  X.  of  1859. 

Special  Appeal  frj>m  a  decision  passed  by 
Mr.  £.  F.  Laulour,  Judge  of  Patua, 
doled  Ike  ipth  December  rS6j9  revere* 
ing  a  decision  passed  by  Af outvie  Syud 
Azeemooddeen  Hossein%  Deputy  Collector 
of  that  District,  dated  the  t^ih  August 
1863. 

Ram  Dyal  Singh  (Defendant),  Appellant, 

versus 

Luchmee  Narain  Singh  (Plaintiff), 
Respondent. 

Mr.  J.  Baptist  and  Af  outvie  Aflabooddeen 
Mahomed  for  Appellant 

Baboo  Kishen  Succa  Mookerjee  for 
Respondent. 

A  zemindar  is  not  entitled  to  rent  for  a  year  ia  vaich 
he  has  illegally  distrained  and  (to  a  great  extent) 
destroyed  the  crops  of  the  ryot. 

This  was  a  suit  by  the  special  respondent 
(plaintiff  in  the-  Court  below)  to  recover  the 
balance  of  rent  due  on  a  holding  leased  by 
the  defendant  for  the  years  1268,  1369,  and 
1370  B.  S.  For  the  first  and  third  years 
the  land  was  held  as  a  bhowlee  tenure.  For 
1269  B.  S.  the  rent  was  payable  in  cash. 
The  suit  was  brought  on  a  kubooleut 

These  allegations  were  partly  traversed  by 
the  defendant.  He  declared  that  the  rents 
for  the  years  1268  and  1269  B.  S.  were  pay- 
able in  cash,  and  not  in  kind,  and  that  all  the 
crop  produced  during  the  year  1370  B.  S. 
had  been  illegally  attached  by  the  plaintiff, 
and  so.  lost.  Defendant  further  denied  exe- 
cution of  the  kubooleut,  and  for  the  rest 
pleaded  payment 

The  Judge*  held  on  the  evidence  that  the 
plaintiff  was  entitled  to  his  rent  for  the 
years  1268  and  1269  B.  S.  at  the  rates 
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clained,  and  for  the  year  1270  B.  S.  be  as- 
sessed the  rent  claimable  at  Rs.  124. 

The  ground  taken  in  special  appeal  is 
that  the  Judge  has  decided  that  the  tenure 
wasbbowlee  in  the  year  1268,  and  that  the 
cash. rent  for  1269  B.  S.  was  Rs.  302,  on 
no  evidence,  and  that  he  was  wrong  in  de- 
creeing anything  for  1270  B.  S.,  as  the 
crop  was  lost  by  the  plaintiff's  (special  re- 
spondent's) own  illegal  acts. 

With  regard  to  the  first  objection,  we  ob- 
serve that  the  Jndge  has  found,  on  the  evi- 
dence recorded,  that  the  tenure  during  the 
year  1268  B.  S.  was  a  bhowleeone.  Whether 
or  no  that  evidence  is  sufficiently  cogent  to 
prove  the  fact,  is  a  matter  with  which  we  can- 
not interfere  in  special  appeal.  It  is  sufficient 
for  the  purposes  of  this  case  that  there  be 
legally  admissible  evidence  on  the  point. 
All  beyond  that  is  within  the  exclusive 
discretion  of  the  Judge. 

Bat  whilst  we  cannot  interfere  with  the 
Lower  Appellate  Court's  finding  regarding 
the  nature  of  the  tenure  during  the  year 
1268  B.  S.,  we  think  that  there  is  no  evi- 
dence as  to  the  extent  of  the  crop.  The 
danabondee  papers  were  neither  sent  for 
nor  examined,  and  the  calculation  appears 
to  have  been  made  by  guess-work. 

To  attempt  to  rectify  the  omission  now 

would  be   useless.     The  papers  are   mere 

kemindaree  records,  and  have  probably  been 

destroyed  long  ago.    The  better  plan  will, 

we  think,   be  to  take  the  proved  rent  of 

the  year   1269  B.  S.,  which    both  parties 

[admit  to  have  been  one  for  which  a  cash 

!  lent  was  paid,  as  a  measure  of  what  would 

[have  been  due  for  the  year  1268  B.  S. 

[    The  special  respondent  claims   Rs.   303 

!  odd.    The  special  appellant  admits  268  only ; 

bat  he  is  totally  unable  to  show  that  this 

!  is  the  correct  rent  either  by  pottah  or  da- 

khilas,  whilst  special  respondent  produces  a 

regularly  drawn-up  kubooleut,  in  which  the 

rent  payable  is  set  down  at  Rs.  303-1 1-3. 

Taking  this  sum,  therefore,  as  the  measure 

Of  the  two  years,  the  special  appellant  will 

have  to   pay  as  rent  Rs.  607-6-6,  less  the 

sums  he   has  already  confessedly  paid  on 

i  account. 

[  For  the  year  1270  B.  S.  we  think  that 
the  special  respondent  is  entitled  to  recover 
nothing.  The  crops  on  the  land  were  illegally 
attached  by  him,  and  a  large  proportion 
at  any  rate  lost.  To  give  him  a  decree 
against  the  special  appellant  for  any  part  of 
these  crops  would  be  to  make  him  a  gainer 
by  his  own  wrong.  "  It  is  not  clearly. shown 
>   what   extent    the    damage    went,   bnt 


according  to  the  Judge's  own  calculation  it 
must  have  been  very  considerable.  And  if 
there  be  any  doubt  on  the  point,  the  benefit 
of  it  would  be  given  to  the  special  appellant 
as  compensation  for  the  injury  inflicted  on. 
him  by  the  special  respondent. 

We  modify,  therefore,  the  Judge's  order 
to  the  extent  noted  above.  Costs  will  be 
charged  proportionately  to  the  sums  decreed. 


The  30th  November  1864.  . 

Present; 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges* 

Right  of  Occupancy— Pottahs. 

Case  No.  820  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
•    Judge  of  Purneah9  dated  the  24th    Feb- 
ruary 1864,  reversing  a  decree  of  Mr.  D. 
Perry y  Deputy  Collector  of  that  District, 
dated  the  4th  November  iS6j. 

Kissen  Prosad  and  others  (Defendants), 

Appellants, 

versus 

Sheikh  Karbarree  and  others  (Plaintiffs), 

Respondents. 

Baboo  Anund  Go  pal  Paulit  for  Appellants. 

Mr.  J.  Baptist  for  Respondents. 


This  was  a  suit  by  a  ryot  against  his  land- 
lord  for  delivery  of  pottahs  under  section  2 
of  Ad  X.  of  1859..  It  appears  from  the  re- 
cord that  he  held  four  distinct  jotes,  and 
the  Judge  has  found  that,  as  they  had  all 
been  in  his  possession  for  upwards  of  twelve 
years,  he  was  entitled  to  pottahs  at  the  rates 
formerly  paid. 

It  is  urged  before  us  in  special  appeal 
that,  with  regard  to  two  of  the  four  jotes,  the 
special  respondent  has  no  rights  of  occupan- 
cy, and  is  not  entitled  to  a  pottah.  The 
other  objections  are  abandoned  by  special 
appellant's  vakeel. 

The  special  appellant's  objections  must, 
in  part,  be  allowed.  The  special  respondent 
himself,  in  'his  petition  of  plaint,  admits  that 
two  of  the  jotes — namely,  Mahomed  Shahee 
and  Alee  Dodoo — have  been  in  his  possession 
since  1 267  B.  S.  only!  This  is  fatal  to  his 
claim  to  a  pottah  at  former  rates.  With 
regard  to  these  two  jotes,  he  has  no  rights 
of  occupancy,  and  must  make  his  own  a£ 
rangements  about  the  rate  of  'rent  with  the 
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special  appellant.    To  a  pottah,  of  course,  he 
will  be  entitled ;  but  before  getting  it,  he 
must  settle  with  his  landlord  about  the  rent 
payable.     . 
..  With  regard  to  the  other  two  jotes  which 


special  respondent  has  held  for  more  than  |  the  amounts  decreed. 


twelve  years,  the  appeal  is  dismissed,    lie  is 
entitled  to  a  pottah  at  the  former  rates,  until 
the  landlord  proves  that  those  rates  are  Im- 
proper ones. 
Costs  will  be  assessed  proportionably  to 
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The  30th  November  1864. 
Present : 

m 

.  The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Camp- 
bell, Puisne  Judge. 

Appeal  from  Dedsiea  of  Collector  (under  Clause 
5,  Section  33,  Act  X.  of  2859). 

Case  No.  1904  of  1864  under  Act  X.  of  1859. 

Special  Appeal*  from  a  decision  passed  by 
Mr.  F.  Tucker,  Judge  of.  Shahabad, 
dated  the  jolh  April  1864,  reversing  a 
decision  of  Baboo  Kooldeep  Narain 
Singh,  Deputy  Collector  of  Arrah,  dated 
the  t*th  September  r86j. 

Thakoor  Singh  and  others  (Defendants), 

Appellants, 

versus 

Ram  SuKraa  Loll  and  others  (Plaintiffs), 

Respondents. 

Baboos  Taruch  Nath  Sein  and  Khetter 
Nath  Bose  for  Appellants. 

Baboo  Kallee  Kissen  Sein  for  Respondents. 

Section  153,  Act  X.  of  1859  (declaring  the  decision  of 
a  Collector  in  certain  cases  to  be  final),  has  no  applica- 
tion to  a  suit  under  clause  5,  section  23  of  that  Act. 

This  is  a  suit  to  recover  Rs.  41  for  arrears 
of  rent,  and  for  ejectment  for  non-payment 
of  rent  with  a  decree  for  possession.  To  the 
judgment  of  the  Judge  on  appeal  it  is  ob- 
jected by  the  defendant  that  he  .had  no  juris- 
.diction.  But  the  answer  is,  that  the  suit  be- 
ing under  clause  5  of  section  23,  section 
!  153  has  no  application.* 


*  See  to  the  sane  effect  Kalhchand  Chuckerbufty  vs. 
Ms,  26th  Jane  186a. 


The  appeal  is  therefore  dismissed  with 
costs  and  interest. 


The  30th  November,  1864. 

Present: 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Campbell, 
Puisne  Judge. 

Presumption  of  Occupancy  before  Permanent 

Settlement 

Case  No.  1782  of  1864  under  Act  X.  of  1859. 

■ 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Jessore,  dated  the  30th 
May  1864,  affirming  a  decision  of  Baboo 
Bissessur  Chuekerbuity  Roy  Bahadoor, 
Officiating  Deputy  Collector  of  Afagoo- 
rph,  dated  the  29th  June  iSdj. 

Ormon  Khatpon  and  others  (Defendant 

Appellants, 

versus 

Mr.  Robert  Savi  (Plaintiff),  Respondent 

Baboo  Bama  Churn  Banerjee  for 
Appellants. 

None  for  Respondent. 

A  clear  finding  is  necessary  that  the  defendant  has 
paid  a  uniform  jumma  for  the  land  in  dispute  before  he 
can  have  the  benefit  of  the  presumption  of  occupancy 
from  the  time  of  the  Permanent  Settlement. 

Ws  do  not  think  that  there  is  a  sufficient 
and  intelligible  decision  of  this  caae,  which  is 
of  extreme  importance  to  the  appellant,  being 
a  final  determination  of  his  alleged  right  of 
property.  He  pleaded  a  holding  at  a  fixed 
rate  from  the  time  of  the  Permanent  Settle- 
ment,  and  is  entitled  to  the  benefit  of  section 
4,  Act  X.  of  1859— that  is,  if  ho  has  hdd 
for  twenty  years  at  a  unifond  rate.   Then, 
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if  there  is  no  evidence  to  the  contrary,  his 
holding  from  the  time  of  the  Permanent  Set- 
tlement is  to  be  presumed.  There  must, 
therefore,  be  a  clear  finding  on  the 'issue 
whether  or  not  the  defendant  has  paid  a  uni- 
form jumma  for  the  land  in  dispute  for  twenty 
years.  The  case  is  remanded  for  this  pur- 
pose. If  the  rent  has  been  uniform  for  twenty 
years,*  an  issue  upon  any  evidence  given  to 
show  that  it  was  previously  a  variable  tenure 
may  be  necessary; 


The  30th  November  1 864, 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Gloven 

Puisne  Judges. 

Judgment  (of  Appellate  Court  reversing  that  of 

Lower  Court). 

Case  No.  810  of  1864. 

Special-  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  0/  East 
Burdwan,  dated  the  21st  March  1864, 
reversing  a  decree  of  Mr.  S.  Wright, 
Sudder  Ameen  of  that  District,  dated 
the  6th  June  1863. 

Sheikh  Gobordhun  and  others  (Defendants), 

Appellants, 

versus 

Sheikh  Sadhoo  and  others  (Plaintiffs), 
Respondents. 

Baboo  Chunder  Madhub  Ghose  and   MoulvU 
Murhamut  Hossein  for  Appellants. 

Baboo  Tara  Prosono  Mookerjee  for 
Respondents. 

The  order  of  an  Appellate  Court,  reversing-  the  judg- 
ment of  a  lower  Court  in  a  few  words,  without  giving 
any  reasons  whatever  for  differing  on  the  facts  of  the. 
case,  or  for  distrusting  the  evidence  relied  on  by  the 
first  Court,  is  no  legal  judgment,  and  is  no  such  suffi- 
cient finding  of  fact  as  to  prevent  interference  in  special 
appeal. 

This  was  a  suit  for  recovery  of  possession 
of  certain  properties  on  the  allegation  of  a 
deed  of  gift.  The  defence  was,  first,  limita- 
tion; secondly,  denial  of  the  alleged  gift — 
(the  Sudder  Ameen  found  on  the  evidence 
that  there  was  no  gift — that  no  part  of  the 
property  had  ever  been  adjudicated  before  in 
plaintiff's  favour);  and,  lastly,  thai  the  plaintiffs 
had  been  for  more  than  twelve  years  out  of 
possession,  and  were  barred  by  limitation. 

The  Principal  Sudder  Ameen,  before  whom 

the  case  oame   in  appeal,  Pandit  Sreenath 

a  Bidyabagish,  reversed  this  decision  on  the 

4  ground  that,  the  (Jeqisioh  above  alluded  to 


gave  the  plaintiffs  a  right  to  one  room  in  the 
house,  and  that  the  Ameen's  report  proved 
them  to  have  been  dispossessed  of  the  same. 

This  is  one  of  those  hasty  and  ill-consider- 
ed judgments  for  which  the  late  Principal 
Sudder  Ameen  of  East  Burdwan  is  so  notori- 
ous. Here  he  has  reversed  a  carefully  con- 
sidered judgment  of  the  lower  Court,  in  which 
a  number  of  reasons  were  given  for  the  Sad- 
der Ameen's  opinion ;  in  a  few  words  he  al- 
leges that  the  first  Court's  order  is  unjust, 
but  condescends  on  no  reasons  for  his  opinion, 
nor  decides  the  points  on  which  the  Sadder 
Ameen's  judgment  turned. 

He  has,  moreover,  entirely  mistaken  the 
purport  of  the  decree  of  1856.  That  decree 
ignored  the  special  respondent's  rights,  and 
allowed  hiin  one  room  in  the  family-house  to 
live  in,  as  a  charitable  grant  only. 

He  has  also  omitted  the  first  issue  of  all, 
and  that  is  limitation.  We  remand  the  case, 
therefore,  for  a  new  trial  (on  appeal)  of  the 
proper  issues,  holding  that  the  order  of  an 
Appellate  Court,  reversing  the  judgment  of  i 
lower  Court  in  half  a  dozen  words,  without 
giving  any  reasons  whatever  for  differing  on 
the  facts  of  the  case,  or  for  distrusting  the 
evidence  on  which  the  first  Court  has  relied, 
is  no  legal  judgment  at  all,  and  certainly  m 
such  sufficient  finding  of  fact  as  to  prevent 
oar  interference  hi  special  appeal. 

As  Pundit  Sreenath  Bidyabagish  has  so 
often  been  animadverted  on  for  the  negligent 
character  of  his  decisions,  we  think  that  tUi 
case  should  be  laid  before,  the  Judge  -in  the' 
English  Department  for  such  notice  as  he 
may  deem  necessary. 


•  The  30th  November  1864. 
Present: 
The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Onus  Probandi— Sales— Prior  Gifts. 

Case  No.  812  of  1864. 

Special  Appeal  from   a  decision  passed 
Baboo  Madub    Chunder    Lhowdrj 
Bahadoor,    Additional  Principal  S\ 
Ameen  of  Zillah  Dacca,   dated  the  / 
January  1864,  reversing  a  decree  ef 
Moonsiff  of  thai  District,  dated  the 
November  1862. 
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Gobind  Chunder  Paul  Chowdree  and  another 
(Defendants),  Appellants, 

versus 

Golack  Chander  Goshamee  (Plaintiff), 

Respondent, 

Baboos  Nilmadhub  Sen  and  Oprokash 
Chunder  Mookerjee  for  Appellants. 

Baboos  Chunder  Mad  hub  Ghost  and  Hem 
Chunder  Banerjee  for  Respondent. 

After  the  sale  of  certain  property  to  the  defendant,  the 
admission  by  the  vendor's  sons  of  a  prior  gift  of  the 
same  property  by  their  father  to  the  plaintiff  throws 
doubt  on  the  bona  fides  of  the  alleged  Rift,  and  shifts  the 
onus  on  the  plaintiff  to  prove  his  title  under  the  gift, 
before  the  defendant  in  possession  is  called  on  to  prove 
his  title. 

We  think  that  the  right  issue  has  not 
been  tried  in  this  case.  The  Principal  Sud- 
der  Ameen  has  thrown-  the  onus  entirely 
upon  the  defendant ;  and  becanse  no  lakhe- 
raj  land  is  mentioned  in  his  deed  of  convey- 
ance, he  has  held  that  the  land  was  excluded 
from  the  sale. 

The  plaintiff's  case  was  this,  that  Radha 
Mohnn  Byraghee  purchased  the  disputed 
knd  benamee  for  the  plaintiff,  and  made  a 
gift  of  it  to  him ;  that  the  defendant  pur- 
chased all  but  the  lakheraj  land  from  the 
sons  of  Radha  Mohun,  and  have  dispossess- 
ed him.  The  sons  of  Radha  Mohun,  after 
the  sale  to  the  defendant,  admit  the  gift 
by  Radha  Mohun  of  this  disputed  lakhe- 
raj land ;  but  such  an  admission,  after  the 
sale  to  the  defendant,  and  when  it  was  for 
the  interest  of  the  father  to  make  such  ad- 
mission, throws  some  doubt  on  the  dona  fides 
of  the  alleged  gift,  and,  in  our  opinion, 
shifts  the  onus  on  the  plaintiff,  who  should 
prove  his  title  under  the  gift  before  the 
defendant,  who  is  in  possession,  is  called 
upon  to  prove  his  title. 

The  case  is  remanded  for  trial  with  re- 
ference to  these  remarks. 


The  30th  November  1864. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  pudges. 

Bonds  (Recovery  of) — Security 
(Liability  of)* 

Case  No.  809  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  F.  C.  Fowle,  Judge  of  Rungpore, 
dated-  tht  24th  December  1863,  affirming 
a  decision  passed  by  the  Principal  Sud- 
der  A  mien  of  thai  District,  dated  the 
22nd  July  1863.     j 

Vol  I, 


Kinnoo  Singh  and  others  (Defendants), 

Appellants, 

versus 

Ameenooddeen  Mahomed  Chowdry  (Plaintiff), 

Respondent. 
Baboo*  Romanath  Bose  and  Baneenath  Sou 

for  Appellants. 
M outvie  Syud  Murhamut  Hossein  and 
Baboo  Kissen  Dyal  Hoy  for  Respondent, 

Suit  to  recover  a  bond.  The  plaintiff  was  security  for 
payment  of  the  bond  on  hypothecation  of  usufruct  of  a 
farm ;  and  as  the  bond  (save  a  few  rupees)  had  been 
satisfied  by  that  usufruct,  the  plaintiff  was  held  absolved 
from  liability,  and  the  bond  was  directed  to  be  made 
over  to  him  on  payment  of  the  balance  due,  notwith- 
standing the  defendant's  attempt  to  appropriate  the  usu- 
fruct in  payment  of  other  bonds  more  than  13  years  old.    • 

This  was  a  suit  to  recover  a  bond,  dated 
the  14th  of  Srabun  1267,  B.  S.,  for  1,000 
rupees,  on  the  allegation  that  it  had  been  fully 
liquidated.  The  defendant  (special  appellant 
before  us)  denied  that  the  money,  which,  to 
the  extent  of  981  rupees,  he  admitted  hav- 
ing received,  referred  to  the  bond  in  which 
plaintiff  had  an  interest,  but  to  two  other 
prior  bonds,  which  had  been  executed  in 
his  favour  by  Goorco  Gobind.*  These  two 
bonds  had  been  cancelled  by  the  payment  of 
the,  981  rupees,  but  the  other  for  1,000 
rupees,  executed  jointly  by  Ameenooddeen 
(the  plaintiff)  and  Gooroo  Gobind,  had.  not  ' 
been  satisfied ;  and  until  it  was  so,  defendant 
not  only  refused  to  return  the  bond,  but 
brought  a  suit  for  recovery  (special  appeal 
No.  801)  on  his  own  account. 

It  appears  from  the  record  that  Gooroo. 
Gobind  was  proprietor  of  certain  lands, 
which,  on  the  occasion  of  borrowing  the 
1,000  rupees  from  Kinnoo  Singh,  he  agreed 
to  give  in  farm  to  Ameenooddeen.  The  latter 
was  to  sign  the  bond,  and  so  make  himself 
equally  liable  with  Gooroo  Gobind,  and  was 
to  liquidate  the  debt  with  the  usufruct  of  the 
ijara.  Ameenooddeen  could  not,  however, 
take  actual  possession  of  his  farm,  it  being 
then  in  the  occupation  of  one  Ramjeebun,  to 
whom  Gooroo  Gobind  had  already  grven  a 
lease ;  but  matters  were  arranged  by  the 
latter  giving  an  assignment  on  Ramjeebun 
in  favour  of  Ameenooddeen,  under  which  981 
rupees  were  paid  to  him  by  the  farmer  in 
possession,  and  which  money  was  duly  hand- 
ed over  to  his  mahajun,  Kinnoo  .Singh. 

All  this  has  been  found  as  a  fact  by  the 
Judge,  who  further  held  that  Ameenooddeen 
was  only  security  for  the  payment  of  the 
bond,  for  which  the  usufruct  of  the  farm 
had  been  hypothecated ;  and  as  this  bond,  with 
the  exception  cf  28  rupees,  had  been  satis- 
6ed  by  that  usufruct,  plaintiff  was  no  longer 
,  liable.    He  decreed,  therefore.,  that  the  bond 
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in  suit  should  be  made  over  to  Ameenood- 
deen  on  payment  of  the  balance  due,  viz., 
28  rupees. 

It  is  urged  in  special  appeal  that  the 
Judge  has  decided  Ameenooddeen's  position 
quoad  this  money  contrary  to  that  indivi- 
dual's own  statement. 

This  objection  is  altogether  untenable. 
Special  respondent  lend  his  name  to  the  bond 
executed  by  Gooroo  Gobind  on  the  under- 
standing that  the  money  was  to  be  repaid 
from  the  usufruct  of  the  farm  ;  and,  as  under 
the  circumstances,  he  could  not  get  actual 
possession,  or  make  collection  of  rent  him- 
self, he  received  an  assignment  on  the  tenant 
in  possession.  It  is  quite  clear  that  the 
1,000  rupees  were  to  be  repaid  from  the 
usufruct  of  the  farm,  and  it  is  admitted  on 
all  hands  that  981  rupees  of  that  usufruct 
was  paid  to  Kinnoo  Singh.  The  contract 
between  Gooroo  Gobind  and  special  respond- 
ent rested  on  this  basis ;  and  so  far,  there- 
fore, as  Ameenooddeen  is  concerned,  Kinnoo 
Singh  can  have  no  claim.  The  bond  will  have 
been  fully  satisfied  by  paying  the  difference 
'  between  981  rupees  and  1,000  rupees. 

The  object  of  the  opposite  parlies  is  very 
clear.  The  two  former  bonds,  to  satisfy 
which  the  special  appellant  has  so  cunningly 
applied  the  proceeds  of  the  farm,  are  more 
than  12  years  old,  and  are  barred  by  the 
statute  of  limitation,  so  that,  unless  special 
appellant  .chanced  to  gain  the  present  suit, 
these  bonds  would  be  a  dead  loss.  Gooroo 
Gobind  was  equally  ready  to  bolster  up  the 
defence,  inasmuch  as,  by  so  doing,  he  still 
retained  a  man  of  substance  as  joint  security 
for  the  payment  of  the  .1,000  rupees  bond ; 
whilst  •  he  appropriated  the  .  money  which 
should  have  liquidated  it  to  .get  rid  of  other 
claims,  which,  though  not  legally  recoverable, 
might  have  been  used  against  him  in  many 
ways.  Gooroo  Gobind  and  Kinnoo  Singh 
had  doubtless  an  understanding  on  this  mat- 
ter, and  played  into  each  other's  hands. 

We  are  of  opinion  that  the  Judge's  deci- 
sion is  a  very  proper  one,  and  we  dismiss 
the  special  appeal  with  costs. 


The  1st  December  1864. 
Present: 

m 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
-  Puisne  fudges. 

Appeal  (Decision  of— before  day  of  hearing). 

Case  No.  825  of  1864. 

Special  Appeal  from   a  decision  passed  by 
Mr.  £*  F<  Itaulwr,  Judge  of  Patna,  dated 


the  12th  December  1863,  affirming  a  de- 
cision passed  by  Moulvie  Syud  Sukhawat 
H ossein  Khan,  Principal  Sudder  Ameen 
of  that  District,  dated  the  22nd  August 
1863. 

Mussamut  Hukeemunissa  and  others 
(Defendants),  Appellants, 

versus 

Mussamut  Bibee  Muckdoonum  (Plaintiff), 

Respondent. 

Messrs.  J.  Baptist  and  A.  A.  Seveslre 
for  Appellants. 

Baboos  Kishen  Sucea  Mookerjee  and 
Roopnath  Banerjee  for  Respondent 

The  hearing  of  an  appeal  having  been  fixed  for  the 
14th  December,  the  deciding  of  it  on  the  12th  (when  the 
pleaders  were  present)  is  no  such  defect  in  procedure 
as  to  render  interference  in  special  appeal  necessary. 

Ws  have  taken  up  the  second  point  first 
The  day  for  hearing  the  appeal  was  luted 
for  the  14th  of  December,  and  the  Judge 
decided  it  on  the  12th.  But  it  appears  from 
an  order  recorded  on  the  back  .of  the  peti-- 
tion  of  appeal  that,  as  the  pleaders  were 
present,  the  appeal  was  allowed  to  proceed 
to  a  hearing  on  the  12th.  In  this  we  see 
no  snch  defect  in  procedure  as  to  render  it 
necessary  for  us  to  interfere  in  special  appeal. 

On  the  first  point  we  find  that  the  Judge 
has  taken  a  wrong  view  of  this  case.  The 
dispute  is  between  two  purchasers,  and  not 
between  a  purchaser  and  a  mortgagee.  Bota 
parties  say  they  purchased  from  the  mort- 
gagor, and  the  suit  of  the  special  respond- 
ent (plaintiff)  was  to  set  aside  the  sale  10 
the  defendant  (special  appellant).  -  The  1st* 
ter  urges  that  the  suit  of  the'  plaintiff  has 
been  brought  more  than  12  years  from  date 
of  his  purchase,  and  is  barred.  The  special 
respondent's  pleader  urges  that  the  Court 
of  first  instance  has  found  the  purchase  of 
the  special  appellant  to  be  fraudulent;  but 
ihere  has  been  no  finding  upon  this  point  by 
the  Judge,  who  has  treated  the  case  not  as 
one  between  two  purchasers,  but  as  one  be- 
tween a  purchaser  and  a  mortgagee:  The 
case  must  go  back  for  a  clear  finding  upon 
the  plea  of  limitation,  treating  the  case  as 
one  between  two  purchasers,  which  wifl  also 
involve  the  bona  fides  or  otherwise  of  the 
defendant's  alleged  purchase. 


The  1  st  December  1864. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J;  B.  Phear, 

Puisne  Judges. 
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Section  374,  Act  VIII.  of  1859— Omission 
to  state  Points  .not  recited  or  adjudicated 
—Addition  of  Oral  Pleas. 

Case  No*.  1638  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  G.  G.  Balfour,  Judge  of  Chittagong, 
doled  the  31st  March  1864,  reversing  a 
decree  of  Baboo  flittyanundo  Gangooly, 
Moonsiff  of  Satkeera,  dated  the  26/h 
June  1863, 

Secunder  Sikdar  (Plaintiff),  Appellant, 

versus 

Fatten  Ally  and  others  (Defendants), 
Respondents. 

Baboo  Roy  Sreenath  Sein  for  Appellant. 

Baboo  Chunder  Mad  hub  Ghose 
for  Respondents. 

A  petition,  which  does  not  state  the  real  point  recited  or 
adjudicated,  is  inadmissible  under  section  374,  Act  VIII. 
0^1859.    The  law  gives  no  authority  to  add  oral  pleas. 

These  grounds  contain  nothing  concise 
or}  specific,  so  that  the    respondent  could 

"  know  what  lie  had  to  meet.  What  was  the 
real  point  not  recited  or  adjudicated  is  not 
stated.  Such  a  petition  as  this  is  inadmis- 
sible under  section  374,  Act  VIII.  of  1859; 
and,  further,  the  law  gives  no  authority  to 
add  oral  pleas  as  urged  in  the  2nd  paragraph 
of  the  petition.    Tne  special  appeal  is  accord- 

*  ingly  rejected  with  costs,  as  respondent 
has  appointed  a  vakeel. 


The  1st  December  1864. 
Present; 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges. 

Hindoo   Widow   (Sale  by)— Necessity   (Proof 

of) 

Case  No.  1642  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  F.  Tucker,  Judge  of  Shahabad, 
doled  the  14th  April  1864,  affirming  a 
decree  of  Mr.  S.  DaCosla,  Sudder  Am  ten 
and  Moonsiff  of  Arrah,  dated  the  6th 
August  186  j. 

Bissonauth  Roy  and  others  (Plaintiffs), 

Appellants, 

versus 

1*11  Bahadoor  Singh  and  others  (Defendants), 

Respondents. 

Mr.  R.  T.  Allan  and  Baboo  Debendro 
Narain  Bose  for  Appellants. 

Baboo  Tarucknath  Sein  for  Respondents. 


Where  the  legal  necessity  for  a  sale  by  a  Hindoo 
widow  is  questioned,  its  existence  roust  be  shown  by  the 
party  standing  on  the  conveyance. 

The  special  appeal  is  on  the  ground  that 
the  legal  necessity  for  the  sale  was  before  the 
Judge,  but  not  adjudicated.  This  appears  a 
valid  objection.  The  Judge  does  not  clearly 
base  his  decision  on  the  proof  of  legal  ne- 
cessity, but  on  the  bona  fides  of  the  deed. 
He  refers  to  this  necessity  as  a  question  in- 
volved in  the  case,  but  does  not  say  that, 
beycmd  the  recital  of  the  deed,  it  was  shown 
to  have  existed.  He  should  record  clearly 
whether  he  finds  it  proved  by  evidence,  and 
by  what  evidence,  that  the  legal  necessity 
did  exist. 

The  respondent  refers  us  to  a  decision  of 
the  29th  August  1848  to  show  that  the 
onus  in  case  of  the  minors'  questioning  the 
act  of  the  guardian  would  be  on  the  minors. 
But  that  decision  is  one  relating  to  a  mis- 
statement of  the  cause  of  expenditure  of 
certain  funds,  and  does  not  supersede  the 
fundamental  rule  of  Hindoo  law,  that  in  cases 
like  the  present,  where  the  legal  necessity  is 
questioned,  its  existence  must  be  shown  by 
the  party  standing  on  the  conveyance. 

We  accordingly  remand  the  case  for  a 
clear  finding  as  to  the  proof  by  which  the 
Judge  considers  the  existence  of  such  legal 
necessity  shown. 


The  1st  December  1864* 

Present: 

The  Hon'ble  C.  Steer  and  £.  Jackson, 
Puisne  Judges. 

Grant  of  Sunnuds  by  Judgment-debtor  after 
Attachment  of  Property. 

Case  No.  1226  of  1864  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  J.  C.  Dodgson,  Judge  of  Mymensing, 
dated  the  24th  February  1864,  affirming 
a  decision  passed  by  Moulvie  Ekbal  Ali 
Khan,  Deputy  Collector  of  thai  District, 
dated  the  21st  September  1863. 

Hurrish  Chunder  Chowdry  (Plaintiff), 

Appellant, 

versus 

Ram  Chunder  Chowdry  (Defendant), 
Respondent. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboos  Dwarkanath  Miller  and  Sreenath 
Doss  for  Respondent. 

Suit  for  assessment.    Defendant  pleaded  a  suniuid, 
which  the  plaintiff's  mookhtear,  in  his  examination  before 
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the  Court,  alleged  to  have  been  collusively  granted  by 
the  former  proprietor  to  his  son  in  fraud  of  creditors 
after  attachment  of  the  property  by  the  judgment-debtor. 
Held  that  the  Court  below  should  not  have  omitted  to 
try  the  question  as  to  the  alleged  grant  of  the  sunnud 
by  the  father  to  the  son  after  attachment. 

The  plaintiff  sued  to  assess  rent  upon  a 
tenure  held  by  the  defendant. 

The  defendant  pleaded  that  he  held  his 
lands  under  a  sunnud  granted  to  him  by  the 
former  proprietor,  whose  rights  and  interests 
the  plaintiff  purchased. 

It  appears  that,  though  the  plaintiff's 
mookhtear  distinctly  alleged  in  his  examina- 
tion before  the  Court  that  the  former  pro- 
prietor and  the  defendant,  who  were  father 
and  son,  had  colluded  together,  and  had,  in 
fraud  of  creditors,  prepared  the  sunnud 
•pleaded  by  defendant  after  attachment  of 
the  property  by  the  judgment-debtor,  the 
Courts  below  altogether  omitted  to  try  the 
question  whether  or  not  the  sunnud  was 
given  by  the  former  proprietor  in  favour  of 
his  son,  the  defendant,  after  the  attachment 
and  when  he  had  no  power  to  deal  in  such  a 
manner  with  the  property. 

• 

The  case  is  accordingly  remanded  to  the 
Court  below  for  trial  upon  this  point. 


The  ist  December  1864. 

« 

Present : 

The  Hon'ble  C.  Steer  and  £.  Jackson, 
Puisne  Judges. 

Enhancement— Change  of  Sicca  into  Com- 
pany's Rupees  no  Proof  of  Change  of  Rent 

Case  No.  1236  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  F.  L.  Beaufort,  Judge  of  the  24- 
Pergunnahs,  dated  the  8th  March  1864, 
affirming  a  decision  passed  by  Mr.  R.  T. 

f  Seveslre,  Deputy  Collector  of  that  Dis- 
trict, dated  the  30th  October  1863. 

Kalee  Churn  Dutt  (Plaintiff),  Appellant, 

versus 

Shoshee  Dassee  (Defendant)  and  Ram  'Soon- 
dur  Mundul  and  another  (Objectors),  Res- 
pondents. 

Baboo  Debendro  Narain  Bose  for  Appellant. 

Baboo  Nobbo  Kishen  Mookerjee 
%  for  Respondents. 


The  change  of  sicca  rupees  into  Company's  rupees  is 
no  proof  of  any  real  change  of  rent  so  as  to  bar  a  claim 
for  enhancement. 

This  was  a  suit  for  enhancement  of  rent 
The  Judge,  on  appeal,  has  found  that  the  rent 
of  the  defendant  for  the  land  in  suit  has  not 
changed  since  the  time  of  the  decennial  set- 
tlement, and  has  accordingly  applied  the 
provisions  of  section  3,  Act  X.  of  1859,  in 
bar  of  plaintiff's  claim. 

It  is  said  in  special  appeal  that  the  rent 
has  changed ;  but  the  only  change  which  the 
Court  can  find  is  that  arising  from  the 
change  of  sicca  rupees  into  Company's 
rupees.  This  is  no  proof  of  any  real  change 
of  rent.  The  rate  of  rent  paid  by  the  tenants 
before  the  decennial  settlement  is  recorded 
in  a  jummabundee  in  the  Collectorate.  The 
plaintiff  admitted  that  the  tenant  still  pats 
that  same  rate.  This  was  sufficient  evidence 
that  the  rate  had  remained  fixed  from  the 
decennial  settlement — the  more  so,  as  it  was 
corroborated  by  receipts  and  other  documents, 
and  plaintiff  offered  no  evidence- to  prove  the 
contrary. 

Appeal  dismissed  with  costs. 


The  ist  December  1864. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glow, 

Puisne  Judges. 

Resumption  (of  Lakheraj  held  before  1790) 
— Limitation— Auction-purchasers. 

Case  No.  826  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  A.  Pigou,  Judge  of  Hooghly,  dated 
the  14th  January  1864,  affirming  a  deci- 
sion passed  by  Mr.  A.  Davidson,  Principal 
Sudder  Ameen  of  that  District,  dated 
the  20th  March  1863. 

Radha  Kisto  Mytee  and  others  (Defendants), 

Appellants, 

versus 

Bhugwan  Cbunder  Bose  and  others 
(Plaintiffs),  Respondents. 

Baboo  Nil  Madhub  Bose  for  Appellants. 

Baboos  Chunder  Kalee  Ghose  and  Gopal 
Loll  Mitttr  for  Respondents. 

Under  Act  XIV.  of  1859,  a. zemindar  cannot  resune 
land,  whether  veritable  lakheraj  or  not,  held  from  before 
1 790.    Even  an  auction-purchaser  is  barred  by  UmiUtiM 
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if  the  ryot  can  prove  that  the  land  was  in  the  possession 
of  those  through  whom  he  claims  before  1790. 

Thi  Judge  appears  to  us  not  to  have 
taken  up  the  question  of  limitation  property. 
By  Act  XIV.  of  1859,  a  party,  who  can  prove 
that  he  held  land,  whether  it  be  established 
that  it  was  veritable  lakheraj  or  not,  from 
before  1790  A.  D.,  is  absolutely  protected 
from  a  zemindar  desiring  to  resume.  Even 
ihe  privilege  which  formerly  attached  to 
auction- purchaser  is  now  done  away  with; 
and  if  he  can  prove  that  the  land  was  in  the 
possession  of  those  through  whom  he  claims 
before  1790,  a  ryot  is  secure  in  his  holding 
under  the  statute  of  limitation,  and  cannot 
be  ousted. 

Tnis  was  the  point  which  the  Judge  ought 
to  have  considered,  and  not  whether  special 
appellant  held  the  land  as  valid  lakheraj  be- 
fore that  date. 

The  case  is  remanded  for  a  fresh  decision 
on  the  point.     Costs  will  follow  the  result. 


The  1  st  December  1864. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Resumption  (of  Lakheraj  held  before  1790)— 
Validity  of  Grant— Limitation. 

Case  No.  834  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  A.  Pigou,  Judge  of  Hooghly,  dated 
the  14th  January   1864*  reversing  a  de- 

.  cision  passsd  by  Moulvie  Huzeeroodeen 
Mahomed,  Extra  Principal  Sudder 
Ameen  of  that  District,  dated  the  21st 
January  i86j. 

Sagore  Monee  Dossee  and  others  (Defendants), 

Appellants, 

versus 

Bipro  Doss  Dey  and  others  (Plaintiffs), 
Respondents. 

Baboo  Roop  Nath  Banerjee  for  Appellants. 

Baboo  Mohendro  Lall  Shome  for 
Respondents. 

In  a  suit  for  resumption  where  the  defendant  pleads 
a  lakheraj  tenure  before  1 790,  the  validity  of  the  grant  is 
not  open  to  the  Judge's  consideration,  butonfy  whether 
the  tenure  was  in  existence  before  1 790,and,  if  so,  to  apply 
the  lawrt>f  limitation. 

THfs  was  a  suit  to  resume  certain  alleged 
invalid  lakheraj  land  on  the  ground  that 
the  defendant  held  it  without  a  legal  title., 


The  defence  set  up  was  that  the  property 
was  valid  rent-free  land  existing  as  such 
from  before  the  year  1790  A.  D. 

The  Judge  held  that  the  defendant  had 
not  proved  that  the  land  was  held  as  valid 
lakheraj  before  the  year  1790,  and  so 
decreed  for  the  plaintiff. 

We  think  that  the  Lower  Appellate  Court 
has  not  tried  the  right  issue  in  this  case. 
The  ruling  of  the  late  Sudder  Court,  dated 
April  15th,  1 86 1,  in  the  case  of  Pol  in 
Chunder  Gossain,  page  161,  lays  it  down 
that,  in  cases  like  the  preseqt,  the  validity 
of  that  grant  is  not  open  to  the  Judge's  con- 
sideration. He  had  merely  to  determine 
whether  the  tenure  were  in  existence  before 
December  179a,  and,  if  it  were,  to  apply 
the  law  of  limitation. 

We  remand  the  case,  therefore,  for  a  fresh 
decision  with  reference  to  the  above  re- 
marks. 


The  1st  December  1864. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Golver, 

Puisne  Judges. 

Local  Enquiry  (Discretion  of  Judge  in  making 
—no  ground  for  Special  Appeal).  m 

Case  No.  831  of  1864  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by* 
Mr.  W.  F.  McDonell,  Officiating  Addi- 
tional Judge  of  Nuddea,  dated  the  14th 
January  1864,  affirming  a  decree  of  Mr, 
D.  H.  Harrison,  Deputy  Collector  of 
that  District,  dated'  the  2nd  October 
1S63. 

Poorno  Persad  Roy  and  others  (Defendants), 

Appellants, 

versus 

Chundernath  Chatterjee  (Plaintiff), 
Respondent. 

Baboos    Issur   Chunder    Chuckerbutty    and 
■  Sreenath  Doss  for  Appellants. 

Baboo  Tarucknath  Dull  for  Respondent. 

It  is  wholly  in  a  Judge's  discretion  to  make  further  local 
enquiry.  His  exercise  of  that  discretion  cannot  be  in- 
terfered with  in  special  appeal. 

The  special  appellant's  pleader  raises  two 
points :  1st — That,  as  his  client  pleaded  pay- 
ment at  a  uniform  rate  for  twenty  years,  the 
onus  of  rebutting  the  presumption  which  arises 
under  section  4  of  A&  X.  in  his  favour  iies 
on  the  opposite  party,  and  further  that  the 
kubooleut  of  1237  has  not  been  proved.    • 
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2nd — That  the  Additional  Judge  was  wrong 
in  fixing  the  rate  without  local  enquiry. 

On  the  first  point  we  find  that  the  kuboo- 
leut  signed  by  the  father  of  the  special  ap- 
pellant's vendor,  and  through  whom  he 
derives  title,  is  dated  in  1237,  and  this  ku- 
booleut  has  been  found  by  both  the  lower 
Courts  to  be  genuine ;  it  has,  therefore,  been 
proved  that  the  rent  of  the  special  appel- 
lant's holding  was  fixed  at  a  period  subse- 
quent to  the  permanent  settlement,  and  he  is 
not  entitled  to  the  benefit  of  the  presumption 
under  section  4,  Act  X. 

On  thp  2nd  point  the  Judge  found  that 
the  rate  fixed  was  fair  and  equitable,  and 
that  it  was  the  same  as  that  fixed  in  many 
other  analogous  cases  directed  by  him.  It 
was  wholly  in  the  Judge's  discretion  to 
make  further  local  enquiry,  and  we  cannot 
interfere  in  special  appeal  with  his  exercise 
of  that  discretion.  Tne  appeal  is  dismissed 
with  costs  and  interest. 


[The  1  st  December  1864. 

Present: 

The  Hon'ble  H.  V.  Bay  ley  and  A.  G. 
.  Macpherson,  Puisne  Judges. 

Ryots    holding    on    after    Lease     (Right    of 
.    Zemindar     to    make     Fresh   Arrangement 
with— through  Third  Person). 

Case  No.  1557  of  1864. 

Special  Appeal  .from  a  decision  passed  by 
•  Mr.  F.  L.  Beaufort,  Judge  of  the  24-Per- 
gunnahs,  dated  the  $th  April  1864,  re- 
versing a  decree  of  Mr.  D.  Hume,  Deputy 
Collector  of  that  District,  dated  the  2nd 
February  1864. 

Koylas  Chunder  Mookerjee  (Defendant), 

Appellant, 

m 

versus 

Moocheeram  Adhikarree  (Plaintiff), 
Respondent. 

Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

Baboo  Romanath  Bose  for  Respondent. 

A  ryot,  who  is  allowed  to  hold  on  after  the  expiration 
of  his  lease  until  the  zemindar  makes  a  fresh  arrange- 
ment, is  not  entitled  to  claim  that  the  fresh  arrangement 
should  be  exclusively  with  the  zemindar  direct ;  but  the 
zemindar  may  make  a  fresh  arrangement  by  giving  a 
lease  to  a  third  person,  and  through  him  call  on  the  ryot 
tovive  a  new  kubooleut. 


The  plaintiff  in  this  suit  sued  to  obtain 

a    kubooleut    from   the    defendant,  K"jlas 

Chunder  (special  appellant),  alleging  that  be 

has  himself  obtained  a  lease  of  the  land  from 

the  zemindar  for  a  certain  period.    Koylas 

Chunder  denies  the  right  of  the  plaintiff  to 

demand  a  kubooleut  from  him.     He  admits 

that  he  is  in  possession  of  the  land,  but  says 

that  he  held  it  from  the  zemindar  for  a  fixed 

period,  which  expired  at  the  close  of  1267; 

that  a  clause  in  his  lease  empowered  him  10 

continue  to  hold  on  at  the  same  rent  till  the 

zemindar  made  a  fresh  arrangement;  that. 

this   implied    that    the    fresh*  arrangement 

should  be  made  with  the  zemindar ;  and  that 

the   zemindar    had   no   right    to    put  in  a 

middleman    over    his  head.    The    Deputy 

Collector  ruled  in  favour  of  the  defendant, 

but  this  ruling  was  reversed  by  the  Judge, 

who  held  that  The. plaintiff  was   entitled  to 

the  kubooleut  he  sought. 

We  are  of  opinion  that  the  judgment  of 
the  Lower  Appellate  Court  is  right.  The 
defendant  put  his  own  case  no  higher  than 
that  he  was  to  hold  on  at  the  old  rent  until 
the  zemindar  made  a  fresh  arrangement. 
The  zemindar  has  made  a  fresh  arrange- 
ment, for  he  has  given  a  lease  to  the  plaintiff, 
and  has  through  him  called  on  -the  defend* 
ant  to  give  a  new  kubooleut.  We  fail  to 
see  any  implied  contract  on  the  part  of  the 
zemindar  that  the  fresh  arrangement  should 
be  exclusively  with  'the  zemindar  direct 
The  plaintiff  has  been  legally  placed  by  the 
zemindar  in  the  same. position,  quoad  the 
special  appellant,  as  the  zemindar  himself 
previously  occupied.  Under  such  circum- 
stances it  is  impossible  to  contend  that  the 
relation  of  landlord  and  tenant  does  not 
exist  between  the  parties.  It  is  admitted 
that  the  zemindar  could  insist  upon  special 
appellant  giving  this  fresh  kubooleut ;  and, 
that  being  the  case,  it  is  clear  that  the  plaint-| 
iff  can  equally  insist  upon  it. 

The  appeal  is  dismissed  with  costs. 


The  2nd  December  1864. 

Present: 

The  Hon'ble  C.  Steer  and  K.  Jackson, 
Puisne  Judges. 

Pre-emption  (Sylhet).         • 

Case  No.  1310  of  1864. 

Special  Appeal  from   a  decision  passed  m 
Mr.M.  A.  G.  Shawe,  Judge  of  Sytktt) 
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</o/!a/  /A*  i6lh  February  1864,  reversing 
a  decision  of  Mr.  C.  Mackay,  Principal 
Swider  A  me  en  of  that  District,  dated 
the  28th  February  186 1. 

Jameelah  Khatoon  and  others  (Plaintiffs), 

Appellants, 

versus 

Pagul  Ram  and  others  (Defendants), 
Respondents. 

Mr.    J.     Baptist \    Moonshee    Ameer  AH, 

Moulvie     A/tabocddeen      Mahomed,  and 

Baboo   Debendro  mNarain    Bose    for  Ap- 
pellants. 

Mr.  J.  Cochrane  and  Baboos  Romanath  Bose 
and  Tarrucknath  Sein  for  Respondents. 

The  plaintiff  relies  upon  the  custom  of  pre-emption 
prevailing  between  Mahomedans  and  Hindoos  in  Svlhet.' 
Held  that,  unless  he  can  show  that  the  custom  is  un- 
doubted and  invariable,  he  is  not  entitled  to  a  decree. 

The  plaintiff,  a  Mahomedan,  sues  the  de- 
fendant, a  Hindoo,  in  the  Civil  Court  of  Syl- 
het,  to  enforce  against,  him  a  right  of  pre* 
eruption. 

The  case  was  referred  back  by  the  orders 
of  the  High  Court,  in  order  th*t  the  Judge 
might  enquire  whether,  as  between  Mahome- 
dans and  Hindoos,  the  custom  of  pre-emption 
prevails  in  the  District  of  Sylbet. 

The  Judge  has  decided  that  no  such  cus- 
tom prevails,  and  hap,  on  that  and  other 
grounds,  dismissed  the  suit. 

.  The  plaintiff  relies  upon  a  custom,  and 
unless  he  can  show  that  the  custom  is  un- 
doubted and  invariable,  he  is  not  entitled  to 
a  decree.  He  has  not  shown  such  a  custom, 
and  we  cannot,  therefore,  say  that  the  deci- 
sion of  the  Judge  is  incorrect.  We  dismiss 
die  special  appeal  with  costs. 


The  and  December  1864. 

Present : 

The  Hon'ble  C.  Steer  and  E,  Jackson, 
Puisne  Judges. 

Liability  of  Heirs  for  Wrongs  committed  by 
Deceased  Person— Act  XII.  of  185s 

.  Case- No.  1332  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  J.  C.  Dodgson,  Judge  of  Afymensing, 
dated  the  igth  February  1864,  affirming 
a  decision  passed  by  the  Sudder  Ameen 
of  thai  District,  dated  the  20th  August 


Sreemufty  Chundermonee  Dassee  and  others 
(Plaintiffs),  Appellants, 

versus 

Santo  Moonee  Dassee  and  others  (Defend- 
ants), Respondents. 

Baboo  Kalee  Kishtn  Sen  for  Appellants. 

None  for  Respondents. 

Act  XII.  of  1855  does  not  apply  to  wrongs  which  do 
not  survive  to  the  representatives  of  a  deceased  person. 
The  heir  of  a  deceased  husband  is  liable  to  make  jrood 
the  wrong-  committed  by  the  husband.  The  plaintiff's 
right  of  suit  does  not  abate  by  the  (Jeath  of  the  husband, 
but  survives  against  his  he?r. 

This  was  a  suit  to  recover  the  value  of  an 
elephant  wrongly  sold  by  the  defendant's 
husband,  now  deceased. 

Both  Courts  have  dismissed  the  suit  under 
Act  XII.  of  1855,  because  the  suit  was  not 
brought  within  one  year  of  the  death  of  de- 
fendant's husband. 

It  is.  on  special  appeal  objected  that  this 
Act  does  not  apply. 

We  find  the  Act  relates  only  to  wrongs 
which  do  not  survive  to  the  representatives 
of  a  deceased  person.  The  defendant  in  this 
case  is  liable  as  the  heir  of  her  husband  to 
make  good  the  wrong  committed  by  her  hus- 
band. The  plaintiff's  right  of  suit  does  not 
abate  by  the  death  of  the  husband,  but  sur- 
vives against  his  heir.  The  Act,  therefore, 
does  not  apply. 

We  give  no  opinion  on  the  merits  of  the 
claim,  which  appears  to  Jbe  a  very  stale  one, 
brought  eleven  years  after  the  cause  of  action. 

The  lower  Court's  judgment  is  reversed, 
and  the  case  remanded  for  decision  on  the  re- 
maining issues. 


The  and  December  1864. 

.    Present: 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Tenants  (Liability  of)— Transfer  of  Landlord'* 
Rights  to  a  Third.  Party. 

Case  No.  1 2 80  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  E.  S.  Pearson,  Judge  of  Behar, 
dated  the  24th  February  1864,  affirming 
a  decision  of  Roy  Fukeer.  Chund  Loll 
Bahadoor,  Deputy  Collector  of  that  Dis- 
trict, dated  the  jrd  September  186 j,  • 
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Mr.  James  Smyth  (Defendant),  Appellant, 

versus 

Sheo  Pershad  Singh  for  Loll  Bebee  (Plaint- 
iff), Respondent. 

Baboo  Debendro  Aarain  Bose  for 
Appellant. 

Baboos  Tarrucknath  Sein  and  Otool  Chunder 
Mookerjee  for  Respondent. 

The  plaintiff's  right  in  an  estate  having  been  decreed  lo 
a  third  party,  the  plaintiff  is  bound  to  the  third  party  to 
make  good  all  mesne-profits ;  but  the  defendant  (tenant) 
must  pay  his  rent  to  the  plaintiff  according  to  his  lease. 

This  was  a  suit  for  afrears  of  rent.  The 
tenant  pleaded  non-liability  on  the  ground 
that  he  was  out  of  possession,  and  had  not 
been  put  into  possession  by  his  landlord. 

The  Judge  found  this  fact  against  the 
tenant  on  his  own  admissions  in  another 
suit.  This  finding  is  objected  to,  but  it  is 
one  on  facts  not  open  to  special  appeal. 

The  tenant  also  pleaded  non-liability,  on 
the  ground  that  the  plaintiff's  rights  in  the 
estate  had  been  since  decreed  to.  a  third 
party.  The  Judge  overruled  this  plea,  and 
his  finding  on  this  point  is  also  objected  to. 
But  we  think  it  is  correct.  The  plaintiff  is 
bound  to  the  third  party  to  make  good  all 
mesne-pro6ts.  The  defendant,  tenant,  must 
pay  his  rent  to_th.e  plaintiff  according  to  his 
lease. 

The  appeal  is  dismissed  with  costs. 


The  2nd  December  1.864. 

Present : 

The  Hon'ble  C.  Steer  and  £.  Jackson, 
Puisne  Judges. 

Sale  by  Hindoo  Widow— Pilgrimage  to 

Benares. 

Case  No.  1301  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  A.  Pigou,  Judge  of  Hooghly,  dated  the 
,  23rd  February  1864,  affirming  a  decision 
passed  by  .Baboo  •  Luckheenarain  Mitier, 
Sudder  Ameen  of  that  District,  dated 
the  26th  June  1862. 

%   Huro  Mohun  Audhikaree  (Plaintiff), 

•  Appellant, 


versus 

Sreemuttv  Auluk  Monee  Dassee  and  others 
(Defendants),  Respondents. 

Baboo  Woomesh  Chunder  Banerjee  for 

Appellant. 

Baboo  Nil  Madhub  Bose  for  Respondents. 

A  pilgrimage  to  Benares  is  not  a  legal  necessity  to 
justify  a  sale  by  a  Hindoo  widow. 

In  this  suit  a  sale  by  a  Hindoo  widow  has 
been  set  aside  by  the  Lower  Appellate  Court 
as  made  without  legal  necessity.  It  is  said  00 
special  appeal  that  that  necessity  is  apparent 
on  the  face  of  the  deed  of  sale,  and,  on  the 
Judge's  judgment,  the  alleged  necessity  was 
the  widow's  maintenance,  and  to  enable  her 
to  go  io  Benares.  The  Judge  finds  that  the 
proceeds  of  the  estate  were  sufficient  for  pox- 
poses  of  maintenance,  and  that  there  was  no 
necessity  for  any  pilgrimage  to  Benares. 
We  quite  agree  with  him,  and  dismiss  this 
appeal  with-  costs. 


The  and  December  1864. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges. 

Maintenance  (Suit  for  Arrears  of— by 
Widow). 

Case  No.  263  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
Moulvie  Iradut  Alt',  Principal^  Sadder 
Ameen  of  Shahabad,  dated  the  20ik 
April  1864. 

Mussamut  Raj  Kalee  Koowur  (Plaintiff), 

Appellant, 

versus 

The  Collector  of  Shahabad  and  another 
(Defendants),  Respondents. 

Baboos  Dwarkanath  Miller  and  Mohesk 
Chunder  Chowdhry  for  Appellant. 

Baboo  KUsen  Kissore  Ghose  for 
Respondents. 

Suit  by  a  widow  for  arrears  of  miintenance.  Plaiat- 
iff's  allegation  of  her  separate  maintenance  was  iouai 
to  be  inconsistent  with  her  allegation  of  living  is  cchb- 
mensality  in  a  former  petition  which  she  made  to  obtaia 
the  guardianship  of  the  minor  ;  and  as  her  priocipal  wit* 
ness,  the  former  guardian  of  the  minor,  failed  to  cone*' 
borate  his  statements  of  the  alleged  payments  io  wayfll  j 
maintenance  by  the  production  of  any  entries  of  ac- 
count, her  claim  was  held  to  be  not  proved. 

Ik    this    suit  the    plaintiff  is    widow  ofl 
Ram  Bahadoor  Singh,  who  was  a  son  all 
Chowdhree  Doyal  Narain  Singh,  now  de» 
ceased.    Ram    Bahadoor    died    before  Mil 
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father,  leaving  no  children,  and  Chowdhree 
Doyal  Narain  Singh's  property  wa§  inherited 
by  his  grandson  in  another  line,  Kissore 
Sahae  Singh,  one  of  the  defendants,  and  still 
a  minor.  The  property  is  now  under  the 
control  of  the  Conn  of  Wards,  and  this  suit  is 
brought  for  arrears  of  maintenance  since  the 
time  when  the  Court  took  possession,  and  also 
for  settlement  of  the  amount  of  mainte- 
nance for  the  future.  The  plaintiff  alleges 
that,  from  the  death  of  her  husband,  her  father- 
in  law,  during  his  lifetime  allowed  her  main- 
tenance at  the  rate  of  soo  rupees  per  men- 
sem, and  that  after  his  death,  until  the  'Court 
of  Wards  intervened,  she  received  the  same 
amount  from  the  successive  managers  of  the 
estate.  On  this  ground  she  claims  to  be 
entitled  to  this  sum. 

The  Court  below  ordered  that  she  should 
receive  a  maintenance  of  30  rupees  per  men- 
sem from  the  date  of  the  institution  of  this 
suit 

Against  this  decree  both  parties  have  ap- 
pealed, one  by  this  appeal,  and  the  other  under 
section  348 ;  the  plaintiff,  on  the  ground 
that  the  amount  of  maintenance  awarded 
by  it  is  insufficient,  and  the  official  guard- 
ian of  the  property,  on  the  ground  that  it 
is  more  than  the  estate  can  reasonably  bear, 
considering  that  the  allowance  of  the  minor 
himself,  a  boy  of  13  years  of  age,  is  only  75 
rupees  per  mensem. 

We  are  greatly  impressed  with  the  im- 
probability that  the  widow  should,  under  the 
circumstances  of  the  family,  have  ever  lived 
apart  with  a  separate  maintenance,  and  we 
observe  that,  in  a  petition  which  she  formerly 
made  to  obtain  the  guardianship  of  the 
minor,  she  described  herself  as  living  in  com- 
mensality,  a  story  strangely  inconsistent 
with  her  evidence  in  this  case.  We  also 
now  see  that  she  has,  without  cause,  left  the 
family  roof,  and  is  living  with  Chowdhree 
Chutter  Lall,  her  principal  witness,  who,  as 
guardian  of  the  property  during  a  portion  of 
the  minority,  spoke  of  the  alleged  payments 
in  the  way  of  maintenance  having  been 
made  to  her.  But  as  Chowdhree  Chutter 
Lall  was  unable  or  failed  to  corroborate 
these  statements  by  the  production  of  any 
entries  of  account,  which,  if  his  story  were 
true,  would  naturally  exist,  we  are  led  to  give 
but  little  credit  to  the  testimony  of  either 
of  these  persons,  and  therefore  cannot  take  a 
favourable  view  of  the  plaintiff's  claim. 

Then,  turning  to  the  condition  of  the  estate, 
we  find  that,  substantially,  it  is  admitted 
that  the  defendant's  accounts  are  correct,  and 
these   make  out   a  gross  income  of  9,680 

VoL  It 


rupees  per  annum  after  payment  of  Govern- 
ment revenue,  subject  to  the  payment  of  8,000 
rupees  per  annum  as  interest  on  ancestral 
debt;  the  balance  of  this  is  1,680,  ws.,  140 
rupees  a  month,  of  this  the  official  guardian 
applies  75  rupees  to  the  maintenance  of 
the  minor,  and  whatever  remains  after  pay- 
ment of  the  widow's  allowance  goes  towards 
the  reduction  of  the  debt.  Taking  all  the 
circumstances  of  the  case  into  consideration, 
we  think  that  the  brother's  widow's  appeal 
must  be  dismissed  with  costs.  We  also 
think  that  the  respondent  is  right  in  contend- 
ing  that  30  rupees  per  month  is  too  large  an 
allowance  for  the  widow,  and  we  are  of  opinion 
that  it  should  be  reduced  to  ao  rupees  per 
month. 

Decree  accordingly  with  all  costs. 


The  2nd  December  1864. 

Present: 

The  Hon'ble  C.  Steer  and  £.  Jackson, 
Puisne  fudges. 

Suits  for  Shares  of  Rent  (by  Fractional 
Sharers  of  Joint  Estates). 

Case  No.  1340  of  1864  under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  E.  S.  Pearson,  Judge  of  Tirhoot, 
dated  the  2jlh  February  1864,  rew+ing 
a  decision  of  Mr*  H.  Dovcton,  Deputy 
Collector  of  that  District,  dated  the  31st 
August  1&63. 

Mohammed  Sing  and  others  (Plaintiffs),    ' 

Appellants, 

versus 

Mussamut  Mughy  Chowdrain  and  others 
(Defendants),  Respondents. 

Baboo  Kally  Kissen  Sein  for  Appellants. 

Baboo  Obhoy  Churn  Bose  for  Respondents* 

Ao  owner  of  a  fractional  share  of  an  undivided  estate, 
as  to  whose  share  there  is  no  doubt,  can  sue  for  his  share 
of  the  rents. 

This  was  a  suit  brought  By  the  a-anna 
proprietor  of  an  estate  for  the  proportionate 
share  of  arrears  of  rent  due  to  him.  The- 
J ud gel  has,  on  appeal,  held  on  a  precedent 
of  the  Sadder  Court,  8th  January  1 861,  page  4, 
that  no  owner  of  a  fractional  share  01  an 
undivided  estate  can  sue  for  bis  share  of 
the  rents.  The  precedent  in  question  ap- 
plies only  to  cases  where  the  shares  are 
uncertain  and  unascertainable.  In  this 
case  there  is  no  doubt  as  to  the  share.  The 
suit  is  maintainable,  and  the  case  is  accord* 
ingly  remanded  for  decision  oft  the  merits 
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The  and  December  1864. 

Present: 

The  Hon'ble  C.  Steer  and  £.  Jackson, 
Puisne  Judges. 

Ameen's  Report  (Time  for  making 
Objections  to). 

Case  No.  1129  of  1864  under  AftX.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr.  J. 
C.  Dodgson,  Judge  ofMymensing,  dated  the 
20th  February  1864,  affirming  a  decision  of 
Mr.  A.  T.  Maclean,  Deputy  Collector  of 
thai  District,  dated  the  13th  November  1863. 

Buckshee  AH  and  others  (Defendants), 

Appellants; 

versus 

Anund  Mohnn  Ghose  and  others  (Plaintiffs), 

Respondents. 

Baboo  Prosunno  Coomar  Mookerjee  for 

Appellants. 

Baboo  Kissen  Dyal  Roy  for  Respondents. 

The  special  appellant  having  neglected  the  opportu- 
nity given  him  under  section  180,  Act  Vlll.  of  1*59,  to 
examine  the  Ameen  personally  i a  open  Court,  and  having 
sought  afterwards  to  set  aside  the  Ameen's  report  on 
grounds  which  he  did  not  bring  forward  at  the  time  fixed 
for  raising  objections,  the  Court  was  right  in  deciding 
that  his  objections  could  not  then  be  entertained. 

This  was  a  suit  for  enhancement  of  rent, 
and  the  question  at  issae  between  the  parties 
was  the  rate  of  rent  which  it  was  fair  and 
equitable  that  the  lands  should  be  assessed 
at.  The  criterion  npon  which  the  lower 
Courts  have  proceeded  is  the  rate  of  rent 
paid  for  similar  land  in  the  adjoining  vil- 
lages. To  ascertain  this,  an  Ameen  was  de- 
puted, and  the  rates  have  been  fixed  accord- 
ing to  his  report  and  the  other  evidence  in  the 
case.  Objections  were  raised  to  the  Ameen's 
report,  but  the  first  Court  refused  to  enter- 
tain them,  because  the  objecting  party  had 
neglected  to  examine  the  Ameen,  and  ques- 
tion him  on  the  day  on  which  the  Ameen 
appeared  in  Court  and  attested  his  papers. 
The  Judge  on  appeal  also  saw  no  reason  to 
disturb  the  finding  of  the  first  Court. 

On  special  appeal  it  is  said  that  further 
enquiry  should  have  been  made  into  the  ob- 
jections urged  against  the  Ameen's  report. 
The  vakeel  cannot  show  what  objections 
were  urged  in  the  first  Court.  There  ap- 
pears to  be  no  written  record  of  them.  The 
special  appellant  had  opportunity  given  him 
under  section  180,  Act  VIII.  of  1859,  to  ex- 
amine the  Ameen  personally  in  open  Court 


touching  any  of  the  matters  referred  to  him 
or  mentioned  in  his  report,  or  the  manner  m 
which  he  may  have  conducted  the  investiga- 
tion. He  neglected  this  opportunity,  and 
sought  afterwards  to  have  the  Ameen's  report 
set  aside  on  grounds  which  he  did  not  bring 
forward  at  the  time  fixed  for  raising  objec- 
tions. Under  these  circumstances  we  thiuk 
the  Judge  was  right  in  confirming  the  first 
Court's  vtew  that  the  objections  could  not 
then  be  entertained. 

We  dismiss  this  appeal  with  costs. 


The  and  December  1864. 

Present: 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Payment  of  Rent  to  Third  Persons  at  the 
instance  of  the  Landlord. 

Case  No.  1279  of  1864  under  Aft  X.of  1859. 
Special  Appeal  from  a  decision  passed  by  Mr. 
£.  S.  Pearson,  Judge  ofTirhoot,  dated  the 
24th  February  1864,  reversing  a  decision  of 
the  Deputy  Collector  of  that  District,  dated 
the  3rd  September  1863. 
Mr.  J.  Smith  (Defendant),  Appellant, 

versus 
Sheo  Persad  Singh  (Plaintiff),  Respondent. 
Baboo  Debendro  Narain  Bose  for  Appellant 
Baboos  Tarucknath  Sein  and  Otool  Chuuder 
Mookerjee  for  Respondent 

If  a  third  person  is  put  forward  by  the  landlord « tjhe 
year  for  which  rent  is  now  demanded,  or  with  nisconsew. 
as  the  proprietor  and  proper  person  to  receive  the  rest, 
and  the  tenant  has  paid  him  rent  accordingly,  theUs* 
lord  is  not  entitled  to  recover  the  same  rent  a  mm 
time.  This  is  not  a  case  in  which  section  77,  Act  ^  « 
1859,  applies. 

This  was  a  suit  for  arrears  of  rent.  The 
tenant  answered  that  he  was  not  liable,  as  be 
had  already  paid  the  rent  to  a  third  party,  10 
whom  the  plaintiff  had  sold  his  rights,-  and 
whom  the  plaintiff  had  put  into  possession. 
The  Judge  held  that,  as  the  third  party  bad 
no  claim  for  the  rent,  the  tenant  mart  pay 
the  plaintiff,  quoting  section  77*  Aft  X.  ut 
1859. 

We  think  that  the  Judge  has  mistaken  toe 
correct  issue  in  this  case.  The  question  * 
not  one  under  section  77  $  A&  X.  of  i*>59- 
The  third  party  may  now  have  no  claim  lor 
the  rent,  and  may  now  have  no  claim  to  tbe 
rights  even  in  the  property.  But  if  he  wai 
in  the  year  1268,  for  which  this  rent  »  de- 
manded, put  forward  by  the  plaintiff,  or  **» 
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bis  consent,  as  the  proprietor  and  the  proper 
person  to  receive  the  rents,  and  the  tenant 
paid  him  rents  accordingly,  the  plaintiff  can 
baveno  claim  to  recover  the  same  rent  a 
second  time.  The  Judge  must  decide  whether 
the  tenant  did,  as  he  represents,  pay  the  rent 
to  the  proper  party,  and  for  this  purpose  his 
decision  must  be  reversed,  and  the  case  re- 
manded. 


The  and  December.  1864.- 

Present: 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Jurisdiction  (of  Civil  Courts}— Settlements 
of  Land  made  by  Collectors. 

Case  No.  1238  of  1864. 

Special  Appeal  from  or  decision  passed  by 
Mr.  F.  J.  Cock  burn,  Additional  Judge 
of  Backergunge,  dated  the  23rd  February 
1864,  reversing  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  District ', 
dated  the  and  May  1862. 

Abboo  Pibee  and  others  (Plaintiffs), 
Appellants, 

versus 

The  Collector  of  Backergunge  and  others 
(Defendants),  Respondents. 

Mr.  R.  T.  Allan  and  Baboo  Kissen  Succa 
Mookerjee  for  Appellants. 

Baboos  Kissen  Kishore  Ghose,  Obhoy  Churn 
Bose,  and  Sreenath  Doss  for  Respondents. 

A  Civil  Court  may  set  aside  a  settlement  of  land 
erroneously  made  by  the  Collector  as  forming  part  of 
a  resumed  mehal,  if  the  land  has  not  actually  been 
resumed. 

The  plaintiff  sues  to  recover  possession 
of  land,  which  he  alleges  to  belong  to  his 
talook,  bat  which  land  the  Collector  has 
improperly  measured  as  included  within  a 
certain  resumed  mehal,  and  settled  the  same 
with  the  defendant. 

The  Judge  holds  that  the  Civil  Court  has 
no  jurisdiction  to  entertain  the  suit.  But 
the  question  of  jurisdiction  depends  en  the 
fact  whether  the  lands  taken  by  the  Col- 
lector as  forming  .part  of  a  resumed  mehal 
were  in  fact  resumed  or  not.  If  they  were 
actually  resumed,  then  it  is  not  competent 
to  the  Civil  Court  to  say  that  they  should 
not  have  been  resumed ;  but  if  they  were 
nop  resumed,  and  the  Collector  has  errone- 
ously taken  them*. and  settled  them  as  part 


and  parcel  of  the  resumed  mehal,  when,  in  fact, 
they  form  no  part  of  the  resumed  lands,  but 
are  comprised  within  the  defendant's  talook, 
the  Civil  Court  is  competent  to  set  aside  tht 
settlement,  and  to  decree  the  land  in  favour  of 
the  plaintiff. 

The  suit  is,  therefore,  remanded  for  trial 
with  reference  to  these  remarks. 


The  3rd  December  1864. 

* 

Present: 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges. 

Wrongful  Dispossession— Wronr-doers 
(Liability  of,  or  of  Purchasers  from). 

Case  No.  2254  of  1863. 

• 

Special  Appeal  from  a  decision  passed  by 
Mr.  A.  W.  Russell,  Officiating  Judge  of 
Jessore,  dated  the  24th  February  1863, 
reversing  a  decision  of  Baboo  Obhoy 
Coomar  Dutt,  Principal  Sudder  Ameen 
of  that  District,  dated  the  24th  Decern* 
ber  186 1. 

Ramsoonder  Chuckerbutty  (Plaintiff), 
w       Appellant, 

versus 

Mr.  J.  Beckwith  and  others  (Defendants),  , 

Respondents. 

Baboos  Sreenath  Doss  and  Nilmadhub  Stn 

for  Appellant 

Baboo  Greesh  Chunder  Ghose  for 
Respondents. 

The  lawful  owner  of  property  of  which  he  hat  been 
wrongfully  dispossessed  is  entitled  to  recover  it,  whe- 
ther the  defendant  was  the  person  who  deprived  him  of 
it,  or  purchased  it  bond  fide  from  the  original  wrong- 
doer. 

■ 

This  was  a  suit  to  recover  certain  lands 
from  which  the  plaintiffs  alleged  that  the 
defendants  had  ousted  them,  and  the  mesne- 
profits  of  the  same,  and  also  certain  cattle 
alleged  to  have  been  seized  and  carried  off  by 
the  defendants. 

The  Court  of  first  instance  found  in  favaur 
of  the  plaintiffs  in  respect  of  the  greater- 
portion  of  their  claim.  On  appeal,  this  de- 
cision was  reversed  on  the  ground  that  the 
defendant  has  purchased,  the  lands  in  que**. 
tion  from  the  person  who  committed  the 
alleged  wrong,  and  therefore  the  action  would 
not  lie  against  him. 

Now  we  observe  that  this  decision,  if  it 
be  correct,  in  fact,  only  applies  to  one  part, 
and  that  an  insignificant  part  of  the  plaintiff's 
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complaint.  The  suit  was  brought  rather  to 
recover  property  to  which  the  plaintiff  sets 
up  title,  than  to  obtain  damages  for  a  tort. 
If  the  plaintiff  has  made  out  his  claim  to 
the  property,  he  is  entitled  to  recover  it  by 
this  suit,  whether  the  defendant  was  the 
person  who  deprived  him N  of  it,  or  whether 
he  obtained  it  in  good  faith  from  the  original 
wrong-doer. 

The  plaintiff  is  entitled  to  have  the 
judgment  of  the  Lower  Appellate  Court  in 
the  issue  whether  or  not  he  has  made  out  his 
right  to  the  possession  of  the  property  to 
which  he  lays  claim,  be  that  property  in  the 
shape  of  land  or  cattle.  The  Lower  Appel- 
late Court  has  not  determined  this  issue, 
although  it  was  specially  before  the  Court, 
and  therefore  this  case  must  be  remanded  in 
order  that  it  may  do  so. 

The  ease  is  remanded  to  the  Lower  Appel- 
late Court  accordingly. 


The  3rd  December  1864. 

* 

Present: 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges, 

Anction-pnrehasers^-Prior  Trusts. 

Case  No.  1800  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Moulvie    Iradut    Ali9    Principal    Sudder 

.  Anton  of  Shahabad,  dated  the  16th 
April  1864*  modifying  a  decision  of  Mr. 
S.  DaCosta,  Sudder  Ameen  of  that  Dis- 
trict, dated  the  18th  February  1864. 

.    Sahebzada  Singh  (Plaintiff),  Appellant, 

versus 

-Ghttndaree  Roy  (Defendant),  Respondent. 

Moulvie  Aftaboodeen  Mahomed  for' 
-  Appellant. 

None  for  Respondent* 

An  auction-purchaser,  who  bays  with  full  knowledge 
of  a  trust  advertised  in  the  sale  proclamation,  holds 
subject  to  it. 

Tm  defendant  in  this  suit  is  auction- 
purchaser  under  a  decree  for  sale  for  arrears 
of  rent. 

The  plaintiff  holds  a  bond  from  the  de- 
faulting tenant  of  a  date  antecedent  to  the 
sale,  by  tfhich  a  portion  of  the  land  which 
tfas  sold  was  hypothecated  to  him  as  securi- 
ty for  repayment  of  a  loan.  It  is  admitted 
by  the  defendant  that,  at  the  time  of  his 
purchase,  he  had  notice  of  the  plaintiff's 
bond,  and  his  claim  of  lien  upon  the  land. 


The  suit  is  brought  to  realize  the  amount 
of  the  bond  with  interest  by  the  sale  of  the 
land  in  question. 

The  Court  of  first  instance  decreed  in  favour 
of  the  plaintiff,  but  the  Lower  Appellate  Court 
reversed  this  decision  so  far  as  the  subject 
of  the  present  appeal  is  concerned,  holding 
that  the  defendant,  although  he  purchased 
with  notice  of  the  defendant's  lien,  took  the 
land  free  from  that  lien* 

It  is  objected  on  special  appeal  that  this 
holding  of  the  Lower  Appellate  Court  is  erro- 
neous in  law,  and  we  are  of  opinion  that  the 
objection  is  valid. 

The  effect  of  the  execution  of  the  mort- 
gage-bond was  that  the  mortgagor  thence- 
forward held  possession  of  the  land  (subject 
only  to  the  payment  of  Government  revenue) 
as  trustee  for  the  mortgagee  in  regard  to  the 
purposes  of  the  bond.  The  defendant  bought 
the  property  with  the  full  knowledge  of  this 
trust  advertised  in  the  sale  proclamation, 
and  he  therefore  holds  subject  to  it.  As  the 
Government  claim  has  been  discharged,  the 
plaintiff  is  entitled  in  law  to  the  benefit  of 
the  trust,  and  therefore  the  judgment  of  the 
Lower  Appellate  Court  must  be  reversed  with 
costs. 

Decree  accordingly. 


The  3rd  December  1864. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonatfc 
Pundit,  Puisne  Judges. 

Forfeiture  of  Property  by  Widow— Inter* 
ference  with  her  Management 

Case  No.  182  of  1864. 

Regular  Appeal  from  a  decision  passed  if 
the  Judge  of  Dinagepore,  dated  the  i$A 
March  1864. 

Komul  Monee  Dossee  (Defendant), 
Appellant, 

versus 

• 

Alhadmbnee  Dossee  and  another  (Plaintiffs} 

Respondents. 

Baboos  Dwarkanath  Miller,  Sreenath  ZtatJ 

and  Onoocool  Chunder  Mookerjee  for 

Appellant. 

Mr.  Bourke  and  Baboo  Juggadanuni 
Mookerjee  for  Respondents. 

An  attempt  at  a  false  adoption  of  a  son  does  not  nflfltf  J 
a  widow  liable  to  the  penalty  of  absolute  forfeiture  flf  j 
the  property  by  her  for  the  benefit  of  the 
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No  acts  of  waste  or  fraudulent  alienation  of  the  pro- 
perty being  alleged,  the  Court  declined  to  interfere  with 
the  widow's  management. 

It  is  clear  that  no  authority  to  adopt  Was 
ever  given  to  the  appellant,  Komul  Monee, 
by  her  husband,  and  that  the  adoption  made 
by  her  is  invalid,  and  must  be  set  aside.  To 
this  extent  we  have  no  difficulty  in  dismissing 
her  appeal.  But  the  remaining  portion  of 
the  Judge's  decree,  by  which  he  directs  posses- 
sion of  the  property  to  be  given  to  the  plaint- 
iffs, the  reversioners,  is  more  questionable. 
No  decision  of  this  Court  has  hitherto  gone 
the  length  of  holding  that  a  widpw,  who 
asserts  and  acts  upon  an  authority  from  her 
deceased  husband  to  adopt  a  son,  knowing 

,  such  authority  to  be  false  or  fabricated,  for- 
feits by  such  misconduct  her  interest  in  the 

»  property  for  the  reversioners'  benefit.  Cer- 
tain specified  acts  of  misconduct  by  her 
Operate  according  to  Hindoo  law  to  destroy 
her  estate,  and  to  vest  the  property  in  the 
reversionary  heirs  :  and,  according  to  several 
decisions,  the  Courts  also  have  jurisdiction 
to  interfere  to  prevent  the  waste  or  destruc- 
tion or  the  fraudulent  alienation  of  property 
by  her  if  a  sufficient  case  is  made  to  justify 
this  interference.  In  such  cases  the  widow  has 
been  deprived,  not  of  her  interest,  but  of  all 
control  over  the  property,  which  has  been 
placed  for  its  preservation  in  the  hands  of 
others  (sometimes  in  the  hands  of  the  rever- 
sioners themselves)  as  managers  on  her 
behalf. 

The  principle  involved  in  the  decision 
how  under  appeal  is  one  which  appears  to 
us  tQ  .be  beyond  the  province  of  a  Court  of 
Justice  to  introduce.  The  widow's  fraudu- 
lent attempt,  if  the  fraud  be  traced  to  her, 
may  deserve  punishment,  but  the  law  no* 
where  declares  the  penalty  to  be  the  absolute 
forfeiture  of  the  property  by  her  for  the  be- 
nefit of  the  reversioners.  This  part  of  the 
decree  must  be  reversed. 

We  are  then  asked  on  behalf  of  the  re- 
spondents to  interfere  for  the  protection  of 
the  property,  but  we  do  not  think  we  should 
be  justified  in  interfering  with  the  widow's 
management  or  control  by  anything  shown 
to  us  in  the  present  suit.  The  plaintiffs,  who 
are  the  step-daughteis  of  Komul  Monee, 
distinctly  sue  to  obtain  possession  of  the  pro- 
perty as  their  own  by  reason  of  trie  supposed 
forfeiture.  Beyond  the  ialse  a  i option  and  the 
insertion,  by  the 'widow  of  another  name 
jointly  with  her  own  in  the  Collector's 
legister,  nothing  is  alleged  against  her  in 
the  nature  of  waste  or  fraudulent  alienation 
of  the    property.    The    plaintiffs    are     the 


wives  of  two  persons  (Brijnath  Doss  and 
Beepeen  Beharee  Doss),  who,  we  are  satisfied 
by  the  evidence,  became,  for  their  own 
purposes,  parties  to  the  widow's  fraudulent 
attempt,  even  if  they  did  not  actually  pro- 
mote it.  One  of  these  men,  Beepeen  Beha- 
ree, is  the  manager  of  this  suit.  In  a  suit  so 
framed  and  conducted,  we  should  be  reluct- 
ant to  interfere  in  appeal  in  the  manner 
now  first  suggested  by  the  respondents,  un- 
less upon  very  clear  and  strong  grounds, 
which  are  certainly  wanting  here. 

The  decree  will  be  affirmed  to  the  extent 
already  mentioned,  and  reversed  so  far  as  it 
awards  the  property  to  the  plaintiffs;  the 
order  respecting  the  mutation  of  names 
should  be  amended  to  this  extent,  that  the 
name  of  Komul  Monee  alone  (and  not,  as  at 
present,  her  name  with  the  name  of  ber 
husband's  mother)  be  inserted  in  the  register. 
Our  order  concerning  the  costs  of  appeal 
will  be  the  same  as  that  made  by  the  Court 
below  concerning  the  costs  of  the  suit — viz., 
that  each  party  bear  their  own  coss. 


The  3rd  December  1864. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Puisne  Judges, 

Purchasers  in  Execution  of  Decrees— Mort- 
gagees in  Possession* 

Cases  Nos.  1600  and  1601  of  1864. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Backer  gunge,  dated  the 
28th  March  1864,  reversing  a  decree  of 
the  Principal  Sudder  Ameen  of  that 
District ',  dated  the  15th  April  1863. 

Gour  Chunder  Thakoor  and  others  (Defend- 
ants), Appellants, 

versus 

Kissen  KoomarSomaj  patty  and  others 
(Plaintiffs),  Respondents. 

Baboo  Bungseedhur  Sein  for  Appellants. 

Baboo  Gopaul  Loll  Miller  for  Respondents. 

Plaintiff,  in  execution  of  a  decree,  was  met  by  defend- 
ants claiming  as  being-  mortgagees  in  possession  after 
foreclosure,  and  under  a  decree  thereupon  passed  more 
than  twelve  years  before  suit — the  question  being  whether 
defendants  held  a  bond-fide  possession  long  enough  to  bar 
plaintiff  by  limitation.    Held  that  it  was  necessary  to 

50,  not  only  into  the  relative  position  of  the  judgment- 
ebtor  to  the  purchaser  (his  alleged  spiritual  guide)  or 
the  registeied  deed,  but  to  trace  step  by  step  the  conduct 
and  possession  and  acts  of  ownership  and  appropriation 
of  the  profits  during  the  possession  by.the  defendants' 
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The  pleaders  of  both  parties  admit  that 
these  two  appeals  will  be  governed  by  one 
and  the  same  decision  in  this  Court. 

It  is  farther  admitted  that  the  real  point 
immediately  for  our  adjudication  is  whether 
the  plaintiff's  cause  of  action  arose  from  the 
27th  September  1859,  when,  as  plaintiff 
alleges,  he  got  a  decree  against  the  judgment- 
debtors,  and  was  met  by  defendants'  counter* 
claim  on  the  execution  of  that  decree;  or 
whether  plaintiff's  cause  of  action  arose,  as 
defendants  aver,  from  the  possession  given 
to  defendants  under  the  foreclosure  of  their 
mortgage,  and  a  decree  in  a  regular  suit 
which  followed  the  foreclosure  proceedings, 
which  decree,  both  patties  admit,  was  more 
than  twelve  years  before  suit ;  plaintiff,  how- 
ever, contending  that  defendants'  mortgage  is 
a  collusive  and  unreal  transaction ;  defendants 
pleading  the  reverse. 

Both  the  Courts  below  have  found  that 
the  mortgage  deed  on  which  defendants 
claim  was  a  collusive  one ;  and  the  status  of 
the  parties  (the  purchaser  being  the  spiritual 
guide  of  the  judgment-debtor)  showed  that 
there  was  no  real  mortgage,  and  that  thus  no 
possession  of  defendants  under  this  alleged 
title  could  be  recognized  as  legally  adverse 
possession.  Both  Courts  decreed  plaintiff's 
suit  accordingly. 

The  special  appeal  of  defendants  is  on  the 
grounds : —  • 

I.  That,  under  the  facts  of  the  case,  the 
law  of  limitation  does  bar  plaintiff's  suit, 
plaintiff's  cause  of  action  having  arisen  thirty- 
six  years  before  suit,  namely,  from  the  date  of 
original  proceedings  in  foreclosure,  and  fifteen 
years  had  passed  after  possession  had  been 
given  on  a  regular  suit  brought  on  the  basis 
of  the  decree  for  foreclosure. 

II.  That  the  first  Court  found  that  the 
special  appellants  received  rents  as  the 
parlies  really  in  possession  through  the  agent 
of  the  Collector— viz.,  the  krok  sezawal*. 

III.  That  the  special  appellants,  defend- 
ants, being  in  possession  under  the  legal 
title  of  a  decree  in  a  regular  suit,  it  was 
for  plaintiff  to  show  a  superior  title  before 
he  could  interfere  with  such  possession,  and 
that  the  plaintiff  himself  came  in  under  the 
same  surety- bond,  the  enquiry  into  which 
resulted  in  the  recognition  of  defendants'  lien 
under  his  mortgage;  so  that  the  onus  was 
still  greater  on  plaintiff  under  this  state  of 
facts  .to  prove  a  superior  title,  and  that  he 
had  failed  to  do  this. 

We  are  of  opinion  that  this  case  had  not 
been  so  fully  gone  into  by  the  Lower  Appellate 
Court  as  justice  required. 


The  real  question,  as  before  observed,  was 
whether  defendants  held  a  bhnd-fide  posses- 
sion for  a  time  sufficient  to  bar  plaintiff 
under  the  law  of  limitation.  Now,  to  elicit 
this  fact  properly,  it  was  necessary  to  go,  not 
only  into  the  relative  position  of  the  judg- 
ment-debtor to  the  purchaser,  his  alleged 
spiritual  guide,  or  the  registiy  of  the 
deed,  but  it  was  essential  to  trace  up,  step  by 
step,  the  conduct  and  possession  and  acts, 
of  ownership  and  appropriation  of  the  pro- 
fits during  possession  by  the  defendants, 
from  the  first  periods  of  the  mortgage, 
through  the  foreclosure- proceedings,  and  the 
regular  suit  brought  and  decreed  thereupon, 
and  so  for  the  time  of  the  alleged  period  of 
undisturbed  possession  up  to  that  of  plaint- 
iff's suit  brought  when  in  execution  of  his 
decree  against  the  judgment-debtor  in  1859, 
when  he  was  "met  by  the  claim  of  de- 
fendants. 

In  this  investigation  it  will  be  requisite 
to  have  it  cleared  up  by  plaintiff  how  (with 
the  Nazir's  report  and  the  order  on  it  exempt- 
ing the  3  g-l-k.  from  being  an  asset  for  the 
security,  and  recording  that  it  was  not  so, 
inasmuch  as  it  was  mortgaged  to  the  defend* 
ants,  and  which  investigation  was  conducted 
on  the  spot  as  indicated  by  the  testimony  of 
the  witnesses,  whom  the  Nazir  states  he  exa- 
mined) plaintiff  could  be  without  notice  of  the 
mortgage,  and  of  defendants'  possession  under 
it,  or  if  he  had  notice  why  he  allowed  possesses 
under  the  foreclosure-proceedings,  and  the 
subsequent  regular  suit  to  remain  unquestion- 
ed till  1859,  and  whether  he  is  not  banal 
by  his  having  allowed  the  time  to  sue  10 
elapse. 

Looking  then  more  fully  into  the  real  de- 
tails of  the  case,  the  Lower  Appellate  Court 
\yill   consider   whether  the  mortgage,   both 
as  to  the  deed,  the  status  of  the  parties^ 
and    the    foreclosure-proceedings  above'  re- 
ferred to,  as  also  the  possession  of  defendants, 
is    a    bond-fide  transaction  or  not.     If  die 
transaction  originated  in  a   fraud,  and  tfct  '.j 
possession  has  been  fraudulent  throughortf- 
being  merely  nominal  and  benamee  for  the 
judgment-debtor,  such  a  possession  will  out 
render    fhe    defendants'    title    good  agaimt: 
bond- fide  holders  of    the  decree    of    185$*; 
But  if  the  transaction  be  found  to  beboifc* 
fide,  the  possession  will  be  a  real 
then  the  Lower  Appellate  Court  should  appfc] 
the  law  of  limitation  in  such  a  manner  as 
law  may  warrant. 

The  opportunity  .of  this  remand 
be  taken  to  cause  the  plaint  to  be 
verified,  .   . 
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Remand  accordingly  for  re  trial  with  refer- 
ence to  the  above  remarks. 


: 


The  3rd  December  1864. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges. 

Nowabad  Mehals  (Sub-lease  of)— 
Pasturage  Lands. 

Case  No.  3166  of  1863. 

Special  Appeal  from  a  decision  passed  by  Baboo 
Hurro  Gowree  Bose  Roy  Bahadoor,  Prin- 
cipal Sudder  Ameen  of  CAil/agong,  dated 
the  29th  July  1863,  reversing  a  decree  of 
Moomhee  Syud  Nusseeroodeen  Ahmed, 
Moonsiff  of  Futickshahee,  dated  the  6th 
June  1862. 

Alimoodee  (one  of  the  Plaintiffs),  Appellant, 

versus 

Suffer  Ali  and  others  (Defendants), 
Respondents. 

Moulvie  Aftaboodeen  Mahomed  and  Baboo 
Greesh  Ch under  Ghose  for  Appellant. 

Baboo  Kissen  Succa  Mookerjee  for 
Respondents. 

Defendant  took  a  sub-lease  from  the  farmer  of  a  Now- 
abad mehal,  in  whose  kubooleut  with  the  Government  it 
ins  stipulated  that  acknowledged  pasturage  lands  would 
Hot  be  interfered  with,  nor  rent  taken  from  them.  De- 
fendant, desiring  to  cultivate  certain  lands,  was  met  by 
sftftiatifT,  who  claimed  a  right  of  exclusive  pasturage,  , 
and  sought  to  set  aside  defendant's  sub-lease  for  inter- 
ference with  the  pasturage. 

Held  that  it  was  not  enough  to  decide  on  plaintiff's 
fight  of  exclusive  pasturage,  but  that  there  should  be  a 
dear  finding'  as  to  whether  the  lands  in  dispute  were  ac- 
knowledged pasturage  at  the  time  of  settlement. 

In  this  case  Government  having  made  a 
settlement  of  a  Nowabad  mehal  with  a  farm- 
ery the  farmer  sublet  to  another  party  (the 
special  respondent),  and  the  latter  desiring 
to  render  certain  land  productive  by  put- 
ting it  under  cultivation  was  met  by  special 
appellant  suing  for  a  declaration  of  his 
tight  to  the  land  as  pasturage,  and  as  to 
which,  under  the  terms  of  the  settlement,  the 
fanner  was  not  to  interfere  or  demand  rent. 
The  plaintiff  (special  appellant)  claimed 
this  right  by  reason  of  vicinage,  and  sought 
to  set  aside  the  sub-lease  of  the  special 
ftspondent,  who  had  interfered  with  the 
pasturage. 

The  Lower  Appellate  Court  held  that 
flaiutiff  had  proved  no  exclusive  right  of 
possession  of  the  lands  even  for  pasturage 
on  the .  plea  of  vicinage,  or  otherwise,  and 


that  the  engagement  of  the  farmer  with 
Government  gave  the  farmer  the  full  power  of 
making  his  own  arrangements  for  cultivating 
what  was  culturable,  and  that  the  former  had 
the  right  to  consider  the  lani  in  suit  to  be 
culturable. 

The  whole  contention  turns  upon  the 
construction  to  be  put  upon  the  5th  para- 
graph of  the  kubooleut  of  the  farmer  with 
Government.  It  is  in  substance  that  the 
acknowledged  or  "  nir-dharit "  pasturage 
lands  are  not  to  be  interfered  with,  nor  rent 
to  be  taken  from  them  ;  but  that  under  this 
proviso  the  farmer  is  not  debarred  from 
treating,  as  cultivated  or  culturable,  other 
lands  which  are  really  of  that  character,  and 
not  "  acknowledged  "  pasturage  reserved  as 
above.  * 

There  is  no  clear  finding  by  the  Court 
below  whether  the  lands  in  suit  are  part  and 
parcel  of  those  lands  which,  at  the  time  of 
the  settlement,  were  "acknozvlcdged"  pas- 
turage lands. 

The  Principal  Sudder  Ameen  must  come 
to  a  clear  finding  on  this  point.  If  they 
are  so,  we  are  of  opinion  that  the  farmer  is 
debarred  from  interfering  or  taking  rent  on 
account  of  them.  If  they  are  not,  but  bond 
fide  culturable  land  other  than  the  "  acknow- 
ledged" pasturage  lands,  then  the  farmer 
may  make  his  arrangements  for  their  culti- 
vation by  sub-lease  or  otherwise.  We  do 
not  think  that  plaintiff  has  proved  any  spe- 
cial or  personal  right  by  reason  of  vicinage 
if  the  lands  be  pasturage,  but  will  be  only 
entitled  to  the  right  of  pasturage  in  common 
with  others. 

We  remand  the  case  for  re-trial  with  refer- 
ence to  the  above  remarks. 


The  23rd  December  1864. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Appellate  Court  (Power  of— to  take  up 
Questions  of  Jurisdiction). 

Case  No.  846  of  1864. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  0/  Purneah, 
dated  the  19th  March  1864,  reversing  a 
decree  of  the  Moonsiff  of  Donakhora, 
dated  the  16th  December  1863. 

Ramruttun  Bhuggut  (Plaintiff),  Appellant^ 

versus 

Bukaoollah  and  others  (Defendants)! 

Respondents*  i  '  > 
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Baboo  Debendro  Narain  Bose  for 
Appellant. 

Moulvie  Aftaboodetn  Mahomed  for 
Respondents. 

The  suit  being  one  not  cognizable  (with  reference  to 

fecuniarv  limitation)  by  the  Moonsiff, — Held  that  the 
( 'rincipal  Sudder  Ameen  was  right  in  taking  up  the  point 
in  appeal,  even  at  a  late  stage,  after  having  himself  re- 
manded the  suit  for  local  investigation. 

As  this  was  a  question  which  involved 
.  the  jurisdiction  of  the  Moonsiff's  Court,  and 
as  the  suit  was  clearly  one  which,  with  re- 
ference to  pecuniary  limitation,  was  not  cogni- 
zable by  the  Moonsiff,  we  think  the  Principal 
Sudder  Ameen  was  right,  under  section  350, 
in  taking  up  the  point  in  appeal,  though  we 
would  observe  that  he  appears  to  have  done 
«o  at  a  very  late  stage  -of  the  case,  and  after 
he  had- himself  remanded  the  suit  for  local 
enquiry.  We  are  glad  to  observe  that  a 
provision  has  been  made  in  the  decree  of  the 
Court  below  by  which  the  special  appellant 
may  seek  his  remedy  in  a  competent  Court. 

The  appeal  is  dismissed  with  costs  and  in- 
terests. 


The  3rd  December  1864. 

Present ; 

The  Hon'ble  H.  V.  Bayley  and  A,  G. 
Macpherson,  Putin*  Judges. 

Section  3,  Act  XL.  of  1858— Suit  by  Relative 
on  behalf  of  a  Minor  without  Certificate  of 
Administration— Effect  of  Definition  and  De- 
claration of  the  Local  Boundaries  of  a  Dis- 
trict by  the  Revenue  Authorities. 

Case  No.  55  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
Moulvie  Itrat  //ossein,  Principal  Sudder 
Ameen  of  Sarun,  dated  the  31st  Decern- 
ber  1863. 

Hurendur  Lall  Sahoo  and  otters  (Plaintiffs), 

Appellants, 

versus 

Maharajah  Rajendur  Purtab  Sahee  and  others 
(Defendants),  Respondents. 

Baboos  Mohes  Chunder  Chowdhry  and 
Kallee  Mohun  Doss  for  Appellants. 

Mr.  R.  T.  Allan,  Moons hee  Ameer  Ali,  and 
Baboos  Kishen  Kishore  Ghose  and 
Dwarkanath  Mi  tier  for  Respondents. 

Suit  laid  at  Rs.  9,096. 


sufficient  reason,  allow  any  relative  of  a  minor  to  saeoa 
his  behalf,  although  a  certificate  of  adnunistratioa  has 

not  been  obtained  by  that  relative. 

The  mere  fact  cf  the  Revenue  Authorities  defining  and 
declaring  the  local  boundaries  of  a  district  does  not 
necessarily  change  the  rights  of  property,  in  land  ra 
that  or  any  other  district,  nor  has  the  right  of  property 
in  land  necessarily  changed  with  every  alteration  in  a 
river  or  other  natural  feature  of  a  locality. 

Mr.  Justice  Bayley. — This  is  a  suit  for 
possession  of  two  plots  of  land,  which  had 
been  resumed  under  Regulation  II.  of  1819, 
and  transferred  under  orders  of  the  Board  of 
Revenue  and  of  the  Collector,  from  Zillah. 
Sarun  to  Zillah  Tirhoot. 

The  plaintiffs'  allegation  was  that  these 
lands  were  purchased  by  them  from  the  ori- 
ginal proprietor  with  whom  the  settlement 
had  been  made  aftertresumption,  and  that,  by 
a  sudden  irruption  of  the  river  "  Gunduck? 
the  land 8  in  suit  were  separated  from  the  : 
original  locality,  and  eventually  the  Revenue 
Authorities  made  the  settlement  with  the 
defendants,  and  treated  the  land  as  that  of  de- 
fendants; and  as  in  Zillah  Tirhoot,  between 
which  Zillah  and  that  of  Sarun,  trie  river 
Gunduck  was  the  recognized  boundary. 
The  plaintiffs  allege  that  they  were  thus  die- 
possessed  from  the  lands  in  suit ;  and  on  their 
application  to-  the  Revenue  Authorises  for 
redress,  they  weie  referred  to  a  regular  soft, 
which  they  have  accordingly  brought* 

It  appears  that  this  suit  was  first  brought 
in  Zillah  Tirhoot,  and  afterwards  transferred 
to  Zillah  Sarun  under  orders  of  this  Court, 
and  it  has  been  now  decided  in  the  latter 
Court  accordingly. 

Defendants  relied  on  the  fact  that  the  Reve- 
nue Authorities  had  ordered  the  transfer  of 
the  land  from  Zillah  Tirhoot  to  Zillah  Sarin! 
and  pleaded  that,  as  that  transfer  has  been 
sanctioned  by  Government,  and  the  Inadi 
now  lie  on  the  Sarun  side  of  the  Gmmd$u% 
they  cannot  be  the  lands  of  plaintiffs,  nor  htt 
the  Civil  Court  jurisdiction  to  interfere  wife 
the  orders  of  the  Revenue  Authorities.    It  il 
also  pleaded  that  plaintiffs  cannot 
lands  in  suit,  as   a   remission   of 
charge  was  made  to  them  on  account  of 
transfer  of  the  lands  to  Zillah  Sarun,  and 
settlement  of  them  there  jsvith  defendant 
Defendants  deny  that  the  lands  were 
plaintiffs,  or  have  been  separated  by  a 
change  in  the  course  of  the  river,  giving 
such  jight  as  is  claimed  by  plaintiffs 
clause  2,  section  4  of  Regulation  XI.  of  1 
but  defendants  aver  that  they  are  the 
ginally  decennially  (1197)  settled  lands 
their  estate,  which  had  diluviated,  but 


Under  section  y,  Act  XL.  of  1858,  a  Court  may,  in  its  .        .  ,  .  _    .      ... 
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The  Collector,  as  a  defendant,  filed  an  an- 
swer in  support  of  those  of  the  other  defend- 
ants, but  the  Government  pleader  has  not  ap- 
peared in  this  appeal. 

In  regard  to  Babu  Loll  and  others,  plaint- 
iffs, there  was  also  the  question  raised  as  to 
whether  they  could  appear  without  their 
guardian  producing  a  certificate  under  Act 
XL  of  1858. 

•  The  Lower  Court  held  that,  without  a  cer- 
tificate under  Act  XL.  of  1858,  the  above- 
named  parties  could  not  appear  as  plaintiffs, 
section  3  of  the  Act  debarring  them  from 
so  doing.  On  this  point,  the  Lower  Court 
proceeds  thus :  —  '*  The  plaintiffs'  pleaders 
u  contend  that  the  question  of  the  rights  of  the 
"  plaintiffs,  who  are  not  minors,  or  of  those 
*'.  who  have  attained  the  age  of  majority,  can 
44  be  tried  in  this  case,  but  this  argument  of 
14  theirs  can  by  no  means  be  entertained,  for 
"details  of  the  respective  shares  of  such 
"  plaintiffs  as  are  minors,  and  of  such  as  have 
44  attained  the  age  of  majority,  are  not  given 
"  in  the  original  or  supplementary  plaint.  In 
44  short,  this  suit  Cannot  be  tried  only  in  re- 
44  spect  of  such  plaintiffs  as  have  attained  the 
44  age  of  majority,  in  exclusion  of  the  shares 
•*  of  such  as  are  minors." 

The  rest  of  his  judgment  on  the  general 
case  is  given  in  the  following  terms :— "On  a 
44  reference  to  the  \  laint,  it  appears  that  the 
44  plaintiffs  do  not  only  sue  for  determination 
44  of  their  rights  in  the  land  in  suit,  but  the 
41  main  object  of  their  suit  is  that  the  orders 
44  of  the  Sudder  Board  of  Revenue,  Govern- 
44  ment,  and  the  Collector,  be  set  aside,  and 
14  that  the  land  in  suit  be  directed  by  the 
"  Civil  Court  to  be  excluded  from  the  juris- 
44  diction  of  the  Collector,  Zillah  Sarun,  and 
"  included  into  that  of  Tirhoot ;  but  I  am  of 
44  opinion  that  such  a  claim  as  this  is  unten- 
44  able,  because  when,  agreeably  to  the  orders 
"of  competent  Revenue  Authorities,  the 
44  entire  hulka  of  the  lands  in  dispute  which 
u  lies  to  the  south  of  the  current  stream  of  the 
u  Gunduck  was  declared  to  be  the  property  of 
"  the  Government,  excluded  from  Zillah 
M  Tirhoot,  and  entered  into  the  rent-roll  of  the 
••  Collectoraie  of  Zillah  Sarun,  then  it  is  clear 
j*  that  the  Civil  Court  is  incompetent  to  inter- 
fere specially  in  these  orders  of  Revenue 
4  Authorities,  regarding  the  exclusion  of  land 
I"  from  the  jurisdiction  of  the  Collectorate  of 
r  one  Zillah,  and  inclusion  of  it  into  another. 
r  On  the  contrary,  the  order  of  the  Revenue 
r  Authorities  is  to  be  considered  as  conclusive 
I11  and  final." 

The  Principal  Sudder  Ameen  accordingly 
VoU.  • 


dismissed  the  plaintiffs'  case,  and  they  appeal, 
urging— 

I.  That  the  suit  could  and  ought  to  have 
proceeded,  notwithstanding  there  was  no 
certificate  granted  to  a  guardian. 

II.  That  the  principal  Sudder  Ameen 
ought  to  have  tried  the  case  on  its  merits, 
and  not  acted  as  if  he  had  been  bound  by 
the  demarkation  of  district  boundaries  by  the 
Revenue  Authorities. 

I  am  clearly  of  opinion  that  both  these 
objections  in  appeal  are  valid. 

On  the  first  point  the  Principal  Sudder 
Ameen  holds  that  it  is  not  competent  for 
him  to  entertain  the  suit,  as  there  Is  no 
certificate  of  a  guardian  of  the  minor 
plaintiffs,  or  permission  of  the  Court  to 
sue,  and  as  the  shares  of  the  minors  and ' 
adults  are  not  specified.  He  relies  on 
section  3,  Act  XL.  of  1858,10  support  this 
opinion.  But  the  section  is  not  absolute,  as 
the  Principal  Sudder  Ameen  deems  it  to  be. 
There  is  a  proviso  in  it  in  these  terms:— 
44  Provided  that,  when  the  property  is  of  small 
41  value,  or  for  any  other  sufficient  reason, 
44  any  Court  having  jurisdiction  may  allow 
44  any  relative  of  a  minor  to  institute  pr  de- 
41  fend  a  suit  on  his  behalf,  although  a  certi- 
14  ficate  of  administration  has  not  been  grant* 
44  ed  to  such  a  relative." 

The  present  was,  in  my  view,  just  one  of 
those  cases  where  the  Principal  Sudder 
Ameen,  in  a  proper  exercise  of  the  judicial 
discretion  thus  given  him  by  the  above  pro- 
viso, should  have  allowed  a  next  friend  to 
represent  the  minors  without .  a  certificate! 
because  it  was  clear  by  the  record— -first',  that 
the  uncles  of  the  minors  were  originally 
plaintiffs  in  the  suit,  and  the  suit  was  in  be- 
half of  the  minors ;  and  second,  because  the 
minors  and  the  other  plaintiffs  were  co-par- 
ceners, and  with  interests  identical,  and  con- 
sequently the  rights  of  all  could  have  been 
duly  adjudicated  under  the  provision  in  sec- 
tion 3  referred  to.  Nor  under  this  state  of 
facts,  is  the  Principal  Sudder  Ameen's  ob- 
jection as  to  the  rion- definition  of  snares 
valid.  I  would,  therefore*  reverse  this  order 
of  the  Principal  Sudder  Ameen,  and  direct 
that  he  allow  the  suit  to  proceed  by  a  next 
t  friend  in  behalf  of  the  minors,  due  security 
j  for  costs  being  taken  from  such  next 
friend. 

On  the  second  point,  the  Principal  Sudder 
Ameen  cites  no  authority  of  law  to  support 
his  decision  that,  when  the  Government  and 
other  Revenue  Authorities,  for  purposes  of  de- 
fining the  local  boundaries  of  districts,  have 
defined  certain  natural  lines  as  thggeographicaf 
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limits,  the  proprietorship  of  property  is 
necessarily  to  change  with  every  such  de- 
finition or  with  each  change  in  a  river  or 
other  natural  feature  of  a  locality. 

The  real  question  to  be  decided  by  the 
Principal  Sudder  Ameen  was — "  Were  these 

lands  plaintiffs'  lands  by  right  of  property 

as  given  in  the  law  relied  on  by  plaintiffs, 
"  section  4,  clause  2,  Regulation  XI.  of 
"  1825,"  which  enacts  that,  "  in  cas  s  in  which 
"  a  river  by  a  sudden  change  of  its  course 
"  may  break  through  and  intersect  one  estate 
"  without  any  gradual  encroachment,  or  may 
"  by  the  violence  of  stream,  separate  a  con- 
"  siderable  piece  of  land  from  one  estate 
"  and  join  it  to  another  estate  wirhout 
u  destroying  the  identity,  and  preventing  the 
"  recognition  of  the  land  so  removed/'  the 
land,  on  being  clearly  recognized,  shall  re- 
main the  "  property  of  its  original  owner." 

Or,  "Were  the  defendants  entitled  to  the 
lands  in  suit  by  right  derived  to  them  under 
the  terms  of  clauses  1  and  3,  section  4,  Re- 
gulation XI.  of  1825,  by  accession  to  defend- 
ants' contiguous  estate  or  tenure.'* 

This  proprietary  title  is  a  matter  in  respect 
of  which  the  decision  of  the  Revenue  Author- 
Hies  is  not  binding,  but  it  is  a  question  ex- 
clusively for  adjudication  by  the  Civil 
Courts. 

Such  adjudication  the  Principal  Sudder 
Ameen  should  have  made  in  this  case,. and 
he  has  not  made  it.  He  must  now  make  it, 
and  take  the  most  full  and  complete  evi- 
dence, which  the  parties  may  be  able  to 
adduce. 

I 'may  add  that  the  Principal  Sudder 
Ameen  is  clearly  wrong  in  stating  that  the 
main  object  of  the  suit  is  only  to  reverse  the 
orders  of  the  Revenue  Authorities.  It  is  to 
recover  possession  of  land  on  a  proprietary 
title  clearly  specified ;  and  if  that  relief  is 
obtained  in  this  suit,  the  consequence  will 
be  that  the  orders  of  the  Revenue  Authorities 
will  not  affect  plaintiffs'' rights,  but  will,  in  no 
way,  be'affected  as  to  the  district  boundaries. 
Indeed,  the  very  orders  of  the  Revenue  Au- 
thorities themselves  referred  the  petitioner  to 
a  regular  suit.  At  least,  the  plaint  states 
this,  and  it  is  not  traversed  by  defendants. 

As  the  case  is  an  old  one,  it  should  be 
taken  np  at  once  out  of  its  turn  on  the  file, 
and  disposed  of  without  any  unnecessary 
delay.  A  precept  is  to  accompany,  returnable 
in  three  month*,  showing  the  progress  and 
result  of  the  suit. 

I  would  remand  it  accordingly. 

Mr.  Justice  Macpherson — As  regards  the 
lint  point,  t^ere  is  no  doubt  that,  under  the] 


terms  of  section  3,  Act  XL.  of  1858,  the 
Court  may,  in  its  discretion,  if  the  property 
be  small,  or  for  any  other  sufficient  reason, 
allow  any  relative  of  a  minor  to  institute  a 
suit  on  his  behalf,  although  a  certificate  of 
administration  has  not  been  obtained  by  that 
relative.  In  this  case,  there  are  sufficient 
reasons  why  the  Court  should  have  allowed 
the  suit  to  proceed,  although  the  person  re- 
presenting the  minors  had  not  got  certificates. 
The  suit  was  not  originally  instituted  by  the 
minors  or  by  any  one  on  their  behalf.  It 
was  instituted  by  certain  persons:  some  of 
these  died,  and  the  proceedings  are  now 
continued  by  the  surviving  plaintiffs,  suing 
on  behalf  of  themselves,  and  also  on  behalf 
of  the  minors,  the  representatives  of  the  de- 
ceased plaintiffs ;  the  present  suit  is  practi- 
cally merely  the  original  suit  revived,  and 
the  persons  suing  on  behalf  of  the  minors  are 
their  paternal  uncles,  and  they  have  interest 
in  the  suit  precisely  similar  to  those  of  the 
minors.  I  am,  therefore,  of  opinion  that 
the  suit  ought  to  be  allowed  to  proceed,  bat 

1  think  that  the  respondents  have  a  right  to 
know  what  are  the  shares  or  interest  claimed 
on  behalf  of  the  minors  respectively,  and  to 
have  a  security  from  those  who  have  come 
forward  as  the  next  friend  of  the  minors  fo*r 
the  payment  of  such  costs  (if  any)  as  may  be 
decreed  against  them. 

As  regards  the  second  point  which  has 
been  taken,  it  is  clear  that  the  mere  fact  of 
the  Revenue  Authorities  defining  and  declar- 
ing the  local  boundaries  of  a  district  does  not 
necessarily  change  the  rights  of  property  in 
land  in  that  or  any  other  district;  nor  has 
the  right  Jof  property  in  land  necessarily 
changed  with  every  alteration  in  a  river  or^ 
other  natural  feature  of  a  locality.  In 
suit  now  before  us,  the  proprietary  tide  is  ml 
issue,  and  that  is  a  matter  exclusively  for  the| 
adjudication  of  the  Civil  Courts,  and  in  re- 
spect of  which  the  decision  of  the  Revenuel 
Authorities  is  not  binding.  The  real  questkm| 
is  whether  (with  reference  especially  to  dat 

2  of  section  4,  Regulation  XI.  of  1825) 
lands  are  the  property  of  the  plaintiffs,  thel 
defendants    alleging  that  (with  reference  to] 
clauses   1  and  3  of  the  same  section) 
lands  are  their  property,  having  been  acqnii 
by  gradual  accession  to  their  estates. 

The  suit  must  be  remanded  for  trial  on 
merits,  and  it  should  be  taken  up  out  of 
regular  turn,  and  be  disposed  of  with  as  litd 
delay  as  possible.     A  precept  will  go  with  jtj 
to  be  returned  in  three  months,  shewing  ' 
progress  or  result  of  the  suit. 
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The  3rd  December  1864. 

Present: 

The  Hon'ble  H.  V.  Ba>  ley  and  J.  B.  Phear, 

Puisne  Judges* 

• 

Evidence  (Parties  not  barred  from  adducing 
relevant— at  any  time  before  close  of  their 
case)— Section  38,  Act  X.  of  1859.  (Docu- 
ments to  be  filed  with  plaint) 

Case  No.  247  of  1864  under  Act  X.  of  1859. 

Regular  Appeal  from  a  decision  passed  by 
Mr.  F.  B.  Peacock,  Deputy  Collector  of 
Monghyr;  dated  the  1st  April  1864. 

Bungshee  Loll  (Plaintiff),  Appellant, 

versus 

Chowdry  Mahomed  Buksh  (Defendant), 

Respondent. 

Mr.  C.  Gregory  for  Appellant. 

Baboo s  Dwarkanath  Milter  and  Unnoda* 
persad  Banerjee  for  Respondent. 

If  a  plaintiff's  mookhtear  expresses  his  intention  at 
the  first  hearing  of  the  case  to  rely  solely  on  the  defend- 
ant's evidence,  and  even  not  to  call  any  other  witnesses 
than  the  defendant  on  the  plaintiff's  behalf,  he  is  not  de- 
barred from  afterwards  changing  his  intention,  and  (as 
long  as  the  plaintiff's  case  is  not  closed)  adducing  any 
relevant  evidence  he  may  think  proper. 

Section  38,  Act  X.  of  1S59,  relates  to  the  filing  of  docu- 
ments forming  the  basis  of  the  plaintiff's  claim,  and  not 
of  mere  collateral  evidence. 

This  was  a  suit  brought  to  recover  certain 
land  under  the  6th  clause  of  section  23  of 
ActX.  of  1859. 

It  is  not  necessary  here  to  set  out  the  facts 
of  the  case,  as  the  matter  of  appeal  arises 
entirely  from  what  took  place  at  the  first 
and  adjourned  hearing  of  the  suit  before  the 
Collector. 

According  to  the  statement  of  facts  in  the 
judgment  of  the  Collector,  the  case  duly 
came  on  for  hearing  before  him  on  the  17th 
March  1864.  On  that  day  the  defendant  did 
not  appear,  and  to  use  the  Collector's  words 
"the  plaintiff,  through  his  mookhtear,  Mr. 
"  Bell,  having  stated  that  he  intended  to  rely 
"solely  on  the  evidence  of  the  defendant  in 
"support  of  his  claim,  I  was  obliged  once 
"more  to  postpone  the  case  till  the  1st  of 
"April  after  taking  the  deposition  of  the 
''plaintiff's  karpardaz,  and  to  issue,  under 
"section  168,  Act  VIII.  of  1859,  a  warrant 
"  for  the  apprehension  of  the  defendant." 

On  the  1st  of  April,  the  defendant  appeared, 
and  was  examined  by  the  plaintiff.  At  the 
conclusion  of  his  evidence,  the  plaintiff's 
mookhtear  asked  the  Collector  to  hear  other 
witnesses  in  support  of  his  client's  claims, 


but  the  Collector  refused  to  dp  so,  on  the 
ground  that  on  the  17th  March,  although  he 
had  expressed  himself  ready  to  bear  any  wit- 
nesses on  the  plaintiff's  behalf,  he  was  told  by 
one  of  the  plaintiff's  mookhtears  that  there 
were  none,  and  Mr.  Bell  in  particular  stated 
that  he  intended  to  rely  solely  on  the 
defendant. 

On  appeal  to  this  Court,  a  remand  is  asked 
for,  on  the  ground  that  the  Collector  was  not 
justified  in  thus  refusing  to  hear  the  plaintiff's 
witnesses.  We  think  this  ground  of  appeal 
is  valid.  It  seems  to  us  that,  in  this  suit, 
the  onus  lay  upon  the  plaintiff  to  prove  posses- 
sion under  an  agreement  of  lease  and  ouster 
therefrom  by  the  defendant.  A  portion  of 
the  plaintiff's  evidence  was  adduced  on  the 
171b  of  March,  and  his  case  was  still  pending 
on  the  1st  of  April.  Nothing  had  happened  to 
close  it,  when  the  mookhtear  proposed  to  call 
the  witnesses  whom  the  Collector  refused  to 
hear.  It  might  be  matter  of  observation 
that  Mr.  Bell  had,  on  the  17th  March  ex- 
pressed his  intention  to  rely  solely  on  the 
defendant's  evidence,  or  even  that  he  should 
call  no  other  witnesses  but  the  defendant  on 
the  plaintiff's  behalf:  but  this  circumstance 
alone  ought  not  to  have  deprived  him  of  the 
opportunity  afterwards  to  change  this  inten- 
tion, and  in  the  exercise  of  his  discretion, 
while  conducting  his  client's  case,  to  put 
before  the  Court,  as  long  as  the  plaintiff's 
case  was  not  closed,  such  relevant  evidence 
as  he  might  consider  advantageous  to  his 
client's  interest. 

It  was  also  objected  on  appeal  that  the 
Collector  had  wrongly  refused  to  receive 
certain  documents  as  evidence,  particularly 
the  amalnamah  and  jumma-bundee,  on  the 
ground  that  they  were  not  duly  filed  in  pur- 
suance of  section  38  of  Act  X.  of  1859. 
We  also  think  that  this  objection  is  well 
founded.  The  documents  contemplated  by 
the  section  are  the  documents  which,  if  the 
case  be  so,  form  the  actual  basis  of  the  plaint- 
iff's claim.  Here  the  documents  in  question 
are  mere  collateral  evidence. 

The  suit  must  therefore  be  remanded  to 
the  Collector  for  re-investigation,  and  we 
think  we  ought  here  to  remark  that  the  cir- 
cumstances disclosed  in  argument  lead  us  to 
conclude  that  justice  will  not  be  arrived  at 
between  the  parties,  unless  a  much  more  full 
and  searching  enquiry,  as  regards  both  the 
plaintiff's  and  defendant's  case,  is  carried  out, 
than  was  attempted  in  the  proceedings  which 
have  taken  place  before  the  Collector. 

Remanded  accordingly  for  re-investiga- 
tion, * 
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The  3rd  December  1864. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges. 

Presumption  of  occupancy  before  Permanent 
Settlement— Payment  of  uniform  rent  for  20 
years—Failure  to  prove  mokurruree  lease  in 
a  former  suit 

Case  No.  1835  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  W.  F.  McDonnell,  Officiating  Addi- 
tional Judge  of  Nuddea,  dated  the  16th 
April  1864,.  affirming  a  decision  passed 
by  Baboo  Doorga  Doss  Chowdhry,  De- 
puty Collector  of  that  District,  dated 
the  14th  December  1863. 

Ishen  Chunder  Bhuttacharjee  and  others 
(Plaintiffs),  Appellants, 

versus 

Kalee  Koomar  Roy  (Defendant),  Respondent. 

Baboo  Ashootosh  Dhur  for  Appellants. 

Baboo  Opendur  Chunder  Rose  for 
Respondent. 

In  a  former  suit  brought  by  defendant  against  a 
ffomashta  for  extorting  more  than  the  fixed  rent,  the 
defendant's  plea  of  a  mokurruree  lease  was  not  admitted. 
Held  that  that  decision  will  not  interfere  with  the  le^al 
rights-accruing  t6  the  defendant  under  the  presumption 
in  his  favor  arising  from  the  fact  found  that  he  has 
paid  a  uniform  rent  for  twenty  years. 

This  special  appeal  .is  on  the  ground  that 
the  record  shows  that  the  jumma  has  been  a 
varying  jumma,  and  that  a  certain  decision 
of  the  Principal  Sudder  Ameen  of  Nuddea, 
dated  26th  March  1845,  to  this  effect  had 
not  been  duly  considered  by  the  Lower 
Appellate  Court. 

We  observe  that  that  Court  has  found  as  a 
fact  on  the  evidence,  including  certain  dak- 
hilahs,  .which,  though  hot  consecutive  for 
every  year,  range  from  1232  to  1257,  that 
the  same  rent  has  been  paid  for  more  than 
twenty  years,  and  the  Lower  Appellate  Court 
further  found  as  a  fact  that  such  rent  is  the 
fixed  established  rent  of  the  tenure. 

With  this  finding  of  fact,  there  is  no  au- 
thority to  interfere  in  special  appeal,  as  there 
is  undoubtedly  evidence  to  support  it. 

In  regard  to  the  decision  of  the  Principal 
Sudder  Ameen  of  26th  March  1845,  we 
observe  that  the  defendant,  the  plaintiff,  sued 
in  that  suit  against  a  gomashta  for  extorting 
sfx  rupees  beypnd  the  fixed  rent,  pleading  a 


mokurruree  lease,  which  plea  was  not  ad- 
mitted. But  that  decision  will  not  interfere 
with  the  legal  rights  accruing  to  special  re- 
spondent, defendant,  under  the  presumption 
in  his  favour  arising  from  the  fact  found  that 
he  has  paid  a  uniform  rent  for  twenty  years. 
We  see  no  reason,  therefore,  to  interfere 
with  the  decision  of  the  Court  below$  and  we 
dismiss  this  special  appeal  with  costs. 


The  3rd  December  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Putsne  Judges. 

Suit  for  rent— Plea  of  payment — Onus  pro- 

bandi. 

Case  No.  838  of  1864  under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  F.  Tucker,  Judge  of  bhahabad,  dated 
the  22nd  January  1864,  reversing  a  deci- 
sion passed  by  Baboo  Kooldeep  Narain 
Sing,  Deputy  Collector  of  that  District, 
dated  the  18th  September  1863. 

Pureeag  Lall  and  others  (Plaintiffs), 
Appellants, 

versus 

Ram  Jeean  Lall  (Defendant),  Respondent. 

Moulvie  Aftaboodeen  Mahomed 'for 
Appellants. 

Baboo  Vnoocool  Chunder  Mookerjee  for 
Respondent. 

In  a  suit  for  rent,  if  the  ryot  pleads  payment,  thtonus 
probandi  is  on  him. 

This  was  a  suit  for  rent.  The  plaintiff, 
special  appellant,  averred  that  the  defendant 
held  35  beegahs  10  cottahs,  of  which  3 
beegahs  were  Nukdee,  and  35-10  Bhowlee. 
The  rent  in  arrears  was  alleged  to  be 
Rs,  1 70- 1 2-6  for  the  year  1270  Fuslee. 

The  defendant  pleaded  that  he  held  30 
beegahs  at  one  rupee  per  beegah,  of  which 
he  held  15  beegahs  ryotee,  and  15  beegahs 
as  malik.  He  does  not  deny  tenancy  quoad 
the  15  beegahs,  but  pleads  payment.  Ob 
these  pleadings  the  onus  of  proving  payment 
was  on  the  ryot.  The  Judge  has  not  gone 
I  into  this  point,  and  the  special  appellant 
contends  with  some  reason,  that  the  Judge 
should  have  decreed  what  the  defendant 
admitted  to  be  the  jumma  unless  he  could 
show  payment.  We  remand  the  suit  to  be 
tried  with  reference  to  these  remarks. 
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The  3rd  December  1864. 
Present : 
The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Soits  against  Agents — Limitation— No  de- 
duction under  Act  XIV.  of  1859. 

Case  No.  3304  of  1863  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  tossed  by 
Mr.  J.  C  Dodgson,  Judge  ofMymensing, 
dated  the  2glh  August  1863,  affirming  a 
decision  passed  by  Baboo  Pran  Kishen 
Roy,  Deputy  Collector  of  that  District, 
dated  the  24th  September  1861. 

Mr.  W.  Stephen  and  others  (Plaintiffs), 

Appellants, 
versus 
Mr.  P.  M.  Gasper  (Defendant),  Respondent. 

Mr*  C.  Gregory  and  Baboo  Jodoonath  Moo- 

kerjee  for  Appellants. 

Mr.  G.  Gregory  for  Respondent. 

In  a  suit  which  is  brought  under  section  33,  Act  X.  of 
1859,  more  than  seven  years  after  the  determination  of 
the  agency  of  the  defendant,  and  in  which  no  fraud  is 
pleaded,  no  deduction  can  be  allowed  under  Act  XIV.  of 

1859. 

This  case  is  admittedly  governed  by  Ad  X. 
of  1859,  section  33.  It  has  been  ruled  by 
a  Foil  Bench  that  tbe  provisions  of  Ad  XIV. 
of  1859  do  not  apply  to  suits  under  Ad  X. 
of  1859,  and  .that,  unless  specially  provided 
for  by  Ad  X. ,  which  is  a  Code  of  itself  in 
as  far  as  rent  suits  are  concerned,  no  deduc- 
tion on  any  account  is  to  be  allowed. 

The  present  suit  has  been  brought  more 
than  seven  years  after  the  determination  of 
the  agency  of  the  special  respondent,  and  no 
fraud  is  pleaded  as  precluding  the  plaintiff, 
special  appellant,from  bringing  his  suit  before. 

Tne  pleader  for  the  special  appellant, 
submitting  to  the  decision  of  the  Full  Bench, 
has  abandoned  his  case. 

The  appeal  is  dismissed  with  costs  and 
interest. 


The  3rd  December  1864. 

Present : 

jThe  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Suits  between  ryots  for  possession— Limita- 
tion. 
Case  No.  843  of  1864. 

Special  Appeal  from   a  decision  passed  by 
Baboo  Hurgouree  Bose,  Principal  Sudder 


Ameen  of  Chitlagong,  dated  the  3rd 
February  1864,  reversing  a  decision 
passed  by  the  Moonsiff  of  that  District, 
dated  the  13th  August  1862. 

Ram  Soondur  Surmah  (Defendant),  Appellant, 

versus 

Wooma  Churn  and  others  (Plaintiffs), 
Respondents. 

Baboo  Doorga  Doss  Dull  for  Appellant. 
Mr.  A.  F.  Lingham  for  Respondents. 

Though  a  ryot  cannot  plead  limitation  adversely  to  his 
zemindar,  two  ryots  can  do  so  when  contending  between 
themselves  as  to  right  of  possession. 

The  main  contention  of  the  special  appel- 
lant is  that  the  Court  below  has  misconstrued 
the  terms  of  his  pottah  which  was  granted  to 
him  in  1213  Mugee.  Whether  the  Principal 
Sudder  Ameen  has  done  so  or  not,  is  imma- 
terial, inasmuch  as  the  plaintiff  has  failed  to 
prove  that  he  obtained  possession  under  the 
pottah. 

The  contention  was  as  to  two  tanks.  The 
plaintiff  claimed  them  as  having  been  dug  by 
his  ancestors,  and  that  he  was  ousted  by  the 
defendants.  The  defendants  pleaded  limita- 
tion, and  averred  that  the  tanks  were  dug  by 
their  ancestors,  and  that  they  have  all  along 
been  in  possession. 

The  Principal  Sudder  Ameen  refused  to 
try  the  limitation  point,  holding  that  it  did 
not  arise,  inasmuch  as  the  Government  was 
the  zemindar  of  the  Nowabad  Mehal  in  Chit- 
tagong,  and  the  two  litigant  parties  were 
mere  ryots.  On  the  merits,  he  found  that 
the  plaintiff  had  wholly  failed  to  prove  by  any 
reliable  evidence  that  he  was  ever  in  posses- 
sion of  the  disputed  tanks,  which,  from  the 
local  enquiry  of  the  Ameen,  appeared  to  be 
in  the  long  possession  of  the  defendant. 

The  Principal  Sudder  Ameen,  we  observe, 
ought  to  have  tried  the  limitation  point,  for, 
though  a  ryot  cannot  plead  limitation  adverse- 
ly to  his  zemindar,  two  ryots  can  do  so 
when  contending  between  themselves  as  to 
right  of  possession.  The  Principal  Sudder 
Ameen  having  found  on  the  evidence  that  the 
plaintiff  had  failed  to  prove  possession  and 
ouster,  we  must  dismiss  this  appeal  with 
costs  and  interest. 


The  5th  December  1864. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges.  * 
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Compromise  (non-performance  of— by  one  party, 
and  enforcement.of  — by  the  other). 

Case  No.  236  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
Moulvie  Itrut  Hossein,  Principal  Sudder 
Ameen  of  Sarun,  dated  the  12th  April 
1864. 

Ram  Sahae  Sing  (Defendant),  Appellant, 

versus 

Dhunookdharree  Singh  and  another 
(Plaintiffs),  Respondents. 

Mr*  R.   T.  Allan  and  Baboo  Dwarkanaih 
Miller  for  Appellant. 

Baboos  Unnodapersad  Banerfee,  Onoocool 
Chunder  Mookerjee,  and  Kalee  tCissen 
Sein  for  Respondents. 

A  compromise  entered  into  in  a  former  suit,  no  fraud 
being  alleged,  is  not  annulled  by  non-performance  by 
one  of  the  parties.  The  other  parties  may  sue  for  its 
enforcement,  but  they  cannot  revert  to  their  original 
right. 

The  plaintiffs  having  sued  on  their  original  cause  of 
action,  the  Court,  instead  of  dismissing-  their  suit,  held 
that  (the  plaint  stating  the  matters  which  make  up  the 
true  cause  of  action,  though  it  places  the  claim  upon  a 
wrong  basis,  and  asks  for  a  relief  to  which  the  plaintiffs 
are  not  strictly  entitled)  the  plaintiffs  might  obtain  the 
relief  to  which  they  are  entitled  in  this  suit. 

Kishbn  Sing,  the  common  ancestor  of  all 
the  parties  to  this  suit,  died  in  1268,  possessed 
of  property,  moveable  and  immoveable,  which 
descended  to  his  three  son s, Ram  Sahae, Hunoo 
man,  and  Rughoobur.  Rughoobur  died,leaving 
two  sons,  who,  in  By  sack  1270  (August  1863), 
instituted  a  suit  for  a  partition  against  their 
uncles,  which  was 'shortly  afterwards  (29th 
September)  brought  to  an  end  on  the  appli- 
cation of  all  parties,  who  represented  to  the 
Court. that  they  had  compromised  the  suit. 
The  terms  of  this  compromise  were  unfor- 
tunately not  so  formally  embodied  in  a  decree 
that  process  of  execution  could  thereupon 
issue,  the  plaintiffs  being  content  (probably 
in  order  to  obtain  the  Court's  certificate  for 
a  refdnd  of  the  stamp  duty)  that  the  ad- 
justment should  be  considered  as  one  not 
falling  within  the  proviso  to  section  98  of 
the  Code  of  Civil  Procedure. 

The  terms  of  the  compromise  are  not  dis- 
puted. They  are  contained  in  a  solehnamah, 
which  specifies  the  several  shares  of  all  parties 
(the  plaintiffs'  share  being  one-third  of  the 
lands,  one-fourth  of  certain  mortgages,  &c, 
&c),  and  mentions  the  property  the  subject 
of  partition,  giving  a  list  of  the  moveable  pro- 
perty ;  but  it  does  not  appropriate  to  each 


party  any  specific  lands  or  goods  as  his  sole 

property. 

The  plaintiffs  instituted  the  present  suit 
in  February  last,  alleging  in  their  plaint  that 
the  defendant  Ram  Sahae  (who  was  the  man- 
ager)  had  refused  to  give  them  possession 
of  any  portion  of  the  property  according  10 
the  compromise ;  that  he  had  therefore  not 
fulfilled  the  conditions  of  the  solehnamah, 
which  had  thereby  become  void :  and  that 
they  were  entitled  to  claim  their  full  share 
of  all  the  property  according. to  their  rights 
by     inheritance.      The     Principal     Sadder 
Ameen  adopted  this  view,  and  being  satis- 
fied by  the  evidence  that  none  of  the  pro- 
perty has  been  received  by  the  plaintiffs,  he 
decreed  to  them  one-third  of  the  lands.   Evi- 
dence having  been  given  of  the  loss  of  some 
of  the   moveables    since  kthe    solehnamah, 
the    decree    provides    that,   "in  the  event 
"of  there  existing  the    personal    property 
"  covered  by  the  solehnamah,  he  will  make 
"the  same  over  to  the  plaintiffs.    In  the 
"  event  of  their  being  lost  or  not  forthcoming, 
,f  Ram   Sahae  Singh,    the    defendant,   will 
"  pav  1,368  rupees,  the  price  thereof,  to  the 
"  plaintiffs/' 

The  defendant,  Ram  Sahae,  appeals  from 
this  decree,  urging,  among  other  objections, 
that    the    plaintiffs  have   misconceived  the 
true  cause  of  action,  even  if   all  the  alle- 
gations in  their  plaint  be  admitted,  becanse 
their  present  rights  arise  from  the  solehna- 
mah, and  not  by  inheritance.    This  objection 
is,  we  think,  well  founded.     The  solehnamah 
which  terminated  the  first  suit  was  executed 
by  all  the  members  of  the  family,  and  the 
plaintiffs  do  not  even  now  suggest  that  its 
provisions  are  unfair,  or  that  its  execution 
was  obtained  from  them  by  fraud.    If  the 
appellant    has    not    duly    made    over  to 
them  their  share  of  the  property,  this  breach 
of   the  terms  of  the  compromise  does  not 
enable  them  to  rescind  the  arrangement  and 
revert  to  their  original  rights.    The  solehna- 
mah,  besides    determining    the    respective 
shares  of  all  parties,  had  at  least  this  fur- 
ther operation,  that  it  ascertained  precisely 
the   property   of  which  partition  should  be 
made.     It  is  a  document  which,  not  being 
impeached  by  fraud,  must  be  held  now  to 
declare  their  several  rights :  and  any  relief 
which  the  plaintiffs  can  claim  must  be  given 
on  the  footing  of  this  compromise.    Their 
suit  should  have  been  based  on  the  solehna- 
mah, and  not  on  their  prior  rights. 

Notwithstanding  this  misconception  of 
their  cause  of  action,  the  plaintiffs,  who  art 
clearly  shown  by  the  evidence  to  be  entitled 
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to  recover  from  the  appellant  the  greater 
part  of  the  property  claimed  by  them,  ought 
we  think,  to  obtain  the  benefit  of  the  present 
suit.  The  execu'ion  of  the  solehnamah  is  un- 
disputed. The  breach  of  it  (the  non-delivery 
by  the  appellant  of  the  property)  has  been 
substantially  proved.  The  issue  of  law  which 
we  now  decide  in  appeal  (that  the  appellant's 
non-performance  leaves  the  solehnamah  still 
in  force)  enables  us  to  declare  that  document 
established,  and  to  direct  that  its  provisions 
be  carried  into  effect. 

The  plaintiffs,  it  is  true,  in  their  plaint 
rely  on  their  rights  by  inheritance;  and  our 
decision  gives  them  what  they  are  entitled 
to  by  the  compromise.  We  think  we  are 
authorized  to  do  this  by  the  Code  of  Civil 
Procedure.  The  object  of  the  Code  is  to 
secure  a  trial  of  the  real  question  'in  con- 
troversy; and  to  promote  this  object,  the 
Court  has  full  powers,  during  the  progress  of 
the  suit  and  ot  the  appeal,  to  frame  and  try 
all  issues  necessary  for  the  substantial  deci- 
sion of  that  controversy.  (See  sections 
!4i>  352  to  354.)  The  controversy  in  this 
suit  concerned  the  plaintiffs'  share  of  the 
ancestral  property.  That  they  had  a  right  to 
some  share,  was  undisputed.  The  matter  in 
controversy  was'  whether  they  still  retained 
their  right  to  the  shares  which  they  had 
inherited.  According  to  the  plaintiffs'  view 
(which  is  ttiat  held  by  the  Court  below),  the 
legal  effect  of  the  compromise  proceedings  is 
not  to  shut  them  out  from  their  rights  by 
inheritance.  According  to  the  defendant's 
view  (which  we  uphold),  the  plaintiffs'  only 
lights  are  under  the  deed  of  compromise.  In 
so  doubtful  a  matter  it  would  be  unjust  that 
the  whole  benefit  of  the  suit  should  be  lost 
to  the  plaintiffs,  because  they  have  not  based 
their  claim  upon  the  compromise.  If  they 
have  fairly  stated  in  their  plaint  the  matters 
which  make  up  the  true  cause  of  action,  the 


Court  may,  notwithstanding  that  the  plaint 
•founds  their  claim  upon  a  wrong  basis,  and 
asks  for  a  relief  to  which  they  are  not  strictly 
entitled,  grant  them  the  relief  to  which  they 
are  entitled,  and  in  order  thereto  may  frame 
and  decide  any  issue  necessary  for  the  deci- 
sion of  the  real  question  in  controversy. 

We  shall  decree  a  partition  according  to 
the  terms  of  the  solehnamah.  The  appellant 
will  deliver  to  the  plaintiffs  and  to  Hunoo- 
man  Singh  their  respective  shares  of  the  im- 
moveable    property.    To     this    extent    our 

decree  is  in  substance  in  affirmance  of  the 

• 

Principal  Sudder  Ameen's  decree.  As  to 
the  moveable  property,  the  Principal  Sudder 

• 

Ameen  fixes  tfie  price  of  the  plaintiff's  share, 
and  directs  the  appellant  to  pay  that  sum  to 
them  if  the  property  is  lost  or  not  forth- 
coming. This  seems  incorrect.  Some  of  the 
property  in  the  list  -  (e.  g.,  an  elephant, 
camels,  &c.)  can  be  partitioned  only  by  ascer- 
taining the  value,  and  giving  the  shares  in 
money;  If,  as  is  suggested,  there  has  been 
any  loss  by  death  of  the  animals  or  otherwise 
without  the  default  of  the  appellant  (in  whose 
custody  all  the  property  has  been),  the  appel- 
lant should  not  (it  may  be)  be  charged  with 
such  loss,  which  should  fall  alike  on  all 
Before  we  make  our  final  decree,  we  shall, 
under  the  354th  section  of  the  Civil  Proce- 
dure Code,  frame  an  issue  for  trial  by  the 
Lower  Court  in  order  that  we  may  be  informed  . 
with  sufficient  certainty  whether  the  several 
articles  mentioned  in  the  list,  or  any  and 
which  of  them,  have  been  delivered  by  the 
appellant  to  the  plaintiff,  whether  the  appel- 
lant has  now  in  his  possession  any  and 
which  of  them,  and  what  has  become  and 
what  is  the  value  of  such  of  them  as  are  not 
forthcoming.  The  burthen  of  proving  these 
issues  will  be  on  the  appellant,  who  must 
satisfactorily  show  a  delivery  or  a  sufficient 
excuse  for  non-delivery. 
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The  5th  December  1864. 
Present: 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Jurisdiction— Eviction  under  Act  IV. 
Awards. 

Case  No.  1103  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
F.  J.  Cockburn,  Officiating  Additional 
Judge  of  Backer  gunge,  dated  the  15th 
February  1864,  affirming  a  decision  pass- 
ed by  the  Principal  Sudder  Ameen  0/  that 
District,  dated  the  ijth  December  1862. 

Bhugeeruth  Chunder  Doss  and  others 
(Plaintiffs),  Appellants, 

versus 

Kashee  Preah  and  others  (Defendants), 
Respondents. 

Baboos  Romesh  Chunder  Miller  and  Multy 
Loll  Mookerjee  for  Appellants. 

Baboos  Hem  Chunder  Banerjee  and  Bro- 
jendro  Narain  Seal  for  Respondents. 

An  ejectment,  though  carried  out  with  the  assistance 
and  enforced  by  the  orders  of  the  Magistrate  is  still  an 
ejectment  by  the  landlord,  and  is  illegal  if  the  tenant  be 
entitled  to  retain  possession ;  and  whether  the  eject- 
ment is  from  the  whole  tenure  or  only  a  portion  of  it, 
the  suit  is  only  cognizable  by  the  Revenue  Courts  under 
clause  6,  section  23,  Act  X.  of  1859. 

This  was  a  suit  by  plaintiffs,  the  owners 
of  one  talook,  against  the  owners  of  the 
adjoining  talook  to  recover  possession  of 
three  plots  of  lands. 

Regarding  the  first  plot,  no  special  appeal 
is  preferred. 


plaintiffs,  as  tenants  in  defendants'  talook, 
claimed  as  belonging  to  their  tenure,  from 
which  they  alleged  that  they  had  been  ejected 
by  orders  of  the  Magistrate  passed  under  Act 
IV.  of  1840.  The  Lower  Courts  have  dismissed 
the  plaintiffs'  claim,  on  the  ground  that  it 
should  have  been  preferred  in  the  Revenue 
Courts  under  clause  6,  section  23,  Act  X, 
of   1859,  and  it  is  now  urged  in  special 
appeal  that  this  is  an  erroneous  view  of  the 
law ;  that,  even  if  the  order  of  the  Magistrate 
awarding  possession  to  the  defendants  is  to 
be  considered  in  the  light  of  an  ejectment 
by  defendants,  it  cannot  be  considered  an 
illegal  ejectment,  and  that  the  suits  referred 
to  in  clause  6,  section  23  of  Act  X.  of 
1859,  are  only  those  in  which  a  tenant  has 
been  illegally  ejected  by  his  landlord.    We 
think  the  decision  of  the  Lower  Court  is  cor- 
rect.   The    ejectment,  though   carried    out 
with  the  assistance  of  the  Magistrate,  and 
enforced  by  his  orders,  still  remains  an  eject- 
ment  by  the  landlord,  and  that  ejectment 
would  be  illegal  if  the  tenant  was  entitled 
to  retain  possession.    It  is  not  material,  as 
was  urged  in  this  case,  that  the  ejectment  is 
not  from  the  whole  tenure,  but  only  from  a 
portion  of  it.    The  suit  is  still,  under  the  law, 
cognizable  only  by  the  revenue  authorities. 


Regarding  the  third  plot,  the  Lower  Ap- 
pellate Court  is  said  to  have  based  its  deci- 
sion, not  on  the  evidence  put  forward  to  sup- 
port the  plaintiffs'  title  to  that  plot,  but  on 
that  put  forward  to  sustain  plaintiffs'  title 
to  the  second  plot.  This  appears  to  be  a 
valid  objection,  and  the  case  must  be  re- 
manded for  a  fresh  decision  regarding  this 
plot. 


Special  appeal  decreed,  and  the  Judge's 
Regarding   the   second  plot,  which  the  J  decision  reversed  >s  regards  tfeat  plot. 
Vol.I.  4* 
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The  5th  December  1864. 

Prestnt: 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Mortgage*  »  Possession— Sale  for  Arrears 

of  Revenue. 

Case  No.  1278  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
E.  F.  Lautour,  Additional  Judge  ofBhau- 
gulpore,  dated  the  2nd  March  1864,  revers- 
ing a  decision  passed  by  Moulvie  Syud  Ma- 
homed Rufiq  Khan,  Principal  Sudder 
Ameen  of  that  District,  dated  the  2gth 
March  i860. 

Hur  Deo  Narain  Sing  and  others 
(Defendants);  Appellants, 
versus 

Furia  Hossein  and  others  (Plaintiffs), 
Respondents. 

Mr.  J.  Baptist  and  Moonshee  Ameer  AH 

for  Appellants. 

*  Mr.  A.  F.  Lingham  for  Respondents. 

A  Mortgagee  in  possession  is  not  entitled  to  recover 
aqy  share  of  the  sale  proceeds  of  the  mortgaged  proper- 
ty sold  for  arrears  of  Government  revenue,  except  to  the 
•extent  that  he  shows  that  the  usufruct  of  the  property, 
while  he  held  the  mortgage,  has  not  satisfied  his  debt. 


Bogwan  takes  a  loan  from  the  plaintiff, 
and  mortgages  to  him  z\  annas  for  a  certain 
property.      •-  -  • 

Bogwan  gilgo  owed  Hur  Deo  a  debt.  Hur 
Deo  sued  him  upon  it,  got  a  decree,  and  in 
execution  put  up  and  bought  a  moiety  of  the 
mortgaged  property.  This  property,  while 
still  in.  the.  hands  of  the  plaintiff,  the  mort- 
gagee, was  sold  for  arrears  of  Government 
revenue  due  upon  the  entire  sixteen  annas 
of  the  estate,  and  the  plaintiff  now  brings 
his  action  to  recover  from  Bogwan  and  Hur 
Deo  the  sum  he  lent  to  Bogwan  on  the 
security  of  the  property  from  which  he  has 
been  sold  out. 

The  Judge  has  decreed  the  claim  against 
both  Bogwan  and  Hur  Deo  Narain. 

Hur  Deo  Narain  being  a  purchaser  for 
/consideration  without  notice,  it  is  question- 
able whether  he  is  liable  to  any  extent  for 
the  debts  of  Bogwan.  Certainly,  he  could 
not  be  held  liable  for  anything  beyond  the 
property  purchased  by  him,  or  the  money 
*hich  now  represents  that  property;  but  we 
hold  that,  under  the  circumstances  of  this 
case,  he  is  not  even  liable  to  this  limited 
extent. 

How  far  the  plaintiff  has  debarred  himself 
from  any  right,  of  action  on  account  of  the 


original  loan  by  his  default  to  discharge  the 
Government  revenue  due  upon  the  propeity 
held  by  him  in  mortgage,  we  will  not  stop 
to  enquire.  If  his  right  to  recover  from 
Hur  Deo  remains  at  all,  he  can  only  recover 
by  showing  that  the  usufruct  of  the  pro- 
perty while  he  held  the  mortgage  was  in- 
sufficient to  pay  him  back  bis  original  loan; 
but  be  has  made  no  attempt  to  show  what 
he  recovered  out  of  the  property,  and  he 
sues  for  the  whole  of  the  original  debt,  as  if 
he  had  not  recovered  a  farthing  of  profits  out 
of  the  estate  during  his  occupation  of  it 

We  hold  then  that,  as  the  suit  was  origi- 
nally brought,  which  was  to  hold  Hur  Deo 
liable  in  person  and  property  for  the  debt 
due  from  Bogwan,  Hur  Deo  was  under  no 
such  liability.  If  the  action  is  to  be  re- 
garded as  one  to  try  the  plaintiff's  right  to 
recover  from  Hur  Deo  the  share  of  the  sale 
proceeds  of  the  property  received  or  receiva- 
ble by  Hur  Deo,  we  hold  that  the  plaintiff 
has  not  shown  that  he  has  anything  due  to 
him  on  account  of  the  debt  for  which  the 
property  was  security ;  and  that,  upon  *he 
evidence,  he  is  not  entitled  to  a  decree,  even 
to  the  limited  extent  to  which  the  action  is 

reduced. 

In  this  view,  we  reverse  the  judgment  01 
the  Lower  Court  as  far  as  it  aff ects  Hur  Deo. 
the  special  appellant,  and  we  award  him  all 
his  costs  of  suit  from  the  plaintiff. 

The  25th  December  1864. 
Present: 
The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges.  - 
Evidence— Judgments  against  other  Parties 
having  similar  Interests. 

Case  No.  141 2  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
C.  S.  Bellt7  Judge  of  Rajshahye,  dated  the 
26th  February  1864,  affirming  a  dedsm 
passed  by  Baboo  Kylash  Chunder  Dty% 
Sudder  Ameen  of  that  District,  dated  the 
vjth  December  1859. 

Dost  Mahomed  Khan  Chowdhry  (Plaintiff), 

Appellant, 

versus 
Soolochana  Dabia  and  others  (Defendants), 

Respondents. 
Baboo  Sreenath  Doss  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for 
Respondents. 

A  judgment  in  another  case  is  of  itself  »^J*j| 
evidence  against  a  party  who  had  no  part  in  it,  **■ 
though  his  interests  may  be  of  a  similar  nature  to  U» 
of  the  person  then  ftuing. 
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Special  appellant  (plaintiff  in  the  Courts 
below)  sued  to  assess  enhanced  rent  on  an 
under  tenure  held  by  the  special  respondents 
in  Mouzah  Haitee.  Special  appellant  is  a 
putneedar  of  the  mouzah. 

The  defence  set  up  to  the  claim  for  enhanced 
rent  was  a  talookdaree  right  granted  by 
the  proprietor  of  the  estate  in  x  208  B.  S. 

It  appears  from  the  record  that  an  8 
annas  share  of  the  putnee  formerly  belonged 
to  a  Mr.  Abbott,  who  sued  the  special  re- 
spondents for  enhanced  rents  as  in  the  present 
suit  His  case,  however,  was  dismissed  on 
proof  of  the  special  respondents'  talookdaree 
rights. 

In  the  present  suit,  the  Judge,  without  ex- 
pressing any  opinion  of  his  own  regarding 
the  genuineness  of  the  deed  of  1208  B.  S., 
under  which  special  respondents  claim,  dis- 
missed the  suit  on  the  ground  that  the  put- 
nee was  created  long  after  the  under-tenure 
of  the  special  respondents  had  been  created, 
and  that  special  appellant  had  therefore  no 
claim  to  enhance. 

In  appeal  to  this  Court,  it  was  held  that,  as 
the  special  appellants  derived  their  title  from 
mortgagees  who  succeeded  to  the  proprietary 
right  of  the  zemindari  under  a  deed  of  fore- 
closure, the  under-tenure,  if,  as  alleged  by 
special  appellant,  it  was  created  during  the 
time  of  the  moitgage,  would  not  be  valid  as 
against  their  rights  as  putneedars  succeed- 
ing to  the  title  of  the  mortgagees.  The  case 
was  therefore  remanded  to  try  whether  the 
deed  of  1 208  B.  S.  was  a  genuine  document 
granted  in  that  year,  or  a  collusive  one  given 
long  afterwards  by  Ranee  Kishen  Monee  to 
the  detriment  of  those  who  had  already  a 
Ken  on  the  property.  With  regard  to  the 
former  suit  brought  by  Mr.  Abbott,  the 
Court  held  that  the  decision  passed  in  that 
case  could  not  affect  the  present  claimant 
(who  was  an  auction-purchaser),  or  act  as 
an  estoppel  to  his  suit. 

The  Judge  has  now  decided  against  the 
plaintiff  holding  that,  although  the  judgment 
in  the  case  of  Mr.  Abbott  was  no  "estoppel," 
it  was  still  a  very  important  piece  of  evi- 
dence in  favour  of  the  defendant — the  more  so 
as,  from  all  the  documentary  evidence 
filed  in  this  suit  having  been  destroyed  by 
mistake  of  {he  Court  record-keeper,  it  re- 
mained the  only  proof  available  in  support 
of  his  talookdari  right;  and  being  unre- 
butted  by  the  plaintiff,  the  Judge  considered 
it  sufficient  to  protect  the  defendant's  hold- 
ing from  enhancement. 


The  special  appellant  objects  that  the 
judgment  in  Mr.  Abbott's  case  ought  not  to 
have  been  received  in  evidence  against  him. 

We  think  that  this  objection  must  be  al- 
lowed, the  Judge,  though  admitting  that 
the  judgment  in  Abbott's  case  is  not  a  decip 
sion  " in  rem"  or  an  absolute  " estoppel "  to 
the  special  appellant's  suit,  allows  it  a  pre- 
ponderating weight,  and  for  all  practical  pur- 
poses uses  it  as  evidence  that  cannot  be 
gainsaid.  Now,  the  special  appellant  was 
no  party  to  that  decision ;  he  had  no  oppor- 
tunity of  stating  his  case  there,  none  of 
cross-examining  the  witnesses,  none  of  ob- 
jecting to  the  various  documents  which  were 
put  in  to  support  the  talookdari  right. 
Moreover,  Mr.  Abbott  withdrew  his  appeal ; 
why  he  refrained  from  pursuing  a  claim 
which  might  have  resulted  in  his  favour  and 
could  not,  in  any  case,  have  placed  him  in  a 
worse  position  than  he  then  was,  is  matter 
of  conjecture.  Suffice  it  that  he  did  refrain, 
and  so  prevented  the  matter  from  being  fur- 
ther ventilated. 

There  was  no  mutuality,  therefore,  be* 
tween  Mr.  Abbott  and  the  special  appellant 
quoad  this  case;  and  the  judgment  pro- 
nounced against  the  foimer  cannot  by  itself 
bind  the  latter. 

He  is,  we  think,  clearly  entitled  to  put 
the  special  respondent  to  the  proof  of  his 
right. 

Under  the  circumstances  stated  by  the 
Judge,  this  proof  mustjof  course  consist  of 
secondary  evidence  only.  Still,  before  the 
special  respondent  can  be  established  as 
talookdar  in  opposition  to  the  special 
appellant's  proprietary  rights,  he  must  prove 
his  title  over  again,  by  secondary  evidence 
of  the  existence  of  the  talookdari  deed, 
and  of  the  other  documents  filed  in  Abbott's 
case.  The  judgment  in  that  case  standing 
per  se  is  no  sufficient  evidence  against  a 
party  who  had  no  part  in  it,  even  though 
his  interests  might  be  of  a  similar  nature  to 
those  of  the  person  then  suing. 

The  case  is  remanded  to  the  Judge  for 
further  enquiry,  and  a  fresh  decision  in  ac- 
cordance with  the  above  remarks. 


The  3th  December  1864, 

Present: 

The  Hon'ble  G,  Loch  and  W.  S.  Seton-Karr, 

Puhne  Judges. 

Succession  (to  Property  of  Illegitimate  Child  t>f 
Mahomedao  Woman)— MatiOmedan  Law. 
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Case  No.  39  of  1862. 

Regular  Appeal  from  a  decision  passed  by 
Mr.  F.  L.  Lushing  f on,  Judge  of  Tirhool, 
dated  the  10th  May  1862. 

Mussamut  Nancy  alias  Zuhoorun  (Plaintiff), 

Appellant, 

versus 

Mrs.  Mary  Anne  Burgess  and  others 
(Defendants),  Respondents. 

Moonshee  Ameer  Alifov  Appellant. 

Moulvie  Aftabooddeen  Mahomed  lot 
Respondents. 

Suit  laid  at  Rs.  5,986-13. 

The  State  (and  not  the  mother  of  an  illegitimate 
Christian  child)  is  entitled  to  succeed  to  the  property 
of  that  child  dying  intestate  after  he  had  attained  to 
man's  estate,  and  leaving  neither  wife  nor  legitimate 
chUd. 

The  Mahomedan  law  is  not  applicable  to  the  illegiti- 
mate child  of  a  Mahomedan  woman  brought  up  and 
dying  a  Christian. 

The  plaintiff  in  this  case  is  a  common 
prostitute.  Some  years  ago  she  was  kept  by 
a  person  of  the  name  of  Burgess,  and  lived  in 
his  house,  and  had  a  son  by  him.  When  the 
child  was  a  few  days  or  weeks  old,  Burgess 
having  married  the  defendant,  dismissed  the 
plaintiff,  giving  her  certain  articles  of  clothing 
and  money,  and  retained  the  child,  which 
was  brought  u|>  by  Mrs.  Burgess  as  her  own 
son,  and  from  that  time  to  the  day  of  his 
death,  when  he  was  32  years  of  age,  the  son 
never  had  any  intercourse  with  or  saw  his 
real  mother. 

The  son,  known  *as  T.  L.  Burgess,  had 
possession  of  certain  property  at  the  time  of 
his   death,   but  whether  derived   from    his 
father  or  self-acquired  does  not  clearly  ap- 
pear.   Application  for  certificate  to  administer 
to  his  estate  was  applied  for  and  obtained  by 
Mrs.  Burgess,  with  whom  the  deceased  had 
resided  during  his  lifetime,  and  the  present 
action  is  brought  by  the  real  mother,  who  has 
been   living  for  many  years  as  a  common 
prostitute,  and  has  been  put  to  no  expense  or 
care  in  bringing  up  her  son,  who  had  several 
years  before  the  date  of  his  death  attained 
to  man's  estate,  to  recover  the  value  of  his 
property  alleged  to  have  been  taken  posses- 
sion of  by  the  defendants  under  the  certi- 
ficate of  the  Court. 

The  Judge  held  that  the  mother  of  an  illegi- 
timate child  could  not  succeed  by  right  to  the 
property  of  such  a  child  dying  intestate,  and 
dismissed  the  claim. 

The  question  before  us  in  appeal  is  simply 
the  law  point  which  was  before  the  Judge, 
whether  the  mother  of  an  illegitimate  child  is 


entitled  to  succeed  to  the  property  of  that 
child  dying  intestate  after  he  had  attained  to 
man's  estate,  and  leaving  neither  wife  nor 
legitimate  child, 

The  father  Burgess  was  a  Christian.  The 
mother  Nancy  alias  Zuhoorun,  is  a  Maho- 
medan. Had  she  insisted  upon  it,  when  Bur- 
gess separated  from  her,  she  would  have 
been  entitled  to  the  custody  of  the  child  till 
it  was  7  years  old  ;  but  as  the  deceased  grew 
up  to  man's  estate,  and  was  brought  op 
and  died  a  Christian,  we  think  that  no  pro- 
vision of  the  Mahomedan  law  is  applicable  to 
his  case,  and  that  he  should,  according  to 
English  law,  be  considered  as  nullius  flint, 
and,  as  such,  the  State  alone  would  be  en- 
titled to  his  property.  Under  this  view  of 
the  case,  we  hold  that  the  appellant  has  00 
standing  in  Coutt,  and  is  not  in  a  position  to 
sue  for  the  recovery  of  this  property.  We 
therefore  dismiss  the  appeal  with  costs . 


The  5th  December  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Settn-Karr, 

Puisne  Judges. 

Mortgagee  after  Foreclosure. 

Case  No.  371  of  1864. 

Regular  Appeal  from  a  decision  passed  by  Baboo 
Tarakant  Bidyasagur,  Principal  Suddtr 
Ameen  of  Jessore,  dated  the  25th  April 
1864. 

Baboo  Gooroodoss  Roy  (Plaintiff), 
Appellant, 

versus 

Romanee  Soondaree  Dassia  and  others 
(Defendants),  Respondents. 

Mr.  R.  T.  Allan  and  Baboo  Juggadanuti 
Mookerjee  for  Appellant. 

Mr.  R.  V.  Doyne  and  Bab 00s  Sreenath  Dms 
and  Bungshee  Dhur  Sein  for  Respondents. 

Suit  laid  at  Rs.  29,347-7  annas  8  gundahs. 

The  legal  position  of  a  mortgagee  after  foredotuie  s 
not  impugnable  except  on  dear  proof  of  collusion  ltd 
fraud. 

This  was  a  suit  brought  to  obtain  pos- 
session of  considerable  properties  mortgaged 
to  the  plaintiff  for  a  loan  of  Rs.  6,082.  The 
mortgage  was  foreclosed  by  the  mortgagee, 
and  the  present  suit  was  brought,  when  the 
Principal  Sudder  Ameen  gave  a  decree  to  the 
plaintiff  for  all  properties  in  regard  to  which 
objections  had  not  been  raised  by  the  mort- 
gagor, but  he  excepted  from  the  decree  s 
property  known  as  the  Chandin  Mehal,  «om* 
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premises  appertaining  to  a  dwelling- house  in 
Sridhnrpore,  and  a  4  annas  share  of  some 
property,  for  which  Oomesh  Chnnder  and 
Rujonee  Kant  have  obtained  a  decree. 

An  appeal  being  now  pending  in  regard 
to  this  last  item  of  the  property,  it  is 
unnecessary  to  say  anything  more  of  it  in 
this  place. 

The  contention  in  this  present  appeal  is 
between  the  plaintiff  and  Oomesh  Chnnder, 
the  son  of  Huronath  Roy,  in  regard  to  the 
Chandin  Mehal ;  and  between  the  plaintiff  and 
the  claimant  to  the  premises,  tank,  and  gar- 
dens, Ac,  attached  to  the  house  at  Sridhur- 
pore. 

The  case  has  been  very  fully  argued  before 
us  by  Mr.  Allan  and  by  Mr.  Doyne — the 
former  insisting  for  the  plaintiff  that  his  client 
bad  obtained  a  mortgage  of  all  the  properties 
claimed,  that  he  had  lent  the  money  on  which 
the  properties  were  mortgaged  in  good  faith, 
and  had  also,  in  order  to  retain  his  own,  paid 
off  a  large  incumbrance  on  the  mehal ;  and  the 
latter  contending  in  reply  that  the  mortgage 
was  one  in  fraud  of  creditors,  and  made  in  col- 
lusion with  Amirto  Lai  Bose,  who*e  manager 
and  near  relation  the  plaintiff  admittedly  is. 

The  matter  of  the  premises,  gardens,  and 
tank,  depends  first  on  this  contention,  and 
next  on  the  construction  to  be  put  on  the 
terms  of  the  mortgage  deed. 

The  facts  disclosed  by  the  evidence  in  re- 
gard to  the  mortagage  are  as  follows :  Ii 
bears  date  the  29th  of  Bysack  1266.  The 
sum  borrowed  was  Rs.  6,082,  of  which  one- 
half  was  due  on  an  old  debt,  and  the  re- 
mainder, or  Rs.  3,000,  was  made  up  of  three 
bank-notes.  The  loan  was  to  have  been  re- 
paid with  interest  on  the  istof  Bysack  1267. 
As  the  debt  was  not  paid,  the  plaintiff  gave 
notice  of  foreclosure  on  the  30th  of.  Srabun 
1268,  and  foreclosed  within  a  year  from  that 
time.  On  the  2nd  of  Assin  1267,  a  decree- 
bolder  of  the  Boses  attached  some  of  the 
mortgaged  properties;  and  the  plaintiff,  to 
protect  his  own  interests,  paid  off  the  debt 
due  by  his  mortgagor  to  the  attaching  cre- 
ditor, amounting  to  Rs.  16,750.  Another 
creditor,  however,  subsequently  attached  the 
tame  property  for  a  decree  for  costs  amount- 
ing to  Rs.  1,736.  This  time  the  plaintiff 
did  not  pay,  and  the  property  was  put  up 
to  auction,  and  bought  by  the  son  of  Huro- 
nath Roy  on  the  26th  of-Choitro  1269. 

On  these  facts,  which  are  not  denied  as 
bare  facts,  it  is  contended  for  the  appellant 
that  the  purchaser,  respondent,  is  simply  in 
the  position  of  the  original  debtor,  and  that 
bo  can   claim    nothing   but  the  equity  of 


redemption  which  has  been  lost  by  the  fore- 
closure formerly  taken  out  in  due  time,  and 
against  which  ro  objection  was  urged.  It 
is  shown  by  oral  evidence  that  the  money 
on  which  the  \  ropenies  were  mortgaged 
was  actually  paid  in  notes  at  Chitpore,  where 
the  plaintiff  was  at  ihe  time  residing,  and 
was  sent  to  Jessore  ;  and  it  is  urged  that  the 
evidence  to  collusion  is  that  of  discarded 
servants,  is  mainly  hearsay,  and  is  not  worth 
any  serious  notice  whatever. 

For  the  respondents,  the  following  argu- 
ments on  the  probabilities  of  the  case  are 
strongly  insisted  on,  as  well  as  the  imputed 
failure  in  the  direct  evidence.  The  debt 
incurred  was  much  below  the  real  value  of 
the  property.  The  relative  position  of  Goo- 
roo  Dass  and  Amirto  Lai  Bose  strongly 
supports  the  imputation  of  fraud  and  col- 
lusion. The  bank-notes  stated  to  have  been 
part  of  the  loan  are  never  traced  and  pro- 
duced as.  they  ought  to  have  been.  The  pe- 
riod of  the  mortagage  was  suspiciously  short, 
and  the  rapidity  of  the  foreclosure  was  mar- 
vellously rapid.  The  direct  evidence  to  the 
fact  is  not  as  strong  as  :t  would  have  been, 
had  the  case  been  really  a  sound  one.  And 
on  the  whole  probabilities  which  are  the 
turning  points  in  such  a  case  as  this,  on  the 
inferences  arising  out  of  the  mutual  position, 
knowledge,  and  well-known  antagonism  of 
both  the  appellant  and  the  respondent,  we 
are  called  on  to  uphold  the  decision  of  the 
Lower  Court ;  and  to  dismiss  the  claim  with 
costs. 

On  the  whole,  we  are  of  opinion  that  the 
case,  as  put  by  Mr.  Doyne,  is  not  sufficient 
to  raise  more  then  a  slight  suspicion  as  to 
the  motives  of  the  plaintiff.  His  legal  posi- 
tion is  unquestionably  sound  and  impugnable 
except  on  the  clearest  inferences  of  collusion 
and  fraud.  The  payment  of  so  large  a  sum 
as  Rs.  16,750  over  and  above  the  origi- 
nal loan  may  very  well  have  been  part  of 
the  understanding  between  the  appellant  and 
his  mortgagor ;  or  the  mortgagor  may  have 
not  thought  it  advisable  for  his  own  interests 
to  clear  off  any  such  incumbrance ;  and  that 
this  sum  was  paid  into  Court  there  can  be 
no  sort  of  doubt.  The  proceedings  as  to 
foreclosure  are  perfectly  fair,  open,  and  regu- 
lar. No  creditor  raises  any  cry  of  collusion 
or  fraud,  or  comes  forwaYd  in  any  way.  The 
purchaser,  Oomesh  Chunder,  is  more  likely 
to  have  made  a  speculative  purchase  in 
order  to  annoy  an  adversary  of  long  stand- 
ing, than  the  plaintiff  to  have  paid,  from 
first  to  last,  a  sum  of  nearly  Rs.  20,occ^ 
to  obtain  a  landed  estate  under  collusion, 
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We  are  of  opinion  that  the  mortgage 
should  be  allowed  to  have  its  full  effect,  and 
that  the  plaintiff  should  get  a  decree  for  the 
Chandin  Mehal. 

In  this  view,  we  have  now  only  to  con- 
sider the  effect  of  the  terms  of  the  mortgage 
as  to  the  premises  attached  to  the  house  at 
Sridhurpore.  Two  properties  are  mentioned 
in  the  same  place ;  the  old  house  at  Sridhur- 
pore and  the  new  house  at  Patharia  ;  but  the 
words  which  come  afterwards  include  pucka 
and  kutcha  houses,  gardens,  tanks,  &c.,  and 
may  be  read  in  connection  with  both  pro* 
perties.  Moreover,  the  respondent  has  given 
no  proof  of  separate  right  and  title  in  these 
appendages,  nor  does  either  the  thakbust 
map  or  the  statement  of  his  vakeel  support 
his  present  resistance  to  the  claim.  We  are 
of  opinion  that  the  plaintiff  has  made  out  his 
claim  on  both  the  points  argued  before  us, 
and  we  accordingly  decree  the  appeal  with 
costs. 


The  5th  December  1864. 

Present : 

The  Hon'ble  C.  Steer  and  E,  Jackson, 
Puisne  Judges. 

%  Back  Rent  (Proof  of)* 

Case  No.  293  of  1864  under  Act  X.  of  1859. 

Regular  Appeal  from  the  decision  of  Mr.  A.  B. 
Falcon*  Deputy  Collector  of  Mymensing, 
dated  the  17th  May  1864. 

Ranee  Sooruth  Soonderee  Dabee,  widow  of 
Rajah  Jogendro  Nath  Roy,  deceased 
(Plaintiff),  Appellant, 

versus 

'  Mr.  K.  Brodie  (Defendant),  Respondent. 

Baboos  Debendro  Narain  Boset  Mohendro 
La II  Shome,  and  Kallee  Kissen  Sen  for 
Appellant. 

Baboos    Dwarkanath    Mitter  and    Sreenaih 
Doss  for  Respondent. 

Suit  laid  at  Rs.  18,986-8-0. 

,If  1  ryot  shows  payment  of  rent  for  1265  and  1266,  it 
is  to  be  presumed  that  all  previous  claims  have  been 
satisfied.  To  entitle  the  landlord  to  carry  to  the  credit 
of  1164  any  of  the  payments  made  in  1266,  he  must 
show  that  at  the  close  of  1264  there  was  an  arrear  due 
to  him. 

This  is  a  suit  for  arrears  of  rent  of  1266. 

The  defendant  answered  that  he  had  paid 
the  whole  rent  of  1266,  and  that  there  was 
no  arrear  due  from  him. 

To  this  plea  of  payment  the  plaintiff  re- 
plied that  he  carried  some  of  the  payments 


made  in  1266  to  the  arrears  due  for  1265, 
and  that  the  arrears  he  sought  to  recover 
for  1266  were  still  due. 

The  Collector,  in  his  first  decision,  held 
that  the  payments  made  in  1266  were  prh 
md facie  proof  of  payment  of  rent  for  1266, 
and  that  the  defendant  was  entitled  to  have 
them  so  credited. 

On  the  appeal  of  the  plaintiff  the  High 
Court  held  that  the  Collector's  judgment 
was  erroneous.  The  Court  observed  that 
"the  defendant  was  bound  to  prove,  not  only 
"that  he  paid  money  in  1266,  but  that  such 
"  payment  was  in  accord  and  satisfaction  of 
"  the  rents  of  that  year.  It  is  a  rule  of  lav 
"  that,  if  a  debtor  have  two  distinct  debts  due 
"  to  one  creditor,  and  make  a  general  payment 
"without  saying  to  which  debt  the  money 
"  is  to  be  applied,  it  is  in  the  option  of  the 
"creditor  to  appropriate  the  payment  to 
"  which  account  he  pleases.  If,  therefore, 
"there  was  an  arrear  in  respect  to  the 
"rents  of  1265  B.  S.,  the  plaintiff  had  a  right 
"to  apply  such  part  of  the  money  as  was 
"  necessary  for  the  purpose  in  satisfaction  of 
"  the  arrears  of  that  year ;  to  the  extent  of 
"such  appropriation  the  defendant  will  fafl 
"  in  proof  of  his  plea  of  payment  of  the  rents 
"of  1266." 

The  Court  accordingly  remanded  the  case 
for  trial  upon  the  principle  above  laid  down, 
and  directed  that  both  parties  might  be 
allowed  to  produce  evidence  as  to  the  state 
of  the  accounts  in  1265. 

This  having  been  done,  the  Collector  holds 
that  the  payments  made  by  the  defendant 
in  the  years  1265,  1266,  show  that  be 
discharged  the  entire  rent  for  those  year*. 
He  observes  that  the  payments  made  in 
1265  were  for  the  rents  of  1265,  and  were 
so  credited  by  the  Collector,  leaving  ostf 
Rs.  2,443-6-3  in  balance  at  the  dose  « 
that  y tar,  which  were  paid  up  in  1266.  The 
Collector  then  goes  on  to  say  that—'4  Plaint* 
"iff  urges  that,  taking  the  lease  from  first 
"to  last,  Rs.  13,000  are  in  arrears,  and 
"  he  urges  that  defendant  ought  to  produce.* 
"his  dakhilas  from  first  to  last  I  ruh. 
"that,  in  so  far  as  no  call  was  made  fat 
"the  said  Rs.  13,000  in  1265,  it  is  to  be- 
"presumed  that  no  previous  arrears  n> 
"  mained  unpaid,  because  it  has  been  rule! 
"that,  when  a  man  credits  a  payment  * 
"rent  of  a  certain  year,  it  is  tberebf 
"presumable  that  all  previous  rents  hate 
"  been  paid,  unless  some  special  proof 
"  to  the  contrary.  1  hold  .that,  if  the 
"existed  for  1264  and  previous  years,  it 
"  plaintiff's  business  to  demand  payment  of 
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"it  when  he  was  demanding  some  payment 
"in  1265,  and  that  he  is  fairly  barred  by 
"law  from  pleading  such  arrears  now  after 
"the  period  of  limitation  was  elapsed.  AH 
"the  rents  of  1265  were  paid  in  that  year, 
"except  Rs.  2,443-6-3,  and  this  sum  was 
"paid  in  1266.  This  is  satisfactorily  proved, 
"and  therefore  I  hold  the  previous  judgment 
"to  be  correct." 

In  this  view  the  Collector  dismissed  the 
plaintiff's  snit  with  cost*. 

The  plaintiff  again  appeals,  urging  that, 
in  order  to  determine  whether  the  rents 
of  1265  were  satisfied  or  not,  it  was  abso- 
lutely necessary  to  enquire  whether  the  rents 
of  1264  and  previous  years  were  in  any  de- 
gree in  arrear  in  1265  ;  and  as  the  Collector 
bad  not  done  this,  his  investigation  was  in- 
complete, and  the  decision  erroneous. 

We  agree  with  the  Collector  that  the 
plaintiff  is  not  entitled  to  a  decree. 

The  plaintiff  sued  the  defendant  for  arrears 
of  1266.    He  did  not  intimate  to  him  in  the 
plaint  that   these   arrears  were  caused  by 
bis  carrying  some  of  the  payments  made  in 
1266  to  the  liquidation  of  the  arrears  of 
1265.    When  the  defendant  proved  that  the 
payments  made  in  1266  fully  satisfied  the 
claim  of  rent  for  1266,  then  it  was  that  the 
plaintiff  first  averred  that  the  rents  of  1265 
were  in  balance ;  and  that,  as  he  had  first  cre- 
dited ^he  payments  made  in   1266  to  the 
liquidation  of  that  balance,  there  was  still  the 
arrear  for  1266,  which  he  claimed  in  the  suit. 
It  has  been  satisfactorily  proved  that  the 
payments  made  in  1265  were  credited   as 
payment  of  rent  for  that  year,  and  that  the 
small  balance  due  at  the  close  of  1265  was 
paid  up  in  1266.    It  is  not  disputed  that,  if 
there  was  no  arrear  due  for  1265,  the  pay- 
ments made  in  1266  have  left  nothing  due 
Jor  1266.    if,  therefore,  there  is  any  rent  due 
lo  the  plaintiff  at  all,  it  is  rent  for  a  period 
prior  to  1265. 

Now,  we"  hold  with  the  Collector  that, 
where  a  man  shows  payment  of  rent  for 
1265  and  1266,  it  is  to  be  presumed  that  all 
previous  claims  have  been  satisfied  ;  therefore, 
unless  the  plaintiff  can  show  that,  at  the 
close  of  1264,  there  was  an  arrear  due  to  him, 
lie  is  not  entitled  to  carry  to  the  credit  of 
1264  any  of  the  payments  made  in  1266. 
He  has  not  given  any  evidence  that  any 
arrears  of  rent  was  due  to  him  at  the  close  of 
1264,  and  we  hold,  therefore,  that  he  has 
failed  to  discharge  the  burden  which  lay 
vpon  him. 

In  this  view  we  uphold  the  judgment  of  the 
'ollector,  and  dismiss  the4ppeal  with  costs. 


The  6th  December  1864. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Decree  (according  to  a  Solehnamah)— -Suit  for 
subsequent  Rent  upon  an  Ekrar. 

Case  No.  1730  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  F.  J.  Cockburn,  Additional  Judge  of 
Backergunge,  dated  the  i6ih  April  1864, 
affirming  a  decree  of  Mr.  G.  Tayler,  Offi* 
dating  Collector  of  that  District,  dated  the 
30th  July  1863. 

Mr.  Nicholas  Pedrose  Pogose  (Plaintiff), 

Appellant, 

versus 

Azeemuddeen  Sikdar  (Defendant), 
Respondent. 

Messrs.  C.  and  G.  Gregory  for  Appellant. 

None  for  Respondent. 

A  decree  of  a  competent  Court,  fixing"  the  tent  for  a 
previous  year  according  to  a  soiehnaman  signed  by  both 
parties,  cannot  render  nugatory  a  claim  passed  upon  an 
ekrar  for  higher  rent  for  the  same  land  for  the  following 
year. 

This  was  a  suit  for  arrears  of  rent  due  for 
the  year  1270  6.  S.  The  Judge  has  held  that 
the  ekrar,  on  which  special  appellant  (plaintiff 
in  the  Court  below)  claims,  has  been  rendered 
altogether  nugatory  by  the  decree  of  a  com- 
petent Court,  fixing  the  rent  at  a  much  lower 
rate,  and  has  therefore  dismissed  the  suit. 

We  think  that  the  Judge  was  wrong.  The 
so-called  decree  of  a  competent  Court  is  an 
order  passed  by  the  Additional  Judge  of  the 
district,  with  reference  to  the  rent  of  this 
land  for  a  previous  year,  on  which  he  relies 
in  passing  judgment  adverse  to  the  special 
appellant's  claim  on  a  solehnamah  signed  by 
both  parties. 

This,  we  observe,  can  be  no  proof  what- 
ever in  the  present  case.  The  solehnamah 
has  nothing  to  do  with  the  ekrjrnamah  on 
which  special  appellant  relies,  nor  is  any  re- 
ference made  by  the  Additional  Judge  to  this 
latter  document  in  any  part  of  his  decision. 

It  may,  of  course,  very  well  be  that  a  land- 
lord, though  unable  to  recover  a  particular 
amount  of  rent  from  a  tenant  in  one  year,  may 
induce  him  to  enter  into  an  arrangement  to 
pay  what  the  landlord  considers  right  in 
another.  Any  agreement  on  this  head  between 
the  two  would  be  a  separate  question  to 
be  adjudicated  upon  per  se,  and  could,  in. 
no  way,  be  made  dependent  on  a  former 
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decree  obtained  under  entirely  different  cir- 
cumstances. 

We  think,  therefore,  that  the  Judge  was 
bound  to  consider  the  ekrarnamah  filed  by  the 
special  appellant ;  and  if  he  found  it  proved, 
to  pass  orders  in  accordance  with  its  pro- 
visions, the  former  decree  notwithstanding. 

The  case  is  remanded  with  reference  to 
the  above  remarks.  Costs  will  follow  the 
result. 


The  6th  December  1864. 

Present ; 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Decrees  of  Collectors  in  Summary  Suits  for 
Rent — Enhancement 

Cases  Nos.  2016,   2025,  and  2026  of  1864 
under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
F.  Tucker,  judge  of  Shahabad,  dated  the 
27th  April  1664,  affirming  a  decision  of 
Mr.  T.  F.  Bignold,  Officiating  Deputy 
Collector  of  that  District,  dated  the  14th 
January  1864. 

Inder  Sing  and  others  (Defendants), 
Appellants, 

versus 

Mitterjeet  Sing  and  others  (Plaintiffs), 
Respondents. 

Moulvie  Aftabooddeen  Mahomed  for 
Appellants. 

Baboos  Dwarkanath  Milter  and  Chunder 
Madhub  Ghose  for  Respondents. 

A  Collector's  decree  in  a  summary  suit  brought  in 
1857  for  rent,  which  had  not  been  enforced  or  acted  on 
(the  rents  paid  in  subsequent  years  being  less  than  the 
rent  so  decreed)  :  held  insufficient  to  entitle  the  land- 
lord  to  sue  for  the  enhanced  rate  of  rent  given  by  the 
decree. 

The  plaintiff  purchased  in  the  year  1266 
Fuslee  from  the  Government  a  forfeited 
estate  of  the  rebel,  Kower  Singh.  The  special 
appellants  are  ryots  on  the  property.  It 
appears  that  a  farmer  of  Kower  Singh 
brought  a  suit  for  enhanced  rents  against  the 
special  appellants  before  the  Deputy  Collect- 
or, and  obtained  a  decree  on  the  5th  Febru- 
ary 1857.  It  is  admitted  that  the  special  ap- 
pellants were  never  made  to  pay  the  rents  so 
decreed  for  the  year  for  which  the  action 
was  brought,  or  the  rents  of  any  subsequent 
years  up  to  the  present  time,  and  that  the 
,  special  appellants  have  hitherto  paid  much 
less  than  the  sum  awarded  by  the .  decree. 


The  plaintiff  now  sues,  that  the  rates  mention- 
ed in  the  decree,  for  the  rents  of  the  years 
1269  and  1270.  Both  the  Lower  Courts 
have  decreed  the  claim,  on  the  ground  of  the 
aforesaid  enhanced  rents  having  been  deter- 
mined and  fixed  by  the  summary  decree  of 
the  Collector,  The  decree,  which,  it  is  urged 
by  the  Lower  Courts,  was  upheld  in  ap- 
peal, and  not  reversed  by  any  action  in  the 
Civil  Court,  is  a  decree  which  can  -only  be 
held  good  for  the  year  to  which  it  applied  if 
not  set  aside  by  a  Civil  suit.  The  Collector 
could  not  in  a  summary  suit  for  rent  decide 
upon  the  question  of  the  right  and  title  of 
the  predecessor  of  the  plaintiff  to  enhance. 

The  pleaders  for  the  plaintiff  cannot  show 
by  what  law  the  Deputy  Collector  in  1857 
had  power  to  determine  a  question  then 
within  the  exclusive  province  of  the  Civil 
Courts.  The  plaintiff  now  claims  an  en* 
hanced  rate  of  rent,  and  he  can  now  recover 
such  rent  through  the  Collectorate  only,  by 
following  the  rules  provided  for  the  enforce- 
ment of  a  right  to  enhance.  Even  if  the 
decree  had  been  pronounced  by  a  Civil 
Court  in  due  course,  fixing  the  rent  of  the 
special  appellants,  as  for  several  years  rent 
was  not  paid  according  to  the  decree,  hot 
only  according  to  the  admissions  of  the  spe- 
cial appellants,  it  is  a  matter  of  doubt  whe- 
ther the  plaintiff  can  now,  through  the  Cot- 
lector,  at  once  ask  for  rent  at  the  rate  at 
fixed  by  the  decree,  that  is,  at  a  higher  rite 
than  the  rate  paid  before  by  the  special  ap- 
pellants. The  special  appellants  are  not 
liable  to  pay  in  these  cates  anything  higher 
than  the  rent  hitherto  paid  by  them  in  pre- 
vious years. 

The  special  appeals  of  the  special  ap- 
pellants are  therefore  decreed,  and  so  mi 
of  the  decrees  of  the  Lower  Courts  as  ai 
ed  anything  higher  than  the  rents  admit 
by  the  special  appellants  is  reversed,  and 
cases  are  remanded  to  the  Lower  Appel 
Court  to  award  decrees  according  to  the 
directions  with  costs  in  proportion. 

The  6th  December  1864. 
Present : 
The  Hon'ble  F.  B.  Kemp  and  F.  A.  Gl 

Puisne  Judges. 
Remands— Fresh  Vakalutnamaha. 
Case  No.  803  of  1864. 
Special  Appeal  from  a  decision  passed  by 
Pierce   J  ay  lor,  Judge  of  East  Bun 
dated  the  14th  January  1864,  affirming 
decree  of  Mr.  H.  S.  Thompson,  Prima} 
Sudder  Ameen  of  that  District,  doled 
31st  December  t86o. 
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Sreemuttee  Nobinmonee  Dossee  and  others 
(Plaintiffs),  Appellants, 

versus 

Joy  Gopal  Gossur  and  others  (Defendants), 

Respondents. 

Baboos  B hoy  rub  Churn  Banerjee  and 
Kajender  Misre  for  Appellants. 

Baboos  Chunder  Madhub  (Those,  Onoocool 
Chunder  Mookerjee,  and  Mohesh  Chunder 
Chowdhree  for  respondents. 

In  a  remanded  case  a   fresh    vakalutnama  is  not 


This  case  was  remanded  by  this  Court. 
The  Judge  of  East  Burdwan,  on  taking  up 
the  case,  has  decided  it  ex  parte,  ruling  that, 
as  no  new  vakalutnama  had  been  filed,  he 
was  justified  in  so  doing.  The  special  appel- 
lant urges  that,  in  a  remanded  case,  it  is  not 
the  practice  of  our  Courts  to  insist  upon  a 
fresh  vakalutnama,  and  that  the  pleaders, 
who  were  originally  retained  in  the  case, 
being  ready  to  go  on  with  the  case,  ought  to 
have  been  heard.  We  think  this  a  good 
ground  of  objection ;  and  as  the  Judge  has 
disposed  of  this  case  contrary  to  the  practice 
of  the  Courts,  and  admittedly  on-  the  sole 
ground  that  no  fresh  vakalutnama  was 
filed,  we  remand  the  case  in'  order  that  it 
may  be  heard  in  the  presence  of  the  special 
appellant's  pleaders,  and  a  proper  decision 


The  6th  December  1864. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Puisne  Judges. 

Jurisdiction  (of  Civil  Courts}— Order  of  Deputy 
Magistrate  to  open  roads  over  lands. 

Case  No.  1607  of  1864. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  ofSylhet,  dated 
the  29th  March  1864,  affirming  a  decree  of 
the  Moonsiff  of  that  District,  dated  the 
22nd  August  1 86 j. 

Kader  Mahomed  (Defendant),  Appellant, 

versus 

Mahomed  Safer  (Plaintiff),  Respondent. 

Baboos  Sreenauth  Sein  and  Nilmadhub 
JBose  for  Appellant. 

Baboo  Kishen  Doyal  Roy  for  Respondent. 
Vol.I. 


The  Civil  Courts  have  jurisdiction  to  set  aside  an  older 
by  a  Deputy  Magistrate  to  open  a  road  over  lands. 

The  only  material  point  in  ttys  appeal  is 
as  to  whether  the  Civil  Courts  have  jurisdic- 
tion to  interfere  with  and  set  aside  an  order 
made  by  a  Deputy  Magistrate  to  open  a  road 
over  certain  lands. 

The  Deputy  Magistrate  made  the  order, 
and  it  was  confirmed  by  the  Sessions  Judge. 
The  plaintiff  then  instituted  this  suit  in  the 
Civil  Court  to  have  the  order  set  aside,  and 
the  road  closed,  and  he  has  been  successful 
in  both  the  lower  Courts.     • 

The  defendant,  in  special  appeal,  urges 
that  the  Civil  Courts  have  no  jurisdiction  in 
such  a  case. 

We  have,  however,  no  doubt  that  the  Civil 
Courts  have  jurisdiction  {vide  Sudder  De- 
wanny  Adawlut  Reports,  1853,  p.  939,  and 
1858,  p.  48),  and  that,  in  the  present  instance, 
the  Court  below  was  competent  to  set  aside 
the  order  complained  of. 

The  appellant's  pleader  has  attempted  to 
raise  a  question  of  limitation,  but  we  have 
not  allowed  him  to  raise  it,  as  the  point  was 
not  taken  in  either  of  the  lower  Courts,  or 
in  the  grounds  of  appeal  filed  in  this  Court. 

The  appeal  is  dismissed  with  costs. 


The  6th  December  1864. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  fudges. 

Possession  of  Houses  situated  in  two  Pro- 
perties. 

Case  No.  837  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Doorga  Per  shad  Ohose,  Judge  of  the  Small 
Cause  Court  of  Sanlipore,  exercising  the 
powers  of  a  Principal  Sudder  Ameen  of 
Nuddea,  dated  the  joth  September  i86j, 
reversing  a  decision  passed  by  the  Sudder 
Ameen  of  that  District,  dated  the  14th  June 
1862. 

Deendyal  Paramanick  (Plaintiff)*  Appellant, 

versus 

Gaetree  Debee  (Defendant),  Respondent* 

Baboos  Romanath  Rose  and  Ranee  Nath 
Rose  for  Appellant. 

Mr.  R.  E.  Twiddle  for  Respondent* 

Suit  for  a  house  built  partly  on  the  plaintiff's  land.  The 
defendant  not  having  proved  proprietorship  or  tenancy 
in  respect  of  the  house,  held  that  the  house  was  the 
property  of  the  party  who  owned  the  soil.  ^ 
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This  was  a  suit  to  recover  possession  of  a 
Chireakhana,  or  fowl-  house,  or  rather  of  that 
part  of  the  building  which  stood  on  plaintiff's 
(special  appellant's)  lands.  It  appears  from 
the  record  that  there  had  been  some  time 
ago  a  decision  by  the  survey  authorities  under 
which  the  land  on  which  part  of  the  aforesaid 
building  stands  was  adjudged  to  belong  to 
the  special  appellant's  mouzah  of  Barojashee. 
It  appears  further  that  the  Chireakhana  was 
built  many  years  ago  by  the  Commercial  Resi- 
dent of  Santipore. 

On  the  original  trial  of  the  suit  in  the 
Civil  Court,  the  Moonsiff  decreed  in  special 
appellant's  favour ;  but  the  Principal  Sudder 
Ameen,  although  he  gave  special  appellant 
the  land,  threw  out  his  claim  to  the  fowl- 
house  on  the  ground  that  he  had  not  included 
the  value  of  it  in  his  plaint. 

On  appeal  to  the  High  Court,  this  part  of 
the  Principal  Sudder  Ameen 's  decision  was 
reversed  on  the  ground  that  the  special 
appellant  had  specifically  sued  both  for  the 
land,  and  for  the  value  of  the  house  built 
upon  it. 

The  Principal  Sudder  Ameen  has  now 
decided  that  the  special  appellant  cannot 
obtain  khas  possession  of  the  fowl-house,  but 
must  be  content  with  receiving  its  rent  as 
heretofore. 

The  objection  taken  in  special  appeal  is 
that  possession  of  the  house  must  follow  that 
of  the  land. 

..  The  parties  to  this  suit  own  conterminous 
plots  of  land,  and  the  fowl-house  in  dispute 
appears  to.  be  built  on  either  property. 
Doubtless,  when  it  was  erected,  the  whole 
of  the  land  it  occupied  was  supposed  to  be- 
long to  one  mouzah,  and  it  is  only  lately 
that  the  boundary  line  between  the  mouzah 
has  been  decided  to  run  through  it.  Now, 
had  the  special  respondent  been  able  to 
prove  his  tenancy  in  this  building,  we 
should  agree  with  the  Principal  Sudder 
Ameen  that  the  only  thing  the  proprietor 
would  be  entitled  to  would  be  the  rent  of 
the  premises,  and  that  the  tenant  could 
not  be  ejected;  but,  on  looking  at  the  record, 
we  find  that  the  special  respondent  claimed 
the  house  as  standing  altogether  on  his  own 
land.  He  declared  himself  sole  proprietor, 
and  rejected  the  position  of  tenant  altoge- 
ther. 

Under  these  circumstances,  as  his  claim 
to  the  proprietorship  of  that  portion  of  the 
land,  on  which  the  disputed  property  lies 
has  been  definitively  ruled  against  him,  he 
has  no  title  to  remain  on  the  land  in  the  ca- 
pacity of  a  tenant*    He  must  stand  or  fall 


by  his  assertion ;  and  unless  he  has  proved 
his  proprietorship,  he  has  no  status  at  all  in 
the  property. 

The  Principal  Sudder  Ameen  states  In  his 
decree  that  the  special  respondent  had  been 
in  the  habit  of  paying  rent  to  the  special 
appellant,  but  of  this  there  is  no  proof 
whatever.  On  the  contrary,  the  assertion 
is  altogether  opposed  to  the  special  respond- 
ent's own  defence  to  the  suit. 

The  land,  therefore,  on  which  the  fowl- 
house  is  in  part  built  having  been  adjudged 
to  the  special  appellant,  and  it  not  having 
been  proved  that  the  special  respondent  had 
any  special  rights  over  the  building  erected 
on  it,  or  had  rented  it  as  a  tenant,  the  house 
must,  of  course,  be  held  to  be  absolutely  toe 
property  of  the  party  who  holds  the  soil  on 
which  it  is  built,  " quicquid  planiatur  sob, 
solo  cedit." 

We  do  not,  of  course,  mean  to  affirm  that 
this  would  be  true  in  all  cases,  for  it  might 
happen  that  a  fixture  would  retain  the 
quality  of  a  personal  chattel.;  but  in  this 
particular  instance  no  such  speciality  arises. 
Each  party  to  the  suit  bought  a  piece  of 
neighbouring  land,  and  the  fowl-boose  is 
situated  *n  both  the  properties.  Special 
respondent  has  distinctly  repudiated  the  fact 
of  tenancy,  whilst  the  proprietary  right  has 
been  given  against  him.  He  has,  in  our 
opinion,  no  title  left;  and  we,  therefore, 
decree  for  the  special  appellant,  reversing 
the  Principal  Sudder  Ameen's  judgment,  so 
far  as  relates  to  the  point  now  in  dispute, 
with  costs  on  the  special  respondent. 


The  6th  December  1864. 

Present: 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Supplemental  Plaint  (Filing;  of,  after  Ameen's 

Report). 

Case  No.  229  of  1864. 

Regular  Appeal  from  a  decision  passed  by  the 
Judge  of  Rungpore,  dated  the  30th  March 

1864. 

Chunder  Sekur  Deb  Roykut  (Defendant), 

Appellant, 

versus 

Wooma  Nath  Surma  and  others  (Plaintiffs), 

Respondents. 

Baboo  Ashootosh  Dhur  for  Appellant 

Mr.  A.  F.  Lingham  and  Baboo  Bungsee 
Dhur  Sein  for  Respondents* 
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.Suit  laid  at  Rs.  1,849-2  annas* 

A  Judge  has  no  authority  to  allow  a  plaintiff  to  file  a 
supplemental  plaint  after  the  Ameen's  report  has  been 
given  in. 

This  is  a  suit  for  mesne-profits.  The 
plaintiffs  have  obtained  a  decree.  On  appeal, 
a  question  is  raised  as  to  the  law  of  limitation 
applicable  to  the  case ;  but  as  no  plea  of  limi- 
tation was  taken  either  in  the  lower  Court 
or  ia  the  petition  of  appeal,  we  will  not  ad- 
mit this  objection  to  argument  now, 

It  is  then  said  that  the  decree  is  for  a 
larger  sum  than  that  which  the  plaintiffs  ori- 
ginally demanded  in  their  plaint.  The  Judge 
has  permitted  the  plaintiff  to  file  a  supple- 
mental plaint  after  the  Ameen's  report  was 
given  in.  We  think  he  had  no  authority  to 
do  this,  and  accordingly  reduce  his  decree  to 
the  amount  claimed  in  the  plaint. 

An  objection  is  also  raised  as  to  the  prin- 
cipal defendant  being  saddled  with  a  co- 
defendant's  costs.  This,  we  think,  was  a 
correct  order.  The  plaintiff  had  gpod  grounds 
for  making  that  co-defendant  a  party  to 
the  suit.  The  acts  of  the  principal  defend- 
ant in  the  coarse  of  his  wrongful  disposses- 
sion of  the  plaintiff  were  the  cause  of  that 
Co-defendant  becoming  mixed  up  with  the 
suit.  The  defendant  is  liable  for  all  the 
costs  incurred  in  the  action,  and,  amongst 
others,  those  of  the  co-defendant. 

Appeal  dismissed,  except  on  the  second 
point  above  mentioned,  and  on  which  the  de- 
cision of  the  lower  Court  is  modified  as 
above  ordered. 

Each  party  will  pay  his  own  costs  of  this 
appeal. 


The  7th  December  1864. 

Present; 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Jurisdiction  of  Civil  Court— Suit  for  Rent 

Case  No.  167  of  1864. 

Regular  Appeal  from  a  decision-  passed  by 
Mr.  J.  Reilly,  Principal  Sudder  A  meen  of 
Linage  pore  t  dated  the  2Qth  February  1864* 

Teekum  Lall  Dass  (Plaintiff),  Appellant, 

versus 

-      Mr.  Peter  Mac  Arthur  (Defendant), 

Respondent.  m ., 


Baboos  K is  hen  Kishore  Ghose,  Greeja  Sun- 
ker  Mozoomdar,  and  Kadernath  mosoom- 
dar  for  Appellant. 

Mr.  R.  T.  Allan  for  Respondent. 

Plaintiff  sued  for  rent  in  the  Civil  Court,  and  obtained 
a  partial  decree.  On  appeal  by  the  plaintiff  held  that, 
though  the  Civil  Court  had  not  jurisdiction,  yet  the  de- 
fendant having  acquiesced  in  the  jurisdiction  of  that 
Court,  the  decree  might  stand. 

The  plaintiff  brought  a  suit  against  the 
defendant  in  the  Collector's  Court  for  arrears 
of  rent.  It  was  ruled  by  this  Court  in  ap- 
peal that  the  case  was  not  one  of  rent  as  be- 
tween landlord  and  tenant,  and  that  the 
plaintiff's  cause  of  action  being  in  fact  one  for 
use  and  occupation,  the  Revenue  Court  was 
not  the  proper  Court  to  try  such  a  suit. 
The  plaintiff's  suit  was  in  appeal  accordingly 
dismissed. 

Six  months  afterwards  the  plaintiff  filed 
this  suit  in  the  Civil  Court,  in  which  be 
again  sues  for  rent.  The  Civil  Court  hav- 
ing no  jurisdiction  to  entertain  a  suit  for  rent, 
the  proper  course  for  the  lower  Court  to 
have  adopted  was  to  return  the  plaint.  How- 
ever, the  suit  has  been  entertained  and  tried, 
and  decreed  in  part  in  favour  of  the  plaintiff 
as  a  suit  for  rent,  and  the  plaintiff,  who  is 
dissatisfied  with  the  view  which  the  lower 
Court  has  taken  of  the  law  of  limitation  as 
applicable  to  his  claim  regarded  as  one  for 
rent,  and  with  regard  to  the  rates,  has  filed 
the  appeal  which  is  now  before  us. 

We  must  decline  to  enter  into  the  questions 
which  have  been  urged  as  the  grounds  of 
appeal  in  this  case. 

The  plaintiff  has  brought  his  suit  in  the 
Civil  Court  on  a  claim  not  cognizable  in  that 
Court,  and  having  succeeded  in  obtaining  a 
decree  in  some  measure  in  his  favour,  he  should 
have  seen  the  wisdom  of- being  satisfied  with 
it.  He  was  not  entitled  to  any  decree  as  he 
brought  his  suit;  and  if  we  were  to  go  into 
his  grounds  of  appeal,  we  should  be  repeating 
the  error  of  the  Court  below  in  assuming  the 
jurisdiction  in  a  case  where  the  Civil  Court 
has  no  jurisdiction. 

The  defendant  might,  on  this  ground,  have 
objected  to  the  suit,  but  he  too  acquiesced  in 
the  jurisdiction  of  the  Civil  Court.  Under  the 
circumstances,  wp  think  our  proper  course 
on  the  plaintiff's  appeal  is  simply  to  leave  the 
judgment  of  the  lower  Court  to  stand,  with 
this  modification  that  the  defendant  will  be 
liable  to  interest  on  the  sum  decreed  only 
from  the  date  of  the  decree  of  the  tower 
Court,  and  the  plaintiff  will  be  charged  with! 
the  whole  costs  of  this  appeal.  -   .  *•    • 

%  •       »••        *  la   v 


06 


Civil 


TH1  WXRLY  KIPOVTBK. 


Rulings. 


[VoLL 


The  7th  December  1864. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  G.  Campbell, 

Puisne  Judges. 

Enhancement— Onus  Proband!— 
Uniform  Rent 

Case  No.  1667  of  1864  under  Act  X.  of  1859. 

Special  Apptalfrom  a  decision  passed  by 
Mr.  F.  B.  Simpson,  Officiating  Judge  of 
Jessore,  dated  the  22nd  April  1864,  revers- 
ing a  decision  of  Baboo  Bissessur  Chucker- 
butty.  Deputy  Collector  of  that  District, 
dated  the  10th  February  1863. 

Rashmonee  Debea  and  others  (Defendants), 

Appellants, 

versus 

Hurronath  Roy  and  others  (Plaintiffs), 
Respondents. 

Baboo  Kishen  Succa  Mookerjee  for 
Appellants. 

Baboo  Baney  Madhub  Banerjee  for 
Respondents. 

In  a  suit  for  enhancement  of  a  talook,  the  existence 
of  which,  as  »n  ancient  talook,  is  undoubted,  and  in 
2Ls2  thi  only  question  is  whether  the  rent  is  fixed  or 
KCthJ  IZ is  first  on  the  defendant  to  prove  tha 
KTaiheld  at  a  uniform  rent  for  twenty  years,  and  (if 
the  defendant %rove  so  much),  then  on  the  plain  uffi to 
prwethat  the  rent  has  varied  since  the  permanent  set- 
tlement. 

The  dafend**  «  »*  bound  to  gm £~6c prcof  of 

E22&*&  &j3fiW5«i  „»t  hi  not  ben 
Changed  during  twenty  years. 

This  was  a  suit  for  enhanced  rent  of  a 
talook,  the  existence  of  which,  as  an  ancient 
talook,  is  undoubted. 

The  only  question  is,  whether  the  rent  is 
fixed  or  variable.  The  first  Court  correctly 
placed  the  onus  of  proof  thus :  It  lies  on  the 
Sefendant  to  show  that  he  has  held  at  a  fixed 
rate  for  twenty  years ;  if  he  proves  so  much,  it 
then  lies  on  the  plaintiff  to  prove  that  the 
rent  has  varied  since  the  permanent  settle- 
ment. 

There  is  no  doubt  that  all  these  cases  should 
be  clearly  and  distinctly  tried  in  this  way, 
and  the  questions  should  be  categorically  an- 
swered—Has the  defendant  proved  his  twenty 
years'  holding  at  a  fixed  rate  ?  if  so,  has  the 
plaintiff  proved  that  the  rent  was  previously 
variable  ? 

In  this  case  the  first  Court  found  that  the 
defendant  had  proved,  by  much  evidence,  his 
holding  at  a  fixed  rent  for  twenty  years,  and 
that  the   plaintiff  had  not  proved  previous 

variation;  and  dismissed  the  suit. 


The  Judge  went  into  the  case  at  length,  and 
took  a  good  deal  of  ne*  evidence,  but  we 
cannot  but  think  he  has  so  misplaced  the 
order  of  the  onus  and  the  issues,  and  left  the 
matter  so  confused  and  obscure,  that  justice . 
has  not  been  sufficiently  done.     He  seems  to 
go  first  into  the  proof  of  holding  at  fixed 
rates  or  otherwise  since  1 790.    He  declares 
the  proof  on  both  sides  to  be  very  incom- 
plete and  uncertain,   and  finally  enunciates 
what  is  clearly  bad  law,  viz.,  that  the  onus 
lay  entirely  on  the  defendant,  and  goes  on  to 
declare  that  the  defendant  has  failed  to  show, 
either  that  the  talook  was  in  existence  at 
the  time  of  the  permanent  settlement  at  a 
fixed  rate,  or  that  it  is  protected  from  enhance, 
ment    by  an  unvaried  regular  payment  for 
twenty  years.    This  last  phrase,  if  taken  by 
itself,  might  suffice  to  decide  the  case ;  but,  as 
we  fail  to  see  that  in  taking  new  evidence  it 
was  even  fairly  put  to  the  defendant  that 
the  issue  as  to  the  presumption  arising  from 
payment  at  a  fixed  rate  for  twenty  years  was  to 
be  tried,  and  the  finding  is  confusedly  mixed 
up  with  the  other  and  larger  issue  (which 
should  have  been  quite  separate),  and  with 
the  bad  law  just  quoted  ;  as  moreover  there 
is  no  allusion  to  the  evidence  on  which  the 
twenty  years'  issue  was  found  by  the  first 
Court,  we  think  that  the  case  must  be  re- 
manded to  be  tried  by  the  Judge  in  the  way 
in  which  we  have  above  said  that  such  cases 
should  be  tried,  putting  the  issue  regarding 
the  twenty  years'  holding  at  a  uniform  rate% 
(onus  on  the  defendant)  first,  and  the  issue 
regarding    previous  variation   (onus  on  the 
plaintiff)  second. 

In  doing  so,  we  would  also  refer  the  Judge 
to  the  decision  in  the  case  of  Anundo  Mota 
Ghose,  1  ith  August  1864.  ■  As  there  laid 
down,  the  defendant  is  not  bound  to  gi* 
specific  proof  of  payment  in  each  of  the  twettjr 
years,  but  any  evidence  which  satisfies  tte 
Judge  that  the  rent  has  not  been  changed 
twenty  years  will  suffice. 

The  7th  December  1864. 

Present ; 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Arbitration  Awards  assented  to  by  Gpantonj* 
Minors— Wishes  of  Father  regarding  rwm 
Division* 


Case  No.  159  of  1864. 

Regular  Appeal  from  a  decision  passed  by  B*j# 
Wooptndra  Qhunder  Nyaruttun,  Prir** 
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Sudder  Ameen  of  Furreedpore,  dated  the 
29th  February  1864. 

Ramnarain  Poramanick  and  others  (Defend- 
ants), Appellants, 

versus 

Sreemutty  Dossee  and  another  (Plaintiffs) 
and  others  (Defendants),  Respondents. 

Baboos  Onoocool  Chunder  Mookerjee  and 
Dwarkanath  Mitter  for  Appellants. 

Mr,  R.  T.  Allan  and  Baboo  Sreenath  Doss 
for  Respondents. 

An  arbitration-award  alleged  to  give  effect  to  the 
wishes  of  a  father  regarding  a  partial  division  of  his 
property  after  his  death,  though  assented  to  by  the 
guardian  of  minor  sons,,  was  set  aside  so  far  as  it  t>  fleet- 
ed those  sons  on  proof  that  the  partition  was  injurious 
to  them. 

In  this  suit  the  plaintiffs,  Bhugwan  and 
Boloram  Poramanick,  seek  to  obtain  posses- 
sion of  their  share  in  their  father's  estate  from 
their  elder  brothers,  Ramnarain  and  Bykunt, 
and  the  heirs  of  another  brother,  Neemai. 
They  admit  that  there  was  some  separation 
and  partitipn  of  estate  effected  while  the 
plaintiffs  were  minors,  but  they  demand 
that  those  proceedings  should  be  set  aside 
as  fraudulent  and  collusive.  The  brothers,. 
On  the  other  hand,  allege  that  this  separation 
and  partition  was  the  result  of  an  arbitration 
to  which  the  plaintiffs'  guardian — viz.,  their 
mother,  Sreemutty  Dossee— submitted;  that 
it  was  carried  out  bond  fide  and  honestly; 
and  that  it  has  now  been  acted  on  for  many 
years. 

The  lower  Court  has  set  aside  this  arbi- 
tration-award, and  decreed  to  the  plaintiffs 
their  full  share  of  the  ancestral,  personal, 
and  landed  estate. 

From  this  decree  the  defendants,  Ramna- 
rain and  the  heirs  of  Neemai,  appeal  as  re- 
spects that  portion  of  the  order  which  affects 
them.  It  is  contended  on  their  behalf  that 
the  arbitration  was  submitted  to  by  the 
plaintiffs'  guardian  on  behalf  of  the  minors, 
and  that  it  was  for  the  benefit  of  the  minors 
that  such  an  arbitration  and  settlement  cf 
disputes  should  take  place  ;  that  thereby  a 
long  coarse  of  litigation  has  probably  been 
put  an  end  to;  that  this  Court  has,  on  similar 
grounds,  confirmed  similar  acts  of  a  guardian 
as  being  for  the  benefit  of  the  minor;  and 
that  no  sufficient  ground  has  been  shown  for 
setting  aside  an  arrangement  which  has  been 
acquiesced  in  by  all  parties  for  many  years, 
and,  to  some  extent,  ratified  even  by  the 
plaintiffs  themselves. 

We  agree  with  the  lower  Courts  that 
this  arbitration-award  cannot  be  wholly  sus- 


tained, inasmuch  as  it  was  directly  injuri- 
ous to  the  minors'  interests  in  the  matter  of 
the  landed  estate  to  which  they  were  en- 
titled. By  that  award  the  elder  brothers, 
Ramnarain  and  Neemai,  who  had  then  attain* 
ed  their  majority,  obtained  a  larger  share  of 
the  paternal  landed  estate  than  the  younger 
brothers,  of  whom  only  one,  Bykunt,  was 
then  of  age,  and  the  remaining  three  were 
minors.  It  is  alleged  that  this  partial  divi- 
sion was  made  in  consequence  of  the  wishes 
of  their  father  as  intimated  by  him  during 
his  lifetime.  But  there  is  no  written  re- 
cord of  any  such  wishes,  and  we  agree  with 
the  lower  Court  in  disbelieving  the  evidence 
upon  which  it  is  attempted  to  establish  that 
any  such  wishes  were  expressed  by  the 
father.  It  is  very  doubtful  whether  such 
wishes  would  have  been  binding  on  the  sons, 
even  if  it  was  proved  that  they  had  been 
given  by  the  father.  We  consider  that  the 
arbitration-award  which  gave  effect  to  such 
alleged  wishes  was  injurious  to  the  minors ; 
and  to  the  extent  to  which  it  was  injurious, 
we  think  it  should  be  set  aside.  An  attempt 
has  been  made  to  show  that  the  plaintiffs 
ratified  the  acts  of  their  guardian  after  they 
came  of  age,  but  this  has  completely  failed. 
The  acts  alluded  to  are  no  ratification.  There 
is,  on  the  contrary,  some  evidence  on  the 
record  to  show  that  one  of  the  parties  to  that 
arbitration — viz.,  the  defendant  Bykunt — 
presented  a  petition  repudiating  the  arbitra- 
tion very  shortly  after  it  is  alleged  to  have 
been  concluded.  Notwithstanding  this  there 
seems  no  doubt  that  Bykunt  finally  assented 
to  the  award,  and  that  he  and  the  plaintiffs' 
guardian  have  been  in  possession  of  the 
ancestral,  personal,  and  landed  estate  in  the 
shares  laid  down  in  the  award.  We  have 
considered  that  the  acts  of  the  brother,. 
Bykunt,  and  of  the  mother,  as  being  against 
their  own  apparent  interests,  are  some  evi- 
dence of  the  fact  that  the  defendants'  allega- 
tions as  to  their  father's  wishes  are  true. 
But  such  wishes  are  not  binding,  and  the 
plaintiffs'  guardian  was  not  at  liberty  to 
submit  the  interests  of  the  plaintiffs  to  be 
jeopardized  on  any  such  ground.  The  guar- 
dian in  this  case  was  the  mother,  and  it  is 
well  known  how  powerless  the  women  of 
a  joint  family  are  against  the  male  members 
who  manage  the  family-estate. 

But  although  we  confirm  the  decree  of 
the  lower  Court  in  declaring  that  the  two 
plaintiffs  are  entitled  to  a  one-sixth  share 
each  of  the  paternal  landed  estate,  wejoiodify 
that  portion  of  the  decree  which  alludes  to 
the  personal  estate.     We  are  not  satisfied 
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that  there  was  any  dishonest  partition  of  the 
household  property,  debts,  and  jewels ;  and 
we  dismiss  the  plaintiffs'  claim  for  a  fresh 
partition  of  the  ancestral  personal  estate. 
Under  the  circumstances  also,  as  the  plaintiffs 
have  delayed  for  many  years  to  bring  this 
suit  after  attaining  their  majority,  we  will 
not  confirm  the  part  of  the  decree  which 
awards  them  mesne-profiis,  except  from  date 
of  suit  until  date  of  restoration  to  possession. 

This  decree  wjil  carry  with  it  the  right 
of  the  plaintiffs  to  recover  a  share  of  the 
landed  estate  acquired  by  the  defendants, 
Ramnarain  and  trie  heirs  of  Neemai,  after 
the  alleged  separation,  proportionate  to  the 
share  of  which  they  wrongfully  withheld 
possession  from  the  plaintiffs. 

The  defendant  Bykunt's  vakeel  claimed 
to  be  heard  on  this  appeal  as  respects  his 
client's  objection  to  the  arbitration-award ; 
but  we  are  of  opinion  that,  as  he  did  not  join 
the  plaintiffs  in  this  suit,  and  as  he  has  not 
appealed  from  the  decree  so  far  as  it  affects 
him,  he  is  not  in  a  position  to  question  that 
decree  in  any  way. 

Each  party  will  pay  his  own  costs  of  this 
appeal. 

The  7th  December  1864; 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Purchasers  of  Estates  not  sold  under  Act  XI.  of 
1859— Enhancement  (of  Rent  of  Ryots  having 
Right  of  Occupancy). 

Case  No.  1802  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
-  C.  S.  Belli,  Judge  of  Backergunge,  dated 
the  18th  April  1864,  reversing  a  decision 
passed  by  Moulvie  Mushantullah,  Moonsiff, 
exercising  powers  of  a  Deputy  Collector  of 
that  District,  dated  the  29th  December  1863* 

Romanath  Tagore  and  others  (Plaintiffs), 

Appellants, 

versus 

Mr.  Patrick  Arson  (Defendant),  Respondent. 

Mr.  R.  T.  Allan  and  Baboo  Ashootosh  Dhur 

for  Appellants. 

None  for  Respondent. 

Section  37,  Act  XI.  of  1859,"  does  not  apply  to  the 
purchaser  of  an  estate  not  sold  under  that  Act. 

Notwithstanding-  the  ryot's  right  of  occupancy,  a 
landlord  is  entitled  to  enhance  rent  on  any  of  the 
grounds  laid  down  in  section  17,  Act  X.  of  1859. 


This  was  a  suit  to  enhance  the  rent  of 
the  special  respondent  after  issue  of  notice. 
The  Court  of  first  instance  gave  the  plaintiff 
a  decree.  On  appeal  the  Judge  has  wholly 
dismissed  the  plaintiff's  suit,  ruling  that,  as 
the  plaintiff  is  an  auction-purchaser,  he  is 
bound  by  the  rules  as  laid  down  in  Act  XI. 
of  1859,  and  that  section  37  of  that  Act  re- 
stricts from  demanding  an  enhanced  rent. 
The  Judge  further  remarks  thai  plaintiff  has 
not  attempted  to  prove  that  a  rupee  per  pakee 
was  "  originally  an  unfair  rate,"  whereas  de- 
fendant has,  by  a  decision  of  the  Moonsiff's 
Court,  shown  that  the  rent  has  been  only  Rs. 
16  for  twelve  years  previous  to  this  action. 

It  is  contended — 1st.  That,  as  the  estate, 
of  which  the  plaintiff  is  the  zemindar,  was  not 
sold  under  the  provisions  of  Act  XI.  of  1859, 
but  under  the  provisions  of  Regulation  XI.  of 
1822,  the  section  quoted  by  the  Judge  is  not 
applicable. 

2nd.  That  the  rate  of  rent  may  origin- 
ally not  have  been  too  high ;  but  that,  as  the 
defendant,  by  the  Judge's  own  showing,  has 
only  a  right  of  occupancy,  the  ra^e  at  present 
paid  by  him  may  be  below  the  prevailing 
rate  payable  for  land  of  a  similar  description 
.and  with  similar  advantages  in  the  places 
adjacent  (section  17,  Act  X.  of  1859);  and 
that  the  Ameen's  report  shows  that  the  pre- 
vailing rate  is  much  higher. 

We  think  that  the  Judge  was  wrong  in 
applying  section  37,  Act  XI.  of  1859,  inas- 
much as  the  plaintiff  is  not  the  purchaser  of 
an  estate  sold  under  that  Act  (see  com- 
mencement of  the  same  section  37). 

On  the  second  point  the  Judge  is  clearly 
wrong.  The  rent  may  not  have  been  originally 
an  unfair  one,  but  it  well  may  be  that,  in 
spite  of  the  defendant's  right  of  occupancy, 
the  plaintiff  is  entitled  to  enhance  the  rent 
on  any  of  the  grounds  laid  down  in  section 
17,  Act  X.  of  1859.  The  case  must  there- 
fore be  remanded  for  trial  with  reference  to 
these  remarks. 


The  7th  December  1864. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Sales  by  Widows  of  their  Absolute  Property- 
Heirs— Special  Appeal.  ' 

Case  No.  1849  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mf* 
F.  J.  Cockburn,  Judge  of  Backergunge,  deted 
the  13th  April  186  4,  affirming  a  decision  passti 
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by  the  Principal  Sudder  Ameen  of  that  Dis- 
trict, dated  the  21st  January  1863* 

Kiipa  Nath  Mojoomdar  (Plaintiff),  Appellant, 


versus 

Saroda  Chowdhrain  and  others  (Defendants), 

Respondents. 

Baboos  Khetter  Nath  Bose  and  Ashootosh 
Dhur  for  Appellant. 

Baboos  Sreenalh  Doss  and  Bhugobulty 
Churn  Ghose  for  Respondents. 

Plaintiff  sued  as  heir  of  Juggobundhoo  to  set  aside 
certain  sales  4)y  his  widows.  The  property  in  dispute 
having  been  found  to  belong  not  to  Juggobundhoo,  but 
to  the  widows,  the  plaintiff  claimed  the  share  of  one  of 
them  as  her  heir.  But,  as  he  did  not  sue  as  her  heir, 
or  make  this  claim  in  the  Court  below,  he  was  not 
allowed  to  advance  it  in  special  appeal. 

The  plaintiff  is  the  special  appellant. 
The  suit  was  that  the  plaintiff  was  the  heir 
of  Juggobundhoo,  the  father  of  the  original 
plaintiff;  that  Juggobundhoo  purchased  the 
property  in  dispute,  a  i-anna  share  in  certain 
estates  in  the  name  only  of  Suroop  Chunder ; 
that,  after  the  death  of  Juggobundhoo,  his 
widows,  Gobind  Prea  and  Saroda,  succeed- 
ed to  the  property — Gobind  Prea  to  a 
u\  gundahs  share,  and  Saroda  to  a  yi 
gundahs  share,  equal  to  1  anna ;  that  subse- 
quently the  share,  of  Gobind  Prea  was  sold 
in  satisfaction  of  her  debts  in  execution  of  a 
decree,  and  that  Saroda  alienated  her  share 
by  private  sale. 

The  suit  was  to  set  aside  these  sales,  and 
was  based  on  the  right  of  the  plaintiff  as  heir 
of  Juggobundhoo. 

Both  the  lower  Courts  have  found  that  the 
property  in  dispute  was  not  Juggobundhoo's, 
but  was  the  bond-fide  property  of  Suroop 
Chunder,  and  that  the  two  widows  purchased 
it  from  him^with  their  stridhun. 

The  only  point  taken  in  special  appeal  is, 
that,  submitting  to  this  finding,  which  cannot 
I  be  questioned  in  special  appeal,  the  plaintiff, 
as  heir  of  the  widow,  Gobind  Prea,  who  is 
now  dead,  is  entitled  to  recover  the  12I 
gundahs  share,  inasmuch  as  all  that  the 
defendant  purchased  was  the  life-interest  of 
that  lady. 

We  think  that  this  plea  is  not  tenable. 
The  plaintiff  did  not  sue  as  heir  of  Gobind 
Prea,  but  as  heir  of  Juggobundhoo ;  and  it  has 
been  found  that  Juggobundhoo  had  no  title 
at  all.  The  present  plea  was  not  taken  in 
the  Court  below;  further,  we  find  that,  at 
Jhe  time  the  property  was  put  up  as  belonging 
k>  the.  widow,  Gobind  Prea,  the  plaintiff  ob- 


jected, claiming  it  as  the  exclusive  property 
of  Juggobundhoo.  The  Principal  Sudder 
Ameen  ordered  the  sale  to  take  place,  caution- 
ing the  purchaser  that  nothing  but  the  life- 
interest  of  Gobind  Prea  could  be  guaranteed. 
This  was  correct  in  the  summary  stage  of  the 
proceedings.  But  it  has  now  been  ruled  that 
Gobind  Prea  had  an  absolute  title;  and  as 
the  plaintiff  did  not  profess  to  come  into 
Court  as  her  heir,  the  purchaser  is,  we  think, 
entitled  to  hold  the  estate  of  Gobind  Prea  as 
she  held  it— viz.,  as  her  absolute  right  pur- 
chased with  her  own  funds.  We  therefore 
dismiss  this  appeal  with  costs  and  interest. 


The  7th  December  1864. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  Campbell, 

Puisne  Judges. 

Hindoo  (Mithila)  Law  —  Limitation  —  Suit  to 
set  aside  Alienations  by  Grandfather— Right 
of  Unborn  Son  to  sue — Legal  Necessity. 

Case  No.  1141  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Air.  E.  S.  Pearson,  fudge  of  Tir  hoot,  dated 
the  23rd  December  1863,  affirming  a  decision 
passed  by  Moulvie  Imdad  AH  Khan,  Princi- 
pal Sudder  Ameen  of  that  District,  dated 
the  23rd  September  1863: 

Baboo    Seetul    Pershad    Singh  and   others 
(Plaintiffs),  Appellants, 

versus 

Baboo  Gour  Dyal  Singh  and  others  (Defend- 
ants), Respondents. 

Baboos  Rotncsh  Chunder  Mitier  and  Dwarka- 
nath  Mookerjee  for  Appellants. 

Baboos   Dwarkanath  Mitter,    Unnoda  Per- 
shad Baner/ee,    Mohesh  Chunder   Chow- 
dhry,    and    Kallee   Prosunno   Dutt    and 
*  Moonshee  A meer  AH  for  Respondents. 

Limitation  can  be  pleaded  as  a  bar  to  a  suit  to  set  aside 
an  alienation  by  a  grandfather,  the  cause  of  action  in  such 
a  case  arising,  not  from  the  date  of  tthe  grandfather's 
death,  but  from  the  date  of  the  alienation.  The  right  of 
an  unborn  son  to  sue  does  not  give  a  perpetual  right  of 
action.  Where  neither  want  of  enquiry  nor  mala  fides 
is  shown,  the  existence  of  legal  necessity  must  be  pre- 
sumed, and  the  acts  of  the  guardian  considered  to  be  the 
acts  of  the  minor. 

Whether  the  same  rule  strictly  applies  to  the  relation 
of  the  head  of  a  family  and  his  descendants  holding 
vested  rights  in  his  estate,  in  regard  to  alienations  by 
the  family,  to  which  the  descendants  did  not  exjgessly 
consent. —  Quare. 

In  this  case,  the  suit  is  brought  for  declara* 
tion  of  title,  and  to  set  aside  the  alienation 
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made  by  a  grandfather  of  certain  ancestral 
landed  property,  situated  where,  it  is  admit- 
ted, the  Mithila  law  prevails. 

The  plaintiffs  are  grandsons.  The  grand- 
father had  three  sons — i,  Ramdeen,  who 
is  a  defendant,  and  alive ;  2,  Gouree  Sunker, 
who  is  dead,  and  who  left  a  son,  Seetul, 
who  is  plaintiff;  and  3,  Sheo  Pershad, 
a  defendant,  who  has  two  sons,  Nursing, 
a  major,  and  Surgessur,  minor,  both  of  whom 
are  also  plaintiffs,  the  minor  being  represented 
by  his  elder  brother  Nursing. 

The  first  Court  fixed  the  following  issues 
in  bar  and  on  the  merits  as  arising  from  the 
pleadings  in  this  case,  viz, : — 

Whether  the  suit  could  proceed  in  respect 
to  Surgessur,  the  minor,  as  to  whose  guar- 
dianship plaintiffs  produced  no  certificate. 

Whether  the  suit  was  not  barred  by  limi- 
tation, as  it  was  not  brought  within  three 
years  of  the  plaintiffs'  majority. 

Whether  there  was  a  legal  necessity  as  to 
justify  the  alienation  under  Hindoo  law. 

Whether  the  minor,  Surgessur,  not  having 
been  born  at  the  time  of  these  alienations, 
had  any  right  of  action. 

Whether  the  plaintiffs  had  consented  to 
any  and  which  of  the  alienations  now  sought 
by  them  to  be  set  aside. 

The  first  Court  on  these  issues  held  that 
the  major  brother  Nursing  had  in  this  case 
the  right  to  sue  in  behalf  of  his  brother,  the 
minor  Surgessur,  and  the  law  of  limitation 
did  bar  the  suit  as  to  the  major  or  minor 
plajntiffs  in  respect  to  Mehals  1  and  2,  and 
that  they  had  been  alienated  under  legal 
■necessity. 

The  first  Court  next  found  that,  as  to 
Mehal  No.  3,  legal  necessity  justified  the 
alienation ;  and  as  to  Mehals  Nos.  4  and  5,  that 
not  only  did  legal  necessity  exist,  but  that  the 
father  of  plaintiffs,  Nursing  and  Surgessur, 
was  an  attesting  witness  to  the  deed  of  sale, 
which  the  first  Court  considered  in  all  re- 
spects a  good  deed.  In  regard  to  Mehal 
No.  6,  there  appears  to  be  no  contention. 

As  regards  Mehals  7,  8,  and  9,  the  first 
Court  found  that  the  alienation  took  place 
under  legal  necessity,  and  that  Seetul  Pershad 
and  Sheo  Pershad,  the  father  of  plaintiffs, 
attested  the  deed,  as  also  Ramdeen,  the  eldest 
son  of  the  alienor. 

The  first  Court  came  substantially  to  the 
same  finding  as  to  Mehals  Nos.  10  and  11. 
In  {ggard  to  Mehals  Nos.  12  to  17,  the  first 
Court  found  that  there  had  been  no  legal 
necessity  proved,  and  admitted  the  plaintiffs' 
Claim. 


In  respect  to  Mehal  No.  18,  the  first  Court 
found  that  the  alienation  was  under  legal 
necessity,  and  that  the  deed  was  attested  in 
the  same  way  as  Mehals  7,  8,  9,  10,  and  u. 

In  regard  to  Mehal  No.  19,  the  first  Court 
finds  that  the  alienation  has  been  final  under 
decisions  of  the  Zillah  and  late  Sudder 
Courts. 

The  first  Court  accordingly  gave  plaintiff 
a  decree  for  Mehals  Nos.  6  and  12  to  17  only. 

On  appeal  it  was  urged  before  the  Lower 
Appellate  Court  that  limitation  would  not 
affect  the  case,  as  the  cause  of  action  could 
not  arise  till  after  the  death  of  the  alienor, 
the  grandfather,  who  was  still  alive.  Ap- 
pellants also  pleaded  that  an  unborn  son 
had  a  right  of  action  under  Hindoo  law 
as  much  as  those  born,  as  all  were  held 
by  that  law  to  be  equally  entitled  to 
support.  It  was  urged  by  the  appellants 
on  the  merits  that  none  of  those  alienations 
were  justified  by  legal  necessity,  and  that 
debts  accruing  from  the  extravagance  of  the 
ancestor  were  not  regarded  by  the  Hindoos 
as  justifying  the  alienation  of  ancestral  pro- 
perty. 

The  Judge  held  that  the  cause  of  action 
in  this  case  did  not  arise  only  from  the  death 
of  the  grandfather,  but  would,  under  the  ge- 
neral practice  as  to  limitation,  arise  from  the 
date  of  alienation,  subject  to  the  usual  excep- 
tions for  minority,  &c  ;  further,  that  the 
plaintiff  No.  3,  and  minor,  had  sought  to  im- 
pugn alienations  made  before  his  birth.  The 
Judge  then  decided  that  plaintiffs1  suit  as  Co 
Mehals  1,  2,  and  3,  must  fall.  The  Wp 
held  that  "  a  private  sale  made  bond  fidt  to 
satisfy  a  bond-debt  or  decree  founded  there; 
on,  if  the  amount  of  the  property  sold  be  not 
in  excess  of  the  exigency,  was  not  liable  to 
be  set  aside  under  the  Hindoo  law."  Ap- 
plying this  principle,  and  also  not  finding  the 
personal  and  needless  extravagance  of  the 
grandfather  to  be  proved,  the  Judge  finds  as 
a  fact  on  evidence  that  Mehals  4,  5  (as  to  6 
there  is  no  dispute),  7,  8,  9,  10, 11, 18  to  *3» 
were  sold  to  satisfy  debts  and  decrees;  and  in 
respect  to  the  Mehals  10  and  11,  plaintiff's 
signature  on  the  deed  of  sale  is  proved,  and 
the  whole  document  is  genuine. 

From  this  decision  the  plaintiff  appeal 
urging  indeed  very  much  the  same  grounds 
as  he  did  before  the  Judge. 

In  the  first  place,  the  plea  is  repeated  Ml 
limitation  does  not  bar  the  suit  as  to  Mehwl 
Nos.  i,  a,  and  3,  because  the  cause  of  acti* 
does  not  arise  till  the  grandfather's  m\ 
alienor's)  death,  and  be  is  still  alive,  TV 
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analogy,  it  is  pleaded,  of  the  case  of  a  rever- 
sioner and  a  Hindoo  widow,  where  the  for- 
mer's rights  do  not  accrue  till  the  widow's 
death,  is  opposed  to  this  view.  On  this 
point  we  have  to  observe  that  the  cases  are 
not  analogous,  for  the  reversioner's  rights 
cannot  be  said  to  be  other  than  inchoate  in 
the  case  of  a  widow,  as  it  cannot  be  known 
who  will  have  that  legal  status  till  the  widow 
dies ;  but  here  there  is  no  dispute  as  to  the 
legal  heirship  of  the  sons  and  grandsons. 

The  next  ground  is  that  the  unborn  son  can 
sue.  But  the  text  before  ci*ed  in  support  of 
this  plea  does  not,  in  our  opinion,  apply  to  the 
operation  of  the  law  of  limitation,  and  give 
a  perpetual  cause  of  action.  It  inculcates  a 
duty  in  the  family  and  a  right  in  certain  re- 
lations to  the  ancestors,  and  no  more. 

The  third  plea  taken  before  us  is  that 
legal  necessity  is  not  shown.  But  we  find 
that  the  Judge  has  given  clear  and  sufficient 
reasons,  referring  to  the  documents  in  detail 
in  each  case  as  evidencing  that  legal  neces- 
sity, and  we  have  been  shown  nothing  to 
cause  us  to  differ  in  'this  respect  from  the  -  de- 
cision to  which  he  has  come. 

The  fourth  plea,  which  is  pressed  very 
strongly,  is  that  the  purchasers  were  bound 
to  satisfy  themselves  that  the  money  was 
really  required  to  satisfy  debts  and  decrees, 
and  not  to  pay  for  extravagances ;  and  also 
to  see  that  the  money  was  applied  to  those 
purposes. 

The  case  of  Honooman  Pershad  Pandeh 
(Vol.  VI.,  Mo  re's  Indian  Appeals)  is  cited. 
The  real  ruling  in  that  case  on  this  point  is 
contained  in  the  following  extract,  page  424 : 
11  Their  Lordships  think  that  the  lender  is 
*  bound  to  enquire  into  the  necessities  for  the 
"loan,  and  to  satisfy  himself  as  well  as  he  can. 
u  With  reference  to  the  parties  with  whom  he  is 
11  dealing,  that  the  manager  is  acting  in  the 
"particular  instance  for  the  benefit  of  the 
"estate.  But  they  think  ^hat,  if  he  does  so 
"enquire  and  act  honestly,  the  real  existence 
"of  an  alleged  sufficient  and  reasonably  cre- 
dited necessity  is  not  a  condition  precedent 
"to  the  validity  of  his  charge,  and  they  do 
"  not  think  that,  under  snch  circumstances, 
u  he  is  bound  to  see  to  the  application  of  the 
14  money. " 

Now,  we  have  been  shown  neither  want  of 
enquiry  nor  mala  fides.  Therefore  we  think 
that,  so  far  as  the  case  of  Honooman  Pershad 
governs  the  relations  of  guardian  and 
minor,  legal  necessity  is  proved  ;  and  for  the 
purposes  of  the  case,  the  acts  of  the  guardian 
most  be  considered  to  be  the  acts  of  the  minor. 
"Whether  the  same  rule  strictly  applies  to  the 
Vol  I. 


relation  of  the  head  of  a  family,  and  his 
descendants  holding  vested  rights  in  his  estate, 
in  regard  to  alienations  by  the  head  of  the 
family,  to  which  the  descendants  did  not  ex- 
pressly consent,  is  a  further  important  point 
which  might  have  arisen  in  this  case,  because 
the  grandfather  was  not,  in  the  presence  of 
the  father,  the  guardian  of  the  minor  grand- 
sons; but  we  find  ourselves  absolved  from 
the  necessity  of  dealing  with  this  point,  be- 
cause we  observe  that,  in  truth  in  regard  to 
all  the  disputed  villages  the  claim  to  which 
is  not  barred  by  limitation,  the  consent  of 
all  the  major  members  of  the  family,  and  of 
the  guardians  of  the  minors,  was  in  fact  ob- 
tained by  their  signature  on  the  deeds  of 
sale  treated  as  genuine  by  the  Court  below. 

We  consequently  consider  this  plea  unten- 
able. 

The  fifth  plea  is  that  the  signature  of  the 
plaintiffs  on  the  deeds  in  which  they  appear 
does  not  prove  the  deeds  to  be  genuine,  nor 
the  necessity  for  consent,  nor  that  the  sig- 
nature of  the  major  plaintiffs  binds  the  one 
who  was  a  minor. 

We  hold  that  the  Judge  finds  as  a  fact 
that  the  deeds  are  genuine  in  toto.  Thus,  he 
finds  thereby  the  fact  that  the  attestations  are 
so.  Some  of  the  deeds  are  found  to  be 
attested  by  all  the  parties  interested  who  were 
majors,  and  in  respect  to  the  dates  of  which 
these  plaintiffs,  Nos.  1  and  2,  were  adults. 

The  attestation  of  plaintiff  No.  2,  the  elder 
brother,  may  well  be  held  to  bind  his  minor 
brother,  plaintiff  No.  3,  as  his  guardian,  for  it 
has  not  been  attempted  to  be  shown  he  was 
not  so. 

Although  the  plaintiff  No.  2  does  not  re- 
cord and  express  consent  as  for  plaintiff  No.  3, 
in  such  cases  we  think  that,  under  the 
facts  admitted  here,  it  may  be  legally  implied. 

Under  all  these  circumstances  we  see  no 
reason  to  interfere  with  the  decision  of  the 
Court  below. 

We  accordingly  dismiss  this  special  appeal 
with  costs. 


The  7th  December  1864. 
Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  pudges. 

Solehnamah— Butwarrah— Use  of  Way. 

Case  No.  2287  of  1864. 

Special  Appeal  from  a  decision  passed  by  Baboo 
Grish  Chunder  GhQse,Principal SudderAmeen 
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o/M*  24'Pergunnahs,  dated  the  20th  May  1864, 
affirming  a  decision  of  Baboo  Peary  Lall 
Banerjee,  Moonsiff  of  Manicktollah,  dated  the 
15th  March  1864. 

Rakab  Doss  Chuckerbutty  and  another 
(Defendants),  Appellants, 

versus 

Shumboo  Chunder  Chuckerbutty  (Plaintiff), 

Respondent. 

Appellants  in  person. 

Baboos  Nilmadhub  Bose  and  Bungsee  Dhur 
Milter  for  Respondent. 

The  defendants  by  a  solehnamah  agreed  to  give  the 
plaintiff  land  for  a  path.  By  a  subsequent  deed  of  but-  I 
warrah  the  solehnamah  was  modified,  and  it  was  agreed 
that  the  butwarrah  should  be  carried  out  as  soon  as  the 
defendants  had  made  over  the  land.  The  defendants 
having  defaulted  to  give  the  land,  the  plaintiff  sued  and 
obtained  a  decree  for  the  same.  Held  that  the  way  so 
decreed  to  the  plaintiff  under  the  solehnamah  was  to  be 
used  under  the  terms  of  the  subsequent  deed  of  but- 
warrah. 

It  is  clear  that  the  terms  of  i#he  solehna- 
mah were  modified  by  the  subsequent  deed 
of  butwarrah.  The  latter  deed  was  not  im- 
mediately carried  into  effect,  but  was  kept 
with  one  Sumboonath,  because  the  special 
appelhn's  had  not  yet  given  land  for  the 
khirkee  path  which  they  had  agreed  by  the 
solehnamah  to  give  to  the  plaintiff.  It  was 
agreed  between  the  parties  who  executed  this 
deed  of  butwarrah  that  its  terms  should  be 
carried  out  as  soon  as  the  special  appellants 
had  made  over  the  lands  for  the  aforesaid 
path 

The  said  lands  not  having  been  given,  the 
plaintiff  sued,  and  has  obtained  a  decree. 
Th's  neglect  and  default  of  the  special  ap- 
pellants does  not  appear  to  us  to  affect  the 
rights  created  and  the  stipulation  made  by 
the  second  deed  It  could  not  virtually  be 
carried  out  un'il  the  lands  were  available 
for  the  khirkee  path  ;  and  now  that  the  plaint 
iff  has  obtained  a  decree  for  the  same,  and 
has  acquired  a  right  by  decree  to  obtain  the 
lands,  it  is  fair  that  the  terms  of  the  second 
deed  executed  by  the  plaintiff  himself  be  also 
carried  out  with  regard  to  this  khirkee  path. 

The  order  of  the  Lower  Appellate  Court, 
confirming  the  rights  of  the  special  appellants 
to  the  joint  use  of  this  path  only  with  the 
permission  of  the  plaintiff,  appears  unjust. 
The  right  cfea*edin  their  favour  was  not  con- 
tingent on  the  special  appellants  making  oyer 
the  lands,  but  was  not  and  could  not  be  carried 
c*it  until  they  gave,  as  they  were  expected  to 
give,  the  lands.    There  is  nothing  in  the  deed 


of  butwarrah  or  on  the  record  to  show  that, 
if  the  plaintiff  be  obliged  to  sue  for  the  lands 
of  the  khirkee  path,  the  terms  of  the  but- 
warrah are  to  become  null  and  void.  Wethere- 
fore  amend  the  concluding  part  of  the  order 
of  the  Appellate  Court,  and  declare  that  the 
way  decreed  to  the  plaintiff  under  the  soleh- 
namah is  to  be  used  under  the  terms  of  the 
subsequent  deed  of  butwarrah.  The  special 
appellants  will  pay  the  costs  of  this  appeal. 


The  8th  December  1864. 

Present: 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  fudges. 

Purchasers— Vendors  (Decrees  against-tlter 

Purchase). 

Case  No.  14 16  of  1864. 

Special  appeal  from  a  decision  passed  by  Mr, 
J.  C.  Dodgson,  Judge  of  Mymensing,  dated 
the  16th  March  1864,  affirming  a  decision  of 
the  Sudder  Ameen  of  that  District,  dated  tht 
23rd  November  1864. 

Sreekant  Sein  (Defendant),  Appellant, 

versus 

Syud  Mahomed  Shah  Chowdhry  (Plaintiff), 

Respondent. 

Baboos  Sreenath  Doss  and  Bhugobutly 
Churn  Ghose  for  Appellant. 

A  purchaser  isnot  bound  by  a  decree  Against  his  «* 
dors  in  a  suit  commenced  after  his  purchase. 

This  case  was  remanded  by  this  Court  on 
special  appeal  to  try,  'first,  whether  the  law 
in  dispute  in  this  suit  was  the  subject-matter 
of  a  former  suit ;  and,  second,  whether  de- 
fendant  was  a  party  to  that  suit;  and  for  a  de- 
cision on  the  merits  independent  of  the  que* 
lion  of  limitation.  . 

The  Judge  has  found  that  the  land  wast* 
same  as  that  litigated  in  the  former  case, 
and  that  the  defendant's  representatives,  from 
whom  the  defendant  purchased,  having  beat 
parties  in  that  suit,  the  defendant  was  boenfl 
by  it,  and  the  Judge  in  that  former  decree 
decreed  the  plaintiff's  claim.  t 

It  is  now  said  that  the  defendant  is  «J 
bound  by  that  decree ;  that  defendant  ** 
purchased  the  land  before  that  suit  coi* 
menced,  and  therefore  the  presence  0 J» 
vendors  in  that  suit  was  immaterial  to  detew- 
ant.  This  objection  is  bonded  on la* 
and  is  undoubtedly  valid.  Had  ihe«J? 
ant  purchased  the  land  after  that  iiugt** 
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defendant  would  have  been  bound  by  the 
decree  against  his  vendors ;  but  having  pur- 
chased some  time  before,  he  is  not  bound. 

The  Judge's  decision  must  be  reversed,  and 
the  case  reminded  in  order  that  the  defend- 
ant may  be  allowed  to  prove  the  title  of  his 
vendors,  and  a  judicial  decision  passed  upon 
his  evidence. 


put  in   by  both  parties.     He  has  come  to 
a  different  conclusion  from   the  Additional 
Judge  on  the    facts,   but    this  he    was  at 
liberty  to  do 
Appeal  dismissed  with  costs. 


The  8th  December  1864. 

Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges, 

Review  of  Judgment  (Second  Appli- 
cation for). 

Case  No.  1395  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr.  F% 
L.  Beaufort,  Judge  of  the  24'Pergunnahs, 
dated  the  8th  November  1864,  reversing  a 
decision  of  Baboo  Mohendronauth  Mitter, 
Moonsiff  of  Satkeera,  dated  the  Jisl  De- 
cember 1862. 

Fukheerooddeen  and  another  (Plaintiffs), 

Appellants, 

versus 

Kalachand  Sirdar  and  others  (Defendants), 

Respondents. 

Baboo  Greesh  Chunder  Ghose  for  Appellants. 

Moulvie  Aftaboodden  Mahomed  for 
Respondents. 

A  second  application  for  review  of  judgment  can  be 
admitted,  although  the  first  application  has  been  rejected 
as  founded  on  insufficient  grounds. 

The  points  raised  in  special  appeal  are, 
first,  that  the  Judge  was  not  competent  to 
admit  a  review  from  a  decree  passed  by 
the  Additional  Judge  after  an  application  for 
Teview  has  been  already  rejected  by  the 
Additional  Judge ;  and,  second,  that  the 
Judge  has  not  noticed  the  oral  evidence  on 
the  record. 

We  are  of  opinion  that,  under  the  law,  a 
second  application  for  review  of  a  judgment* 
can  be  admitted,  although  a  first  application 
has  been  rejected  as  being  founded  on  insuffi- 
cient grounds.  Such  second  application  for 
review  has  been  frequently  admitted  in  this 
Court. 

On  the  second  point  we  find  that  the  Judge 
has  very  carefully  considered  all  the  facts  of 
the  case,  and,  we  have  no  doubt,  gone  care- 
*olly  into  the  oral  and  documentary  evidence  1 


The  8th  December  1864. 

Present ; 

The  Hon'ble  H.  V.  Bayley  and  A.  G.   Mac- 
pherson,  Puune  Judges. 

Co-defendants— Estoppel. 

Case  No.  1552  of  1864. 

Special  Appeal  from  a  decision  passe  I  by  Mr, 
F.  B.  Simson.  Officiating  Judge  ofjessore, 
dated  the  jolh  March  1664.  affirming  a  de- 
cision passed  by  Mr.  J.  Weston,  Principal 
Sudder  Ameen  of  that  District,  dated  the 
21st  May  1862. 

Ram  Chand  Somardar  (Plaintiff),  Appellant, 

versus 

Kala  Chand  Chuckerbutty  (Defendant), 

Respondent. 

Baboo  Bungshee  Dhur  Sein  for  Appellant. 

Baboo  Khetter  Mohun  Mookerjee  for 
Respondent. 

The  decision  of  a  Court  as  between  co-defendants,  in 
a  suit  in  which  the  title  of  the  plaintiff  was  the  only 
question  at  issue,  cannot  operate  as  an  estoppel,  or  bind 
those  co-defendants  in  a  suit  subsequently  instituted 
to  try  their  title. 

It  appears  to  us  that  this  case  should  be 
remanded.  The  chief  question  is  as  to  the 
validity  and  effect  of  three  deeds  of  gift  set 
up  by  the  defendant,  Kala  Chand.  The 
lower  Courts  have  considered  the  plaintiff 
to  be  estopped  from  disputing  one  of  these 
deeds,  because,  in  another  suit  in  which  the 
plaintiff  and  Kala  Chand  were  both  of  them 
defendants,  it  was  held  that  the  deed  was 
proved,  and  ought  to  be  given  effect  to.  The 
decision  in  that  former  suit  has  been  treated 
as  binding  and  conclusive  with  regard  to 
that  deed  in  this  suit.  The  other  two  deeds, 
the  Lower  Appellate  Court  holds,  have  been 
established  in  this  suit,  holding  this  opinion 
partly  on  the  evidence  adduced  in  support  of 
the  deeds,  but  partly  also  because  of  the  sup- 
posed estoppel  as  to  the  first  deed,  and  be- 
cause it  seemed  that  the  deeds  must  stand 
or  fall  together. 

In  the  foimer  suit  referred  to,  the  present 
plaintiff  and  Kala  Chand  were  both  defend- 
ants. The  issue  then  was,  whether  a  certain 
third  party  was  entitled  to  recover  possession 
as  against  the  then  defendant.  The^bject 
of  the  institution  of  that  suit  was  to  try  the 
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title  of  the  third  party  who  instituted  it,  not 
to  try  the  relative  merits  of  the  titles  of  those 
who  resisted  his  claim.  The  only  decision 
which  the  Court  had  to  give,  or  ought  to 
have  given,  was  as  to  whether  the  plain' iff  in 
that  case  had  or  had  not  proved  his  right  to 
the  relief  which  he  prayed.  The  decision  of 
a  Court,  as  between  co-defendants  under  such 
circumstances,  cannot  operate  as  an  estoppel, 
or  bind  those  co-defendants  in  a  suit  subse- 
quently instituted  to  try  their  title.  We 
think,  therefore,  that  the  case  ought  to  be 
remanded  in  order  to  have  the  question  as 
to  the  execution  and  validity  of  all  the;  three 
deeds  tried  de  novo,  and  apart  from  any 
consideration  of  the  decision  in  the  former 
suit,  which  has  been  so  much  relied  on.  If 
the  Cou't  shall  be  of  opinion  that  it  is  proved, 
independently  of  the  former  suit,  that  the 
deeds  were,  as  a  matter  of  fact,  executed, 
the  plaintiff  wiH  then,  we  think,  be  entitled 
to  the  decision  of  the  Court  on  the  further 
questions  which  have  been  raised  as  to  the 
legal  effect  of  the  deeds  and  the  rights  actu- 
ally passed  by  them. 
Remand  accordingly. 


The  8th  December  1864. 
Present : 
The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 
Right  to  close  Road. 
Case  No.  1374  of  1864. 
Special  Appeal  from  a  decision  passed  by  Mr. 
A.  Pigou,  Judge  of  Hooghly,  dated  the  29th 
February  1864,  reversing  a  decision  passed 
by  the  Moonsiff  of  that  District,  dated  the 
16th  May  i860. 
Radha  Nath  Banerjee  (Plaintiff),  Appellant, 

versus 

Toy  Kishen  Mookerjee  and  others  (Defend- 
ants), Respondents. 
Baboo  Bama  Churn  Banerjee  for  Appellant. 
None  for  Respondents. 

The  plaintiff  not  bavin*  opposed  the  making  of  a  road 
until  ^completion  was  held  not  entitled  to  sue  to  have 
it  closed. 

The  Judge  has  held  that  the  plaintiff  not 
having  opposed  the  making  of  this  road  until 
its  completion,  he  is  not  entitled  to  have  it 
closed.  We  hold  this  to  be  both  correct  in 
law  ffld  an  equitable  decision,  and  we  dis- 
miss this  special  appeal. 


The  8th  December  1864. 

Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 

Puisne  Judges. 

Suit  for  Rent—Admission  of  Tenant 

Case  No.  1399  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr* 
E.  F.  Lautour.  Judge  of  Bhaugutpore, 
dated  the  3rd  May  1864,  reversing  a  deri- 
sion of  Mr.  C.  B.  Spinner,  Collector  of  that 
District,  dated  the  6th  December  1861. 

Radha  Sing  and  others  (Defendants), 
Appellants, 

versus 

Sunker  Dutt  Sing  (Plaintiff),  Respondent. 

Mr.  John  Baptist  for  Appellants. 

.    Baboo  Chunder  Mad  hub  Ghost  for 

Respondent. 

When  a  plaintiff,  suing  for  arrears  of  rent,  cannot 
satisfactorily  prove  his  case,  he  must  either  have  hit 
suit  dismissed,  or  take  a  decree  at  the  rate  admitted 
by  the  defendant. 

This  was  a  suit  for  arrears  of  rent  The 
plaintiff  alleged  that  the  tenant  paid  rent  in 
kind  under  a  bhowlee  jote,  and  sued  for  the 
value  of  the  crops  withheld  from  him. 
The  defendants  replied  that  they  paid  a 
money-rent  at  Rs.  1-8  per  beegha.  The 
Judge  in  appeal  found  that  the  plaintiff  had 
not  satisfactorily  proved  the  bhowlee  tenure, 
and  he  accordingly  decreed  at  the  highest 
rate  prevailing  in  the  neighbourhood  —  vh+ 
Rs.  2-12  per  beegha.  It  is  said  on  special 
appeal  that  the  Judge  could  not  pass  sach 
a  decree.  We  think  this  objection  is  valid. 
The  plaintiff  must  have  his  case  dismissed,  or 
take  a  decree  at  the  rate  admitted  by  the 
defendants.  He  elects  the  latter,  and  we 
modify  the  Judge's  decree,  and  award  to  the 
plaintiff  rent  at  Rs.  1-8  per  beegha.  Etcb 
party  will  pay  his  own  costs. 


The  8th  December  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Suit  for  Rent— Intervenor. 

Case  No.  819  of  1864  under  ActX.  of  1B59- 

Special  Appeal  from  a  decision  passed  by  Mr. 

W%  T.  Tucker,  Offg.  Judge  of  Backer gunfr 

dated  the  21st January  1864,  reverting  a  i*& 

sion  of  Baboo  Modoosoodun  Ghose,  Moenfif 
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of  Dukhin  Shahba&pore,  invested  with  powers 
of  a  Deputy  Collector,  ditedthe  22nd  July  1861. 

Nundokishore  Chuckerbutty  (Plaintiff), 

Appellant, 

versus 

Aleemuddee  Putwaree  and  others  (Defend- 
ants and  Interveners),  Respondents. 

Bahoos  Chunder  Madhub  Ghose  and  Sree- 
nalh  Banerjee  for  Appellant. 

Baboo s  Kalimohun  Doss  and  Romesh 
Chunder  Mi  Iter  for  Respondents. 

In  a  suit  for  rent  in  which  the  ryot  admits  tenancy,  but 
a  third  persm  intervenes,  the  only  question  to  be  tried 
as  between  the  plaintiff  and  intervenor  is,  who  has  been 
in  the  enjoyment  of  rent  before  and  up  to  the  time  of 
suit.  If  the  intervenor  does  not  show  that  she  is  in  the 
enjoyment  of  the  rent,  and  if  there  has  been  no  legal 
determination  of  the  plaintiff's  lease,  the  intervenor 
should  be  directed  to  establish  her  title  in  separate  suit. 

The  plaintiff,  special  appellant,  sued  the 
defendant,  his  ryot,  for  rent  due,  amounting 
to  Rs.  966-7-9-8,  from  Kartik  1263  to 
1267  B.  S.  The  plaintiff  is  the  howladar, 
and  the  ryot  executed  a  neem  howladaree 
kubooleut  agreeing  to  pay  at  the  rate  of 
Rs.  3-8  per  kanee. 

The  defendant  did  not  deny  that  he  was  in 
possession  of  the  land  for  which  rent  is 
claimed,  but  urged  that  the  neem  howladaree 
kubooleut  was  not  binding  upon  him.  The 
intervenor,  Parbuttee  Chowdrain,  urged  that 
the  plaintiff's  howladaree  tenure  had  been 
determined  owing  to  his  neglect  in  bringing 
tbe  land  into  cultivation  according  to  the 
terms  of  his  pottah. 

The  Moonsiff  gave  the  plaintiff  a  decree, 
holding  that  the  defendant  was  barred  by  his 
kubooleut,  which  he  had  admitted  in  a  previ- 
ous suit  brought  by  the  plaintiff  to  obtain  a 
fresh  kubooleut ;  and  further  that  the  kubooleut 
bad  been  confirmed  by  the  Judge  in  appeal ; 
that  the  question  of  the  title  to  the  how- 
lah, and  whether  the  lease  of  tbe  plaintiff  had 
been  legally  determined,  could  not  be  dis- 
;  posed  of  in  a  suit  for  rent. 

On  appeal  the  Judge  reversed  this  deci- 
sion, holding  that  the  lease  of  the  plaintiff 
had  determined.     This  Court  in  special  ap- 

ftl  remanded  the  case  for  trial  on  the  fol- 
lowing points : — 

1st. — Whether    the    determination  of  the 
[case  was  effected  by  an  authority  competent 
determine  it. 

2nd. — Whether  the  plaintiff's    howladaree 

Utah  was  intended  to  create  a  hereditary 

jnngulbooree    interest,    or    was    merely  an 


arrangement  which  was  to  be  forfeited  by  the 
settlement. 

3rd. — The  meaning  of  the  language  of  the 
deed  creating  the  howlah. 

4th. — Whether  the  interest  of  tbe  lessees 
were  recognized  by  the  intervenor,  Parbuttee 
Chowdrain  in  1 26 1,  after  the  period  fixed 
for  the  measurement 

$th. — Whether  an  enquiry  into  the  facts 
will  show  that  the  interests  of  the  plaintiff 
under  the  howlah  were  forfeited  or  allowed 
to  exist. 

6th. — Whether  there  was  any  waiver  of 
the  right  to  determine  the  howlah,  and  whe- 
ther it  could  be  legally  determined  without 
suit  so  as  to  enable  the  plaintiff's  tenant  to 
refuse  to  pay  rent  to  the  plaintiff. 

On  the  first  point  the  Judge  observes  that, 
on  examining  the  lease  of  the  7th  Aughran  1 2  6 1 
8  S.,  he  found  that  it  is  distinctly  stated 
therein  that  the  lease  is  granted  for  three 
years,  or  from  1261  to  1263,  and  that  the 
lessees  were  to  bring  three  droons  of  land 
into  cultivation  within  that  period,  or  they 
would  not  be  entitled  to  a  settlement ;  that 
from  this  the  deduction  is  clear  that,  if  they 
did  bring  such  area  under  cultivation,  they 
would  be  entitled  as  of  right  to  a  settlement ; 
that  the  plaintiffs  did  not  obtain  such  settle- 
ment in  1263,  but  they  filed  a  dol  bundobust 
of  1265,  signed  by  Gooroo  Persad  Sen,  styl- 
ing himself  superintendent  for  Parbuttee 
Chowdrain.  Or  this  document  the  Judge 
observes  that  it  is  not  attested,  that  its  terms 
are  incredible,  and  that  Gooroo  Persad  Sen 
had  no  authority  to  execute  it.  For  these 
reasons  the  Judge  was  of  opinion  that,  as 
the  plaintiffs  did  not  fulfil  the  condition  of 
the  lease,  their  lease  expired  in  1263;  and 
as  no  fresh  settlement  was  made  with  them, 
it  then  determined. 

On  the  second  point,  the  Judge  observes 
that  everything  depends  upon  the  terms  of 
the  howlah  lease ;  that  the  wording  of  that 
lease  clearly  shows  that  it  was  merely  a 
three  years'  lease,  with  a  condition  attached, 
by  way  of  incentive  to  exertion,  that,  unless 
the  lessees  brought  three  droons  into  cultiva- 
tion, they  should  not  be  entitled  to  a  settlement; 
that  the  plaintiff  had  not  proved  that  he  had 
obtained  any  such  settlement;  and  that,  until 
it  was  obtained,  it  cannot  be  said  that  the 
howlah  lease  created  any  hereditary  jungul- 
booree  interest. 

Tne  third  point,  the  Judge  observes,  had 
not  been  cleared  up. 

With  regard  to  the  fourth  point,  the  Jjjdge 
remarks  tnat  he  was  of  opinion  that,  a  peti- 
tion presented  by  an  alleged  attorney  of  trfe 
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intervened,  Parbuttee  Chowdrain,  was  not 
sufficient  to  prove  that  she  recognized  the 
interests  of  the  lessees  in  1264  B.  S. 

On  the  fitih  point,  the  Judge  observes  that, 
although  the  Moonsiff,  after  local  enquiry, 
reports  that  the  howlah  and  neem  howlah 
are  still  in  existence,  and  held  as  stated  by 
plaintiff,  still  he  was  unable  to  consider  that 
investigation  as  conclusive  or  satisfactory, 
as  it  is  merely  grounded  on  the  evidence  of 
witnesses,  and  the  plaintiff  has  produced  no 
satisfactory  proof  of  the  existence  of  any 
right  since  1263  B.  S. 

On  the  sixth  and  last  point,  the  Judge 
observes  that  there  is  no  proof  of  any  waiver 
of  the  right  to  determine  the  lease,  and  that, 
in  accordance  with  the  terms  of  the  lease, 
such  lease  expired  in  1 263  B.  S. 

The  suit  o\  the  plaintiff  was  dismissed. 

We  think  that  this  decision  is  clearly 
wrong.  The  Judge  has  wholly  misunder- 
stood the  terms  and  language  ot  the  pottah. 
It  is  not,  as  the  Judge  thinks,  a  lease  for 
three  years,  for  the  pottah  contains  no  term. 
A  jungulbooree  howladaree  pottah  uas  grant- 
ed to  the  plaintiff  by  Parbuttee,  who  held 
under  the  Government,  the  lands  being 
resumed  chur  lands  and  uncultivated,  in  order 
to  bring  them  into  cultivation.  The  pottah 
was  granted  to  the  plaintiff  on  these  condi- 
tions, that  for  three  years  no  rent  would  be 
claimed — not  that  the  term  of  the  lease  was 
three  years  as  supposed  by  the  Judge  —  and 
that,  at  the  end  uf  1263,  a  measurement 
would  take  phce,  and  a  settlement  be  made 
with  the  plaintiffs  for  what  was  found  in 
cultivation  at  the  rate  of  2  rupees  10  annas 
per  kanee.  Ic  was  further  stipulated  that,  if, 
at  the  time  of  the  measurement,  the  plaintiffs 
were  unable  to  show  that  an  area  equal  to  three 
droons  had  been  cleared  and  cultivated,  no 
settlement  would  be  made  with  them.  Now, 
the  intervenor  has  neither  shown  that  any  such 
measurement  ever  took  place,  nor  that  the 
terms  of  the  pottah  with  reference  to  the 
quantity  of  the  land  that  was  to  be  brought 
under  cultivation  have  been  infringed.  On 
the  contrary,  we  find  the  ryot,  the  defendant, 
though  he  has  gone  over  to  the  side  of  the 
intervenor,  admitting  that  three  droons  are  in 
cultivation.  The  Judge  has  also  wholly  over- 
looked a  most  important  piece  of  evidence  in 
this  case — viz.,  the  Aft  IV.  proceedings  in 
1269  B.S,  from  which  it  is  clear  that  the 
possession  of  the  plaintiff  was  upheld  in  the 
presence  of  the  intervenor,  Parbuttee  Chow- 
drai^who  was  a  party  to  these  proceedings. 
We  therefore  fail  to  see  how  the  lease  of  the 
plaintiffs  could  have  been  legally  determined 


in  1263,  when  we  find  them  admittedly  in 
possession  in  1269. 

This  being  a  suit  for  rent,  and  the  ryot 
admitting  tenancy,  the  only  question  which 
could  properly  be  tried  as  between  the  plaint- 
iffs and  the  intervenor  was,  who  has  been  in 
the  enjoyment  of  rent  before  and  up  to  the 
time  of  the  suit.  The  intervenor  has  not 
shown  that  she  was  in  the  enjoyment  ot  rent, 
and  as  there  has  been  no  legal  determination 
of  the  plaintiffs'  lease,  the  intervenor  should 
have  been  directed  to  establish  her  title  in 
a  separate  suit. 

We  reverse  the  decision  of  the  Judge,  and 
confirm  that  of  the  MoonMff.  Costs  of  the 
Court  to  be  borne  by  the  intervenor,  Parbut- 
tee Chowdrain. 


The  8th  December  1864. 
Present ; 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Damages  (for  withholding  Receipts)  —Costs  — 
Damages  on  Arrears  of  Rent 

Special  Appeals  from  a  decision  passed  by  Mr, 
C.S.  Belli,  Judge  of  Rajshahye,  da(ed  tht 
13th  April  1864,  reversing  the  deiisions 
passed  by  Moulvie  Museentoollah,  Moonsiff, 
exercising  the  powers  of  a  Deputy  Collector 
of  that  District,  dated  respectively  the  jolk 
and  jist  December  1863. 

Cases  Nos.  1867  and  1868  of  1864  under 

Act  X.  of  1859. 

Zumeeroodunnissa  Khanum  (Defendant), 

Appellant, 

versus 

Mr.  Clement  John  Phillipe  (Plaintiff), 
Respondent. 

Cases  Nos.  1869  and   1870  of  1864  undei 

Aft  X.  of  18^9. 

Sadut  Ali  Khan  (Defendant),  Appellant, 

versus 
Mr.  Clement  John  Phillipe  (Plaintiff), 
Respondent. 

Baboos  Omesh  Ch under  Banerjee  and 
Greesh  Chunder  Ghose  for  Appellant. 

Baboo  Kalee  Mohun  Doss  for  Respondeat 

Under  section  10,  Acl  X.  of  1859,  the  power  of  » Jod|t 
to  award  damages  for  receipts  withheld  is  •'--—*- 
j  only  as  to  the  amount  to  be  awarded. 
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The  tenant  be  in?  entitled  by  law  to  double  the  amount 
paid  as  rent,  the  Judge  cannot  refuse  him  costs  on  the 
ground  that  he  had  demanded  double  what  was  due  to 
him. 

Under  Act  VI.  of  1S62,  B.  C,  the  power  to  award 
damages  on  arrears  of  rent  is  within  the  discretion  of 
tbe  Judge. 

These  are  cognate  suits,  and  have  been 
beard  together. 

Special  appeal  No.  1867  was  a  claim  by 
Mr.  Phillipe,  the  farmer  of  certnn  lands  be- 
longing to  the  special  appellant,  to  recover 
receipts  for  rent  paid,  together  with  damages 
10  the  extent  of  double  that  amount,  under 
section  10,  Act  X.  of  1859 

His  allegation  was  that  he  had  paid  two 
sums  of  Rs.  20  and  Rs.  848  respectively, 
for  which  receipts  had  been  withheld. 

It  appears  from  the  record  that,  immediate- 
ly on  the  special  respondent  instituting  the 
case,  the  proprietor  filed  a  cross-suit,  claiming 
Rs.  1,862  as  rent  due  on  the  farming  lease. 
We  shall  notice  this  suit  hereafter. 

The  Deputy  Collector  allowed  the  special 
respondent's  claim  for  the  Rs.  40,  the 
amount  of  the  first  payment  of  Rs.  20, 
plus  an  equal  amount  by  way  of  damages,  but 
dismissed  it  as  regards  the  larger  sum. 

The  Judge,  on  appeal,  held  that  proof  of 
both  payments  was  to  all  intents  and  pur- 
poses the  same.  He  decreed,  therefore,  both 
the  original  sums  paid,  with  Rs.  20  as 
damages  on  the  first  payment ;  he  withheld 
|  damages,  however,,  on  the  second  and  larger 
I  amonnt,  on  the  ground  that  the  special  re- 
spondent had  not  taken  sufficient  precautions 
to  ensure  the  rents  reaching  his  landlord. 

Against  this  decision  both  parties  appeal, 
and  first  as  regards  the  special  appellant 
Zumeeroodunnissa  Khanum. 

The  only  tangible  objection  urged  by  her 
pleader  is  that  the  Judge  held  the  payment 
of  the  rents  proved  on  no  legal  evidence. 

We  have  gone  very  carefully  through  the 
record,  and  think  that  the  evidence  was 
sufficient ;  that  it  was  legal  there  can  be  no 
doubt. 

The  receipt,  or,  to  speak  more  correctly,  the 
"roka,"  for  the  Rs.  20  was  attested  by 
its  writer,  and  it  was  not  the  special  respond- 
ent's fault  that  the  roka  for  the  larger  sum 
was  not  equally  attested.  Every  endeavour, 
was  made  by  him  to  procure  the  attendance 
of  the  writer  of  the  document,  but  he  persist- 
ently evaded  process.  This,  considering  that 
When  the  money  was  alleged  to  have  been 
paid,  Gooroo  Churn  Moonshee,  the  writer 
aforesaid,  is  admitted  to  have  been  special 
appellant's  servant,  is  a  strong  point  in  spe- 


cial respondent's  favour ;  as,  if  the  roka  had 
been  spurious,  the  special  appellant  by  pro- 
ducing the  alleged  writer,  her  own  zemin- 
dari  servant,  could  have  confuted  the  spe- 
cial respondent  at  once. 

Four  witnesses  deposed  to  the  fact  of  Mr. 
Phillipe  having  sent  Rs.  1,000  to  the  ze- 
mtndari  treasury  in  payment  of  the  rent  due 
to  special  appellant  and  her  husband  (speci- 
al appellant  in  case  No.  1870).  Their  testi- 
mony is  very  clear  and  consistent,  and 
proves  that  the  roka  was  given  as  an  acknow- 
ledgment of  the  payment. 

This,  taking  all  the  other  circumstances 
of  the  case  into  consideration,  appears  to  us 
very  sufficient  evidence  ;  at  all  events,  it  is 
perfectly  legal,  and  its  sufficiency  or  otheiwise 

!  cannot  be  considered  in  special  appeal. 

!  The  special  appeal  of  Zumeeroodunnissa 
Khanum,  No.  1867,  is  therefore  dismissed 
with  costs. 

On  the  cross-appeal  filed  by  Mr.  Phillipe 
under  this  number,  we  think  that  the  Judge 
was  wrong.  In  the  first  place,  we  do  not  see 
how  want  of  caution  is  chargeable  against 
the  former.  He  sent  his  rents  in  due  time 
by  the  hands  of  his  own  servants,  and   if 

i  their  evidence  is  to  be  believed  (and  the 
Judge  has  believed  it,  or  his  decision  must 
have  been  the  other  way),  it  was  duly  received 
by  his  zemindars.  But  were  it  otherwise, 
Mr.  Phillipe,  having  admittedly  paid  the 
money  at  the  zemindari  cutcherry,  the 
legal  and  proper  place  of  payment,  was  abso- 
lutely entitled,  on  receipts  being  withheld, 
to  damages.  Section  10  of  the  Ad  does 
not  leave  the  matter  within  the  Judge's 
discretion,  except  as  to  the  amount;  as  to 
the  tenant's  right,  the  words  are  clear 
enough — they  are  *■  shall  be  entitled  to  recover 
damages,"  so  that  the  Judge,  although  he 
might  have  assessed  the  damages  at  any  sum 
he  pleased  up  to  double  the  amount 
paid  as  rent,  had  no  power  to  refuse  damages 
altogether. 

We  therefore  reverse  this  part  of  his  order, 
and  direct  a  decree  to  be  entered  in  Mr. 
Phillipe's  favour  for  Rs.  200,  which,  under 
the  circumstances,  we  consider  a  fair  and 
equitable  measure  of  damages  for  the  injury 
sustained. 

With  regard  to  costs,  which  the  Judge 
has  likewise  refused,  we  think  that  the  lower 
Court's  judgment  must  be  amended. 

Ordinarily  the  giving  or  withholding  of 
costs  is  a  matter  within  the  Judge's  discre- 
tion, but  in  this  case  the  reason  given  £&r  re- 
fusing them  is  unsound.  The  Judge  has  with- 
held the  costs  on  the  ground  that  the  special 
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respondent  had  demanded  double  of  what  was 
due  to  him.  This  is  a  mistake.  By  laiv  he 
was  entitled  up  to  double  the  amount  paid 
as  rent ;  the  Judge  admits  that  the  sum  so 
paid  was  Rs.  868.  Special  respondent's 
claim,  therefore,  was*legal  and  proper. 

We  deciee  to  him  costs  as  well  as  damages, 
together  with  costs  on  the  special  appeal  in 
proportion  to  the  amount  decreed  in  his 
favour. 

In  special  appeal  No.  1868,  the  zemindar 
Zumeeroodunnissa  Khanum,  claimed  1,862 
rupees  as  rent. 

The  Deputy  Collector  made  sundry  deduc- 
tions, to  which  the  Judge  added  the  Rs.  848, 
payment  of  which  by  the  special  respondent 
had  been  proved.  The  balance  Rs.  333,  he 
found  to  be  more  than  covered  by  the  special 
respondent's  deposit  of  Rs.  500,  kept  in  the 
special  appellant's  hands  to  cover  any  defal- 
cation of  rent.  He  dismissed  the  suit  with 
costs. 

Zumeeroodunnissa  Khanum 's  pleader  is 
unable  to  oppose  this  rinding  in  special  appeal, 
which  is  therefore  upheld  with  costs  on 
special  appellant. 

The  remaining  two  cases  are  of  a  similar 
nature.  The  first  of  them,  No.  1869,  depends 
on  entirely  the  same  proof  as  No.  1 867.  The 
Judge,  we  observe,  has  been  somewhat  in- 
consistent in  this  case.  Here  he  has 
awarded  damages  under  section  10  of  Act  X. 
of  1859,  although  under  precisely  similar  cir- 
cumstances in  special  appeal  No.  1867  he 
refused  them. 

For  the  rest,  the  Judge  has  found  as  a  fact 
on  legal  evidence  that  the  money  was  paid, 
and*  there  is  therefore  no  ground  for  special 
appeal. 

With  regard  to  special  appeal  No.  1870,  in 
which  it  is  admitted  that  there  is  an  arrear 
of  rent  due  by  the  special  respondent,  the 
special  appellant  objects  that  he  ought  to 
have  been  allowed  damages  in  the  same  pro- 
portion as  the  special  respondent.  But  we 
observe  that  the  power  to  give  damages 
on  arrears  of  rent  is,  by  Aft  VI.  of 
1862,  B  C,  within  the  discretion  of  the 
Judge,  and  it  is  not  like  that  under  Aft  X.  of 
1859,  only  discretionary  as  to  the  amount  to 
be  given. 

By*  the  first-named  Act,  the  Judge  has 
power  either  to  give  or  not  to  give,  and  his 
decision  (there  being  no  mistake  in  fact,  as 


was  the  case  in  the  former  suit),  adverse 
to  the  special  appellant,  is  no  ground  of 
appeal. 

This  appeal,  therefore,   is  also  dismissed 
with  costs. 


The  9th  December  1864. 

Present  .• 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Interveners  (Proofs  of  Receipt  and  Enjoy- 
ment of  Rent  by). 

Case  No.  1435  ol  ^64  under  Act  X.  of  1859. 

Special  Appeal  from  a.  decision  passed  hy 
Mr.  J.  K.  Muspra//,  Judge  of  Purntah, 
dated  the  22nd  March  1864,  reversing  a 
decision  passed  by  the  Deputy  Collector 
of  that  District,  dated  the  28th  July  1862. 

Rajah  Enaet  Hossein  and  others  (Interveners), 

Appellants, 

versus 

Rajah  Syud  Ahmed  Rezah  and  others 
(Plaintiffs),  Respondents. 

Baboo  Otool  Chunder  Mookerjee  and  Moon- 
shee  Abbas  Ali  Khan  for  Appellants. 

Mr.  C.  Gregory  for  Respondents. 

A  ryot's  admitted  payment  of  rent  to  an  intervener* 
a  suit  brought  against  the  ryots  is  not  suffident  evi- 
dence to  impugn  the  Judge's  finding*  that  the  intcrye** 
has  given  no  proof  of  receipt  and  enjoyment  by  bi«  <"■ 
the  rent  claimed. 

This  suit  was  remanded  for  the  lower 
Courts  to  try,  under  section  77,  Act  X.  of, 
1859,  the  question  as  to  the  actual  receipt 
and  enjoyment  of  the  rent  by  the  special 
appellant,  who,  in  a  suit  brought  by  another 
party,  opposed  the  right  of  that  party  to  ifat| 
rents. 

It  has  now  been  found  by  the  Jndge  tbatl 
the  special  appellant  had  given  no  proof  of] 
the  receipt  and  enjoyment  by  him  of  thereat] 
claimed,  and  he  accordingly  gives  a  decree loj 
the  party  who  was  the  plaintiff  in  the  soil 

It  is  contended  in  special  appeal  that  tberel 
was  evidence  that  the  special  appellant  vail 
in  the  enjoyment  of  the  rent,  for  the  rj«t| 
admitted  payment  of  rent  to  the  special  aa>[ 
pellant.  We  hold  this  to  be  no  sufficieat 
evidence,  and,  seeing  nothing  whereby  M 
judgment  of  the  Court  below  can  be  M 
pugned,  we  dismiss  the  special  appeal  vtt| 
costs* 
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The  9th  December  1864. 

Present : 

'  The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Bona-fide  Lessees  without  Title  (Liability 
of) — Purchasers— Mesne-profits. 

Case  No.  224  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Jugobundoo  Banerjee,  Principal 
Sudder  Ameen  of  Tipper  ah,  dated  the  29th 
March  1864. 

■  ^^ 

Mahomed  Kamil  (Defendant),  Appellant, 

versus 

Gobind  Chunder  Sein  (Plaintiff), 
Respondent. 

Baboos  Kishen  Kishore  Ghose  and  Sreenath 
Banerjee  for  Appellant. 

Mr.  R.  T.  Allan  and  Baboo  Sreenath  Doss 

for  Respondent. 

Suit  laid  at  Rs.  5,708-8. 

_  • 

The  plaintiff  having  failed  in  a  former  suit  to  estab- 
lish his  title   under  two  leases  against  a  purchaser, 

•  HELD  that  he  was  not  thereby  barred  from  pleading 
,  in  this  suit  the  bona  fides  of  his  leases  as  exempting 
,  hia  from  the  purchaser's  claim  from  wasilat  during 

•  the  plaintiff's  possession  as  lessee. 

.  The  plaintiff  is  purchaser  at  an  auction- 
1  lale,  held  before  the  late  Master  of  the  late 
1  Supreme  Court,  of  the  rights  and  interest 
'  of  the  late  Kishnanund  in  a  property  desig- 
nated  Chur  Batta,   in   Pergunnah  Sundeep, 

•  Zillah  Bhulloa.    The  purchase  was  made  in 

1  Calcutta  on  the  20th  December  1856,  and 
the  plaintiff  obtained  the  bill  of  sale  on  the 

1  5U1  January  1857.  About  three  years  after 
or  on  the  and  December  1859,  the  plaintiff 
applied  to  the  Zillah  Judge  to  put  him  in 
Vol.  I. 


possession  of  his  purchased  property.  Op- 
position was  made  by  three  different  parties, 
among  whom  was  Mahomed  Kami),  the  ap- 
pellant before  us.  His  objections  and  those 
of  the  other  objectors  were  overruled,  and 
the  plaintiff  was  put  into  possession. 

On  this,  Ashun  Jumma,  one  of  the  objec- 
tors, filed  a  regular  suit  to  set  aside  the 
order  overruling  his  objections.  His  allega- 
tions in  that  suit  were  that  the  late  proprie- 
tor Kishnanund  left  two  widows,  Bama 
Soonduree  and  Raj  Koomaree.  The  former 
of  these  gave  a  farming  lease  of  her  8  annas  of 
the  property  in  suit  to  Bux  Ali  for  nine  years, 
from  1262  to  1269.  In  Jeit  of  the  same 
year,  Bux  Ali  gave  Mahomed  Kamil  a  sub- 
lease. In  like  manner,  the  other  wife  of 
Kishnanund  gave  a  farming  lease  of  her  8 
annas  in  the  property  in  suit  to  Mahomed 
Kamil  for  five  years,  from  Bhadoon  1260  to 
the  end  of  1265.  Both  these  widows  again 
transferred  their  rights  to  collect  the  rents 
from  Mahomed  Kamil  and  Bux  Ali  to 
Ashun  Jumma,  and  by  him  the  rents  of  the 
farms  held  by  these  two  persons  were  col- 
lected. 

In  that  suit  of  Ashun  Jumma  versus 
the  present  plaintiff,  it  was  held  by  the 
Zillah  Judge  that  the  widows  of  Kishnanund 
had  no  right,  title,  or  interest  in  the  proper- 
ty  of  which  they  had  granted  the  pottahs 
to  Ashun  Jumma;  and  the  suit  of  Ashun 
Jumma  to  set  aside  the  order  passed  in  the 
summary  department  by  the  Zillah  Judge, 
rejecting  his  claim  to  be  maintained  in 
possession,  was  consequently  dismissed. 

The  present  suit  of  the  plaintiff,  the 
purchaser  at  the  auction-sale  before  the 
Master  of  the  Supreme  Court,  is  for  the 
recovery  of  mesne-profits  from  the  date  of 
his  purchase  to  the  date  when  the  objections 
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raised  to  his  application  to  be  put  into  posses- 
sion were  disposed  of.  He  sues  Ashun  Jum- 
ma,  Bux  AH,  and  Mahomed  Kamil  for  these 
mesne-profits. 

These  parties  have  been  held  by  the 
Court  below  as  liable  jointly  and  severally 
for  the  wasilat  claimed. 

The  only  party  who  has  appealed  from 
this  decision  is  Mahomed  Kamil,  and  we 
shall  only,  therefore,  have  to  consider  the 
case  as  it  affects  him. 

The  Principal  Sudder  Ameen  considers 
this  decision  in  the  former  suit  of  Ash- 
un Jumma  versus  the  present  plaintiff  is 
a  conclusive  finding  that  the  deeds  of  ijarah 
and  dur-ijarah  set  up  by  Mahomed  Kamil 
were  false,  and  got  up  deeds  in  order  to  keep 
the  present  plaintiff  out  of  possession  of 
his  purchase. 

Now,  in  the  former  suit  of  Ashun  Jum- 
ma, Mahomed  Kamil  was  no  parly ;  t there- 
fore the  decision  in  that  case,  on  which  the 
Principal  Sadder  Ameen  exclusively  relies, 
is  in  no  way  conclusive  or  binding  against 
him.  Nor, -in  a  suit  where  Kamil  was  not 
represented,  could  any  opinion  be  given 
in  respect  to  him,  and  the  deeds  on  which 
he  held  be  taken  as  decision  of  the  slightest 
effect  in  any  after-suit  in  which  the  bona 
fides  of  his  deed  was  a  matter  for  adjudica- 
tion. On  this  point,  therefore,  the  judg- 
ment of  the  Principal  Sudder  Ameen  is 
utterly  erroneous. 

Nor  can  the  order  of  the  Judge  in  the 
summary  department,  disallowing  the  claim 
of  Mahomed  Kamil  to  hold  his  lease  and 
his  sub-lease,  be  any  bar  to  Mahomed  Kamil 
against  pleading  the  bona  fides  of  his 
leases  in  this  suit  as  exempting  him  from 
the  claim  of  wasilat.  It  being  found  that 
the  widows  from  whom  he  derived  his  title 
had  no  right  themselves,  it  was  rightly  held 
that  he  had  no  ground  on  which  he  could  op- 
pose the  entry  of  the  purchaser.  But  it  is 
altogether  another  question  whether,  while  he 
was  in  possession  as  the  widows'  lessee,  he 
is  liable  to  the  purchaser  for  wasilat. 

If,  then,  the  former  decision  in  Ashun 
Jumma's  case  is  not  a  res  adjudicate  if  the 
summary  order  of  the  Judge  did  not  dispose 
of  the  question  of  the  bona  fides  of  the  leases 
set  up  by  Mahomed  Kamil,  and  if  the  bona 
fides  of  those  leases  is  a  point  material  to  the 
question  of  Mahomed  Kamil's  liability  for  the 
wasilat  claimed  in  this  suit,  there  is  nothing 
to  prevent  the  Court  from  going  into  that 
question. 

Thesa  is  no  ground  whatever  for  sup- 
poqng  that  Kamil  did  not  hold  the  land  under 


these  leases,  or  that  he  held  them  only  undei 
colour  of  those  leases  in  order  to  keep  the 
purchaser  out  of  possession.  One  of  the  leases 
was  acquired  several  years  before  the  pre- 
sent plaintiff  bought  the  property.  Both 
were  acquired  long  before  he  made  it  known, 
by  his  application  to  the  Zillah  Judge,  that  he 
had  purchased  the  property.  The  purchase 
was  made  in  Calcutta;  and,  while  ii  is  very 
probable  that  Mahomed  Kamil  was  quite 
ignorant  of  the  purchase  having  been  made, 
there  is  nothing  to  show  that  he  did  not 
know  of  the  purchase  until  the  purchaser 
applied  to  the  Zillah  Judge  to  be  put  into 
possession. 

The  widows,  it  is  clear,  were  in  possession ; 
and  being  the  ostensible  proprietors,  Kamil 
was  justified  in  dealing  with  them  as  the 
owners.  Being  a  bond-fide  lease  bolder, 
Mahomed  Kamil  can  only  be  considered  to-be 
in  wrongful  possession,  and  liable  in  conse- 
quence to  wasilat  to  the  rightful  owner,  from 
the  date  when  he  became  aware  of  the  title 
of  the  rightful  owner.  We  hold  that  he  can- 
not be  fixed  with  this  knowledge  prior  to 
the  enquiry  which  terminated  in  the  dis- 
covery thai  the  widows  had  no  title  to  give 
him  the  leases;  and  as  he  gave  up  possession 
then,  he  has  not  incuned  any  liability  to 
account  to  the  plaintiff  in  mesne-profits. 

The  ground,  then,  on  which  mesne-profits 
are  claimed,  being  that  Mahomed  Kamil  held 
no  lease  at  all,  and  that  such  allegation  was 
a  mere  pretence,  and  there  being,  in  our  opi- 
nion, no  reason  to  regard  Kamil's  lease  as 
otherwise  than  a  bond  fide,  we  refuse  10 
allow  the  pleader  to  raise  the  argument  of 
Kamil's  liability  on  the  ground  of  his  failure 
to  prove  that  he  paid  his  rents  for  the  period 
for  which  wasilat  is  claimed  to  the  widows. 
If  it  is  as  rent  that  the  plaintiff  has  a  claim 
against  Kamil,  he  may  sue  for  it  in  the  proper 
Court,  which  is  Jhe  Court  of  the  Collector. 
But  this  suit  not  being  one  for  rent,  but  for 
wasilat,  we  hold  that,  under  the  circum. 
stances  of  the  case,  Mahomed  Kamil  is  not 
liable. 

In  this  view,  we  reverse  the  judgment  of 
the  Court  below,  and  dismiss  the  plaintiff's 
suit  with  all  costs  of  suit. 


The  9th  December  1864. 

Present: 

The  Hon'ble  C.  B.  Trevor,  W.  Morgan,  and 
G,  Campbell,  Puisne  Judges. 
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Judgment  (of  Lower  Appellate  Court). 
Case  No.  233  of  1864. 

Special  Appeal  fron  a  decision  passed  by 
Mr,  E.  F  Lautour,  Judge  of  Palna,  dated 
the  22nd  September  1863,  affirming  a 
decree  of  Moulvie  Syud  Sukhazvut  Hos- 
sein,  Principal  Sudder  Ameen  of  that  Dis- 
trict, dated  the  13th  November  1861. 

Ommutul  Fatima  Begum  (Plaintiff), 
Appellant, 

versus 

Mussamut  Jonee  Khanum  and  another 
(Defendants),  Respondents* 

Messrs.  J  Arratoon,  R.  E.  TwidaU,  and 
A.  F.  Ling  ham  for  Appellant. 

Baboo  Mohendto  Loll  Shame  and  Moulvie 
Murhumut  Hossein  for  Respondents. 

Held  by  the  majority  of  the  Court  (their  construction 
of  the  judgment  of  the  Lower  Appellate  Court  being  that 
it  did  not  state  the  opinion  of  that  Couit,  but  merely 
what  had  been  the  opinion  of  the  Court  of  first  instance) 
that  the  judgment  was  defective. 

Mr.  Justice  Campbell. — It  appears  to  me 
that,  though  the  Judge's  grammar  is  some- 
what  obscure,   he    ifndoubtecHy    means    to 
express  his  concurrence  in  an   adoption   of 
the  judgment  of  the  Principal  Sudder  Ameen. 
The  Principal  Sudder  Ameen   has  given   a 
very  clear  and   good  judgment.     It   is  not 
necessary  in  confirming  a  decree  to   be   so 
fall  and  explicit  as  in  reversing   a   decree 
and  passing   a  new  decree.     The  case  has 
been  the  subject  of  reversal,  remands,  and 
much  litigation.     There  is  now,  saving  the 
dabious  construction  of  a  single  word  of  vari- 
1  able  use,  a  direct  and,  I  think,  a  satisfactory 
decision.     Tne  appellant's  main   contention 
is  only  that,  by  the  u$e  of  the  word  "  there- 
fore "  in  an  inappropriate  place,  the  Judge  has 
J  made  himself  seem  to  say  that  he  decides  as 
he  does  decide  only  because  the    Principal 
[Sudder  Ameen  has  so  decided,  and  because 
I  the  High  Court,  in  so  far  as  it  expressed  an 
opinion  on  the  construction  of  a  document 
ibefore    it,    inclined   to  construe  it  in  a  way 
not  altogether  unfavourable  to  the  defendant. 
But  I  canno:  suppose  that  the  Judge   was 
Teally  so  ignorant  of  his  functions.    Indeed,  he 
states  the  issue,  and  finds  the  issue  clearly. 
He  only  misplaces  the  "therefore,"  or  uses  it 
in  the  sense  of  •'  then."     This  plea,  that  the 
Judge  did  not  decide  for  himself,  but  only 
followed  the  Court  below,  was  not  taken  in 
the  written   grounds  of  appeal.     And,   alto- 
£ether,  I  would  not  now  give  effect  to  it  at 


this  stage  of  the  proceedings  to  re-open  the 
case  again  by  a  fresh  remand,  there  being, 
to  my  view,  no  sufficient  ground  of  special 
appeal. 

The  other  objections  are  disposed  of  by 
the  view  I  have  taken,  that  the  decision  of 
the  Judge  is  an  adoption  of  the  decision  of 
the  Principal  Sudder  Ameen,  and  that  the 
latter  is  quite  satisfactory.  As  to  the  admis- 
sion of  the  secondary  evidence  (copies  of 
depositions  in  a  former  suit  without  direct 
proof  that  the  witnesses  were  dead),  I  think 
that  objection  should  have  been  taken  at-  the 
time,  and  that,  as  it  clearly  was  not  taken,  it 
is  too  late  to  object  now,  looking  to  the 
practice  of  our  Courts.  The  evidence  of  the 
witnesses  does  not  directly  prove  the  fact 
shortly  stated  by  the  Judge,  but  step  by 
step  they  prove  the  circumstances  leading  to 
that  result  as  correctly  set  forth  in  the  judg- 
ment of  the  Principal  Sudder  Ameen.  I 
would  dismiss  the  appeal  with  costs. 

Mr.  Justice  Trevor. — Plaintiff  in  this 
case  sued  for  the  recovery  of  Rs.  4,774-12-8, 
principal  and  interest,  being  the  amount 
paid  by  her  on  account  of  the  defendant 
in  satisfaction  of  a  decree  of  Court.  The 
decree  was  for  Rs.  10,574,  and  according 
to  the  plaintiff's  statement,  was  a  joint  decree 
in  which,  as  between  themselves,  their  liabi- 
lities were  equal ;  that  plaintiff  was  under 
the  decree  liable  t)  pay  only  3,524  rupees, 
but  she  actually  paid  5,912  rupees;  she 
therefore  now  sues  for  the  excess  paid  by 
her,  Rs.  2,387,  with  interest. 

The  defendant  states  that  the  property 
of  the  late  Coicnel  Kullab  Ali  Khan,  the 
ancestor  of  both  pirties,  was  divided  into 
9  and  7  annas ;  that  the  bond  was  exe- 
cuted to  satisfy  his  debts;  that  they 
have  paid  the  portion  of  the  decree  pro- 
portionate to  their  interests  in  the  Colonel's 
estate ;  and  that  the  plaintiff's  claim  is  unjust. 

After  the  case  had  been  long  before  the 
Courts,  it  came  up  to  this  Court,  in  special 
appeal,  on  the  part  of  the  defendants,  and 
the  Court,  on  the  8th  July  1863,  remanded 
the  case  with  the  following  observations: 
"  We  entirely  agree  with  the  Judge  that,  as 
"a  general  rule,  when  a  judgment  has  been 
"  obtained  against  the  parties  to  a  joint  bond, 
"  and  one  of  the  debtors  pays  more  than  his 
"  share,  he  is  entitled  to  a  contribution ;  and  in 
"  the  absence  of  ali  evidence  to  the  contrary 
"  on  the  part  of  his  co-debtors,  it  must  be  pre- 
''  sumed  that  they  are  liable  jointly,  and  the 
/'decree  for  conribution  will  proceed  cWthat 
"  principle ;  but  in  the  present  case  the  bond 
"is    by  the  plaintiff   and    her    co-obligees, 
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"describing  themselves  as  heirs  of  Colone 
"  Kullab  Ali  Khan,  and  proprietors  of  certain 
"properties  which  had  belonged  to  him.  It 
"  proceeds  to  state  that  moneys  were  due  on  a 
"bond  which  is  stated  to  be  dated  in  the 
"  Colonel's  lifetime,  and  on  a  hoondee,  and 
"  states  that  4  these  sums  became  payable  by 
"  us ; '  and  that  '  we  are  now,  for  necessities 
"  of  our  own,  borrowing  further  moneys.'  To 
"say  the  least,  this  bond  is  consistent  with 
"  evidence  which  seems  to  have  been  adduced 
"  on  the  part  of  the  now'  appellant  to  the  effect 
"that  the  several  moneys  >vere  due  from  the 
"  parties  as  heirs  of  Colonel  Kullab  Ali  Khan ; 
"  and  whether  the  debt  or  any  part  of  it  was 
"  legally  or  equitably  due  from  ihe  Colonel  in 
"his  lifetime,  or  borrowed  by  his  heirs  as 
"such  to  be  applied, for  the  purposes  of  his 
"  estate,  or  under  his  will  to  carry  his  direction 
"into  effect,  appears  to  make  no  differ- 
"  ence.  The  liability  of  the  defendant  de- 
fends on  the  equitable  rights  of  the  parties 
"as  between  themselves,  and  not  upon  the 
"  question  what  are  their  legal  liabilities  as 
"between  themselves  and  the  obligee  of  the 
"  bond.  We  remand  the  case  for  trial  with 
*'  reference  to  these  directions,  because  we 
"think  the  Judge  was  wrong  in  treating  the 
"bond  as  determining  the  liabilities  of  the 
"  respective  parties  to  this  suit." 

On  the  case  being  remitted,  it  went  before 
the  Principal  Sudder  Ameen,  who  found,  for 
reasons  into  which  it  is  unnecessary  to  enter, 
that  the  plaintiff  and  defendant  were  liable 
under  the  bond  in  the  proportion  of  7  and  9 
annas ;  he  therefore  dismissed  the  plaintiff's 
suit  with  costs. 

On  appeal  to  the  Judge,  that  officer  ob- 
served  that  the    issues    appear  to  be  these : 
Was  the  money  borrowed  on  account  of  the 
debts  due  by  Kullab  Ali  Khan  at  his  death, 
or  was  it  borrowed  on  account  of  Tasooduck 
Hossein  and   his  mother  and    sister? — and 
if    it    was    borrowed    on    account    of    the 
father's    debts,    then    in    what    proportion 
should  the  parties  be  liable  under  the  bond 
as    between  themselves?    The  Judge    then 
proceeds:  "Moulvie  Sukhawut  Hossein  has 
"  found  that  the  debt  was  ijmalee,  and  should 
"  have  been  liquidated  according  to  the  divi- 
sion of  the  property  held  by  Kullab  Ali 
"Khan;   further,  that,  according  to  certain 
"  evidence,  it  appears  that  the  debts  were  due 
"  on  account  of  moneys  borrowed  to  liquidate 
"liabilities     incurred     during    the     lifetime 
"of   the  Colonel     Tne  Judges  of  the  High 
"  Cdmt  have  taken   a   similar  view  of  this 
'lease;  it  appears,  therefore,  that  the  defend- 
"  ants  had  liquidated  the  debts  due  by  them 


"  according-  to  the  division  made  by  the 
"  family  under  Mahomedan  law,  and  it  fol- 
"  lows,  therefore,  that  the  plaintiff  has  no- 
"  thing  more  to  receive  from  the  defend- 
"  ants."  The  Judge  then  affirmed  the  judg- 
ment of  the  Principal  Sudder  Ameen. 

Plaintiff  now  appeals  specially,  urging 
that  the  Judge  relies  on  the  judgment  of  the 
Principal  Sudder  Ameen,  and  on  a  supposed 
finding  of  the  High  Court ;  and  on  these  two 
grounds,  without  looking  at  the  evidence 
himself,  he  decreed  the  case  adversely  to 
her ;  that  this  is  an  erroneous  course,  inas- 
much as,  on  a  point  of  evidence,  the  High 
Court  did  not  express  and  could  not  express 
any  opinion,  and  inasmuch  as  the  judgment 
of  the  Principal  Sudder  Ameen,  instead  of 
forming  a  ground  of  his  own,  was  before  the 
Judge  for  the  purpose  of  dissection,  and, 
if  necessary,  of  amendment. 

It  appears  to  me  that  the  Judge's  judg- 
ment is  no  proper  judgment  at  all,  and  that 
the  animadversions  made  on  it  by  the  special 
appellant  are  correct.  I  would  therefore  re- 
mit it  for  the  Judge  to  come  to  a  clear  finding 
on  the  issue  laid  down  by  him  after  a  careful 
analysis  of  the  evidence  on  the  record. 

Mr.  Justice  Morgan, — I  think  with  Mr. 
Justice  Trevor  that  the  Zillah  Judge  has  not 
pronounced  any  judgment  of  his  own. 
He  states  the  finding  of  the  Principal  Sad- 
der Ameen,  and  he  further  gives  what  he 
(very  erroneously)  supposes  to  be  the  view 
held  by  the  High  Court.  What  then  follows 
in  his  written  judgment  is  rather  the  lan- 
guage of  one  who  accepts,  as  binding,  the 
conclusions  arrived  at  by  others  than  the 
expression  of  his  own  independent  opinion, 
which  he  has,  1  think,  nowhere  stated. 


The  9th  December.  1864. 

Present; 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Set-off— Claim  for  Rent— Suit  for  Money  ptii 
for  Revenue  to  protect  a  Lease. 

Special  Appeal  from  a  decision  passed  by  Mtulne . 
Shaikh   Ali  Azim  Khan,  Principal  Sudder 
Ameen  of  Behar,  dated  the  28th  April  1864,1 
affirming  a  decision  passed  by  Moulvie  Sym\ 
Mahomed  Wajid  Khan,  Sudder  Ameen  ofthei 
District,  dated  the  24th  September  1863m 
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Heera  Lall  (Plaintiff),  Appellant, 

versus 

.    Bishen  Suhaye  and  others  (Defendants), 

Respondents. 

Baboos  Kishen  Succa  Mookerjee  and  Khet- 
ternath  Rose  for  Appellant. 

Mr.  J.  Baptist  for  Respondents. 

A  claim  for  rent  cannot  be  pleaded  as  a  set-off  in  a 
suit  for  money  paid  by  the  plaintiff  on  account  of 
revenue  to  protect  a  lease  in  the  nature  of  a  mortgage 
held  by  him. 

We  think  that  the  Court  below  is  wrong. 
The  suit  was  for  a  refund  of  certain  sums 
paid  by  the  plaintiff,  special  appellant,  on 
account  of  revenue  paid  to  protect  a  lease  in 
the  nature  of  a  mortgage  held  by  the  special 
appellant. 

The  special  respondent  claimed  a  set-off 
On  account  of  rent  due  to  him,  well  knowing, 
as  now  admitted  by  his  pleader,  Mr.  Baptist, 
that  the  rent  claimed  was  barred  by  lapse  of 
time. 

We  think  that,  in  a  suit  of  the  nature  of 
the  present  suit,  the  defendant  could  not  set 
up  a  plea  of  set-  off  of  the  description  pleaded 
it  all,  inasmuch  as  his  claim  for  rent  was 
an  independent  claim,  and  one  which  he  could 
have  enforced  in  the  Collector's  Court.  The 
pleader  for  the  special  appellant  has  shown 
os  a -case  which  he  thinks  is  in  point;  but  we 
find  that  the  deed  pleaded  in  that  case  vaiied 
the  terms  of  the  original  lease,  and  was  not, 
as  the  pleader  states,  a  demand  upon  a  bond 
*et-off  against  a  demand  for  rent. 

We  reverse  the  decision  of  the  Principal 
Sadder  Ameen  with  costs  and  interest. 


The  9th  December  1S64. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Puisne  Judges. 

Limitation— Lakheraj. 

Case  No.  1981  of  1864. 

Special  Appeal  from  a  decision  passed  by  Baboo 
Gobtnd  Chunder  Chowdhry,  Principal  Sudder 
Ameen  of  Beerbhoom,  dated  the  23rd  April 
1864,  affirming  a  decision  passed  by  the  Moon- 
siff  of  that  District,  dated  the  nth  September 
1863. 

Munneah  Lall  Baboo  (Plaintiff), 
Appellant, 

versus 

{  Mnlkessur  Banerjee  and  others  (Defendants), 

Respondents. 


Baboo  Roopnath  Banerjee  for  Appellant. 
None  for  Respondents. 

Even  where  the  validity  of  a  lakheraj  may  be  question- 
able, the  lakherajdar  can  plead  limitation  on  proof  of  his 
ancestors  having  been  in  possession  before  1790. 

This  was  a  suit  on  the  part  of  a  putnee- 
dar  to  resume  certain  lands  held  by  the  de- 
fendants as  invalid  lakheraj. 

The  defence  was  that  the  land  had  been 
held  as  rent-free  from  before  the  year  1 760. 

Both  lower  Courts  held  that  the  suit  was 
barred  by  limitation.  • 

It  is  urged  in  special  appeal  that  the  evi- 
dence on  which  the  Principal  Sudder  Ameen 
has  relied  is  no  legal  proof  of  the  lakheraj. 

We  see  no  reason  to  interfere.  The  case 
was,  we  observe,  originally  referred  to  the 
Collector  under  Regulation  II.  of  1819,  and 
that  officer  reported  in  favour  of  the  genuine- 
ness of  the  defendants'  title. 

The  Principal  Sudder  Ameen  has  decided 
on  the  kyfeut  filed  in  the  Collectorate  in 
the  year  1193  B.  S.  (1786  A  D.),  in  which 
the  land  is  mentioned  as  having  been  grant- 
ed by  sunnud,  and  on  the  evidence  of  a  num- 
ber of  witnesses,  who  have  deposed  that  the 
defendants'  ancestors  were  in  possession  of 
the  disputed  land  from  before  the  settlement. 

The  Principal  Sudder  Ameen's  decision 
as  to  the  validity  of  the  lakheraj  is  on  the 
facts.  But,  were  the  validity  questionable,  the 
special  respondent  would  still  have  a  good 
title  in  accordance  with  the  precedent  of  the 
Court,  dated  April  15th,  1861,  he  having 
proved  by  evidence,  which  the  Lower  Ap- 
pellate Court  relies  on,  that  his  ancestors 
were  in  possession  before  the  year  1790 
A.  D.  In  such  case  limitation  would,  of 
course,  bar  the  suit. 

We  see,  therefore,  no  ground  for  special 
appeal  in  this  case,  and  dismiss  the  appeal 
with  costs. 


The  9th  December  1864. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Application  for  Summons  against  a  Party  to  ao- 
pear  as  a  Witness— Order  of  Court  when  finaJ. 
Case  No.  1986  of  1864. 

Special  Appeal  from  a  decision  passed  by  Moulvie 
Nazeeroodeen  Mahomed,  Principal  Judder 
Ameen  of  Hooghly,  dated  the  20th  April  i8toit 
affirming adecision  passed  by  Moulvie  Tophel 
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Mahomed,  Moonsiff  of  that  District,  dated  the 
29th  June  1863. 

Hara  Chand  Poramanick  (one  of  the 
Plaintiffs),  Appellant, 

versus 

Krishto  Mohun  Giree  and  others 
(Defendants),  Respondents. 

Baboo  Ranee  Nalh  Rose  for  Appellant. 

Raboo  Hem  Chunder  Ranerjee  for 
Respondents. 

Section  162  of  the  Code  of  Civil  Procedure  does  not 
give  the  lower  Court  an  absolute  power  either  to  allow 
or  refuse  the  issue  of  a  summons  against  a  party  to  ap- 
pear as  a  witness.  If  the  Court  exercises  the  power 
adversely  to  the  petitioner,  its  order  is  not  final,  except 
when  it  gives  reasonable  grounds  for  its  decision. 

• 

We  think  that  the  Principal  Sudder 
Ameen  was  wrong  in  this  case.  It  appears, 
from  the  record  that  the  plaintiff  requested 
that  the  defendants  might  be  summoned  to 
give  evidence  in  the  case,  and  further  stated 
that  he  was  willing  to  rest  his  case  entirely 
upon  their  testimony.  The  Moonsiff  refused 
the  application,  merely  on  the  ground 
that  he  felt  certain  that  the  defendants 
would  not  appear  if  called  on.  The  Prin- 
cipal Sudler  Ameen  has  upheld  this  older. 

It  is  contended  by  the  special  respondent's 
pleader  that  section  162  of  the  Civil  Code 
gives  the  lower  Court  an  absolute  power  in 
this  matter,  either  to  allow  or  to  refuse  the 
summons.  We  do  not  think  so.  No  doubt, 
when  a  lower  Court  exercises  the  power  ad- 
versely to  the  petitioner,  and  gives  reason- 
able groundsfor  its  decis  on,  such  order  would 
be  final.  But,  in  the  present  case,  the  rea- 
sons assigned  are  really  no  reasons  at  all. 
The  Moonsiff  chose  to  think  that,  because 
the  parties  summoned  did  not  come  forward 
in  a  previous  case,  they  would  therefore 
certainly  absent  themselves  in  this,  and  that 
it  was  waste  of  lime  summoning  them.  It 
is  needless  for  us  to  observe  that  a  witness, 
who  might  have  very  sufficient  reasons  for 
not  wishing  to  give  evidence  in  one  case, 
might  be  perfectly  willing  to  come  in  the 
other;  but  under  the  present  circumstances, 
where  a  plaintiff  distinctly  binds  himself  to 
set  the  issue  of  his  claim  on  the  evidence  of 
the  man  opposing  it,  and  where  there  is  no 
reason  shown  why  that  man  should  be  ex- 
cused f  om  attendance,  we  think  that  a 
Cou^would  not  be  justified  in  refusing  his 
petition,  except  on  such  grounds  as  are  alto- 
gether wanting  in  the  present  case. 


We  remand  the  case,  therefore,  to  tbe 
Court  of  first  instance,  with  directions  to 
the  Moonsiff  to  issue  the  usual  summons 
on  the  parties  named.  If  they  refuse  their 
attendance,  the  Moonsiff  will*  decide  the 
case  in  accordance  with  the  provisions  of 
section  162  of  the  Civil  Code. 


The  9th  December  1864. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Appellate  Court  (Remands  by)— Section  354. 
Act  VIII.  of  1859— Enhancement— Abwabs 
and  mahtots. 

Case  No.  1889  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr.  W. 
T.  Tucker,  Judge  of  Backergunge,  dated  th$ 
3rd  June  1864,  reversing  a  decision  of  Babo*. 
Gocool  Chunder  Roy,  Deputy  Collector  of  that- 
District,  dated  the  1st  December  1863.  . 

Mr.  Herrikosim  and  others  (Defendants),    : 

Appellants, 

versus 

.■I 
Mr.  W.  Stephenson  and  others  (Plaintiffs  and  : 

Defendants),  Respondents. 
Raboo  Mohinee  Mohun  Roy  for  Appellant*. 
Mr.  C.  Gregory  for  Respondents. 

An  Appellate  Court  cannot  remand  a  case  unless  Ar 
lower  Court  has  disposed  of  it  upon  a  preliminary  portfc 
so  as  to  exclude  any  evidence  ot  iact  which  appears  to  | 
the  Appellate  Court  essential  to  the  rights  of  the  partfci. 
If  the  Judge  finds  the  evidence  on  the  record  iosafio*' 
ent  to  enable  him  to  come  to  a  right  deterraioatxw  « 
any  qu  >stion,  he  should  proceed  under  section  354.  Act 

VIII.  of  1859. 

'     The  pottah  contemplated  a  measurement  of  tbelatal 
and  an  assessment  of  a  progressive  jumma  ioclwr" 
abwabs  and  mahtots.  But  as  abwabs  and  mahtots  arei 
longer  legally  leviable,   held  that  the  zemindar  «r 
entitled  to  a  fair  and  equitable  rate  as  prevailing  in  * 
neighbourhood. 

The  special  respondent  is  the  zemindar; 
the  special  appellant  an  ousut  talookdar. 

The  zemindar,  after  issue  of  notice  under 
section  13,  sued  to  enhance  the  rent  of  the 
special  appellant's  talook. 

The  Judge  has  remanded  the  case  to  the 
Deputy  Collector  to  take  evidence  as  to  the 
prevailing  rate,  and  to  come  to  a  decision  a 
to  what  is  a  fair  and  proper  rate. 

The  talookdar  appeals  and  urges— 

1  st.— That  the  Judge  could  not  remand  M 
case  at  all. 
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2nd. — That,  according  to  the  terms  of  the 
poitah,  the  rate  of  rent  is  a  fixed  one,  and 
further  enquiry  on  that  point  is  superfluous. 

We  think  that  there  is  some  reason  for  the 
fkst  ground  of  appeal.  The  Court  of  first 
Instance  did  not  dispose  of  ihe  case  upon  a 
preliminary  point,  so  as  to  exclude  any  evi- 
dence of  fact  which  appeared  to  the  Appellate 
Court  essential  to  the  rights  of  the  parties. 
(See  sections  351  and  352.) 

The  Deputy  Collector  held  that* 6  iupees 
per  kanee  was  the  prevailing  rate.  If  the 
Jodge  found  the  evidence  on  the  record  in- 
sufficient to  enable  h'm  to  come  to  a  right 
'determination  of  the  rent,  he  should  have 
.proceeded  under  section  354  of  the  Code. 
The  pleader  for  the  special  appellant  has  called 
Our  attention  to  a  case*  which  is  precisely  in 
point. 

On  the  second  point,  we  think  that  the 
pottah  is  not  a  mokureree  one,  neither  has 
the  special  appellant  held  the  talook  at  a 
fixed  rent  which  has  hot  been  changed  from 
'  e  lime  of  the  permanent  settlement.  The 
tab,  is  dated  in  1205,  long  subsequent  to 
e  peimanent  settlement.  The  terms  of  it 
ntemplate  a  measurement  and  an  assessment 
the  lands  found  in  cultivation  of  a  pro- 
essive  jumma,  varying  from  4  to  6  rupees 
r  kanee,  including  the  established  abwabs 
mahtots  as  paid  by  other  talookdars.  Now, 
abwabs  and  mahtots,  which  formed  part 
the  rent  payable,  and  probably  a  large 
ion  of  it,  are  no  longer  legally  leviable, 
zemindar  is  clearly  entitled  to  have  a 
rate  fixed,  such  as  is  paid  by  ousut 
fedars  in  the  neighbourhood,  who  hold 
of  similar  quality  with  similar  advan- 
s  as  the  special  appellant. 

e  therefore  remand  the  case.  The  Judge 
return  it  on  his  own  file,  and  proceed  to 
fair  and  proper  rate,  referring  an  issue 
1  finding  to  the  lower  Court,  or  taking 
er  evidence,  and  deciding  the  point  with- 
such  reference. 


The  10th  December  1864. 

f  Present: 

■te  Hon'ble  J.  P.  Norman,  Officiating 
fCJiief  Justice,  and  the  Hon'ble  C.  B. 
[-Trevor,  G.  Loch,  Shumbhoonath  Pundit, 
P'slnd  E.  P.  Levinge,  Puisne  Judges. 

f-  Abatement— Putneedars,  &c. 

msG  No.  2209  of  1863  under  Ad  X.  of  1859. 

pF£Cjhfli  Chuoder  Gooptoj  plaintiff,  appellant,  v.  Balessur 
and  others,  respondents,  16th  July  1864. 


Special  Appeal  from  a  decision  passed  by  Mr.  A. 
Hope,  Officiating  Judge  o/Hooghly,  dated  the 
joth  June  J863,  reversing  a  decision  0/ Baboo 
Omachurn  Mitter,  Deputy  Collector  of  Jeha- 
nabad,  dated  the  27th  March  i86j. 

Horo  Kishen  Banerjee  and  anothei 
(Plaintiffs),  Appellants, 

versus 

Joy  Kissen  Mookerjee  and  another 
(Defendants),  Respondents. 

Baboos  Juggodanund  Mookerjee  and  Greeja 
Hunker  Mozoomdar  for  Appellants. 

Baboos  Dwarkanath  Mitter  and  Kissen 
Succa  Mookerjee  for  Respondents. 

A  putneedar  or  any  other  lease- holder  can    sue  for 
abatement  of  rent  under  section  23,  Act  X.  of  1^59. 

This  was  a  suit  brought  by  the  plaintiff, 
a  putneedar,  in  the  Collector's  Court,  under 
Act  X.  of  1859,  to  obtain  a  remission  of 
rent,  on  the  allegation  that  certain  portions  of 
land  included  in  his  putnee  had  been  resumed 
as  '■  chakeran"  by  Government. 

Tne  first  Court  gave  a  decree  for  the 
plaintiff,  but  the  Lower  Appellate  Court  held 
that  Ad  X.  of  1859  was  not  applicable  to  suits 
of  this  nature,  which  could  be  tried  only 
in  a  Civil  Court. 

A  special  appeal  was  preferred  to  this 
Court ;  and  as  some  decisions  had  been  passed 
in  this  Court  which  supported  the  view 
taken  by  the  Lower  Appellate  Court,  and  the' 
Judges  before  whom  this  case  came  for 
hearing  differed  from  the  conclusion  come 
to  by  the  Judges  who  passed  those  decisions, 
the  case  was  referred  for  tne  consideration 
of  a  Full  Bench. 

The  decisions  of  this  Court  alluded  to 
above  bear  date  the  18th  March  1864  and 
6th  July  1864.  In  the  latter  case,  Mr. 
Justice  Levinge  differed  from  the  other 
Judges  trying  the  case,  and  held  that  a 
suit  of  this  kind,  though  not  admissible 
under  section  18,  was  clearly  so  under  sec- 
tion 23,  Act  X.  of  1859. 

Section  18  is,  of  course,  applicable  only 
to  the  case  of  ryots  having  a  right  of 
occupancy  ;  but  the  terms  of  section  23' 
appear  large  enough  to  embrace  all  suits 
between  all  parties  where  the  relation  of 
landlord  and  tenant  exists,  and  where  the 
object  of  the  suit  is  to  obtain  relief  in  some 
one  or  other  of  the  ways  indicated  in  that 
section.  The  suits  mentioned  in  section 
23  cannot  be  restricted  to  suits  betwejsn 
proprietors  and  actual  cultivators,  for  we  see 
in  clause*  6  the  words  "  farmers  or  tenants" 
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used  along  with  the  word  "  ryots,"  and  if  farm- 
ers, who,  in  many  instances,  hold  large  tracts 
of  country  under  their  leases,  be  allowed  to 
bring  suits  under  this  law  as  against  their 
landlord*  why  should  not  a  putneedar  who 
holds  a  lease  in  perpetuity  ?  The  period  of 
the  lease  cannot  affect  the  question.  Clause  3, 
section  23,  embraces  all  suits  coming  under 
•  sections  13,  14*  15,  16,  17,  and  18  of  the  Act. 
Now,  sections  15  and  16  relate  to  depend- 
ent talookdars,  a  class  in  existence  at  the 
time  of  the  permanent  settlement,  but  differ- 
ing in  no  other  respect  from  putneedars.  If 
these  may  bring  suits,  why  not  putneedars  ? 
And  from  a  consideration  of  the  various 
parts  of  the  Act,  it  would  appear  to  have 
been  the  object  of  the  Legislature,  in  enacting 
it,  to  bring  all  questions  relating  to  the  rent 
of  land  between  landlord  and  tenant,  of  what- 
ever degree,  under  the  cognizance  of  one 
Court,  the  powers  of  which  were  much  en- 
larged, as  the  Preamble  states,  to  enable  it  to 
dispose  of  them.  It  is  clear  that  a  putneedar 
can  be  sued  by  the  zemindar  for  rent  under 
the  4th  clause,  and  it  would  be  most  incon- 
venient and  unreasonable,  and  indeed  would 
be  at  variance  with  the  plain  meaning  of  the 
words  "  all  the  claims  to-abatement  of  rent " 
in  the  3rd  clause,  to  hold  that  he  is  com- 
pelled to  go  to  another  Court  to  claim  an 
abatement  of  his  rent. 

Harington,  in  his  Analysis  in  the  Chapter 
on  the  Rights  of  Landlords  and  Tenants,  Vol. 
III.,  page  419,  thus  describes  those  who  were 
called  tenants  and  under-tenants  as  designated 
by  Shore :  "  Whether  zemindars,  sepa- 
"  rated  talookdars,  maliks,  and  other  declared 
"  proprietors,  who,  with  reference  to  the 
"  nature  of  their  tenures  as  holding  directly 
"  from  Government,  may  be  denominated 
"  superior  landholders  and  tenants-in- 
tf  chief  or  the  dependent  talookdars  and 
"  other  inferior  land-holders,  as  well  as  the 
"  immediate  occupants  of  the  soil,  who,  hold- 
"  ing  their  tenures  under  the  zemindars  and 
"  other  proprietors  of  land  standing  between 
4S  them  and  Government,  may  be  classed  under 
"  the  general  designation  of  under-tenants." 
Now,  it  is  evident  that  the  putneedars  fall 
under  the  second  of  these  classes ;  and,  if  so, 
why  should  they  be  excluded  from  bringing 
suits  for  abatement  in  the  Collector's  Court, 
which,  by  the  concluding  words  of  section 
23,  is  declared  to  be  the  only  Court  in  which 
such  suits  can  be  brought  ?  If  it  be  said  that 
suits  under  that  section  ate  limited  to  those 
b«k?een  proprietor  and  cultivator,  it  may  fairly 
c  be  asked  where  are  the  restrictive  words,  for 
the  section  speaks  of    suits  by  ryots  and 


farmers  and  tenants,  and  so  apparently  em- 
braces all  classes  of  tenants. 

Looking,  therefore,  at  the  object  of  the  Ad, 
which  was  to  comprehend  in  one  Code  all 
questions  relating  to  rent  that  might  arise 
between  the  landlord  and  tenant,  we  see  no 
ground  for  excluding  a  suit  brought  by  a 
putneedar,  or  any  other  lease-holder,  for 
abatement  of  rent,  as  being  beyond  the  pur- 
view of  the  Act. 


The  10th  December  1864. 

Present : 

The  Hon'ble  C.  B.  Trevor,  W.  Morgan,  and 
G.  Campbell,  Puisne  Judges. 

Plaint  (Variance  in) — Balance  of  Advance- 
Partnership. 

Case  No.  52  of  1864. 

Regular  Appeal  from  a  decision  passed  iy 
Mr.  W.  H.  Brodhursty  Judgeo  f  Sar**t 
dated  the  6th  October  1863. 

Sheik  Mahomed  Reezaoodeen  (Plaintiff), 

Appellant, 

versus 

Hossein  Buksh  Khan  (Defendant), 
Respondent. 

Mr.  C.  Gregory  and  Moulvie  Syed  Mir* 
humut  Hossein  for  Appellant 

Baboo  Baney  Madhub  Banerjee  for 
Respondent. 

Held  by  a  majority  of  the  Court  (Trevor,  J.,<?u8* 
tiente)  that  the  Code  of  Civil  Procedure  does  not  re<  ** 
the  dismissal  of  a  suit  by  reason  of  any  variance, 
a  suit  for  money  advanced,  and  for  half  profits  upon 
alleged  partnership,  the  plaintiff  (although  bis  dW* 
half  profits  failed  or  was  abandoned)  was  entitled  *t 
decree  for  the  balance  of  the  advance  still  due  tot  J 
(Trevor,  J.,  dissentiente.) 

Mr.  Justice  Campbell. — Plaintiff 
Rs.   3,000,  besides  profits  from  trade, 
latter  to  be  ascertained  by-  taking  an 
from  defendant.    He  alleged  that  he  hadj 
vanced  Rs.  3,000  to  the  defendant  for 
purpose  of  carrying  on.  trade,  on  the  at 
ment  that,  besides  his  principal  money  to 
repaid  to  him,  he  should  receive  one-hatf] 
profits    of    trade  in  lieu    of    interest. 
therefore  claimed  both  the  principal  and 
profits.    Defendant  admitted  that  he  hadf 
dealings  with  plaintiff,  and  that  plaintiff 
at  various  times  paid  various  sums  of 
into  his  hands,  but  hevdenied  that  the 
tract  was  of  the  nature  stated  by  pi 
asserting  that  the  money  was  paid  as 
deposit,  and  drawn  out  again  by  plaintiff 
his  discretion. 
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A  question  arising  regarding  the  stamp, 
plaintiff  limited  his  claim  to  a  total  amount 
not  exceeding  Rs.  3,000. 

The  Judge  stated  the  issues  thus : — 

is/. — Are  the  plaintiff  and  defendant  part- 
ners in  the  trade  or  not  ? 

2nd. — Is  the  sum  claimed  by  plaintiff  due 
or  not? 

The  case  was  tried  with  the  aid  of  as- 
sessors. 

Defendant  put  in  his  accounts. 

The  assessors   found  by  a  majority  that 

there  was  no  agreement  to  share  the  profits 

of  trade  and  no  partnership ;  and,  unanimously, 

i  from  an  examination    of    defendant's    own 

J  account-books,  that  Rs.  667-5-4  was  due  to 

i  the  plaintiff  on  the  deposit  dealings  admitted 

by  defendant. 

But  the  Judge,  on  the  ground   that  the 
claim  was  on  the  basis  of  an  alleged  partner- 
ship, which   plaintiff   had   failed   to    prove, 
'  dismissed  the  whole  claim. 

Plaintiff  appeals  to  this  Court. 

Although,  considering  the  position  and 
circumstances  of  the  parties,  it  does  seem 
strange  that  plaintiff  should,  during  a  course 
of  several  years,  have  advanced  considerable 
sums  to  defendant  without  any  return 
whatever,  still,  as  he  sues  for  profits  on  an 
alleged  contract  of  the  nature  of  a  sleeping 
partnership,  on  which  he  furnished  the 
capital,  and  the  defendant  the  ski.l  and 
labour,  it  lay  on  him  to  prove  that  contract. 
He  has  no  documents ;  and  the  witnesses 
produced  by  him  testify  to  nothing  definite 
On  this  point.  They  assert  in  the  vaguest 
way  that  there  was  such  an  agreement  as  the 
plaintiff  asserts ;  but  they  clothe  it  with 
,  10  time,  place,  or  circumstances.  There  is 
[  nothing  ot  the  nature  of  specific  evidence  to 
a  specific  contract  made  at  any  time  or 
place  whatever.  That  being  so,  we  cannot 
take  upon  ourselves  to  reverse  the  find- 
ing of  the  Judge  and  the  majority  of 
I  the  assessors  that  on  this  issue  plaintiff 
has  failed  to  substantiate  his  case. 

On  the  money  count  we  are  also  clear  that 

there  is  an  entire  absence  of  proof  that  any 

greater  sum  is  due  to  plaintiff  than  that  found 

by  the  assessors.     Appellant  seeks  to  argue 

that  defendant's  books  prove  the  sums  received 

.by  him,  but  do  not  prove  the  payments  per 

>con/ra,  and  would  thus  throw  the  onus  on 

defendant.     But  if  we  put  defendant's  books 

out  of    sight,  plaintiff  has  not  proved  any 

definite  sum  to  be  due  to  him ;  and  accepting 

I  defendant's  books  as  pro-tanlq  evidence  in  the 

case,  the  balance  due  to  plaintiff  is  not  more 

han  Rs.  667*5-4. 

Vol.  I. 


So  far  the  Judges  of  this  Bench  are  agreed. 

But  on  the  question  whether,  on  these 
findings  of  fact,  plaintiff  can  recover  the 
balance  due,  we  differ,  and  must  record  Our 
separate  opinions. 

It  seems  to  me  that  plaintiff  did  in  fact 
declare  on  two  accounts — 

/  si. — For  money  had  and  received ; 

2nd. — For  an  account  and  profits  upon  a 
special  contract;  and  that,  as  the    matter 
stood,  the  Judge,  after  stating  the  allegations  • 
of  the  parties,  properly  stated   the   issues. 
In  fact,  both  parties  were  agreed  that  moneys 
had  been  paid  by  the  plaintiff  to  the  defend- 
ant, and  that  those  moneys  were  repayable  by 
defendant  to  plaintiff.    The  only  contest  was 
regarding  the  nature  of  the  further  contract, 
and  regarding  the  amount  of  money  bad  and 
received.    The  issues  were  therefore  so  stated 
as  to   find,   first,  what  was  the    nature  of 
the  contract — whether  that    stated    by    the 
plaintiff,  or  that  stated  by  the  defendant ;  and 
then,  upon  the  basis  formed,  to  take  the  ac- 
count.    Even   on   strict   rules   of    pleading,  * 
I  am   inclined   to  think  that,  on  plaintiff's 
double  declaration  for,  first,  money  had  and 
received,  and,  second,  for  profits,  he  would  be 
entitled  to  a  verdict  on  the  account  for  money 
had  and  received. 

But,  be  that  as  it  may,  I  am  decidedly  of 
opinion  that,  the  object  of  the  new  procedure 
being  to  do  away  with  strict  rules  of  plead- 
ing and  technicalities  of  all  kinds,  it  is  pot 
necessary  to  keep  parties  very  strictly  to 
their  written  pleas  further  than  the  interests 
of  broad  justice  and  morality  require;  and 
that  it  is  right  that  the  Judge  should  simply 
find  the  real  questions  upon  which  the  parties 
are  at  issue,  and  try  those  questions.  Here 
it  was  admitted  on  both  sides  that  money 
of  the  plaintiff's  had  been  received  by 
the  defendant,  and  was  repayable  to  him 
upon  an  account.  The  question  between 
the  parties  was  whether  defendant  had  agreed 
to  share  the  profits  of  his  business  with 
plaintiff,  and  to  pay  those  profits  in  addition 
to  the  money  received.  1  think  it  is  unfair 
and  unnecessary  that,  because  plaintiff  has 
essayed  to  prove  something  •  more  than  the 
money  count,  and  has  failed  to  prove  that 
additional  claim,  he  should,  therefore,  also 
lose  the  money  which  is  also  clearly  due  to 
him,  or  that  the  parties  should  be  subjected  to 
further  unnecessary  litigation.  Defendant  did 
not  in  his  answer  admit  anything  to  be  due 
to  the  plaintiff,  but  denied  the  claim  in  general 
terms ;  and,  as,  on  his  own  version  of  tb&con- 
tract,  a  certain  sum  has  been  found  to  be  due, 
1  think  that  the  Judge  was  wrong  in  refusing 
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to  decree  that  sum  in  plaintiff's  favour,  and 
that  so  far  the  judgment  of  the  Court  below 
should  be  reversed. 

Mr.  Justice  Trevor, — On  the  issues  laid 
down  by  the  Judge,  it  seems  to  me,  in  accord- 
ance with  the  view  of  my  learned  colleague, 
that  the  plaintiff  has  failed  to  prove  his 
case.  The  only  question  is  whether,  as 
from  defendant's  books,  it^  appears  that 
the  sum  of  Rs.  667  is  due  to  plaintiff 
on  some  unproved  transaction,  and  on  our 
finding  on  a  transaction,  totally  uncon- 
nected with  the  alleged  contract  on  which 
plaintiff  sues,  the  plaintiff  should  obtain  a 
decree  for  that  sum  in  the  present  suit. 

The  plaintiff's  present  suit  is  essentially  to 
recover  the  sum  of  Rs.  3.000  paid  under  a 
contract,  the  consideration  of  which  nas  to- 
tally failed.  The  plaintiff  has,  in  the  Court's 
opinion,  failed  to  prove  the  existence  of  the 
alleged  contract  and  the  payment  of  any  money 
under  it.  It  consequently  follows  that  the  suit 
is  an  entirely  false  one  ;  and,  being  such,  it 
seems  10  me  that  the  plaintiff's  present  suit 
should  be  dismissed.  The  object  of  Act  VIII. 
of  1859  is  to  obtain  accuracy  of  statement 
by  means  of  the  verification  of  the  plaint ; 
but  if,  after  a  plaint  has  been  verified,  and 
has  been  found  to  be  false,  the  plaintiff  can 
obtain  a  decree  for  a  sum  of  money  due  on 
some  unproved  transaction  not  fully  before 
the  Court,  the  object  of  ihe  verification  of 
the  plaint  is  entirely  nullified.  Moreover, 
under  no  .Code  of  Procedure  having  any 
claim  to  accuracy,  is  it  allowable  to  decree,  to 
a  party  claiming  a  sum  under  one  alleged  con- 
tract, another  sum,  which  is  or  may  be  due 
under  another.  Such  a  course  would,  in  my 
opinion,  lead  only  to  confusion,  and  I  am 
unable  to  see  in  the  rule  which  binds  a  man 
to  his  written  statement  any  technicality  what- 
ever. But,  be  it  technical  or  not,  it  seems  to 
me  that  it  .is  the  course  which  the  law  and 
right  reason  dictate ;  and  I  would  therefore 
dismiss  the  pla;ntift's  claim  entirely,  affirm- 
ing the  decision  of  the  lower  Court,  with 
costs. 

Mr.  Justice  Morgan.— It  the  plaintiff  has, 
from  time  to  time,  advanced  to  the  defendant 
various  sums  of  money  to  the  amount  (as 
he  says)  of  Rs.  3,000,  or  to  any  other 
amount,  he  may,  in  my  judgment,  without 
infringing  any  rule  of  our  procedure,  obtain 
a  decree  in  this  suit  for  whatever  portion  of 
the  amount  has  not  been  repaid,  and  is  still 
due  to  him.  He  states  In  his  plaint  that  the 
defendant  received  from  him  that  sum ;  that 
the  money  was  advanced  to  be  employed  by 
tWe   defendant  "to  carry  on  the  trade  of 


shoes  and  other  miscellaneous  articles ;"  that 
the  defendant  promised  to  pay  him  half  the 
profits ;  but  that,  in  fact,  the  defendant  has 
only  paid  him  at  intervals  a  few  trifling  sums, 
and  he  asks  the  Court  to  award  him  the  sum 
advanced  and  the  profits.  The  case  which 
he  means  to  put  forward  is,  as  I  read  his 
plaint,  not  that  there  was  an  ordinary  pan> 
nership,  but  that  the  money  advanced  was  to 
be  repaid  to  him,  together  with  half  the  pro- 
fits of  the  business  in  which  it  was  intended 
to  employ  it.  His  case,  in  respect  of  this  claim 
to  half  the  profits,  failed  or  was  abandoned, 
but  the  part  df  his  claim  which  related  to 
the  alleged  advance  still  remained.  The  de- 
fendant, in  a  vague  and  evasive  written 
statement,  denied  the  alleged  partnership,  bat 
said  nothing  distinctly  on  the  subject  of  any 
advances  of  money.  The  following  is  a 
translation  of  the  last  paragraph  of  his  state- 
ment : — 

"  According  to  the  custom  which  prevails 
"  amongst  the  mahajuns,  moneys  of  various 
"  persons  are  deposited  with  shop-keepers. 
"  Plaintiff  was,  in  like  manner,  in  the  habit  of 
'•  depositing  his  money  with  defendant  with- 
"out  his  father's  knowledge,  and  used  to 
"  take  back  the  same  amount  on  occasions  of 
"  necessity.  This  will  appear  from  the  bake 
"  khata.  If  plaintiff  had  been  a  partner,  he 
"  would  have,  never  taken  back  precisely  the 
"amount  of  money  he  had  deposited,  but 
"would  have  received  the  profits  of  the 
"  same  from  the  defendant/' 

It  can  scarcely  be  doubted  that  both  parties 
well  understood  that  the  real  question  in  con- 
troversy was  not  merely  whether  the  plaintiff's 
money  had  been  advanced  for  the  special  pur- 
pose and  upon  the  terms  alleged  .by  him,  but 
also  whether  the  plaintiff's  money,  for  what- 
ever purpose  advanced,  still  remained  in  the 
defendant's  hands.  The  defendant's  written 
statement  amounts  to  this :  "  I  have  received 
"money  from  you  as  a  deposit,  and  not 
"  otherwise,  and  this  money  has  been  repaid 
"  to  you,  as  my  account-books  will  show." 

It  is  to  be  regretted  that  the  Court  by  which 
the  plaint  was  admitted  did  not  require  from 
the  plaintiff  a  due  compliance  with  the  pro- 
visions of  the  26th  section  of  the  Procedure 
Code  concerning  the  particulars  to  be  giten 
in  the  plaint.  A  general  allegation  that  the 
defendant  "  had  taken  the  above  sum  from 
"  the  plaintiff  at  different  times  and  on  dif- 
"  ferent  dates  "  (which  is  all  that  the  plaint 
contends)  is  obviously  not  a  compliance 
with  that  section ;  and  if  the  Court  had  at 
that  stage  insisted  on  the  plaintiff  giving, 
not  in  minute  detail,  but  with  some  certainty, 
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the  particulars  of  the  amounts  with  the  dates 
of  the  advance,  the  present  question  could 
hardly  have  arisen.  That  sums  of  money 
had  from  time  to  time  passed  from  the  plaint- 
iff to  the  defendant  was  admitted  by  the 
latter.  A  comparison  of  the  particulars, 
which  the  plaintiff  ought  to  have  furnished 
jrith  the  entries  in  the  defendant's  account- 
books,  should  show  the  weight  to  be  given  to 
the  suggestion  that  the  sums  mentioned  in 
the  books  were  deposits  made  in  respect  of 
some  other  transaction  wholly  unconnected 
with  the  money  sought  to  be  recovered  by 
the  plaintiff  in  the  present  suit. 

Upon  this  plaint  and  written  statement 
the  Court  framed  the  issues.  The  2nd  issue — 
"Is  the  sura  claimed  due  to  the  plaintiff  or 
not?" — raised  with  sufficient  certainty  the 
real  controversy  between  them,  and  the 
assessors  have  found  that  the  defendant's 
own  books  show  a  balance  due  to  the  plaintiff. 
There  is  nothing  to  show  that  the  defendant 
was  talten  by  surprise,  or  that  this  balance 
appearing  in  his  books  relates  to  a  wholly 
different  transaction  which  requires  further 
explanation.  The  terms  in  which  the  assessors 
find  this  balance  due  seem  to  me  to  prove 
that  they  regarded  the  balance  as  connected 
with  the  plaintiff's  cause  of  action  in  the  pre- 
sent suit.  It  is  the  Judge,  and  not  the  de- 
fendant, who  takes  the  strict  objection  (not 
sustained,  I  think,  by  the  form  of  the  plaint) 
that  the  plaintiff's  claim,  being  based  (solely) 
upon  a  partnership  which  had  been  found 
not  to  exist,  must  altogether  fail. 

I  think  the  plaintiff  should  obtain  in  the 
present  suit  a  decree  for  the  balance  shown 
by  the  books,  and  that  this  decree  will  be  in 
due  conformity  with  the  previous  allegations 
and  the  proofs.  The  verified  plaint  required 
by  the  Procedure  Code  does  not  preclude  the 
Court  from  framing  an  issue,  and  pronounc- 
ing a  decree  respecting  any  matter  fairly 
within  the  scope  of  the  plaint,  which  the 
written  statements,  or  the  oral  examinations, 
may. show  to  be  a  part  of  "  the  real  question 
in  controversy  between  the  parties."  In  a 
suit  for  one  cause  of  action,  a  totally  un- 
connected transaction  should  certainly  not  be 
investigated,  because  the  suit  is  brought  io 
determine  not  all  or  any  matter  in  difference 
between  the  parties,  but  a  certain.particular 
controversy.  There  is  perhaps  no  substantial 
difference  of  opinion  as  to  this  rule,  but  only 
as  to  its  application  to  the  present  case.  I 
cannot  (with  Mr.  Justice  Trevor)  regard  the 
balance  now  ascertained  to  be  due  as  an 
unconnected  transaction  wholly  distinct  from 
any  cause  of  action  contained  in  the  plaint, 


and  I  therefore  agree  with  Mr.  Justice 
Campbell  that  the  plaintiff  is  entitled  to  recover 
it  in  this  suit.  Our  Code  does  not  contem- 
plate that  the  plaint  shall  contain  several 
"  counts  "  giving  various  versions  of  the  con-  * 
tract  or  title  upon  which  the  plaintiff  sues; 
and  if  we  are  to  bold  a  plaintiff  strictly  to 
the  proof  of  the  case  alleged  in  the  plaint, 
and  to  punish  any  variance  between  the 
contract  proved  and  the  contract  alleged  by 
dismissal  of  the  suit,  we  shall,  in  my  opinion, 
inflict  great  hardship  on  suitors,  and  some- 
times punish  them  for  the  errors,  and  perhaps 
the  unavoidable  errors,  of  their  advisers. 


The  10th  December  1864.  * 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  S.  Seton- 
Karr,  Puisne  Judges. 

Mahomedan  Law— Legitimacy. 

Case  No.  278  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
Mr.  W.  Ainslie,  Judge  of  Patna,  dated 
the  iSth  April  1864. 

Syud  Furzund  Ali  and  Mussamut  Oomrao 
Begum  (Plaintiffs),  Appellants \ 

versus 

m 

Mussamut  Ushrufoonnissa  Begum,  alias 
Jhubba  Begum,  and  others  (Defendants), 

Respondents. 

Baboos    Unnodapershad  Banerjee    and 
Dwarkanath  Mitter  for  Appellants. 

Moonshee  Ameer  Alt'  for  Respondents. 

Suit  laid  at  Rs.  14,875-8-10-15. 

Legitimacy  under  the  Mahomedan  law  Held  not  to 
be  established  in  a  case  in  which  there  was  no  acknow- 
ledgment of  the  son  by  the  alleged  father,  and  the  other 
evidence  was  doubtful. 

In  this  suit  one  Furzund  Ali  sues  under 
an  alleged  right  of  inheritance  for  the  pos- 
session of  the  property  of  Mahumdee  Begum 
in  the  hands  of  defendant  Jhubba,  the  grand- 
daughter of  the  Begum.  Plaintiff  claims  as 
paternal  uncle's  son,  and  thus  as  next  heir. 

Plaintiff's  allegation  is  that,  by  the  Soonee 
law,  he,  as  the  son  of  Meer  Mogul,  the  bro- 
ther of  Golam  Ali,  who  was  the  father  of 
Mahumdee  Begum,  and  also  a  Soonee,  is  en- 
titled to  the  property  of  Mahumdee  Begum 
in  preference  to  the  defendant  Jhubba* 

Defendant  Jhubba,  on  the  other  hand,  al- 
leges that,  as  Mahumdee  Begum  was  a  Sheea, 
the  defendant,  as  granddaughter  of  Mahum- 
dee Begum,  has,  by  the  Sheea  law,*S" prefer- 
ential right  to  all  other  relations.       *    • 
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On  these  pleadings,  the  Judge  very  pro- 
perly remarks :  "  The  two  points  on  which  the 
case  turns  are,  first,  the  fact  of  the  present 
plaintiff  Furzund  AH  being  the  son  of 
Meer  Mogul ;  and,  secondly ,  ihe  question 
whether  the  inheritance  is  to  follow  the 
iules  of  the  Soonees  or  the  Sheeas."  And  it 
is  admitted  by  the  pleaders  on  both  sides 
before  us  that  these,  and  these  only,  are  the 
points  to  be  decided  in  this  appeal. 

On  the  fin/  point  the  Judge  finds  "that 
the  present  plaintiff  has  not  proved  that  he 
is  the  son  of  Meer  Mogul,  and  on  this  ground 
alone  his  claim  falls  to  the  ground."  The 
Judge  then  goes,  into  the  second  ground  as 
to  whether  the  property  is  to  devolve  by 
'Soonee  of  Sheea  law ;  and  he  states  that  he 
does  so  because,  even  supposing  for  argu- 
ment's sake  that  Furzund  Ali  were  the  legi- 
timate son  of  Meer  Mogul,  still,  if  this  second 
point  be  also  .decided,  occasion  for  a  remand 
might  be  avoided,  should  an  appeal  be  prefer- 
red in  the  Appellate  Court,  and  should  that 
Court  differ  as  to  the  Judge's  finding  that 
Fureund  Ali  had  not  proved  that  he  was  the 
son  of  Meer  Mogul.  The  Judge  then,  upon 
this  second  point,  finds  as  a  fact  proved  on 
the  evidence  that  Mahumdee  Begum  was  a 
Sheea. 

The  Judge  having  dismissed  plaintiff's 
Case  with  costs,  plaintiff  appeals  here  on  two 
main  grounds : — 

is/. — That  the  presumption  of  legitimacy 
so  strongly  favoured  by  Mahomedan  law,  and 
the  evidence  of  the  relatives  and  friends  in. 
this  case,  sufficiently. prove  that  Furzund  Ali 
was  the  son  of  Meer  Mogul,  while  defendant, 
who  had  to  rebut  this  presumption,  does  not 
do  so. 

and. — That  the  evidence  shows  that  Ma- 
humdee Begum  was  not  a  Sheea. 
-  We  have  heard  all  the  evidence  which  the 
appellant's  pleader  has  caused  to  be  read, 
and  the  arguments  as  to  the  presumption  aris- 
ing from  Mahomedan  law  in  regard  to  Fur- 
zund Alt's  legitimacy.  The  gist  of  those  ar- 
guments is  that,  as  the  relatives  of  Furzund  Ali 
call  him  the  son  of  Meer  Mogul,  he  must  be 
presumed  by  Mahomedan  law  to  be  his  son, 
and  the  defendant  must  rebut  that  presump- 
tion by  full  proof  of  the  fact  that  he  is  not  the 
son.  But  the  appellant's  pleader's  state- 
ment of  what  is  Mahomedan  law  in  this 
matter  is  not  correctly  stated.  The  correct 
doctrine  is  thus  laid  down  in  page  61  of  Mac- 
naghten's  Principles  and  Precedents  of  Ma- 
homedan Law — j.  e.y  "  If  a  man  acknow- 
ledge SWther  to  be  his  son,  and  there  be 
nQthmg'  which  obviously  renders  it  impos- 


sible that  such  relation  should  exist  between 
them,  the  parentage  will  be  established.'1 

There  is  no  evidence  before  us  in  this 
case  to  show  that  Meer  Mogul  ever  acknow- 
ledged Furzund  Ali  to  be  his  sen. 

But  the  pleader  before  us  contends  that, 
as  Nadira  Begum  and  Shuiiiocnnissa 
and  other  relatives  of  or  persons  intimate 
with  the  deceased,  called  Furzund  Ali  the  son 
of  Meer  Mogul,  and  as  Mahumdee,  when  at 
Patna,  received  Furzund  Ali  as  the  sod,  and 
his  mother  after  Meer  Mogul's  death  at  that 
place,  this  is  sufficient  proof  on  a  question 
of  pedigree. 

As  to  the  evidence'suflicient  in  matters  of 
pedigree,  Act  11.  of  1855  states :  "In  cases 
of  pedigree  the  declaiations  of  illegitimate 
members  of  the  family,  and  also  of  persons 
who,  though  not  related  by  blood  or  mar- 
riage to  the  family,  were  intimately  acquainted 
with  its  members  and  state,  shall  be  admis- 
sible in  evidence  after  the  death  of  the  de- 
clarant in  the  same  manner  and  to  the  same 
extent  as  those  of  deceased  members  of  the 
family." 

Now,  this  rule  contemplates  what  may  be 
admissible  as  secondary  or  inferior  evidence, 
when  primary  or  bette'r  is  not  available. 
But  here  Meer  Munnoo,  the  half-brother  of 
Meer  Mogul,  was  alive  and  at  Patna,  yet  be 
was  not  called — so  that  in  fact  we  are  asked 
to  accept  the  inferior  kind  of  evidence  whe* 
the  superior,  if  not  the  very  best,  was  available. 

We  will  now  go  on  to  consider  theevh 
dence  which  has  been  relied  upon  as  suffici- 
ent. We  have  carefully  considered  that 
evidence,  and  we  can  come  to  no  other  con- 
clusion, than  that  expressed  in  the  following 
words  of  the  Judge's  decision : — 

"  Apart  from  this,  the  evidence  amounts 
"  simply  to  this,  that  Mogul  is  believed  to 
"  have  married  into  some  unknown  family  at 
"Gwalior,  and  had  a  son  called  Furzund. 
"  Ali ;  that  this  son  as  a  boy  came  from 
"  Gwalior,  and  lived  here'  some  years;  that 
•'  when  he  was  about  16,  he  returned  to  Gwa- 
"lior,  and  has  not  been  seen  or  beard  of  for 
"  the  last  twenty  years,  excepting  that  about 
"  ten  years  ago  a  letter  from  him  to  Mahumdee 
"  came  from  Gwalior,  and  was  read  to  the  lat- 
ter by  Syud  Abdool  Kadir;  that  a  few 
"  months  since,  a  man  appears  in  Patna  call- 
"ing  himself  Furzund  Ali,  the  son  of  MognV 
"and  was  received  as  such  by  certain  mem- 
"bers  of  the  family.  On  what  grounds 
"  this  stranger,  calling  himself  the  son  of  Mo* 
"gul,  was  received  as  such  is  not  shown.1' 
This  evidence  cannot  be  reasonably  held 
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lo  raise  any  such  legal  p resumption  that 
Furzund  Ali  was  the  son  of  Meer  Mogul 
that  defendant  should  be  called  upon  to 
rebut  it. 

It  is  next  contended  that  Meer*  Munnoo 
and  other  witnesses   should   have  been  sub- 
sequently called  or  even  now  be  examined 
by  us.     We,    however,     fully    accept    the 
Judge's  views  on  this   point.      He  records  : 
"After    the     completion    of    the     evidence 
u  and  argument   by   the    pleaders  of   both 
"parties,   plaintiff   applied    to    have    Meer 
"  Munnoo,  who  lives  in  Patna,  summoned  by 
"  Court,  and  a  commission  issued  to  examine 
"  witnesses    at    Gwalior.    1  decline   to    do 
. "  either  the  one  or  the  other.    It  was  for  the 
'*  plaintiff  to  consider   before  he  came  into 
u  Court  what  evidence  he  was  going  to  pro- 
"  dace,  and  he  was   bound  to    produce  the 
"best   evidence    available.      It  was  not   a 
11  case  in  which  fresh  evidence  had  been  dis- 
"  covered,  not  available  in  the  first  instance. 
"  It'  was   simply  an    attempt   to    substitute 
a  fresh  evidence  for  that  which  had  proved 
"  insufficient." 

We  therefore  reject  the  request  of  appel- 
lant's pleaders  to  us  that  we  should  now  send 
for  and  examine  Meer  Munnoo  here. 

Thus,  we  really  have  on  the  record  —firstly, 

C  acknowledgment  by  the  alleged  father 
to  Furzund  Ali  being  his  son.  .  Secondly, 
She  best  evidence  (that  of  Meer  Munnoo  him- 
jelf,  the  half-brother  of  the  alleged  father)  is 
[Withheld.  Thirdly,  a  bare  statement  of 
[Furzund  Ali  being  the  son  of  Meer  Mogul 
ffe  the  utmost  which  the  witnesses  state,  and 
j&one  know  who  the.  mother  was,  although 
pbecame  to  Patna  with  the  son  after  Meer 
Mogul's  death.  Fourthly,  we  have  no  evi- 
dence by  the  Cazee  or  any  one  else  of  the 
pUeged  marriage  of  Meer  Mogul,  or  of  the 
rath  of  this  son.  Who  the  wife  was,  when 
|he  married,  when  the  boy  was  born,  and 
ether  any  notice  was  given  of  the  birth  as 
Meer  Mogul's  son,  are  facts  of  the  first 
portance,  and  of  no  extraordinary  difficulty 
prove,  yet  none  of  these  are  proved  in 
*  case.  Fifthly,  the  suit  is  brought 
pout  eight  years  after  the  death  of  Mahumdee 
tegum,  whose  property  is  sued  for  as  being 
tat  to  which  (according  to  plaintiff's  case) 
torzund  Ali  is  and  always  has  been  the 
SgaJ  hefr;.  nor  do  we,  think  that  his  al- 
&ed  residence  at  Gwalior  is  sufficient  to 
Ccount  for  such  a  claim  being  allowed  to  lie 
ormant  so  long.  Lastly,,  the  real  party 
interested  in  the  success  of  the  suit  is,  it  is 
knitted  before  us,  a  purchaser  of  Furzund 
li's  alleged  right  of  inheritance. 


On  each  and  all  oi  those  grounds  we  con- 
sider that  there  is  no  such  presumption,  from 
facts  shown,  to  throw  upon  the  defendant 
in  possession  the  burthen  of  proving  that 
Furzund  Ali  is  not  the  son  of  Meer  Mogul, 
and  that  there  is  no  sufficient  evidence  that 
he  is  so. 

We  consequently  see  no  reason  to  interfere 
with  the  decree  of  the  Court  below,  and  we 
dismiss  this  appeal  with  costs. 


The  ioth  December  1864. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  fudges. 

Disbelief  of  Plaintiff's  Document— Dis- 
missal of  Suit. 

Case  No.  10x7  of  1864. 

*         * 

Special  Appeal  from  a  decision  passed  by  Mr. 
W.  T.  'J  ucker,  fudge  of  Backergunge,  dated 
the  22nd  April  1864,  affirming  a  decision 
passed  by  Moulvie  Sumeenooddeen,  Sudder 
Ameen  of  that  District,  dated  the  joth  No- 
vember 1864. 

Kureemooddeen  Biswas  and  others 
(Defendants),  Appellants , 

versus 

Huro  Chunder  Gooho  and  others  (Plaintiffs), 

Respondents. 

Baboos  Hem  Chunder  Banerjee,  Kishen 
Kishore  Ghose,  and  Obhoy  Churn  Bose 
for  Appellants. 

Baboos  Kalee  Mohun  Doss  and  Romesh 
Chunder  Miller  for  Respondents. 

Where  a  document  which   is  the    basis  of  the  suit 
is  disbelieved,  the  Court  should  dismiss  the  suit. 

This  was  a  suit  for  possession  of  a  9  annas 
11  gds.  8d.  share  of  a  howalah  tenure  by 
reversal  of  an  award  under  Act  IV.  of  1840. 

The  plaintiff  (special  respondent  before 
us)  avers  that  he  purchased  his  share  from 
Bechun  Blbee  and  Sumundunissa  on  the 
30th  Magh  1265  B-  S. ;  but  that,  after  hold- 
ing possession  for  one  day  only,  he  was  oust- 
ed by  the  defendant,  who  likewise  claimed 
by  purchase,  and  who  succeeded  in  retaining 
possession  under  an  Act  IV.  award. 

There  is  considerable  discrepancy,  as 
might  be  expected,  between  the  parties'  state- 
ments on  the  question  of  inheritance ;  but  it 
is  nowhere  denied  that  the  specialre- 
spondent's  vendors  were  in  possession,  as  of 
right,  of  at  least  an  8-annas  share  of  the  pro*4 
perty.  The  question  would  seem  therefore  to 
be  narrowed-  to  the  right  of  special  respond" 
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em's  vendors  to  the  remaining  i  anna  1 1  gds. 
8d.  share. 

To  establish  their  right  to  this,  special 
respondent  produced  a  butwara  paper,  dated 
nth  Chyet  1250,  duly  signed  by  the  Collec- 
tor, and  a  number  of  ether  documents.  By 
this  deed  of  partition,  an  8-annas  share  of 
the  howalah  went  to  Koorband  and  Fureed, 
the  sons  of  Hedayetoollah  by  his  first  wife, 
and  the  other  8  annas  to  Shubur  and  Koot- 
uboxldeen,  his  sons  by  his  second  wife.  But 
by  a  subsequent  arrangement,  likewise  noted 
in  the  document,  a  a -arm as  share  of  their 
moiety  of  the  howalah  was  exchanged  by 
Snubur  and  Kootubooddeen  with  their  half- 
brothers  for  other  property,  so  that  Koorband 
and  Fureed  held  a  10-annas  to  the  others1  6- 
annas  share. 

There  was  no  doubt  that  the  plaintiff's  ven- 
dors are  the  heirs  of  Koorband  and  Fureed. 

The  Judge  has '  decided  in  favour  of  the 
special  respondent  on  the  ground  that  the 
deed  of  sale  has  been  satisfactorily  proved, 
and  tint  his  vendors  were  proved  to  have 
been  in  possession  of  the  share  before  the 
conveyance.  But  he  holds  that  the  butwara 
deed  does  not  establish  the  special  respond- 
ent's vendors'  right  to  9  annas  n  gundas 
8d.  share  of  the  howalah. 

There  can  be  no  question,  we  think,  that, 
holding  that   opinion,    the   Judge  was  alto- 
gether wrong   in   decreeing   the   special  re- 
spondent's claim.     Neither  the  genuineness 
of  the  kobaia  nor  the    fact    of   the   special 
respondent's    vendors'   previous    possession 
(unless  that  possession  had  been  long  enough 
tD  give  them  the  benefit  of  limitation)  would 
per  se.  give  a  good  title ;  and  as   he  holds, 
that  the   butwara  papers  do  not  prove  the 
amQunt  of  the  special  respondent's  share  to 
bi  9  annas    u  gundas  8d.,  he  should  have 
dismissed  the  claim.     As  it  is,  his  decision 
is   altogether   inconsistent.      He  disbelieves 
what  is  the  basis  of  the  whole  suit,  and  yet 
gives  a   decree.     If    we   could    be   satisfied 
that  the  Judge  had  gone  through  the  whole 
of  the  evidence  connected  with  the  butwara 
pipers,  we  should  have  felt  obliged  to  have 
considered  his  decision  as  one  of  fact,  and  to 
have  directed  the  only  logical  sequence — 1.  e.t 
the  dismissal  of  the  special  respondent's  suit. 
But  from  the  tenor  of  the  Judge's  remarks, 
we   feel   convinced   that  he   was   altogether 
ignorant  of  the  fact  of  the  exchange  between 
the  half-brothers,  whereby  the  2-annas  share 
oMhe  howalah  pissed  by  inheritance  to  the 
„  special  respondent's  vendors  over  and  above 
the  8  annas  to  which  Koorband  and  Fureed 
originally  succeeded.    Had  the  Judge  looked 


at  the  back  of  the  butwara  deed  as  well  as 
at  the  front,  he  would  have  found  ample 
notice  of  the  arrangement,  and  could  not 
have  stated  the  special  respondent's  vendors' 
claim  to  the  odd  1  anna  11  gundas  8  d.  as 
being  one  simply  of  inheritance,  which  was 
not  proved.  Proof  of  that  point,  of  coarse, 
followed  proof  of  the  exchange,  and  of  that 
there  could  have  been  no  doubt,  inasmuch 
as  it  was  noted  in  the  butwara  papers,  which 
have  throughout  been  admitted  to  be  genuine. 
Instead,  therefore,  of  decreeing  this  appeal, 
which  we  must  have  done  had  we  decided 
on  the  Judge's  reasons  for  giving  special  re- 
spondent the  entire  share  claimed,  we  think 
that  we  shall  best  serve  the  interests  of  jus- 
tice by  remanding  it,  and  pointing  oat  the 
Judge's  error. 

The.  question  to  be  decided  will  be  the 
authenticity  of  the  exchange  between  the 
half-brothers  and  of  the  butwara  paper  it- 
self. We  apprehend  that  the  Judge,  bar 
already  found  that  this  is  genuine,  bat  the 
wording  of  his  decision  leaves,  after  all,  room 
for  doubt,  and  we  therefore  send  the 
back  for  a  finding  on  both  points. 

If  the  parlies  from  whom  special  respfltft*. 
ent's  vendors  claim  were  in  possession  of  ~ 
10 -annas  share  of  the   howalah,   there 
be  no  doubt  that  (the  deed   of   sale 
admittedly  proved)  the  special  respon 
claim  is  a  just  one.     Costs  will  follow 
result. 


The  1 2th  December  1864. 

Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Joint  Hindoo  Family— Joint  or  Separate 
sition— Evidence  (of  Right  and  Possi 

Case  No.  1438  of  1864. 

Special  Appeal  from  a  decision  passed  bf 
R.  J.  Richardson,  Judge  o/Behar,  dated i 
2jth  April  1864,  affirming  a  decision 
by  Moulvie  Nazirooddeen  Mahomed 
Principal  Sudder  Ameen  of  that.  I 
dated  21st  April  i860. 

Deela  Singh  and  others  (Plaintiffs), 
Appellants, 

Versus 

Toofanee  Singh  and  others  (Defendi 

Respondents. 

Mr.  C.  Gregory  and  Moulvie  Muri 
Hossein  for  Appellants, 


m] 


Civil 


THl  WKIXLT  REPORTER. 


Ruhngt. 


307 


Mr*  J.  Baptist,  Moons  hre  Ameer  Alt,  and 
Baboos  Kishen  Succa  Mookerjee  and 
Unnoda  Pershad  Barter jee  for  Respond- 
ents. 

Where  the  allegation  is  that  the  brothers  were  joint, 
and  that  the  property  was  acquired  by  joint  funds,  the 
mere  facts  of  the  purchase  having  been  made  in  the  name 
of  only  one  member  of  the  family,  of  the  registration  of  his 
atmeaJooeinthe  Collector's  books,  of  his  ha  vine  been 
allowed  to  carry  on  singly  a  law-suit  with  a  neighbour  in 
regard  to  the  boundary  between  their  lands,  and  of  the 
lensalof  the  Judge  to  give  the  other  brothers  a  share  of 
the  costs  decreed  on  that  suit  (which  afford  but  slight 
evidence  of  right  and  possession  in  any  case),  are,  in  a 
question  of  joint  or  separate  acquisition,  wholly  insuffi- 
cient proof  of  separate  acquisition. 

The  plaintiff  holds  a  lease  of  the  property 

'in  suit  from  the  brothers  of  Soba  Singh,  by 
;   the  heirs  of  whom  it  is  alleged  he  has  been 

dispossessed. 
The  defendants,  the  heirs  of  Soba  Singh, 
:  state  in  answer  that  the    property   in   suit 

was  purchased  by  Soba  Singh  oat  of  his 
1  own  fnnds,  and  was  held  exclusively  by  him- 
[  sei/,  and  that  the  brothers  of  Soba  Singh, 
I  the  plaintiff's  lessors,  nsver  had  possession  of 
!  it  for  a  day. 

The  Additional  Judge,  on  a  former  trial, 

gave  the  plaintiff  a  decree,  holding  that  the 
■property  was  the  joint  property  of  Soba  Singh 
band  his  brothers. 

F  On  the  appeal  of  the  heirs  of  S  jba  Singh, 
phe  High  Court  remanded  the  case,  in  order 
fthat  the  Zillah  Court  might  try  the  question 
Fwhether  the  plaintiff's  lessors,  the  brothers 
of  Soba,  were  ever  in  possession. 

On  trial  after  the  remand,  the  Zillah  Judge 
holds  that  the  property  was  acquired  by 
Soba  Singh  alone ;  that  his  brothers  never 
had  any  interest  in.  it,  and  never  were  in 
possession. 

There  is  evidently  considerable  evidence 
as  to  the  possession  of  the  brothers,  but  the 
Judge  considers  this  evidence  as  questionable 
ton  the  following  grounds  : — 

/x/. — Because  the  property  was  acquired  in 
fee  name  of  Soba  Singh. 

2nd. — Because  Soba  Singh's  name  was  re- 
gistered, and  the  demand  of  one  of  the  bro- 

ers  was  disallov/ed. 

jr */.— Because  in  a  boundary  dispute  be- 
tween a  neighbour  and  Soba  Singh,  the  bro- 
ilers never  appeared,  and  when,  after  the 
termination  of  the  suit  to  try  the  boundary 
)  nest  ion,  the  brothers  did  come  forward  to 
:laim  part  of  the  costs  decreed  to  Soba  Singh, 
heir  application  was  refused. 

These  are  positively  the  only  grounds  on 
rhich  the  Judge  considers  that  the  evidence 
*  the    plaintiff's  lessor's    rights   has  been 


thei 


successfully  rebutted.    But  in  a  case  where 
the  allegation  in  the  plaint   is  that  the  bro- 
ther were  joint,   and  that  the  property  was 
acquired  by  joint  funds,  it  is  manifest  that 
the  mere  facts  of  the  purchase  having  been 
made  in  the  name  of  only  one  member  of 
the  family,  of  the  registration  of  only  his 
name  in  the  books  of  the  Collector,  and  of 
the  refusal  of  the  Judge  to  give  a  share  of 
the  costs  decreed  in  a  suit  which  was  not 
carried  on   by   them,   but  by  the  brother, 
afford  but  poor  evidence  of  right  and  posses- 
sion in  any  case,  and  are,  in  a  question  of 
joint  or   separate  acquisition,   no  evidence 
whatsoever.     The  purchase  of  property  by 
a  joint  family  in  the  sole  name  of  one  of  the 
members,  and  the  registration  being  permit- 
ted in  his  sole  name  also,  is  what  we  see 
done  every  day ;  and  in  a  suit  between  the 
members  of  the  family  to  try  the  question 
of  joint  acquisition,  such  matters  are  never 
regarded    by  themselves    as    sufficient  evi- 
dence of  separate  acquisition.      Nor  is  the 
fact  that  Soba  Singh  was  allowed  to  carry  on 
singly  a  law-suit  with  a  neighbour  in  regard 
to  boundary  between  them  any  evidence  that 
Soba  Singh  was  the  sole  owner  of  the  pro- 
perty ;  for,  if  the  property  was  joint,  the  com- 
mon interest  of  the  co  sharers  was  as  well 
served  by  allowing  him  to  conduct  the  suit 
as  it  would  have  been  had  all  the  co- sharers, 
taken  a  part  in  the  litigation.     Nor  is  it  any 
evidence   that   the  brothers  of  Soba  Singh 
had  no  rights  in  this  ^property,  because  the 
Judge  refused  to  give  them  any  part  of  the 
costs  of  the  boundary  suit  awarded  in  favour  of 
Soba  Singh,  for  the  Judge  could  do  no  other- 
wise, as  Soba  Singh  alone  appeared  in  the 
cause,  and  it  would  have  been  quite  an  extra- 
judicial proceeding  if  the  Judge  had  stopped 
to  enquire  what  right  Soba  Singh's  brothers, 
who  were  no  parties  to  the  suit,  had  to  share 
in  the  costs  made  payable  under  the  decree  to 
Soba  Singh  only. 

It  is  quite  plain,  then,  that  the  facts  on 
which  the  Judge  relies  as  affording  conclu- 
sive evidence  that  the  properly  belonged  to 
Soba  Singh,  do  not  warrant  that  conclusion, 
and  the  evidence  on  the  side  of  the  plaintiff, 
that  the  six  brothers  of  Soba  Singh  were  a 
joint  family  when  the  purchase  was  made, 
and  that  the  purchase  was  made  out  of  joint 
funds,  and  that  all  the  members  were  in  pos- 
session, stands  wholly  unrebutted.  Add  to 
this  the  legal  presumption  arising  out  of  the 
relationship  existing  between  the  brothers — 
a  point  which  seems  not  to  have  £sen 
observed  by  the  Judge — the  total  want  of< 
denial  that  they  were  once  joint,  and  the 
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absence  of  any  evidence  of  a  separation — 
and  there  is,  we  think,  ample  ground  to  justify 
the  conclusion  that  the  property  is  a  joint 
property.  If  then  evidence  had  been  wholly 
wanting  that  the  brothers  were  in  possession 
at  the  time  this  dispute  arose,  which,  how- 
ever, is  by  no  means  the  case,  the  possession 
of  Soba  Singh  must  be  regarded  as  the  pos- 
session of  himself  and  his  brothers  ;  and  his 
possession  not  being  adverse  to  his  brothers, 
hjs  possession  cannot  be  pleaded  as  a  ground 
of  limitation  in  bar  of  the  suit  of  the  brothers, 
or  of  one  who  derives  through  them. 

In  this  view  we  think  that  the  judgment 
formerly  passed  by  the  Additional  Judge  was 
perfectly  correct,  and  that  we  ought  to  restore 
that,  and  reverse  the  judgment  subsequently 
passed.  We  accordingly  decree  the  appeal  in 
favour  of  the  plaintiff  with  costs  and  wasilat, 
to  be  ascertained  in  execution  of  decree. 


The  1 2th  December  1864. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Limitation— Suits  for  Articles  sold  by 

retail. 

Case  No.  89  of  1864. 

Regular  Appeal  from  a  decision  passed  by  Mr. 
£.  S,  Pear so n,  Judge  of  Tirhool,  dated  the 
1 6th  December  1863. 

Shama  Churn  Lall,  Banker  (Plaintiff), 

Appellant, 

versus 

The  Collector  of  TirhoDt,  on  the  part  of  the 
Court  of  Wards  (Defendant),  Respondent. 

Mr.  R.  E.  Twidale  and  Baboo  Dwarkanath 
Mitter  for  Appellant. 

Baboo  Kishen  Kishore  Ghose  for  Respondent. 

The  suit  being  for  payment  of  a  bill  for  goods  supplied 
by  retail  by  an  ordinary  trader ;  and  not  for  a  settlement 
of  accounts  between  mahajuns  having  mercantile  trans- 
actions together,  held  that  it  was  governed  by  clause 
8,  and  not  clause  16,  section  1  of  Act  XIV.  of  185^. 

This  was  a  suit  to  recover  Rs.  13,969-9-6, 
the  value  of  cloth,  glassware,  and  other 
articles  supplied  from  time  to  time,  from 
iath  Falgoon  1266  to  the  19th  Cheyt  1267 
F.  S..  to  the  late  Maharajah  Moheshur 
Singh. 

^tee  Judge  held  that  part  of  the  claim— 

oiamely,  that  portion  extending   from  19th 

Bysack  1266  to  the  19th  Cheyt  1267 — was 


barred  by  the  operation  of  clause  8,  sec- 
tion 1,  Act  XIV.  of  1859.  Deducting  this 
portion  of  the  claim,  the  Judge  gave  a  decree 
for  the  remainder. 

An  appeal  is  filed  by  the  plaintiff,  on  the 
ground  that  the  Judge  has  applied  the  wrong 
clause  of  section  1  of  Act  XIV.  of  1859  to 
his  case ;  that  this  case  does  not  come  under 
clause  8,  but  under  clause  16. 

We  think  the  Judge  is  correct  in  the 
view  he  has  taken  of  the  law.  The  claim 
is  nor,  as  now  pleaded,  one  for  the  settle- 
ment of  accounts  between  mahajuns  having 
mercantile  transactions  together,  but  a  claim 
for  the  payment  of  a  bill  for  articles  sop-, 
plied  to  the  late  Rajah.  The.  plaintiff  was 
acting  as  an  ordinary  trader,  and  supplied 
articles  in  retail  as  required,  and  his  claim 
theiefore  clearly  comes  under  the  provisions 
of  clause  8,  section  1,  Act  XIV.  of  1859. 

Another  objection  taken  to  the  decision. 
is  that  the  Judge  has  excluded  a  sum  of 
Rs.  160  for  articles  supplied  on  19th 
Cheyt  1267  as  barred  by  limitation;  and 
it  is  urged  that,  as  the  suit  was  instituted  00 
19th  Cheyt  1270,  plaintiff  is  entitled  to  the 
above  sum. 

We  find  that  the  19th  Cheyt  1267  F.S. 
corresponds  with  the  26th  March  i860,  and 
that  the  19th  Cheyt  1270  F.  S.  correspond* 
with  the  24th  March  1863  >  so  lnat>  according 
to  these  dates,  it  is  clear  that  plaintiff's  rtk 
was  brought  within  three  years  of  supply- 
ing the  articles  on  19th  Cheyt  1267  F.  S.. 
and  we  think  he  is  fairly  entitled  to  recover 
the  value  of  the  goods  supplied  to  the  de- 
fendant on  that  date.  We  modify  the  deci- 
sion of  the  lower  Court  to  this  extent,  and 
give  costs  in  proportion. 


The  1 2th  December  1864. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  G.  Loch, 
Puisne  Judges. 

Suit  for  Rent  under  an  Agreement— Inter- 
veners. 

Case  No.  2  \o  of  1864  under  Act  X  of  185) 

Regular  Appeal  from  a  decision  passed  fy  tt 
Deputy  Collector  ofBeerbhoom,  dated  ike  61 
April  1864* 

Syud  Munscor  Ali  Khan  (Plaintiff). 
Appellant, 

versus 

Gunga  Nar«un  Mitter  and  others 
(Defendants),  Respondents, 

Baboo  Kishen  Kishore  Ghose  and  J/e*«» 
shee  Ameer  Ali  for  Appellant. 
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Baboos  Chunder  Madhub  Ghose  and  Sreenath 
Doss  for  Respondents. 

Suit  laid  at  Rs.  5,  45Z-4-10. 

Plaintiff  sued  defendants  upon  an  agreement,  not 
denied,  whereby  defendants  undeitookto  pay  plaintiff 
a  certain  sum  as  arrears  of  rent  for  certain  land. 

Held  that  the  suit  should  not  be  dismissed,  because 
in  intervenor  urged  that  another  party  had  agreed  with 
him  for  the  rents  of  the  same  land. 

In  this  case  the  Nawab  Nazim  of  Bengal 
sued  under  Aft  X.  of  1859  f°r  ^s*  5»452 
4  annas  10  pie,  alleging  that  such  sum  was 
doe  by  the  four  defendants,  whom  he  sued 
upon  an  ikrar  alleged  to  have  been  executed 
by  defendants  Nos.  1  and  2,  who  were  krok 
sezwals,  defendants  Nos.  3  and  4  being, 
under  the  same  ikrar,  security  for  defendants 
i  and  2  to  the  above  amount. 

The  sum  represented  arrears  of  rent  for 
1268  B.  JE.,  126^  B.  JE.,  and  part  of  1270 
B.  JE.,  with  interest,  and  the  ikrar  purported 
to  state  that  the  defendants  had  agreed  to 
take  upon  themselves  the  liability  to  pay  that 
sum  to  plaintiff. 

The  defendants  above  sued  did  not  deny 
that  this  "rkrar  had  been  given  to  plaintiff 
by  them,  but  pleaded  that  they  had  lost 
money  by  carrying  out  the  agreement,  and 
pleaded  for  reimbursement  of  certain  speci- 
fied sums  on  that  ground  by  a  deduction 
from  the  plaintiff's  present  claim. 

On  the  record,  Nawab  Syud  Mehdee  Ally 
Khan,  who  is  connected  w'th  the  Nizam ut, 
appeared  as  intervenor  in  this  case,  and 
urged  that  the  original  farmer,  Radha  Nauth 
"Banerjee,  whose  place  the  defendants  (the 
krok  sezawals)  had  taken,  had  given  him  (the 
jintervenor)  a  kubooleut  for  the  rents  for 
which  the  plaintiff  sued,  and  that  the  plaint- 
iff had  therefore  no  legal  right  to  these  rents 
or  to  the  possession,  and  that  consequently 
plaintiff  had  no  right  of  action. 

Tne  Deputy  Collector  in  the  lower  Court 
dismissed  the  suit  on  the  ground  that  the 
intervenor  held  the  kubooleut  of  the  original 
izaradar ;  .  that,  under  such  circumstances, 
plaintiff  should  not  have  appointed  any  krok 
sezawal ;  and  that  in  a  certain  decision  of 
this  Court  it  had  been  held  that,  as  to  these 
:  lands,  plaintiff  had  no  legal  title. 

Plaintiff  appeals,  and  his  main  plea  is  that 
as  he  sued  certain  parties  for  an  amount 
which,  under  an  admitted  agreement,  they  co- 
venanted to  pay  to  him  as  arrears  of  rent  for 
certain  lands,  and,  as  that  agreement  and 
non-payment  were  proved,  the  Deputy  Col- 
lector was  wrong  in  dismissing  his  suit,  be- 
cause the  kubooleut  given  to  the  intervenor 
by  the  original  fanner  was  produced  to  the 

"  voti; 


Deputy  Collector.  It  was  urged  in  appeal 
that  that  kubooleut  was  in  no  respect  the 
ground  of  this  suit,  nor  did  plaintiff  here  sue 
the  party  who  gave  that  kubooleut. 

We  are  of  opinion  that  the  Deputy  Collect- 
or's decision  is  wrong,  and  must  be  re- 
versed. 

The  defendants  were  sued  upon  a  certain 
agreement,  which  was  not  denied.  By  that 
agreement  they  undertook  to  pay  the  sum, 
and  on  the  account  now  sued  for,  and  to  the 
plaintiff  who  now  sues  them.  It  is  no  suffi- 
cient reason  to  dismiss  such  a  suit,  because 
an  intervenor  urges  thai  another  party 
gave  him  another  agreement  for  the  rents  of 
the  same  land. 

Then  it  is  pressed  upon  us  by  the  respond- 
ent that,  as  in  the  case  decided  by  the  High 
Court  on  the  15th  of  June  1863,  Nos.  870 
and  872  of  1 86 1,  special  appeals,  it  had  been 
held  that  plaintiff  had  no  legal  title  as 
heir  of  Ameeroonnissa  or  Doolun  Begum  to 
the  lands  the  rents  of  which  he  now  claims, 
he  could  not  have  any  right  of  action  for 
any  arrears  of  rent  of  those  lands  as  against 
any  one. 

Authenticated  copies  of  these  decisions 
are  on  record.  The  one  relates  to  the  lands 
of  Gopeenathpore,  the  other  to  those  of  Bha- 
doree.  The  last  is  the  village  the  rents  of 
the  lands  of  which  are  in  suit  now. 

The  plea,  however,  is  of  no  avail  in  this 
case,  for,  as  before  stated,  all  that  the  Depu" 
ty  Collector  had  to  try  was  whether  defend* 
ants,  who  were  sued,  had  bonnd  themselves 
to  pay  to  the  plaintiff  the  sum  stated  in  the 
ikrar,  and  if  so,  and  if  they  had  not  paid 
it,  the  plaintiff  ought  to  have  got  his  decree 
under  the  ikrar  as  against  the  defendants 
sued. 

Under  this  state  of  facts,  we  reverse  the 
decree  of  the  Deputy  Collector,  but  we  re- 
cord the  observation  that  we  express  no 
opinion  in  this  case  upon  what  may  be  the 
legal  rights  of  the  Nawab  Nazim  or  Nawab 
Syud  Mehdee  Ally  Khan,  respectively,  to  the 
lands  referred  to,  in  the  capacity  of  the  legal 
heir  of  Doolun  Begum  ;  nor,  for  the  reasons 
■before  given,  is  it  at  all  necessary  for  us  to 
do  so.  Nor  will  this  decision  in  any  way 
prejudice  any  such  rights. 

The  1 2th  December  1864. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  ^  Seton- 
.   Karr,  Puisne  Judges. 
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Limitation— Deduction  of  Period  of  Former  Liti- 
gation—Estoppel (Statement  in  Former  Suit)— 
Re-examination  of  Witnesses,  and  taking  of 
Fresh  Evidence  in  subsequent  Suit— Interest 
(from  what  date  to  be  given). 

Case  No.  244  of  1864. 

Regular  Appeal  from  a  decision  passed  by  Mr. 
F.  C.  Fowle,  Judge  of  Rung  pore  9  dated  the 
jtst  March  1864. 

Maharajah  Jugutendur  Bunwaree  and  others 
(Defendants),  Appellants, 

versus 

Din  Dyal  Chatterjee  (Plaintiff),  Respondent. 

Baboo  Juggodanund  Mookerjee  for 
Appellants. 

Baboos  Dwarkanaih  Mitter    and   Sreenath 
Doss  for  Respondent. 

Suit  laid  at  12,594  rupees  5  annas  4  gundas. 

A  plaintiff  is  entitled  to  deduction  from  the  period  of 
limitation  of  the  period  of  pendency  of  a  former  suit  in 
which  he,  as  defendant,  was  urging  the  same  claim  as 
he  is  now  preferring  as  plaintiff. 

The  plaintiff's  statement  in  a  former  suit,  that  he  had 
been  in  possession  from  the  commencement  of  1254, 
held  not  to  bind  him  conclusively. 

A  re- examination  of  witnesses  and  taking  of  fresh 
evidence  held  not  necessary  in  the  present  suit,  the  re- 
cord of  the  former  suit  in  which  the  same  point  was  at  is- 
sue between  the  same  parties  having,  by  consent  of  par- 
ties, become  the  record  in  the  present  suit. 

Interest  ought  not  to  be  given  before  the  date  of  the 
ascertainment  of  the  principal. 

This  was  a  suit  to  recover  wasilat  in 
the  shape  of  the  rents  due  on  a  putnee  mehal 
for  a  date  so  far  back  as  the  first  seven 
months  of  the  year  1254,  amounting  to  12,594 
rupees,  being  in  equal  portions  of  principal 
and  interest. 

The  Judge,  in  a  full  and  elaborate  deci- 
sion, has  given  the  plaintiff  a  decree. 

In  appeal  the  case  is  argued  mainly  on  the 
grounds  on  which  it  was  heard  and  decided  in 
the  lower  Court.  It  appears  that  there  has 
been  a  long  series  of  previous  litigation 
between  these  parties,  the  particulars  of 
which  will  be  mainly  found  in  the  decision 
of  the  late  Sudder  Court,  dated  the  15  th  of 
February  1859,  and  the  decision  of  the 
High  Court  of  the  29th  of  November, 
1862. 

In  these  suits  the  position  of  the  parties 
was  reversed,  and  the  plaintiff,  respondent 
before  us,  was  sued  by  the  present  appellant 
for  rents  of  the  same  putnee  for  the  same 
year,*the  Court  eventually  decreeing  the 
clajra  of  rent  for. the  last  five  months  of 
1254,  or  fron>  Aghran  to  Cboitro  inclusive. 


The  first  point  which  we  have  been  called 
on  to  consider  is,  whether  the  claim  should 
not  be  barred  altogether  on  the  ground  of 
limitation.  On  the  mere  calculation  of  time,  the 
plaintiff  would  be  obviously  out  of  Court; 
but  it  is  contended  for  him  that  the  whole 
time  during  which  the  previous  litigation  was 
pending  should  be  deducted  in  his  favour; 
that  practically,  though  defendant  in  the 
former  suit,  he  was  urging  the  claim  which 
he  has  now  preferred  as  plaintiff;  that  it 
was  unnecessary,  if  not  erroneous,  for  him 
to  institute  a  separate  suit  to  try  the  point 
which  he  was  then  striving  for  as  a  setoff; 
and  that  the  Bench  of  the  High  Court,  which 
decreed  rents  against  him  for  the  last  fiw 
months  of  Aghran,  did,  in  clear  language,  re- 
cognize his  right  to  sue  for  the  earlier  period 
of  seven  months. 

We  are  of  opinion,  after  again  hearing  the 
pleader  for  the  appellant  in  full  on  these  and 
similar  arguments,  that  the  suit  is  not  barred 
by  limitation. 

Not  only  should  the  suit  for  tents  be 
taken  into  account,  and  be  deducted  from  the 
period  given  to  sue,  but  the  peiiod  of  an 
earlier  suit  for  possession  of  ihe  pmace 
which  was  granted  by  ihe  Mahaiajsh  mike 
17th  of  February  1848  (1254)  most  ahobe 
excluded.  With  these  deductions,  the  pliiifr 
iff  in  this  suit  would  be  equally  within  lime, 
whether  the  old  or  the  new  law  of 
limitation  be  applied  to  his  case.  The  Its- 
guage  of  section  14,  Aft  XIV.  of  1859.  when 
properly  construed,  is  not  against  ihcphiau 
iff.  It  recites  that  the  time  shall  be  ex- 
cluded for  which  "  the  claimant  cr  iay 
"  person  under  whom  he  claims  shall  bate 
"  been  engaged  in  prosecuting  a  suit  wpfi 
"  the  same  cause  of  action  against  the  same 
"  defendant."  We  think  that  these  words  »e 
to  be  construed  liberally  and  not  lii«t%» 
according  to  the  decision  cf  the  Pii\y  CommA 
Volume  VII.  of  Moore's  Reports,  page  $5f. 
case  of  Pran  Nath  Chowdhry  versus  Rooto 
Begum.  In  this  case  their  Loidships  m>\ 
it  down  as  a  rule  that  a  person  was  not  bar* 
red  when  he  "  had  been  allowed  to  intern* 
and  was  a  continuing  party  to  a  suit,  aw 
that  it  would  be  inconsistent  to  hold  ''ihatite, 
pendency  of  litigation  with  the  proceedfflp 
on  it "  did  not  furnish  a  good  and  suffititK 
cause  for  his  not  proceeding  in  his  suit. 

Applying  this  doctrine  to  the  whole  am 
before  us,  on  which  the  same  plea  vasi* 
peatedly  urged  by  the  respondent,  anfl  » 
which,  first,  the  question  of  possession  on» 
putnee,  and  next,  the  period  for  which  w» 
were  due,  had  to  be  decided,  we  hold  wr 
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the  plaintiff  is  in  time,  and   that  the   case 
was  rightly  admitted  to  go  to  a  final  issue. 

The  appellant,  however,  now  contends 
that  the  plaintiff  was  barred  by  his  now  state- 
ments made  in  answer  to  the  suit  for  pos- 
session on  the  24th  of  July  1848,  in  which 
he  distinctly  met  the  Rajah,  who  was 
prosecuting  the  suit,  by  asserting  that  he,  the 
then  defendant,  had  been  put  in  possession 
by  the  usual  formulas,  that  he  had  remained 
in  possession,  had  received  kubooleuts  from 
the  ryots,  and  had  collected  rents. 

Undoubtedly,  if  this  admission  stood  alone, 
the  plaintiff  in   the  present  suit  would   be 
bound  and  estopped  by  it.    But  not  only  did 
the  Maharajah   deny  this  as  a  fact  in  his 
rejoinder,    but  the  Court  found   eventually 
that  the  plaintiff  was  not  in  possession  at  the 
time  and  for  the  period  claimed,  and  gave  a 
decree   accordingly.    Against   that  part   of 
the   decree    no  appeal   was  preferred,    the 
order  of  the  lower  Court  being   dated  the 
31st  of  December  1856.     The  only  appeal 
.raised  was  by  the  present  plaintiff,  as  defend- 
ant, who   then   urged  the  very  point  which 
the  present  suit  before  us  in  appeal  has  been 
brought    Xn  try.    The  effect  of   the  Rajah's 
rejoindei  and  of  the  Court's  final  decision  on 
this  point,  namely,  that  the  defendant  (plaint- 
iff) never  obtained  possession  until  the  2nd 
.of  Aghran  1254,  is  entirely  to  do  away  with 
'  his  first  statement,  that  possession  had  been 
enjoyed  uninterruptedly  from  the  commence- 
ment of  the  year. 

Two  other  points  remain  for  decision :  The 
first  is,  whether  the  case  has  been  decided  on 
sufficient  legal  evidence  as  to  the  amount  of 
wasilat.  Here  we  perceive  that  the  Judge 
has  based  his  decision  on  the  dakhilahs  and 
depositions  placed  before  the  Principal  Sudder 
Ameen  in  the  former  suit  for  rents  finally 
decided  on  the  26th  of  December  1861  ; 
•and  the  appellant  before  us  contends  that  the 
witnesses  should  have  been  re-examined,  as 
urged  in  the  lower  Court,  or  that  fresh  evi- 
dence should  have  been  taken. 

We  think  this  plea  technical  and  not 
worthy  of  our  attention.  In  the  last  case, 
precisely  the  same  point  was  at  issue  between 
the  same  parties;  the  case  had  been  fully 
enquired  into,  and  the  Judge  gets  over  the 
plea  raised  before  him  by  saying  as  to  what 
points  the  evidence  already  taken  was  im- 
pugned. The  record  of  the  former  case,  in 
fact,  became,  by  the  consent  of  parties,  the 
record  in  the  present  suit.  Thus,  no  plea  of 
«on-examination  of  the  parlies  could  be  a 
substantial  one.  The  doctrine  of  re-examina- 
on   of  the  parties  would  appear  to  have 


been  borrowed  from  the  Criminal  Courts, 
where  it  would  apply,  and  forced  on  the  Civil 
Courts,  to  which,  in  this  suit,  it  does  not 
apply.  The  basis  of  the  Judge's  decision 
as  to  the  amount  of  wasilat  is,  we  may  add, 
in  part  the  Rajah's  own  admission  as  to  his 
collections  while  he  was  in  possession. 

No  good  ground,  therefore,  is  shown  for 
disturbing  the  Judge's  decision  on  this  point, 
or  for  remanding  the  case  for  any  fresh  evi- 
dence, or  for  old  evidence  to  be  taken  de  novo 

The  question  of  interest,  then,  only  re- 
mains, and  on  this  the  respondent  does  not 
contend  that  interest  ought  to  be  given  before 
the  date  of  the  ascertainment  of  the  princi- 
pal. This  date  we  must  take  to  be  the  date 
of  the  decision  of  the  Judge  of  the  31st  of 
March  last,  and  from  that  date  only  will 
interest  be  allowed  on  the  amount  of  principal 
decreed  by  the  Judge. 

With  this  slight  alteration,  and  with  an 
amendment  in  the  rate  of  costs  accordingly, 
the  decision  is  affirmed,  and  the  appeal  oil  the 
law  and  merits  of  the  case  is  dismissed  with 
costs. 


The  13th  December  1864. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson,  Puisne  Judges. 

Contribution—Liability  of  discharged  Judg- 
ment-debtor. 

Case  No.  253  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
Moulvie  ltrut  Hossein  Khan,  Principal 
Sudder  Ameen  of  Sarun,  dated  the  22nd 
April  1864. 

Gnnga  Pershad  (Defendant),  Appellant y 

versus 

Nund  Koomar  and  others  (Plaintiffs), 
Respondents.  . 

Mr.  R,  T.  Allan  and  Baboo  Dwarkanath 
Mitter  for  Appellant. 

Mr.  G.  C.  Paul  and  Baboo  Unnoda  Pershad 
Banerjee  for  Respondents. 

Suit  laid  at  Rs.  9,470-2-0. 

One  of  several  judgment-debtors  was  released  and  dis- 
charged from  all  further  liability  under  the  decree  by  an 


arrangement  come  to  by  the  decree-holders  and  aU  their 
debtors,  and  that  arrangement  was  followed  by  the 
decree-holders,  causing  their  suit  for  execution  of  decree 
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Held  that  the  liability  of  the  discharged  debtor 
could  not  be  revived^  so  as  to  render  him  liable  for  con- 
tribution. 

This  is  a  suit  for  contribution  brought  by 
the  representatives  of  one  judgment-debtor 
against  the  representative  of  another. 

In  1841,  one  Brijoo  Beharee  Lai,  or  his 
widow,  Ram  Doolaree  Koonwur,  obtained  a 
decree  against  Kunhya  Singh,  Utum  Narain 
Singh,  and  Luchmce  Narain  Singh,  Chum- 
bola  Koonwur  and  Nowlas  Koonwur,  and 
Chuckerdharee  Singh  and  others.  As 
amongst  themselves,  the  liability  of  the 
judgment- debtors  under  this  decree  was  as 
follows :— Kunhya  Singh  was  liable  for  ith, 
Utum  and  Lucbmee  together  were  liable  for 
£th,  another  ith  fell  to  Chumbola  and 
Nowlas,  and  Chuckerdharee  and  others 
were  liable  for  the  remaining  ±th.  In  1845, 
the  parties,  plaintiffs  and  defendants  in  the 
suit,  made  a  settlement  of  the  account  be- 
tween them,  and  found  that  Rs.  7,194-1-4? 
were  due  in  respect  of  each  ±th  share.  By 
this  time  Luchmee  had  died,  leaving  a 
widow,  Rajbunsee,  his  heiress  and  represent- 
ative. It  was  then  agreed  by  the  decree- 
holders  and  their  debtors  that  the  latter 
should  be  deemed  liable  only  for  their  own 
specific  shares;  that  Rajbunsee  should  take 
upon  herself  (as  widow  of  Luchmee)  the 
whole  responsibility  for  the  share  of  Utum 
as  well  as  that  of  Luchmee;  and  that,  in 
addition,  she  and  Kunhya  Singh  should  be- 
tween them  be  liable  for  the  ith  which  had 
fallen  upon  Chumbola  and  Nowlas  Koonwur. 
In  other  words,  Kunhya  Singh  and  Raj- 
bunsee took  upon  them  fths,  leaving  the  re- 
maining ith  to  Chuckerdharee  and  the 
others  who  were  originally  liable  for  it. 
Kunhya  Singh  had  since  paid  up  what  he 
undertook,  and  Chuckerdharee  Singh's  }th 
has  also  been  satisfied.  The  only  dispute 
now  is  as  to  the  half  of  the  f  ths  which  Raj- 
bunsee took  upon  herself.  In  satisfaction  of 
her  share,  Rajbunsee  seems  to  have  exe- 
cuted a  bond  and  mortgage,  or  otherwise 
to  have  dealt  with  the  estate  of  her  hus- 
band Luchmee.  The  grandsons  of  Luchmee, 
as  his  next  heirs,  instituted  proceedings 
to  have  these  dealings  of  Rajbunsee  with 
Luchmee's  estate  set  aside  as  being  beyond 
her  powers  as  a  Hindoo  widow,  and  conse- 
quently invalid.  The  decree-holders  also 
instituted  proceedings  to  have  their  claim 
satisfied.  The  result  of  their  proceedings 
was  that  the  Sudder  Court  (see  Reports 
for  libq,  page  502)  held  that  Rajbunsee  had 
no  right  to  charge  the  estate  of  Luchmee 
wifii  the  share  for  which   Utum  was  liable  ' 


under  the  original  decree,  and  that  the  de- 
cree-holder had    "committed   a   mistake    in 
accepting  the   land  from  Rajbunsee  solely; 
and  his  present  suit,  not  including  Utum  or 
his   representatives,    has     been     erroneous!) 
brought."     And  the  Court  declared  that  the 
decree-holder  could  rot,  on  the  bord  given 
by    Rajbunsee,    recover    from    the   heirs  of 
Luchmee  the  amount  due  from  Luchmee  and 
Utum,  adding  4<  he  may  fall  back  on  his  origi- 
nal  decree,   and   execute   it   against  them." 
The   decree-holder,  theiefore   did   fall  tack 
upon  his  original  decree,  and  having  applied 
for   execution  against  the  representatives  of 
both  Luchmee  and  Utum,  satisfied  his  claim 
by  seizure  and  sale  of  the  property  belong- 
ing to  the  representatives  of  Luchmee  oclj. 
These    representatives    now    sue    the  repre- 
sentative of  Utum  to  recover  one-half  of  the 
amount  so  levied  from  them. 

The  lower  Court  has  decided  in  favour  of 
the  plaintiffs,  but  the  defendant  appeals,  con- 
tending that  under  the  settlement  of  1845 
he  was  discharged  from  all  further  rcspen- 
sibility  under  the  decree,  and  that,  if  he  is 
still  liable  at  all,  he  can  be  so  only  in  a  wot 
to  which  all  the  judgment  debtors  or  tntir 
representatives  are  parties,  in  wbich  the 
accounts  as  between  the  judgment-debtors 
may  be  fully  taken. 

It  appears  to  us  that  Utum  and  his  repre- 
sentative, who  is  the  appellant  now  before 
us,  must  be  considered  as  having  been,  by 
the  arrangement  come  to  in  1845,  released 
and  discharged  from  all  further  labifoj 
under  the  decree.  That  arrangement  was 
followed  by  the  decree- holders  causing  their 
suit  for  execution  of  decree  to  be  withdiawo, 
The  arrangement  was  fully  carried  out 
as  to  all  the  parties  to  it  save  Rajbunsee;  and 
for  about  fifteen  years,  Utum  and  his  repre- 
sentative had  every  reason  to  suppose  that 
they  had  heard  the  last  of  the  suit.  At  the 
end  of  that  time,  it  turned  out  that  the  decree- 
holders  had  "  committed  a  mistake  by  accept* 
ing  the  bond  from  Rajbunsee  solely;"  and 
they  have  since  turned  against  the  heirs  of 
Luchmee  for  the  whole  amount  for  which 
Rajbunsee  attempted  to  make  herself  liable* 
This  they  have  done  with  the  express  sane* 
tion  of  the  Sudder  Court  given  in  the  judg* 
ment  of  the  Court  on  the  appeal,  viz^  "be 
(that  is  the  decree- holder)  may  fall  back  on  baf 
original  decree,  and  execute  it  against  ikm;" 
that  is  to  fay,  the  representatives  of  Luchmee 
and  the  representative  of  Utum.  But  neitfacf 
Utum  nor  his  representative  were  parties  la 
that  appeal;  the  question  of  their  liabi&f. 
or    otherwise    under    the    original    decree 
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was  in  no  way  before  the  Court ;  anything 
said  by  the  Court  on   that  appeal,   as    to 
the  continuance  of   UtunVs  liability,   must 
be  taken  to  have  been  obiter  dictum,  and  is 
not  now  binding  or  conclusive  as  against  the 
present    appelant.     In    this   suit-  we    have 
nothing  to  do  with  the  question  as  to  whe- 
iher  tne  decree  could  be  revived  against  the 
heirs  of  Luchmee,   when  it  was   held    that 
Rajbunsee's  undertaking  was  void.    We  have 
now  only  to   consider  whether  the   decree 
could   then    be    revived    against    Utum    or 
his  heir.      If  it   could  not,  it  is  clear  that 
nothing  which  has  passed  between  the  decree- 
holders  and  the  heirs  of  Luchmee  will  entitle 
the  latter  to  have  recourse  to  the  estate  of 
Utum  for  contribution.     It  may  be  said  that 
the  present  appellant  is  bound  by  the   pro- 
ceedings in  the  Zillah  Court,  on  the  applica- 
tion made  in  i860,  after  the  decision  of  the 
Sudder  Court  in  the  appeal  case,  for  execu- 
tion against  the  heirs,  both  of  Luchmee  and 
Utum,  the  more  so  as  he  did  not  appeal  from 
the  order  then  made.     But  we  do  not  think 
that  he  is  concluded  by  those  proceedings ; 
they  were  based  entirely,  so  far  as  the  heir 
of  Utum  is  concerned,  on  the  obiter  dictum  to 
which  we  have  alluded,  and  he  had  no  object 
in  appealing  from  the  order  passed,    inas- 
much as  the  decree-holders,  although  they 
had  asked  for  execution  against  both  estates, 
as  a  matter  of  fact,  took  out  execution  against 
the  estate  of  Luchmee  only. 

When  the  whole  circumstances  of  the  case 
are  borne  in  mind,  together  w'nh  the  present 
position  of  the  original  parties  to  the  decree 
of  184T,  and  their  representatives,  it  will  be 
at  once  seen  that  the  appellant  might  be  the 
victim  of  great  injustice,  if  he  were  now  held 
liable  to  contribute  as  the  respondent  con- 
tends he  ought  to  be.  The  arrangement  of 
l$45  was  come  to  with  the  consent  of  all 
parties,  and  was  in  fact  substituted  for  the 
decree  which  had  been  passed :  it  has  been 
fully  carried  out  by  all  the  parties,  save  those 
now  before  us ;  it  cannot  now  be  set  aside 
as  to  those  who  have  actually  carried  it  out : 
and  therefore,  as  it  seems  to  us,  it  cannot  be 
set  aside  as  to  the  others  who  have  not  yet 
carried  it  out.  It  may  very  possibly  be  that 
if  all  parties  could  be  restored  to  their  origi- 
nal position,  and  could  be  brought  before  the 
Court,  and  a  fair  account  could  be  taken  be- 
tween them,  a  very  much  smaller  sum  might 
be  found  to  be  due  from  the  appellant  than 
that  which  it  is  now  sought  to  recover  from 
him.  He  says  that  there  was  valuable  con- 
sideration on  the  part  of  Utum  for  the  ar- 
rangement  come   to    in    1845,   and  in   the 


absence  of  any  proof  to  the  contrary,  it  is  most 
probable  that  there  was,  for  the  fact  of 
Rajbunsee's  acts  having  been  declared  inva- 
lid is  no  evidence  that  there  was  not.  As 
the  case  stands  now,  it  may  well  be  that  in 
1845  Utum  had  paid  all  for  which  he  could 
have  been  held  liable  in  a  general  account 
between  the  judgment-debtors,  and  the  mere 
fact  of  a  certain  sum  having  been  lately 
levied  from  the  heirs  of  Luchmee  is  no  proof 
that  the  heir  of  Utum  is  liable  for  one- 
half  of  that  sum.  We  have  made  these  ob- 
servations in  order  to  show  that,  if  we  had 
been  of  opinion  that  the  decree  of  1841  could 
have  been  revived  so  far  as  to  make  the 
heirs  of  Luchmee  and  the  heir  of  Utum 
jointly  responsible  for  what  Rajbunsee  took 
upon  herself,  the  result  would  probably,  if 
not  certainly,  have  been  an  act  of  injustice 
to  the  appellant.  But  we  think  the  appeal 
must  be  allowed,  and  the  plaintiff's  suit  be 
dismissed,  because  the  arrangement  of  1845, 
and  the  proceedings  which  followed  there- 
upon, operated  as  a  discharge  and  release  to 
Utum  from  all  further  liability  under  the 
decree,  because  that  liability  could  not  subse- 
quently be  revived,  and  because,  if  there  was 
no  liability  under  the  decree,  there  could  be 
no  liability  for  contribution  in  respect  of  any 
sum  levied  from  the  plaintiffs. 

The  appeal  is  decreed,  and  the  plaintiff's 
suit  is  dismissed ;  but  under  the  very  pecu- 
liar and  complicated  circumstances  of  the 
case,  and  considering  that  the  plaintiff  has 
probably  been  somewhat  misled  by  the  judg- 
ment of  the  Sudder  Court  of  i860,  we  order 
that  the  parties  respectively  shall  bear  their 
own  costs  in  both  Courts. 


The  13th  December  1864. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Suit  for  Ejectment  (when  institutable  under 

Act  X.  of  1859) 

Case  No.  1998  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  J.  E.  S.  Zillie,  Additional  Judge  of 
Hooghly,  dated  the  31  si  May  18649  r*v*r$* 
ing  a  decision  of  the  Deputy  Collector  of  that 
District,  dated  the  14th  October  /S6j. 

Amjed  All  Khan  (plaintiff),  Appellant, 

versus  ^ 

Golam  Hyder  Khan  (Defendant), 
Respondent, 
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Baboo s  Khetter  Nath  Bose  and  Mohesh 
Chunder  Chowdry  for  Appellant. 

Baboos  Khetter    Mo  hurt  Mookerjee  and 
Mohendro  Lai  Shome  for  Respondent. 

A  suit  for  ejectment  does  not  lie  under  Act  X.  of  1859 
unless  there  has  been  an  illegal  ejectment  by  the  party 
entitled  to  receive  the  rents,  and  not  when  the  contention 
is  between  two  rival  ryots. 

This  was  a  suit  brought  under  clause  6, 
section  J3,  Act  X.  of  1859.  The  plaint,  on 
the  face  of  it,  shows  that  the  plaintiff,  special 
appellant,  was  never  in  possession;  conse- 
quently, he  could  not  have  been  illegally 
ejected ;  and  it  is  only  such  ejectments  that 
the  clause  and  section  contemplate.  The 
fact  is  that  this  is  a  contention  between  two 
rival  ryots,  both  claiming  to  have  got 
pottahs  of  the  land.  As  there  has  been  no 
illegal  ejectment  by  the  party  entitled  to 
receive  the  rent,  the  suit  cannot  be  brought 
under  the  provisions  of  Act  X.  The  special 
appellant,  if  he  has  any  remedy,  must  seek 
it  in  the  Civil  Court. 

The  appeal  is  dismissed  with  costs  and 
interest. 


The  13th  December  1864. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Registration— Priority  of  Registered  Deed 

of  Gift. 

Case  No.  2369  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Gopee  Nath  Bose,  Principal  Sudder 
Ameen  of  Nuddea,  dated  the  nth  June 
1864,  affirming  a  decision  passed  by  Afoul- 
vie  Abdool  Jubbur,  Moonsiff  of  thai  Dis- 
trict, dated  the  8th  March  1864. 

Nettro    Gopal  Chunder  (one  of  the  Defend- 
ants), Appellant, 

versus 

Dwarkanath  Mullick  (Plaintiff), 
Respondent. 

Baboos    Kishen  Kishore   Ghose  and   Kedar 
'  Nath  Mojoomdar  for  Appellant. 

Baboos  Mohendro  Lai  Shome  and  Banee 
t  Mad  hub  Banerjee  for  Respondent. 

The  benefit  of  priority  over  an  earlier  unregistered 
deed  of  Sale  does  not  extend  to  a  registered  document 
which,  although  in  form  a  deed  of  sale,  is  in  truth  a  frau- 
dulent deed  of  gift. 


The  law  requires,  if  there  are  two  deeds 
of  sale,    that  effect  shall  be  given  to  the 
later   deed,   supposing   it   to  be    registered, 
rather   than  to  the  earlier  one  unregistered, 
notwithstanding  knowledge  or  notice  of  the 
unregistered  deed  by  the  parly  to  the  regis- 
tered deed.      But  no  question  of  priority  can 
arise  until  the  fact  has  been  established  that 
two   deeds  of   sale  exist.       In   the  present 
case,  a  deed  is  proved,  possibly  a  complete 
deed,  the  purchase-money  being  partly  paid, 
but  the  deed  itself  being  unregistered.    Then 
there  is  evidence  of  a  second  document,  hut 
the    evidence   leaves   it    uncertain    whether 
that  document  is  or  is  not  a  deed  of  sale. 
It  purports  to  be  a  deed  of  sale  of  the  land 
for  the  sum  of  Rs.  400     But  the  Court  of 
first    instance   is  satisfied  that    neither  the 
Rs.  400  nor  any   portion  of  that  sum  was 
ever    paid,  or   (as   the  judgment    may  be 
understood  to  mean)  was  ever  meant  to  be 
paid.    If  this  last  view  is  correct,  the  so- 
called  deed  of  sale  is  no  deed  of  tale,  but 
a  mere  deception ;  and  the  real  character  of 
the  second  transaction  may  be  that  it  is  a 
voluntary  gift  of  land  which  had  been  pre- 
viously sold,  or  a  benamee  conveyance,  the 
real  ownership  remaining  unchanged.  What* 
ever  may  be  the  precise  import  of  the  word 
"  authentic"  in  the  Registration  Act,  XIX. 
of  1843,  it  certainly   cannot  be   applicable 
to  a  document  which,  althoogh  in  form  a  deed 
of  sale,  is  in  trnth  a  fraudulent  deed  of  gift. 
It  is  necessary  for  the  decision  of  the  case 
that  the  nature  of  this  document  should  be 
distinctly  ascertained. 

The  Court  of  Appeal  does  not  notice  this 
part  of  the  case,  or  the  evidence  touching 
it.  The  Principal  Sudder  Ameen  directs  bil 
attention  chiefly  to  the  deed  first  executed, 
which  he  considers  to  have  been  a  complete 
deed,  and  entitled  to  priority.  In  ibat  view 
he  is  wrong,  if  there  was  in  fact  a  (ecoMi 
authentic  deed  which  was  registered;  aaa 
this  notwithstanding  any  notice  or  know* 
ledge  on -the  part  of  the  second  purchaser. 

As  he  has  left  a  portion  of  the  evidencf 
which  materially  affects  the  question  of 
authenticity  of  the  second  deed  nnnoti 
we  must  remand  the  case  to  him  for  a  rmdin 
on   that  matter.     If  there  was   in    truth 
second   sale  of  the  land,  and  a  deed  of 
thereupon     executed    and     registered, 
property  would  pass  by  such  deed  of 
notwithstanding    that    the    purchase* m 
remained  unpaid.      The  Court  is  bound 
the  Registry   Act    to    give    priority  to 
registered  deed  if  this  is  established  to 
its  character. 
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The  frequency  of  cases  in  which  vendors 
dispose  of  the  same  property  by  a  second 
sale  in  fraud  of  the  first  purchaser,  calls 
for  the  application  of  the  provisions  of  the 
Penal  Code  on  the  subject.  (See  sections 
421-424,  "  Of  fraudulent  deeds  and  disposi- 
tion of  property.") 


The  14th  December  1864. 

Present: 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chit/ Justice,  the  Hon'ble  C.  B.  Trevor, 
G.  Loch,  Shumbhoonath  Pundit,  and  £. 
P.  Levinge,  Puisne  Judges. 

Execution  of  Money-decrees— Subsequent 

Purchasers. 

Case  No.  2809  of  1863. 

Spe.ial  Appeal  from  a  decision  passed  by  the 
Judge  of  Shahabad,  dated  the  10th  July 
186 3,  affirming  a  decision  of  the  Principal 
Sudder  Ameen  of  that  District,  dated  the 
23rd  January  1863. 

Gopeenath  Singh  (Defendant),  Appellant, 

versus 

Sheo  Sahoy  Singh  (Plaintiff),  Respondent. 

Baboo  Kallyprosono  Duit  for  Appellant. 

I      Baboos  Dwarkanath  Milter  and  Unnoda- 
pershad  Banerjee  for  Respondent. 

When  a  person,  to  whom  property  is  pledged  for  a 
;  debt,  obtains  a  simple  money-decree  against  his  debtor, 
fe  cannot  execute  that  decree  against  the  property 
pledgeJ  to  the  prejudice  of  a  subsequent  bond-fide 
purchaser.  He  may  enforce  his  lien  by  separate  action 
against  the  party  in  possession  of  the  property  pledged 
to  him,  but  he  cannot  execute  the  money-decree  against 
the  property  in  the  hands  of  the  subsequent  purchaser. 

This  case   has   been  referred  to   a  Full 
Binch   owing  to    an   apparent  discrepancy 
in  two  decisions  of  the  late  Sudder  Court, 
dated  respectively  the  22nd  June  1857  and 
30th  April  1 861,  and  to  obtain  an  authorita- 
tive ruling  on  the  following  point — viz.,  where 
property    has    been    distinctly    pledged    in 
security  for  a  loan,  and  the  lender  in  a  suit 
to  recover  the  money  does  not  seek  to  have 
his  claim    satisfied    from    the    property  so 
mortgaged  to   him,   but  is  satisfied  *ith  a 
Simple  money-decree,  which  does  not  declare 
the  said  property  to  be   hypothecated   and 
liable  to  sale  for  the  debt,  can  the  lender, 
tn  execution  of  such  a  decree,  proceed  against 
that  property  as  mortgaged  to  him  if  it  be 
found  in  the  possession  of  a  third  person, 
not  a  party  to  the  suit,  who  has  purchased 
it  in  good  faith,  and  for  a  valuable  consi- 
deration ? 


On  a  consideration  of  the  two  decisions 
of  the  Sudder  Court  referred  to  above,  we 
find  that  they  are  not  in  reality  in  conflict. 
In  the  case  of  Mirza  Abid  H ossein  v.  Brijo 
Beharee  Loll,  decided  on  30th  April  1861, 
one  Ajeet  Nerayan,  by  an  ikrarnamah  writ- 
ten in  1846,  agreed  that,  upon  a  certain  pos- 
sible future  and  contingent  event,  which  in 
effect  did  not  happen  before  the  2 and  June 
1850,  he  would  execute  a  bill  of  sale  of 
Mouzah  Sadoollapcor  to  the  plaintiff  Brijo 
Beharee  Loll.  On  the  6th  May  1850  he  sold 
the  mouzah  in  question  by  a  bond-fide  con- 
veyance  for  a  valuable  consideration  to  the 
defendant,    Abid    Hossein.     On    the    16th 
June  1855,  the  plaintiff,  suing  on  the  ikrar- 
namah,   obtained    a   simple    money- decree 
against  Ajeet  Nerayan.    The  Court  having 
refused  to  execute  this  decree  against  the 
property  in  the  possession  of  the  defendant, 
the  plaintiff  brought  a  suit  to  set  aside  the 
sale  to  the  defendant,  and  to  reverse  the  pro* 
ceedings  in  the  execution  department  staying 
the  sale  of  the  property.    It  was  held  that, 
having  elected  to  take  this  course,  he  could 
not  be  allowed  to  realize  the  amount  of  his 
decree  from  the  property  mentioned  in  the 
ikrarnamah.  In  fact  the  agreement  contained 
in  that  instrument  was  simply  that,  upon  the 
happening  of  the  event  provided  for,  Ajeet 
Nerayan  bound  himself  to  execute,  on  being 
requested  to  do  so,  a  mortgage  of  the  property. 
No  such  request  was  made  within  a  reason- 
able time.      Before  any   such   request  was 
made,  in  ignorance  of  Ajeet  Nerayan's  con- 
tract, the  defendant  acquired  his  title.    The 
Court  therefore  held,  and  rightly  held,  with- 
out entering  into  the  difficult  question  as  to 
what  might  have  been  the  equities  of  the 
parties  had  plaintiff  called  on  Ajeet  Nerayan 
to  execute  a  mortgage  to  him  on  or  immediate- 
ly after  June  1850,  that  the  right  was  lost  or 
waived  as  against  the  defendant  by  the  course 
which  the  plaintiff  had  chosen  to  adopt. 

From  the  decision  of  the  22nd  June  1857, 
Dayungeer  Sunnyassy  v.  Gour  Mohun  Shah, 
it  appears  that  one  Sheopershad,  the  owner 
of  the  property,  had  pledged  it  first  to  Gour 
Mohun,  and  then  to  Dayungeer.  The  former 
got  a  money-decree,  which  he  sought  to 
enforce  against  the  property  then  in  the  pos- 
session of  Dayungeer,  who  had  foreclosed 
and  taken  possession  of  the  property  under  a 
decree.  It  was  held  that,  where  property  is 
specifically  mentioned  in  a  bond  as  security 
for  the  sum  borrowed,  such  debt  becomes  a 
lien  on  that  property,  and  the  abs£h<fe>  of 
any  mention  in  a  decree  of  the  mode  <tn 
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which  that  decree  is  to  be  executed  does  not 
interfere  with  the  Hen  existing  on  the  pro- 
perty, but  that,  in  execution,  the  plaintiff  in 
the  suit  is  entitled  to  have  the  property  on 
which  the  lien  clearly  exists  sold,  and  con- 
sequently that  any  mortgage  effected  subse- 
quently to  the  date  of  the  creation  of  the  lien 
on  the  property  is  subject  to  the  outstanding 
lien  on  the  property ;  and  in  case  the  mort- 
gagee obtained  possession  after  foreclosure, 
he  takes  it  with  all  incumbrances  on  it  prior 
in  point  of  time  to  the  date  of  his  mortgage. 
It  is  evident,  therefore,  from  a  comparison  of 
the  two  cases,  that  the  facts  were  different, 
and  the  decisions  are  not  conflicting. 

On  the  question  in  regard  to  which  the 
decision  of  the  Full  Bench  has  been  sought, 
we  are  of  opinion  that,  when  a  person  to 
whom  property  is  pledged  for  a  debt  obtains 
a  simple  money-decree  against  his  debtor,  he 
cannot  execute  that  decree  against  the  pro- 
perty pledged  to  the  prejudice  of  a  subsequent 
bond-fide  purchaser.  He  is  simply  in  the 
position  of  an  ordinary  judgment-creditor 
in  respect  to  his  decree,  and  can  only  seize 
the  rights  and  interest*  of  his  debtor.  He 
may  enforce  his  lien  by  separate  action 
against  the  party  in  possession  of  the  property 
pledged  to  him,  but  he  is  not  entitled  to 
execute  the  money-decree  against  the  pro- 
perty in  the  hands  of  the  subsequent  pur- 
chaser. 

With  these  observations  we  remit  the  case 
to  the  Bench  by  which  it  was  referred  to  us, 
that  final  orders  may  be  passed  in  appeal. 


The  14th  December  1864. 

Present  : 

The  Hon'ble  C.  Steer  and  E,  Jackson, 
Puisne  Judges. 

Joint  Hindoo  Family— Onus  probandi  (of 
Separation). 

Case  No.  1454  of  1864. 

Special  Appeal  from  a  decision  passed  by  Baboo 
Sreenath  Biddy  asagur  Roy  B  aha  do  or,  Prin- 
cipal S  udder  Am  een  of  East  Burdwan,  dated 
the  12th  March  1864,  reversing  a  decision  of 
the  Moonsiff  of  Choukee  Kantee^  dated  the 
28th  April  1863. 

Beer  Nanin  Sircar  (Defendant),  Appellant, 

versus 

Teen  Cowree  Nundee  (Plaintiff),  Respondent. 

Bahoo  Mutty  Lai  I  Mookerfee  for 
*  Appellant. 


Baboo  Nil  Mad  hub  Sein  for  Respondent. 

Suit  by  a  member  of  a  joint  Hindoo  family.  The 
plaintiff  having  stated  the  family  to  be  joint,  and  the 
defendant's  answer  having  admitted  that  at  one  time 
it  was  joint,  held  that  the  onus  of  proving  a  separa- 
tion was  on  the  defendant,  failing  which,  under  the 
presumption  of  Hindoo  law,  the  property  must  be 
regarded  as  joint  at  the  time  of  the  defendant's  par* 
chase ;  and  that  the  status  of  the  family  was  a  suffi- 
cient notice  to  the  defendant  that,  in  purchasing  from 
one  member,  he  was  not  making  a  bond-fide  purchase. 

This  is  a  suit  in  right  of  inheritance  to 
Surroop  Sircar  and  his  brothers,  who  were,  it 
is  alleged,  a  joint  Hindoo  family. 

The  defendant  replied  that  the  property 
belonged  exclusively  to  the  brothers,  and 
that  Surroop  never  had  any  right  or  interest 
in  it,  and  that  he  bought  the  property  from 
the  brothers. 

The  Principal  Sudder  Ameen  finds  that 
the  defendant  gave  no  proof  that  he  made 
the  purchase  from  the  brothers  after  their 
separation  from  Surroop,  and  he  accordingly 
decrees  to  plaintiff  a  moiety  of  the  pro- 
perty as  having  been  the  share  of  Surioop. 

It  is  contended  on  special  appeal  that 
the  burden  of  proving  a  separation  between 
Surroop  and  his  brothers  did  not  devolw 
on  the  defendant ;  and  that  admitting  that 
the  properly  was  joint,  as  defendant  tit 
a  bond-fide  purchaser  for  valuable  consi* 
deration,  a  sale  by  one  member  of  a  joint 
family  cannot  be  set  aside  at  the  suit  of 
one  of  the  members. 

It  was  stated  in  the  plaint  that  the  familf 
was    joint.     It   is   admitted   in    defendant's 
answer    that    at    one    time    it    *as    jcwt 
Therefore,  it  was  clearly  incumbent  on  hi« 
to  prove  that  a  separation  had  taken  place; 
and  in  absence  of  such  proof,  the  Court  right- 
ly held  that,  under  the  presumption  of  H 
doo  law,  the  property  must  be  regarded 
a  joint  property  at  the  time  of  the  def< 
ant's  purchase. 

The   family   being   then   joint   when 
purchase  was  made,  the  status  of  the  f 
was  a  sufficient  notice  to  the  defendant 
in  purchasing  from  one  of  the  members, 
was  not  making  a  bond* fide  purchase. 

It  has  been  argued  also  that  the  Princi 
Sudder  Ameen  should  have  tiitd  the 
of   limitation   which   the   defendant    rai 
But   if   the   Principal   judder    Ameen 
right  in  his  view  that  the  family  was  joint 
the  time  of  the  defendant's  purchases,  and 
twelve  years  have  not  elapsed  since  then, 
question  of  limitation  arises,  which  req 
adjudication. 

In  this  view  we  dismiss  the  special  a 
with  costs. 
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The  14th  December  1864. 

Present: 

The'Hon*ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Hindoo  (Mitakshara)  Law— Inheritance— 
v  Grandson! 

.  '..  Case  No.  223  of  1864. 

Regular  Appeal  from  an  order  passed  by  the 
Principal  Sudder  Ameen  of  Patna%  dated  the 
2gth  March  1864. 

luchomun  Pershad  (Defendant),  Appellant, 

versus 

Debee  Pershad  (Plaintiff),  Respondent. 

Mr.  R.  T.  Allan,  Baboo  Tarucknath  Stin, 
and  Moonshee  Ameer  Ali  for  Appellant. 

Sahoos  Dwarkanath  Miller,  Unnoda  Pershad 
Banerjee,  and  Kishen  Succa  Mookerjee  for 
Respondent. 

Suit  laid  at  Rs,  4,36,811-3-8-10  krants. 

;*:Uoder  the  Mitakshara  law,  a  grandson  (his  father 
|w*i&  dead)  shares  equally  with  a  son  the  self-acquired 
"iwpectyof  the  grandfather. 

i,  This  is  a  suit  in  right  of  inheritance  to  a 
[fcoiety  of  the  estate,  real  and  personal,  of  the 
J*te  Deendyal  Eagut. 

;-*JThe  plaintiff  is  the  grandson  of  the  late 
fjfcendyal,  and  the  defendant  is  the  son  of 
Jfeendyal. 

■■  The  first  issue  arising  out  of  the  plead- 
;|Ngs  is  one  of  law  ;  viz.,  whether,  by  the  Mi- 
Jlkshara  law,  a  grandson,  whose  father  dies 
*efore  his  father,  can  succeed  to  the  self- 
acquired  property  of  the  grandfather  where  a 
ion  is  alive.  The  second  issue  is  one  of  law 
»i  fact  combined,  viz.,  whether  Banee 
"i,  the  son  of  Deendyal,  and  the  father  of 
plaintiff,  was  expelled  from  the  paternal 
4e,  and  lived  separate  from  his  father, 
whether  these  facts  extinguished  Banee 
ni's.  right  of  inheritance  to  his  father's 
"te,  and  the  inheritance,  in  consequence,  of 
1 —  son. 

Mfe  is  admitted  that  the  property  of  which 
"feendyal    died   possessed   was    all    self-ac- 
[mred  property. 

t .  ^  has  been  held  by  the  Principal  Sudder 
jAmeen  that,  under  the  Mitakshara  law,  a 
|pandson  inherits  in  an  equal  degree  with  a 
[•on,  and,  on  the  issue  of  fact,  he  is  of  opinion 
Bfct  there  is  no  truth  whatever  in  the  allega- 
Vot  I. 


tion  of  the  defendant  that  the  plaintiff's 
father  Banee  Ram  was  expelled  by  his  father 
from  the  paternal  abode ;  and  on  these  find- 
ings he  decrees  to  the  plaintiff  a  moiety  of 
the  estate  of  his  grandfather. 

It  is  at  once  admitted  on  the  part  of  his 
pleaders  that,  by  the  Hindoo  law  as  current 
in  Bengal,  a  grandson,  whose  father  is  dead, 
takes  equally  with  a  son  of  the  grandfather's 
self-acquired  property.  But  it  is  contended  " 
that  the  Bengal  school  and  the  Mitakshara 
school  differ  materially  in  regard  to  the* 
rights  of  such  grandsons,  and  that,  with  re- 
spect to  them,  they  have  no  right  of  inherit- 
ance while  a  son  exists,  who,  as  conferring 
higher  benefits  on  his  deceased  ancestors,  has 
a  prior  and  superior  right  to  the  inheritance, 
and  that  the  law-books  are  also  clear  that  a 
son  is  an  obstruction  to  the  grandson  in  the 
way  of  his  inheritance. 

We  think  that  there  is  no  warrant,  for 
this  contention  from  the  authorities  which 
have  been  cited  in  support  of  it. 

No  doctrine  of  Mitakshara  law  is  better 
established  than  this,  that  the  right  of  a  son 
as  a  joint  owner  with  his  father  accrues  to 
him  from  the  moment  of  his  birth,  and  that, 
though  a  father  may  alienate  his  personal 
estate,  the  son's  right  to  it,  if  it  is  not  alien- 
ated, is  as  clear  and  undoubted  as  his  right 
is  to  the  ancestral  estate.  If,  then,  this  is 
the  true  principle  of  law,  Banee,  the  son  of 
Deendyal,  possessed  undoubtedly  a  joint  in- 
terest with  his  father,  and  had  he  lived  he 
would  with  his  brother  have  shared  half  and 
half  the  patrimonial  estate. 

The  word  "  putro"  in  the  Hindoo  law- 
books has  been  construed  to  mean  not  only  a 
son,  but  a  son's  son  and  male  issue  to  the 
fourth  generation.  Therefore,  there  is  no 
force  in  the  argument  that  the  defendant, 
being  the  son  of  Deendyal,  confers  more 
benefits  on  his  departed  ancestors  than  the 
plaintiff,  who  is  only  Deendyal's  grandson, 
for  both  being  sons  in  the  interpretation  of 
Hindoo  law,  both  confer  equal  benefits;  and 
both  being  in  the  sense  of  sons,  the  one  is 
not  an  obstruction  to  the  other. 

On  the  issue  of  fact,  we  are  altogether 
with  the  Court  below  in  considering  the  plea 
of  Banee's  expulsion  and  separation  from  his 
father  a  mere  pretext  adopted  for  the  pur- 
pose of  defeating  the  rights  of  the  plaintiff  in 
this  suit. 

In  this  view  of  the   case,  we  aflyTJk  the 
judgment  of  the  Court   below,  and  dismiss 
J  the  appeal  with  costs. 
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The  14th  December  1864. 
Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 


Effect  of 


off  a  Case  in  Execution. 


Case  No.  1461  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Shaikh  Ali  Asim,  Principal  Sudder 
Ameen  of  Behar,  dated  the  12th  March  1864, 
affirming  a  decision  passed  by  Moulvie  Ali 
Ahmed,  Moonsiff  of  that  District,  dated  the 
2fth  November  1863. 

Jain  Singh  (Plaintiff),  Appellant,    > 

versus 

Teeluck  Dharee  Pattuck  and  others 
(Defendants),  Respondents. 

Baboo  Roopnath  Banerjee  for  Appellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

The  proceedings  in  execution  being  terminated  and 
the  case  struck  off,  the  owners  of  the  estate  may  {not- 
withstanding the  previous  attachment)  deal  with  it  as 
an  unattached  estate. 

This  was  a  suit  to  set  aside  a  mokururee 
lease  on  the  allegation  that  it  was  executed 
by  a  judgment-debtor  in  fraud  of  creditors. 
The  lower  Courts  have  found  that  the 
mokururee  was  a  real  bond-fide  transaction ; 
that  under  it  the  defendant  obtained  pos- 
session, and  that  it  was  executed  before  the 
attachment,  under  which  the  estate  was  sold 
and  purchased  by  plaintiff.  Those  Courts 
have  accordingly  dismissed  plaintiff's  suit. 

It  is  said  on  special  appeal  that  the  lower 
Court  has  not  found  whether  the  pottah  was 
given  in  fraud  of  creditors  or  not,  but  the 
finding  on  that  point  is  most  clear.  It  is 
then  said  that  the  estate  had  been  once 
previously  attached,  and  that  that  attachment 
subsisted,  although  the  execution-proceed- 
ings were  struck  off.  We  think  that  the 
striking-off  of  the  case  in  execution  put  an 
end  to  the  first  attachment,  and  the  owners 
of  the  estate  were  then  able  to  deal  with  it 
as  an  unattached  estate. 

/There  is  no  ground  for  interference. 
Appeal  dismissed  with  costs. 


The  14th  December  1864. 

Present : 

The  Hoa'ble  C.  Steer  and  E.  Jactson, 
Puisne  Judges. 

Damages  (under  Section  10,  FAct  X.-  of  1859)  for 
not  giving  Proper  Receipt  for  Rent 

Case  No.  1^24  of  1864  under  Act  X:  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  W.  F.  McDonnell,  Additional  Judge  of 
Nuddea,  dated  the  21st  March  1864,  revers- 
ing a  decision  passed  by  Baboo  Dporga  Doss 
Chowdry,  Deputy  Collector  of  that  District, 
dated  the  12th  December  1863. 

Teelok  Chunder  Sircar  (Defendant), 
Appellant, 

versus 

Kumola  Kant  Mitter  and  another  (Plaintiffs), 

Respondents. 

Baboo  Nilmadhub  Sein  for  Appellant 

Baboo  Bungsee  Dhur  Sein  for  Respondents. 

Damages  decreed  under  section  10,  Act  X.  of  1859k 
against  a  landlord  for  giving  the  plaintiff  (teaant) 
a  receipt  which  did  not  specify  payment  of  any  rent; 
the  landlord  having  admitted  receipt  of  the  money, 
but  being  unable  to  prove  his  allegation  that  it  ins 
paid,  not  as  rent,  but  partly  as  a  deposit  and  partly  » 
a  nuzzur. 

This  was  a  suit  by  a  tenant  to  recover 
damages,  under  section  10,  Act  X.  of  1859, 
against  the  landlord  for  not  giving  the 
tenant  a  proper  legal  receipt  for  rent  paid 
by  the  tenant. 

The  Judge  finds  that  the  receipts  given 
omitted  to  specify  that  any  rent  was  paid, 
and  accordingly  decreed  the  claim. 

It  is  objected  in  special  appeal  that  the 
Judge  should  have  either  accepted  the 
receipts  as  given  or  set  them  aside  altogether, 
and  that  the  Judge  was  wrong  in  sa 
that  the  receipts,  being  unattested, 
against  the  landlord. 

It  appears  that  the  landlord  alleged  that 
money,  which   the   plaintiff   stated   he 
paid  as  rent,  was  paid  partly  as  a  deposit; 
and  partly  as  a  nuzzur.    He  did  not  deny 
receipts.    The  Judge  on  this  held  that 
money  had  reached  the  landlord's  hands 
proved  by  the  admission  of  the  landlord ;  u 
on  the  other  evidence  in  the  case,  he  held  Ml 
that  money  had  been  paid  as  rent.    There  il 
no  error  in  law  in  such  a  decision. 

The  appeal  is  dismissed  with  costs. 
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The  14th  December  1864. 
Present : 

The  Hon'ble  C.  B.  Trevor,  W.  Morgan,  and 
G.  Campbell,  Puisne  Judges* 

Sale  by  Husband  to  Wife. 
Case  No.  723  of  1864. 

Special  Appeal  from  a  decision  passed  by  Moulm 

'iU   Sheik  Ally  Azeem,  Principal  Sudder 

Ameen  ofBehar,  dated  the  6  th  January  1864, 

affirming  a  decision  ofMoonshee  A  llee  Ahmud, 

MooniiffofArungabad,  dated 30th  July  1863. 

Bhawan  Lall  (Defendant),  Appellant, 

versus 

r 

t 

Mussamut  Akeedura  (Plaintiff),   Respondent. 
Baboo  Doorga  Doss  Dull  for  Appellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondent. 

Held  by  the  majority  of  the  Court  (Trevor,  J.,  dis- 
Witiente)  that  a  sale  by  a  husband  to  his  wife  may  be 
collusive  and  a  fraud  upon  his  creditors,  notwithstanding 
the  payment  of  the  purchase* money  by  the  wife  out 
of  her  funds. 

Mr.  Justice  Campbell. — Plaintiff  sues 
to  set  aside  a  summary  order  by  which  a 
•ale  of  certain  property  to  her  by  her  hus- 
band was  declared  to  be  collusive  and  in 
fraud  of  creditors,  and  to  obtain  possession 
Of  the  property  taken  in  execution  under 
that  6rder.  The  creditors  sued  the  husband 
in  i860  for  money  which  had  been  due  for 
lome  years,  and  obtained  a  decree  in  1861 ; 
but,  on  attaching  the  debtor's  property,  were 
met  by  this  alleged  sale  to  the  wife  in  1859. 

The  Lower  Appellate  Court  finds  that  the 
plaintiff's  deed  of  sale  is  genuine,  and  that  it 


is  proved  by  witnesses  that,  at  the  time  of 
sale,  the  consideration-money  was  paid  by 
the  wife  to  the  husband,  and  thereupon  de- 
crees in  favour  of  plaintiff. 


Under  the  circumstances  I  do  not  think 
that  the  finding  is  sufficient,  and  I  consider 
that  special  appellant  rightly  claims  a  clear 
adjudication  on  the  simple  point  whether  this 
transaction  between  husband  and  wife  was  in 
every  way  bond  fide,  or  was  tainted  with 
collusion  for  the  purpose  of  defrauding  credit* 
ors.  I  do  not  think  it  would  even  be  sufficient 
to  find  that  the  money  paid  was  really  the 
wife's,  for,  in  my  opinion,  if  the  wife  reaHy 
paid  the  money  in  pursuance  of  a  conspiracy 
to  defeat  the  creditors,  or  in  any  way  colluded 
with,  aided,  or  abetted  the  husband  in  a 
dishonest  attempt  to  defeat  the  creditors,  the 
transaction  would  be  bad.  Suppose  the  wife 
said  :  "  Your  creditor  is  going  to  seize  this 
"  property ;  sell  it  quickly  to  me  for  these 
"  gold-mohurs,  which  you  can  easily  bide 
"auay;  while,  by  transferring  the  tangible 
"  property  to  me,  it  will  be  saved."  Would 
that  transaction  stand  ?  I  think  that  there  is 
such  a  presumption  of  fraud  in  all  these  cases 
of  transfers  (defeat  of  creditors  existing  at  time 
of  transfer)  between  persons  having  so  much 
community  of  interest  as  husband  and  wife, 
that  such  should  not  be  upheld  unless  their 
freedom  from  all  taint  of  fraud  and  collusion 
is  established.  If  it  was  shown  that  the 
wife  paid  her  own  money  (being  full  value), 
and  that  the  husband  honestly  applied  the 
money  to  payment  of  his  debts,  or  if,  in  any 
other  way,  the  bond-fide  nature  of  the  pro- 
ceeding  be  established,  well  and  good.  But 
I  would  remand  the  case  to  try  broadly  whe- 
ther the  transaction  was  bond-fide  or  collu- 
sively  and  fraudulently  designed  to  defeat 
or  hinder  the  creditor.  It  is  quite  qjeaj  on 
the  proceedings  that  the  debt  was  due  to  the 
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creditor  at  the  time  of  the  alleged  sale  to  the 
wife. 

-  Mr.  Justice  Trevor. — The  defendant  in 
this  cage  obtained  a  simple  money- decree 
against  the  plaintiff's  husband  in  1861,  but 
in  1859  it  is  found  by  the  Lower  Appellate 
Court  that  plaintiff's  husband  and  herself 
entered  into  a  bond- fide  sale  of  certain  pro- 
perty belonging  to  the  husband,  the  debtor., 
Whether  it  was  the  only  property  belong- 
ing to  him  or  not,  does  not  appear;  and 
the  contention  raised  by  us  in  special  appeal 
is,  whether  that  sale  by  the  husband  to  the 
wife  is  legal  or  illegal  as  made  in  fraud  of 
creditors. 

It  appears  to  me  that  the  contention,  that 
the  transfer  is  illegal  on  the  finding  of  the 
lower  Court,  will  not  hold  water.  The 
defendant  happened  to  have  been  simply  a 
creditor  of  the  plaintiff  in  1859  with  no  lien 
on  his  land.  In  that  year  plaintiff's  husband 
exchanges  a  quantity  of  land  with  his  wife  for 
a  certain  sum  of  money,  on  the  supposition 
that  the  money  is  the  wife's  own.  It  appears 
to  me  that  he  was  quite  at  liberty  so  to  ex- 
change it,  notwithstanding  his  debts,  and  that 
it  was  a  bond  fide  transaction  which  no  sub- 
sequent action  brought,  and  decree  obtained, 
against  the  debtor,  can  touch.  The  debtor 
may  have  wished  to  make  the  realization  by 
the  creditor  of  his  dues  hereafter  more  diffi- 
cult, and  the  wife  may  have  been  cognizant 
Of  his  wish,  and  may  have  assisted  him  in 
realizing  it.  This  motive  may  be  ethically 
wrong*  but  it  is  not  a  legal  fraud  which  will 
vitiate  the  transfer  effected  bond  fide— i.  e., 
made  for  a  valuable  consideration;  it  may 
act  as  a  damnum  to  the  plaintiff,  but  can  in  no 
sense  be  an  injuria.  I  would  therefore  (had 
the  word  bond  fide,  used  by  ^  the  Appellate 
Court,  included  the  fact  that  the  consider- 
ation paid  by  the  wife  was  from  her  own 
funds)  have  dismissed  the  special  appeal. 
As  it  is,  I  would  remand  the  case  for  the 
simple  enquiry  whether  the  money  was  her 
own  or  not.  If  it  were,  the  transaction  is,  it 
appears  to  me,  unassailable;  if  it  were  not, 
the  transaction  is  a  mere  colourable  one,  and 
the  property  is  still  liable  for  the  debts  of  the 
fraudulent  vendor. 

Mr.  Justice  Morgan.  —  The  Court  having 
determined  to  remand  this  case,  the  only 
matter  referred  to  me  is,  whether  the  remand 
shall  be  for  trial  of  the  broad  question 
stated  by  Mr.  Justice  Campbell  (in  other 
words,  for  the  re-trial  of  the  first  issue  framed 
by  the  Court  below),  or  merely  to  ascertain 
distinctly  if  the  purchase-money  paid  by  the 
flrffe  to  her  husband  was  paid  from  her  own 


funds.  Both  Courts  have  found  that  the 
money  was  in  fact  paid  by  her,  _  and  the 
judgments  of  both  Courts  contain  strong,  and 
in  substance  the  same,  reasons  for  the  conclu- 
sion to  which  they  come  in  scpport  of  the 
plaintiff's  purchase.  The  Court  of  first  in- 
stance expressly  states,  not  only  that  the 
money  was  paid,  but  also  that  the  sale  was  a 
bond-fide  sale.  The  Lower  Appellate  Court 
states  that  the  deed  of  sale  was  proved,  and 
that  the  purchase- money  was  paid,  but  the 
Court  does  not  in  terms  find  that  the  transac- 
tion was  bond  fide. 

Assuming,  as  I  must  do,  that  these  decisions 
are  defective  in  law,  it  appears  to  me  that  the 
remand  should  not  be  confined  to  the  narrow 
issue  proposed,  viz.,  whether  the  considet- 
ation-mo'ney  paid  by  the  wife  was  paid  from 
her  own  funds ;  because  a  finding,  however 
clear,  of  that  fact,  by  the  lower  Court  in  the 
wife's  favour,  would  not  enable  this  Court 
to  pronounce,  as  matter  of  law,  that  the  sale 
was  bond-fide  and  not  collusive.  If  the  wife 
is  proved  to  have  paid  for  the  land,  this  is 
most  important  evidence  of  bona  fides  for 
the  consideration  of  the  Court  which  has  to 
weigh  the  whole  evidence;  but  it  is  not 
a  reason  in  law  to  justify  a  decision  by  this 
Court  sitting  in  the  exercise  of  its  special 
appeal  jurisdiction.  In  the  vast  majority  of 
instances,  a  Judge  trying  such  a  case  would 
probably  hold  that  proof  of  payment  of  the 
price  was  of  itself  proof  sufficient  of  the  bona- 
fides  of  the  purchase.  But  it  is  easy  to  sup- 
pose cases  in  which  a  Judge  would  fairly 
hesitate  to  uphold  a  transaction  as  a  bond- 
fide  sale,  notwithstanding  clear  proof  that  the 
purchase-money  was  in  fact  paid ;  and  I  know 
of  no  rule  of  law  which  obliges  him  to  give 
conclusive  effect  to  the  simple  fact  of  pay- 
ment. In  the  present  suit  the  fact  (if  it  be 
so),  that  the  wife  paid  the  purchase-money 
out  of  her  own  funds,  is  not  necessarily 
destructive  of  the  defendant's  case,  which 
is,  that  the  sale  was  collusively  designed  to 
defraud  the  husband's  creditors,  and  that  the 
property  is  consequently  still  subject  to  satisfy 
the  decree  obtained  by  the  defendant  against 
the  husband.  In  my  view,  if  this  fact  be 
added  to  those  already  found  by  the  Lover 
Appellate  Court,  it  will  not  affect  the  judg- 
ment of  that  Court  for  any  purpose  of  this 
special  appeal,  but  will  only  give  in  clear. 
and  unmistakeable  words  one  of  the  me* 
substantial  grounds  for  that  Court's  decision | 
on  the  question  of  fact.  If  that  judgment  is 
now  insufficient  or  defective  in  law,  it  would 
be  no  less  defective  if  it  also  stated  in  the 
clearest  terms  the  fact  of  payment,  becaue 
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the  bona  fides  of  the  sale  and  its  validity  as 
against  the  husband's  creditors  does  not  follow 
as  a  consequence  of  law,  from  the  fact  that 
the  wife  paid  the  purchase-money  from  her 
own  funds.     I  therefore  think  that  the  remand 
should  not    bs    confined    to    the    issue    of 
payment,  and  that  it  should  be  for  the  trial 
of  the  broad  question  whether  the  transac- 
tion was   a    bond-fide    sale,  or    a    collusive 
juggle  in  fraud  of  creditors.     If  the  Court 
below  shall  be  sitisfied    that  the  property 
was  sold  by  the  husband  to  the  wife ;  that 
the  price   paid   was  a  fair  price ;   that  the 
purchase- money  was  paid  by  the  wife  from 
hei  own  funds  5  that   the  deed  of  sale  was 
made  public  by  registration  shortly  after  its 
execution  (all  or  most  of  which  facts  have 
been  already    found) ;    the  Court  will  have 
most  important  evidence  in  support  of  the 
conclusion  that  the  sale  was  a  bond-fide  sale. 
Seeing  that  the  transaction  is  between  hus- 
band and    wife,  I  think   the  Court  on  the 
retrial  may  fairly  require  the  production  on 
the  plaintiff's  side  of  evidence  (of  a  general 
nature)  as  to  the  state  of  the  husband's  affairs 
at  the  time  of  the. sale — such  as,  whether  his 
debts  were  then  large,  having  regard  to  his 
means  of  payment,  and  whether  the  plaintiff 
or  other   creditors   were   pressing    him   for 
payment.     Also  the  Court  should  ascertain 
who  (whether  the  husband  or  the  wife)  has 
been  in  possession,  or  in  the  receipt  of  the 
rents  of   the   property   since   the   purchase. 
The  kobala,  or  bye-mokasa,  which,  it  is  said, 
.  shows  that  a  very  large  sum  was  due  from 
the  husband  to  his  wife   for  her  marriage 

{ortion  at  the  time  of  this  purchase,  may  also 
ave  some  bearing  on  the  present  issue. 
The  whole  question  is  one  of  fact  for  the 
Court.  On  the  one  hand,  it  should  not,  in  my 
opinion,  give  effect  to  any  rigid  presump- 
tion of  fraud  against  the  plaintiff;  on  the 
,  ether  hand,  it  must  give  to  the  fact  of  pay- 
ment, if  proved,  the  weight  due  to  most 
important  evidence  in  support  of  the  plaintiff's 
good  faith,  but  no  more. 


The  14th  December  1864. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Puisne  Judges. 

fttrisdictton  (of  Civil  Court)— Right  of  Ghatwals 
to  hold  Land  after  Dismissal. 

Case  No.  264  of  1864. 
tegular  Appeal  from  a  decision  passed  by 


Mr.  F  J.  Cockburn,  Officiating  Judge  0/ 
Beerbhoom,  dated  the  24th  December  1863. 

Debee  Narain  Singh,' Ghatwal  (Plaintiff), 

Appellant^ 

versus 

Sree  Kishen  Sein  and  the  Government  re- 
presented by  the  Collector  of  Beerbhoom 
(Defendants),  Respondents. 

Baboos   Grish     Chunder   Ghose    and    Kalee 
Mohun  Doss  for  Appellant. 

Baboos  Kishen  Kishore  Ghose,  Dwarka- 
nath  Mitter,  Banee  Madhub  Banerjee, 
and  Tarucknath  Sein  for  Respondents. 

Suit  laid  at  Rs.  25,200-8-8. 

The  Civil  Courts  cannot  interfere  to  reinstate  a  ghat- 
wal, who  has  been  dismissed  by  the  police  authorities,  in 
the  land  which  he  formerly  held  as  ghatwal.  The  right 
to  possess  the  land  depends  on  the  tenure  of  the  office. 

The  only  question  in  this  case  is,  whether 
the  Civil  Courts  can  interfere  to  rein- 
state a  ghatwal,  who  has  been  dismissed  by 
the  police  authorities,  in  the  lands  which  he 
formerly  held  as  ghatwal.  The  plaintiff  was 
dismissed  by  the  Magistrate  for  not 
performing  the  police  service,  the  perform- 
ance of  which  was  one  of  the  conditions  on 
which  he  held  the  lands.  The  Commissioner 
of  the  division  confirmed  the  dismissal, 
and  a  new  ghatwal  was  appointed^  who  took 
possession  of  the  lands  in  dispute.  The  plaint- 
iff contends  in  appeal  that,  although  the 
police  authorities  were  competent  to  dismiss 
him  from  his  office  as  ghatwal,  they  could 
not  by  that  dismissal  affect  his  right  to  con- 
tinue to  possess  the  ghatwalee  lands. 

The  appeal  must  be  dismissed.  It  is  quite 
clear  that  a  ghatwal  holds  his  lands  on  con- 
dition- of  performing  certain  services  to 
Government.  It  is  admitted  that  he  is  liable 
to  immediate  dismissal  by  the  police  au- 
thorities if  he  fails  to  perform  his  service  in 
a  proper  manner.  As  a  necessary  conse- 
quence, it  follows  that,  on  dismissal,  his  right 
to  retain  the  land  ceases.  As  was  distinctly 
ruled  in  the  case  of  Tekayet  Jugo  Mohun 
Singh  (Sudder  Dewanny  Adawlut  Reports 
for  1857,  page  181 2),  "as  ihe  ghatwalee 
lands  are  given  as  remuneration  for  service, 
when  that  service  ceases,  or  is  no  longer 
required  to  be  performed,  the  title  of  the 
ghatwal  ceases  also ;"  and  "the  ghatwal 
is  liable  to  dismissal  for  neglect  of  duty,  and 
then,  of  course,  forfeits  all  title  to  the  service- 
land-."  The  tenure  being  such,  tjje  rfight 
10  possess  the  land  depends  on  the  tenure 
of  the  office.    As  it  is  admitted  we  have  I10 


3" 


Civil 


THE   WEEKLY   REPORTER. 


Rulings.  [Vol.  I. 


ground  to  interfere  with  the  order  of  dismiss- 
al which  has  been  passed  in  this  case,  we 
have  no  doubt  that  we  have  no  power  to 
interfere  with  the  order  under  which  the 
plaintiff  was  turned  out,  and  possession  given 
to  his  successor  in  office. 


The  15th  December  1864. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Puisne  Judges. 

Withdrawal  of  Suit  (under  Section  97,  Act  VIII. 
of  1859)— Mode  of  recording  Order— Costs. 

Case  No.  472  of  1863. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Mad  hub  Chunder  Chowdhry,  Addi- 
tional Principal  Sudder  Ameen  of  Dacca, 
dated  the  20th  June  1863* 

Mr.  T.  R.  Doucelt  (Plaintiff),  Appellant, 

versus 

Mr.  J.  P.  Wise  and  others  (Defendants), 

Respondents. 

Mr.  C.  Gregory  for  Appellant. 

Baboos  Sreenath  Doss  and  Mohesh   Chunder 
Chowdry  for  Respondents. 

Suit  laid  atRs.  547-12-0. 

The  Court  will  not  interfere  in  appeal  with  an  or- 
der that  a  plaintiff,  who  is  permitted  to  withdraw  from 
his  suit,  under  section  97,  Act  VIII.  of  1S59,  should  pay 
the  defendant's  costs. 

On   withdrawal  of  a  suit   under    that   section,  the 

C toper  order  to  be  recorded  is  not  one  of  dismissal, 
ut  one  simply  permitting*  the  plaintiff  to  withdraw 
the  suit,  with  liberty  to  bring  a  fresh  suit  for  the  same 
matter  on  payment  of  costs  or  otherwise  as  the  Court 
may  direct. 

In  this  case,  the  appellant,  who  was  the 
plaintiff  in  the  Court  below,  applied  for  and 
obtained  permission  to  withdraw  from  the 
suit,  with  liberty  to  bring  a  fresh  suit  for  the 
same  matter.  He  now  appeals  against  so 
much  of  the  order  permitting  the  withdrawal 
as  directs  him  to  pay  the  defendant's 
costs. 

Under  section  97  of  Act  VIII.  of  1859, 
the  Court  which  permits  the  withdrawal 
may  do  so  "  on  such  terms  as  to  costs  or 
otherwise  as  it  may  deem  proper."  At  no 
time  will  this  Court  readily  interfere  uith  the 
discretion  of  the  lower  Courts  on  the  ques- 
tion of  costs  :  and  we  can  scarcely  conceive 
of  any  case  in  which  this  Court  would  feel 
justified  in  interfering  with  an  order  that  a 
plamtiff,  who  is  permitted  to  withdraw  from 
nis  suit  under    section    97,    should  pay  the 


defendant's  costs.  Such  an  order  is  almost, 
if  not  quite,  a  matter  of  course ;  and,  in  the 
present  instance,  the  lower  Court  would 
probably  have  erred  if  it  had  not  made  it 
The  appeal  is  therefore  dismissed  with 
costs. 

We  have  to  remark,  however,  although 
the  point  is  not  before  us  as  a  ground  of 
appeal,  that  the  order  of  the  lower  Court  is 
wrong  in  form.  When  a  suit  is  by  permis- 
sion withdrawn  under  section  29,  the  pro- 
per order  to  be  recorded  is  not  one  of  dismiss- 
al, but  a  simple  order  in  the  terms  of  that 
section,  permitting  the  plaintiff  "  to  with- 
draw from  the  suit,  with  liberty  to  bring  a 
fresh  suit  for  the  same  matter,"  on  payment 
of  costs  or  otherwise  as  the  Court  may  deem 
proper.  We  direct  that  in  this  case  the 
lower  Court  do  amend  the  form  of  its  order 
accordingly.  Courts  should  take  care  thai 
their  orders  are  framed  strictly  in  accordance 
with  the  provisions  of  the  law. 


The  15th  December  1864. 

Present; 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Surburakaree  Tenures  (Cuttack)— Alienatta 

of. 

Case  No.  2047  oi  1864. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Nazirooddeen  Mahomed,  Principal 
Sudder  Ameen  of  Cuttack,  dated  the  zqll 
April  1864,  reversing  a  dec hion  passed  hj 
the  Moonsiff  of  that  District,  dated  the  *Mk 
August  /86j. 

Doorjodhun  Boss  (one  of  the  Defendants), 

Appellant, 

versus 

Chooya  Daye  (Plaintiff)  and  others  (Defend- 
ants), Respondents. 

Baboos  Tarucknath  Sein  and  Kalee  Pro- 
sunno  Dutt  for'  Appellant 

Baboo  Ramanath  Bose  for  Respondents. 

A  surburakaree  tenure  in  Cuttack  is  not  alienable 
without  the  consent  of  the  zemindar. 

We  think  that  the  decision  of  the  Princi- 
pal Sudder  Ameen  must  be  reversed,  and 
that  of  the  Court  of  first  instance  maintained. 

A  surburakaree  tenure  of  the  Province  rf 
Cuttack,   which   Province   has  not  been 
manently   settled,    is  not  alienable    with 
the  consent  of  the  zemindar.    The  Govern- 
ment orders  of  the  25th  April  1838  are, 
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think,  decisive  on  this  point.  We  also  find 
that  the  late  Sudder  Court,  in  a  decision 
of  i860, 29th  February,  Poorlochurn  Mundul, 
defendant,  appellant,  recognized  these  orders 
as  authority  in  the  matter  of  tenures  in  the 
Province  of  Cuttack.  * 

Appeal  decreed  with  costs  and  interest. 


The  15th  December  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Butwarra— Orders  of  Revenue  Authorities 
final — Auction-purchasers. 

Case  No.  1957  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
G,  G.  Balfour,  fudge  of  Chittagong,  dated 
the  28th  April  1864,  affirming  a  decision 
passed  by  M outvie  Ameerooddeen  Khan, 
Principal  Sudder  Ametn  of  that  District, 
dated  the  nth  September  i860. 

Shaikh  Zaker  AH  Chowdhry  (Plaintiff), 

Appellant, 

versus 

Jugdessuree,  widow  of  Nynsook  Mundul 
(Defendant),  Respondent* 

Baboos  Dwarkanalh  M titer  and  Grish 
Chunder  Ghose  for  Appellant. 

Baboos  Romesh  Chunder  Miller  and  Chun- 
der  Madhub  Ghose  for  Respondent. 

When  a  butwarra  is  regularly  carried  out  and  sanc- 
tioned under  section  20,  Regulation  XIX.  of  1S14,  all 
questions  relating  to  the  different  shares  are  finally 
disposed  of,  and  no  suit  for  altering  them  can  lie. 

An  auction- purchaser,  who  takes  the  place  of  a  de- 
|  faulting  shareholder,  and  makes  objection  to  the  but- 
!  warra  proceedings,  is  a  party  to  the  butwarra. 

This  was  a  suit  on  the  part  of  the  special 

I  appellant  (plaintiff  in   the  Court  below),  as 

auction-purchaser  at  a   sale  for  arrears  of 

revenue,  to  recover  10  drones  of   land,  of 

I  which  he  alleged  himself  to  be  kept  out  of 

possession  by  the  special  respondent. 

It  appears  from  the  record  that  the  estate 
was  under  butwarra,  and  that  the  special 
respondent,  who  was  one  of  the  shareholders, 
Retained  his  portion  of  the  mehal  as  25 
drones.  He  afterwards,  and  before  the 
btttwarra  was  completed,  petitioned  the 
Collector  explaining  his  mistake,  and  his 
fare  was  finally  apportioned  as  35  drones. 
She  special  appellant  had,  in  the  interval 
between  the  petition  to  amend  the  butwarra- 
ptpers  and  the  actual  amendment  as  ordered 


by  the  Collector,  bought  the  share  of  the  old 
proprietor  of  the  estate,  which  had  fallen  in 
balance,  and  forthwith  objected  to  the  altera- 
tion. The  Collector,  however,  considered 
the  special  respondent's  claim  to  the  35 
drones  proved,  and  disallowed  the  new  pur- 
chaser's exceptions.  He  did  not  appeal  to 
the  Commissioner,  but  at  once  filed  his  suit 
in  the  Civil  Court. 

This  appears  to  have  been  given  against 
him  ;  but,  on  special  appeal,  ihe  High  Couit 
remanded  the  case  to  call  upon  the  other 
side  to  prove  the  amount  of  their  purchase, 
and  to  show  that  they  held  35  drones  of 
land  within  the  mouzah,   and   not  only  25 

drones. 

The  Judge  has  now  decided  that  the  spe- 
cial respondent  has  always  been  in  posses- 
sion of,  and  is  entitled  to,  3 5  drone?,  and  not  25. 

The  special  appellant  takes  various  objec- 
tions to  the  Judge's  decision,  on  the  ground 
that  the  best  evidence  of  the  special  respond* 
ent's  purchase  and  of  its  amount  has  not  been 
produced,  and  that  the  decree  of  1840  and  the 
butwarra- papers  cannot  affect'  him  (special 
appellant),  as  he  was  no  party  to  the  trans- 
action. a  But  it  will  be  unnecessary  for  us  to 
go  into  these  points,  as  the  special  appellant 
is,  by  the  evidence  on  the  record,  cleat  ly  out 
of  Court. 

He  styles  himself  an  auction-purchaser  for 
arrears  of  revenue  at  a  Government  sale,  but 
this  does  not  exactly  represent  his  position. 
He  did  hot  buy  the  estate  in  balance,  subject 
to  such  incumbrances  as  are  noted  in  Act  1. 
of  1845.  The  mehal  was  under  butwarra, 
and  he  bought  the  defaulting  share  only,  under 
section  33  of  Regulation  XIX.  of  1814. 
This  share  was  defined  in  the  partition- papers 
as  the  special  respondent's,  and  the  special 
appellant,  when  dissatisfied  with  the  Collec- 
tor's order  rejecting  his  petition,  did  not 
appeal  to  the  Commissioner,  but  at  once 
brought  a  civil  suit. 

The  butwarra  was  regularly  carried  out, 
and  was  sanctioned  in  due  course  by  the 
Commissioner  and  the  Board  of  Revenue,  so 
that,  by  section  20,  Regulation  XIX.  of  1814, 
all  questions  relating  to  the  different  shares 
were  finally  disposed  of,  and  no  suit  for 
altering  them  could  or  can  lie. 

The  special  appellant  objects,  indeed,  to  the 
butwarra  proceedings  being  used  against  him, 
inasmuch  as  he  was  no  parly  to  them.  But 
this  is  an  error.  He  purchased  the  defaulting 
share,  and  took  the  place  of  the  defaaltmg 
shareholder.  The  butwarra  proceedings 
went  on,  and  he  objected  to  them  so  far  as 
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regarded  the  10  drones  of  land,  which  he  con- 
tended did  not  belong  to  special  respondent's 
share,  but  to  his  own.  He  was  therefore 
clearly  a  party  to  the  butwarra,  and  ihe  orders 
passed  thereon  by  the  revenue  authorities 
are  by  law  final  and  conclusive. 

We  dismiss  the  special  appeal  with  co&ts. 


The  15th  December  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Benamee  Sales— Bona-fide  Purchasers. 

Case  No.  2022  of  1864. 

Special  Appeal  from  a  decision  passed  by  Baboo 
Gunga  Churn  Shome,  Principal S  udder Ameen 
of  Dacca,  dated  the  4th  May  1864,  reversing 
a  decision  passed  by  the  Moonsiff  of  that 
District,  dated  the  24th  September  1863, 

Chundee  Churn  Dey  and  another  (Defend- 
ants), Appellants, 

versus 

Huro  Mohun  Deeghal  and  others  (Plaintiffs), 

Respondents. 

Baboos  Hem   Chunder  Banerjee  and  Kalee 
Mohun  Doss  for  Appellants. 

Baboos  Gopal  Lai  Milter  and  Grij a  Sunkur 
Mojoomdar  for  Respondents. 

A  purchaser  from  an  ostensible  owner,  who  knew  that 
one  of  the  beneficial  owners  was  a  minor  at  the  time  of 
the  transaction,  and  who  took  the  precaution  to  obtain 
the  consent  of  the  other  beneficial  owner  who  was  of 
age,  was  held  not  to  be  a  bond-fide  purchaser. 

We  think  that  the  judgment  must  be 
affirmed.  Much  has  been  said  about  innocent 
purchasers  for  good  consideration ;  but,  as  long 
as  the  benamee  system  prevails  in  this  coun- 
try, much  as  we  may  regret  its  prevalence, 
we  must  accept  it  as  an  institution  peculiar 
to  native  feelings. 

The  special  appellant,  the  defendant, 
purchases  from  the  ostensible  owner,  one 
Ram  Kanye  Chuckerbutty.  But  the  Court 
below  has  found  that  the  beneficial  title  is 
with  the  respondents,  plaintiffs  below,  and 
that  the  property  in  d;spute  (an  important 
test  in  benamee  transactions)  was  purchased 
with  their  funds. 

Qne^of  the  beneficial  owners  was  admitted- 
ly a  minor  at  the  time  of  the  transaction. 
The  purchaser,  special  appellant,  appears  to 


have  been  aware  of  this  fact,  and  conscious  of 
a  flaw  in  the  ostensible  vendor's  title,  for  he 
secured  the  consent  of  the  other  beneficial 
owner,  who  was  a  major.  The  present  suit 
is  brought  by  the  minor  who  is  now  sui  juris. 
He  cannot  be  taunted  with  standing  by  and 
allowing  an  innocent  purchaser  to  buy  on  the 
faith  of  a  good  title ;  and  the  very  fact  of  the 
special  appellant  taking  the  precaution  to 
obtain  the  consent  of  the  party  who  was  of  age 
shows  that  he  was  not  an  innocent  purchaser, 
and  that  he  bought  with  his  eyes  open. 

We  confirm  the  decision  of  the  lower 
Court,  and  dismiss  this  appeal  with  costs  tod 
interest. 


The  15th  December  1864. 

Present : 

The  Hon'ole  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  fudges. 

Jurisdiction  (of  Civil  Courts)— Interference  of 
Magistrate  with  Private  Paths. 

Case  No.  2008  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
O.  ToogoodtJudge  of  Cuttack,  dated  the  *$h 
April  1864,  reversing  a  decision  passed  by  the 
Moonsiff  of  that  District,  dated  the  31st 
August  1863, 

Sham  Doss  and  another  (Plaintiffs), 
Appellants, 

versus 

Bhola  Doss  (Defendant),  Respondent. 

Baboo  Tarucknath  Sein  for  Appellants. 

Baboo  Bama  Churn  Banerjee  for  Respondent 

When  a  Magistrate  interferes  with  a  private  way,  fail 
acts,  being  beyond  the  scope  of  his  jurisdiction,  majbi1 
set  aside  by  a  civil  suit. 

We  think  that  the  Judge    is  wrong  m 
holding  that   he    has    no    jurisdiction.    A 
Magistrate  under  Act  XXI.  of  184 1  could  onlf 
interfere  in  the  removal  of  unlawful  obstruc- 
tions and  annoyances  from  thoroughfares 
public  places  ;  and  from  acts  by  the  Magi 
trate,  within  the  scope  of  the  aforesaid  Act, 
suit  would  lie  in  a  Civil  Court.     Bnt,  in 
present  case,  the  suit  is  to  set  aside  act* 
interference  on  the  part  of  the  Mag 
beyond  the  scope  of   his  jurisdiction, 
much  as  it  is  alleged  he  has  interfered  vi 
private  paths.    The  Judge  will  do  well 
read  the  decision  of  the  Tate  Sudder  C 
dated  4th  May  1858,  pages  937  to  939. 
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Case  remanded  for  trial.     Costs  to  follow 
|  result.    Respondent's  pleader  is  absent,  but 
!  be  has  not  certified  any  good  reason,  such  as 
sickness,  and  the  case  is  very  clear. 


The  15th  December.1864. 

Present; 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Right  of  Part-owner  to  Share  of  Rent— Tem- 
porary Dispossession  by  Third  Party. 

Case  No.  1989  of  1864  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr  H.  R.  Madock,  Officiating  Judge  of 
Bhaugulpore,  dated  the  10th  June  1864, 
affirming  a  decision  passed  by  Mr.  C.  E 
Lane,  Collector  of  that  District,  dated  the 
4th  March  1863. 

Musst.  Woolafun  (Plaintiff),  Appellant, 

versus 
Jeetun  Lall  (Defendant),  Respondent. 

Baboos  Mohinee  Mohun  Roy  and  Debendro 

Narain  Rose  for  Appellant. 
Baboos  Khetternath  Rose  and  Nil  Madhub 
Sein  for  Respondent. 

J*Lt?jlte!£POrafLy  dirsP°s*ssion  by  a  third  party 
C?  ?  "Ta£ the  ntCht  of  a  Part-owne?  of  an  estate  to 
pr  share  of  the  rent  from  the  tenant. 

|This  was  a  suit  under  Aft  X.  of  1850  to 
pcover  arrears  of  rent. 

L  The  special  appellant  (plaintiff  in  the 
Mmn  below)  was  the  owner  by  purchase  of 
M-annas  n-gundahs  share  of  a  certain 
«e  belonging  to  Nazzuff  Ali,  and  of  which 
had  previously  given  a  zur-i.peshgee  lease 
yeetun  Lall,  the  special  respondent.  This 
JNe  comprehended  an  n-annas  9i-gundahs 
pare  of  the  entire  property,  and  was  granted 
ft  consideration  of  an  advance.of  Rs.  3,750 
U  yearly  rent  of  Rs.  2,625  from  the  year 
|o8to  1276B.  S. 

hese  facts  are  not  contested,  and   the 

nl  appellant  claims  the  amount  in  suit 

proportion  of  rent  due  on  her  purchased 

as  1  i-gundahs  share  for  three  years. 

here  were  a  considerable  number  of  con- 

ltcm?  in  tne  accounts,  and  the  case 

rs  to  have  been  one  remanded  for  the 

^J*t  xt  cleaIin&  UP  these  by  the  testi- 
fy of  Nazzuff  Ali  himself.     On  the  last 
«ft  the  Judge  held  that,  without  going 
the  correctness  of  the  disputed  items,  it 


was  clear  that  the  special  respondent  had 
paid  the  full  amount  of  his  rent  to  Nazzuff 
Ali,  and  that  the  special  appellant  must 
recover  from  the  latter  person. 

We  have  gone  carefully  over  the  accounts 
filed  in  this  case,  and  it  appears  to  us  that 
the  whole  matter  turns  upon  a  point  which 
has  been  very  much  overlooked  bjr  the 
Courts  below.  The  special  respondent,  whilst 
admitting  his  liability,  contends  that  he  was 
dispossessed  of  the  land  by  one  Bho  Be- 
gum (who  was  a  purchaser  from  Nazzuff  Ali), 
who  during  the  time  of  her  illegal  occupancy 
collected  the  rents  and  exercised  other  rights 
of  ownership.  He  urges,  therefore,  that  the 
sums  thus  collected  should  be  deducted  from 
the  amount  of  his  jumma,  in  which  case  be 
had  paid  more  than  was  due  from  him  to 
Nazzuff  Ali. 

To  this  special  appellant  replies  that  she 
was  a  bond-fide  purchaser  of  a  portion  of  the 
estate,  and,  as  such,  entitled  to  receive  her 
share  of  the  rent  from  the  special  respondent, 
who  was  the  zur-i-peshgeedar  in  possession ;. 
and  that,  granting  Bho  Begum's  illegal  pro- 
ceedings, they  could  not  possibly  aSect  spe- 
cial appellant's  claim  for  rent. 

We  think  this  objection  a  fair  and  proper 
one.  Special  appellant  was  part-owner  of. 
an  estate  in  which  special  respondent  was  a 
tenant,  and  no  act  of  temporary  illegal  dispos- 
session by  a  third  party  can  take  away  special 
appellant's  right  to  her  share  of  the  rent. 

If  Bho  Begum  made  collections  during 
her  incumbency,  it  is  a  matter  which  must  be 
settled  between  her,  the  special  respondent, 
and  the  proprietor  Nazzuff  Ali,  and  special 
respondent  might  have  his  action  against 
either,  but  he  cannot  avoid  his  liability  to  the 
special  appellant  whilst  he  holds  the  zur-i- 
peshgee  lease. 

We  think,  therefore,  that  the  appeal  should 
be  decreed,  and  the  special  appellant  recover 
(as  per  accounts)  the  amount  still  due  as  rent, 
leaving  the  special  respondent  to  his  remedy 
against  Bho  Begum. 
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The  1 6th  December  1864* 
Present : 

The  Hon'ble  H.  V.  Bayley,  and  A.  G. 
Macpherson,  Puisne  Judges. 

Relinquishment  by  one  Brother  of  Land 
held  jointly  by  Two. 

Case  No.  1428  of  1864. 

Special  Appeal  from  a  decision  passed  bv 
Baboo  Hurro  Chunder  Chatlerjee,  Princi- 
pal Sudder  Ameen  of  West  Burdwan,  dated 
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the  i$th  March  1864,  reversing  a  decision 
of  the  Moonsiff  of  that  District >  dated  the  ijth 
September  1863. 

Nadear  Chand  Mundul  and  others  (Plaintiffs), 

Appellants, 

versus 

Jogessar  (Defendant),  Respondent. 

Baboos  Bungsheedhur  Sein  and  Mohinee 
Mohun  Roy  for  Appellants. 

Baboo  Rajender  Misser  for  Respondent. 

Two  brothers,-  A  and  B,  jointly  held  land  standing  in 
the  name  of  B,  who  acted  as  manager.  A  died  in  his 
son's  (the  plaintiff's)  minority.  The  defence  relied  on 
was  that  B  had  relinquished  the  land. 

Held  that,  if  B  relinquished  as  manager,  and  A,  after 
a  new  pottah  had  been  granted  to  the  defendant's  father, 
gave  him  a  kubooleut  for  the  land  (as  the  defendant  al- 
leged), this  was  a  ratification  and  adoption  of  what  had 
taken  place,  and  the  plaintiff  was  bound  by  it.  But  if 
B  improperly  relinquished  the  land,and  A  was  not  bound 
by  his  act,  it  should  be  considered  whether,  by  reason  of 
lapse  of  time  or  of  defendant  and  his  father  having  acted 
bond  fide  for  valuable  consideration  and  without  notice, 
plaintiff  could  still  maintain  his  suit* 

The  decision  of  the  Lower  Appellate  Court 
in  this  case  is,  on  the  face  of  it,  very  unsatis- 
factory and  incomplete,  and  the  Court  seems 
scarcely  to  have  appreciated  the  real  material 
issues  which  had  to  be  determined. 

The  plaintiff  sues  to  recover  possession  of 
a  moiety  of  6  beeghas  of  land  as  representing 
(with  a  minor  brother)  his  deceased  father. 
His  case  is  that  his  father  and  the  defendant 
Bishoo  were  jointly  entitled  to  the  land, 
but  that  it  stood  in  the  name  of  Bishoo  only, 
and  was  managed  exclusively  by  him,  as  the 
father  lived  and  worked  in  Calcutta ;  that  the 
father  died  during  plaintiff's  minority;  and 
that,  on  attaining  majority,  plaintiff  tried  to 
get  possession,  but  was  prevented  by  the 
defendant.  These  facts  are  not  in  dispute ; 
they  are  admitted  by  all  parties.  But  Bishoo 
says  in  his  answer  that  he  mortgaged  the 
land  to  the  father  of  the  defendant,  Jogessur, 
and  that,  as  he  did  not  redeem  according  to 
his  contract,  Jogessur  now  is  rightfully  in 
possession.  Jogessur  pleads  that  Bishoo 
having  executed  a  deed  of  relinquishment 
(istifa)  of  the  land  to  the  talookdar,  his 
(Jogessur's)  father  got  a  pottah  of  the  land 
from  the  talookdar  in  1256,  and  that  his 
father,  and,  since  his  death,  Jogessur  himself, 
have  ever  since  been  in  possession  under 
that  pottah.  And  the  defendant,  Jogessur, 
adds  that  the  ground  on  which  the  plaintiff's 
typnse  stands  is  now  held  by  the  plaintiff 
undlr  a  kubooleut,  which  plaintiff's  father 
"himself  gave  to  Jogessur's  father  after  the 


latter  had  got  the  pottah  from  the  talookdar 
in  the  manner  described. 

The  real  question  in  this  suit  is  whether 
Bishoo  did  in  fact  relinquish  the  land  to  the 
talookdar  in  the  manner  alleged.  If  he  did 
so  relinquish  it,  it  must  next  be  considered 
what  was  the  legal  effect  of  the  relinquish- 
ment, and  whether  it  was  made  under  such 
circumstances  that  the  plaintiff  and  his  bro- 
ther were  bound  by  it.  It  may  possibly  be 
that  Bishoo,  if  he  relinquished  the  land,  did 
so  in  the  proper  exercise  of  his  powers  as 
manager ;  and  if  it  be  the  case  that  the 
plaintiff's  father,  after  this  new  pottah  had 
been  given  to  Jogessur's  father,  granted  him 
a  kubooleut  for  the  land  on  which  his  house 
stood,  of  course  that  would  be  a  ratification 
and  adoption  of  what  had  taken  place,  and 
the  plaintiff  could  not  now  refuse  to  recog- 
nize it  and  to  be  bound  by  it.  Farther,  if 
it  be  found  that  Bishoo  improperly  relin- 
quished the  land,  and  that  the  plaintiff's 
father  was  not  bound  by  his  act,  it  most 
then  be  considered  whether  by  reason  of  the 
lapse  of  time,  or  by  reason  of  Jogessur  and 
his  father  having  acted  bond  fide  for  valuable 
consideration  and  without  notice,  the  plaint* 
iff  is  still  in  a  position  to  maintain  his  suit. 

But  the  case  cannot  be  property  dealt  with 
until  the  lower  Court  finds  distinctly  what 
are  the  facts  as  to  the  alleged  relinquishment 
This  it  has  not  yet  done. 

This  appeal  is  allowed,  and  the  case  is  re- 
manded for  re-trial  with  reference  to  the 
above  observations. 


The  1 6th  December  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Onus  probandi— Alleged  Fraudulent  Pur- 
chase from  Mortgagee 

Case  No.  2332  of  1864. 

Special  Appeal  from  a  decision  passed  by  , 
/?.  J.  Richardson,  Judge  of  Behar,  dated 
30th  May  1864,  confirming  a  decision 
by  the  Principal  Sudder  Ameen  of  that 
trict,  dated  the  25th  July  1861. 

Mussamut  Sahoodur  Kooer  and  another 
(Plaintiffs),  Appellants, 

versus 

Joy  Narain  Singh  and  others  (Defendtflfe) 

Respondents, 
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Baboo*  Mohendro  Lall  Skome  and  Anund 
Chunder  Ghosal  for  Appellants. 

Moonshee  Ameer  Alt]  Mr.  J.  Baptist, 
and  Baboo  Gopal  Loll  Milter  for  Re- 
spondents. 

The  plaintiffs  having  purchased  from  a  mortgagee 
after  foreclosure,  and  the  mortgagor  and  mortgagee  both 
admitting  their  title,  hbld  that  the  emus  of  proving 
that  the  transaction  was  a  fraudulent  one  was  on  the 
defendants  who  alleged  it  to  be  so. 

The  plaintiffs  are  the  special  appellants. 

This  was  a  suit  for  possession  under  a 
mortgage  which  had  been  foreclosed,  the 
plaintiffs  representing  the  rights  of  the  ori- 
ginal mortgagee.  The  Court  of  first  instance 
held  that  the  sale  by  the  mortgagee  to  the 
plaintiffs  was  collusive ;  in  short,  that  the  whole 
transaction  was  tainted  with  fraud.  The 
suit  of  the  plaintiffs  was  therefore  dismiss- 
ed. The  Judge,  Mr.  Morris*  Beaufort,  up- 
held this  decision,  remarking  that  the  origi- 
nal mortgage-deed  was  not  before  the  Court, 
and  the  foreclosure-  proceedings  filed  by  the 
plaintiffs  showed  that  all  the  formalities  re- 
quired to  foreclose  a  mortgage  had  not  been 
observed. 

On  special  appeal  the  suit  was  remanded 
on  the  1st  February  1864.  The  Court  ob- 
served that  the  decision  of  the  Judge  was  a 
very  imperfect  one;  that  he  had  put  the 
plaintiff  to  too  strict  a  proof,  inasmuch  as  it 
was  admitted  that  the  original  mortgage-deed 
was  burnt  with  other  Government  records 
daring  the  Mutiny;  further,  that  the 
Judge  was  clearly  wrong  in  stating  that  the 
plaintiffs  had  failed  to  prove  that  all  the  pre- 
liminary formalities  necessary  in  cases  of 
foreclosure  had  not  been  observed,  inasmuch 
as  the  copy  of  the  foreclosure-proceedings 
clearly  recites  that  they  were ;  and,  further, 
that  the  original  deed  of  mortgage  was  filed 
and  inspected. 

The  suit  was  remanded  for  a  proper  deci- 
sion on  the  merits. 

The  present  Judge,  Mr.  R.  J.  Richardson, 
observes  that  the  onus  of  proving  the  bond- 
fide  character  of  the  original  mortgage  was 
clearly  on  the  plaintiffs  (special  appellants), 
1  and  that  they  had  failed  to  prove  that  the 
transaction  was  bond  fide.  The  Judge 
further  remarks  that  there  Was  presumptive 
evidence  to  show  that  the  deed  was  collusive. 
He  dismissed  the  plaintiffs'  appeal,  and  con- 
firmed the  decision  of  the  Court  of  first 
instance. 

The  case  has  again  come  up   in    special 
appeal.    It  is  contended — 

rrst.  That  the  onus  has  been  throws  on 
e  wrong  party;  that  defendants  set  up-  a 


special  plea  of  fraud  which  they  must  prove, 
and  the  more  so  as  their  title,  if  any,  accrued 
after  the  foreclosure. 

2nd.  That  the  Judge  has  done  precisely 
what  this  Court  warned  him  against,  vi*., 
put  the  plaintiff  to  too  strict  a  proof;  and 
further,  that  he  has  entirely  overlooked  the 
foreclosure-proceedings. 

We   think    that    the    Judge  has   thrown 
the  onus  on  the  wrong  party.    The  factum 
of  the  deed  is  not  disputed.   The  foreclosure- 
proceedings  took  place  before  the  title  of  the 
defendants  accrued,  and  could  not  therefore 
have  been  in  fraud  of  them.    There  is  one, 
and  one  only,  of  the  defendants  whose  title 
appears  to  have  accrued  prior  to  the  fore* 
closure,  and  he  was  served  with  the  usual 
notice,  and  allowed  foreclosure  to  proceed 
without  objection.    The  appellants  are  pur- 
chasers for  a  consideration.    The  mortgagor 
and  mortgagee  both  admit  their  title,  and  the 
original  deed  was  filed  in  the  foreclosure-pro- 
ceedings, for  there  is  a  clear  recital  of  that 
fact  in  the  proceedings.   The  deed  has  since 
been  burnt  in  the  Mutiny.  The  onus  of  prov- 
ing that  the  transaction  is  a  fraudulent  one 
is  on  the  defendants;  and,  as  the  Judge  has 
thrown  it  on  the  wrong  party,  the  case  must 
again  go  back.    The  Judge  will  call  upon 
the  defendants  to  prove  their  special  plea  of 
fraud. 

Costs  will  follow  the  result. 


The  1 6th  December  1864. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Suit  for  Kubooleut  (without  Contract  to    ., 

pay  Kent). 

Case  No.  2055  of  1864  under  Act  X.of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
E.  F.  Lautour,  Officiating  Judge  of  Bhau- 
gulpore,  dated  the  28th  April 1864,  affirming 
a  decison  of  Mr.  \  J.  A.  Alexander,  Officiat- 
ing Collector  of  that  District,  dated  the  nth 
November  1862. 

Rajah  Joy  Mungul  Singh  (Defendant),    • 

Appellant, 

versus 

Syud  Bahadoor  Hossein  (Plaintiff), 
Respondent.  '       \* 

Baboo  Kissen  Succa  Mookerjee  for     + 
Appellant. 
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Baboo  Dibendro  Narain  Bose  for 
Respondent. 

Where  the  relationship  of  landlord  and  tenant  is  not 
proved  to  exist  by  a  contract,  express  or  implied,  to  pay 
rent,  ho  suit  for  a  kubaoleut  under  Act  X.  of  1859  will  lie. 
The  lemindar's  only  remedy  is  to  proceed  against  the 
ryot  by  ejectment  as  a  trespasser. 

This  was  a  suit  for  a  kubooleut.  The 
defendant  (special  appellant  before  us) 
denied  his  liability  to  special  respondent, 
alleging  that  he  was  not  his  tenant,  and  that 
the  land  was  rent-free. 

The  Judge  held  that  the  land  for  which 
rent  was  claimed  was  not  rent-free,  and  that 
the  plaintiff  was  entitled  to  a  kubooleut. 

Tnis  decision  appears  to  us  wrong.  The 
special  appellant  from  the  first  denied  that  the 
special  respondent  was  his  landlord,  and  no 
attempt  has  been  made  to  show  that  he  ever 
attorned  to  him.  It  has  beenruled  by  this  Court 
(3rd  December  1863)  that,  unless  the  relation- 
snip  of  landlord  and  tenant  be  established 
by  a  contract,  express  or  implied,  to  pay  rent, 
no  suit  under  Act  X.  for  a  kubooleut  will  lie. 

In  .the  present  case,  the  special  respondent 
has  not  been  able  to  show  us  any  such  con- 
tract, and.  his  only  remedy  is  to  proceed 
against  the  special  appellant  by  ejectment  as 
a  trespasser. 

It  is  urged  before  us  that  the  case  should  be 
remanded  to  try  the  question  of  contract,  on  the 
ground  that  the  defendant  made  no  special 
allegation  on  the  point.  But  this  we  think 
altogether  unnecessary.  The  special  appel- 
lant, though  he  did  not  deny  in  so  many  words 
that  there  was  no  proof  of  a  contract,  alleged 
from  the  first  that  he  was  not  the  special 
respondent's  tenant,  and  not  liable  to  him  for 
rent. 

We  reverse  the  decision  of  the  Judge,  with 
costs  on  special  respondent. 


The  1 6th  December  1864. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

U  ni  tat  ton  (Act  XIII.  of  1848)— Order  of  Super, 
intendent  of  Survey  striking  off  an  Appeal- 
No  Deduction. 

Case  No.  2081  of  1864. 

Speeipl  Appeal  from  a  decision  passed  by  Mr* 

W.  Tucker,  Judgj  of  Backer  gunge,  dated  the 

yrd  May  1804,  reversing  a  decision  passed  by 


Baboo  Brij  Ki shore  Sein,  Moonsiff  of  that 
District,  dated  the  Jist  December  1803. 

Sham  Kant  Banerjee  and  others  (Plaintiffs), 

Appellants, 

versus 

Baboo  Gopal  Lai  Tagore  (Defendant), 

Respondent. 

Mr.  A.  F.  Lingham  and Baboo  Otool  Chun, 
der  Mookerjee  for  Appellants. 

Mr.  R.  V.  Doyne  and  Baboo  Kalee  Mohun 
Doss  for  Respondent. 

An  order  of  a  Superintendent  of  Survey  striking  ofl 
an  appeal  is  not  an  award  within  the  meaniog  of  Ad 
XIII.  of  184S. 

No  deduction  from  the  period  of  limitation  is  allow 
able  for  pendency  of  litigation  in  a  wrong  Court. 

The  suit  is  clearly  beyond  time  if  the 
time  be  calculated  from  the  date  of  the  award 
of  the  Deputy  Collector.  The  sole  question 
is,  was  the  order  of  the  Superintendent 
of  Survey,  striking  the  appeal  of  the  special 
appellant  off  his  file,  an  award  within  the 
purview  of  Act  XIII.  of  1848? — for,  if  it  mi 
not  an  award,  the  suit  is  beyond  time. 

We  are  of  opinion  that  the  order  striking 
off  the  appeal,  because  the  special  appellant 
did  not  file  a  copy  of  the  decision  of  the  De- 
puty Collector,  and  had  delayed  in  filing  his 
grounds  of  appeal,  is  not  an  award.  Inci- 
dental mention  is -made  by  the  Superin- 
tendent that  disputes  of  the  description  raised 
in  the  appeal  could  not  be  tried  by  him,  but 
there  was  no  award.  The  only  award,  there- 
fore, within  the  meaning  of  Act  X11L  of 
1848,  was  the  award  of  the  Deputy  Collector. 

We  may  also  observe  that  it  has  bees 
repeatedly  ruled  that  no  deduction  canon  anj 
account  be  made  from  the  period  within  whkb 
limitation  rule  runs  adversely  on  account  of 
prosecuting  a  suit  in  the  wrong  Court.  The 
appeal  must  be  dismissed  with  costs  and 
interest. 


The  1 6th  December  1864. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 


Suits  between  Benam*edar  and 

Owner— Fraud  on  Third  Party. 

Case  No.  2090  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mt. 
F*  J.Cockburn,  Judge  of  Backer gungt,  dsud\ 
the  $th  May  1864,  reversing  a  decision  paucity 
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the  Principal  S udder  Ameen  of  thai  District* 
dated  the  8th  June  1863. 

Sheetanath  Gbose  and  another  (Plaintiffs), 

Appellants, 

versus 

Madhub  N  a  rain  Roy  Chowdhry  and  others 
(Defendants),  Respondents* 

Baboo  Hem  Chunder  Banerjee  for 
Appellants. 

Baboo  Sreenath  Doss  for  Respondents. 

Section  260  of  the  Code  of  Civil  Procedure  refers  only 
to  suits  between  a  benameedar  and  the  beneficial  owner, 
tad  not  to  cases  where  a  gross  fraud  has  been  practised 
upon  a  third  party. 

We  think  that  the  decision  of  the  Princi- 
pal Sadder  Ameen  is  correct,  and  that  of  the 
Judge  clearly  wrong. 

The  special  appellant  is  a  judgment-credi- 
tor. The  property  of  his  judgment-debtor 
was  attached ;  and  after  certain  claims  to  it 
were  rejected,  it  was  sold  and  purchased  by 
the  servants  of  the  judgment-debtors  bena- 
mee  for  the  judgment-debtors  who  have  been 
proved  to  be  in  possession. 

The  suit  was,  therefore,  to  set  aside  this 
sale  as  fraudulent,  and  to  make  the  property 
liable  in  satisfaction  of  the  special  appellant's 
decree. 

The  Judge  holds  that  the  suit  will  not  lie, 
and  quotes  section  260  of  the  Code  of  Civil 
Procedure.  The  suit  was,  therefore,  dis- 
missed without  going  into  the  merits. 

We  think  that  the  section  quoted  refers 
Only  to  suits  between  a  benameedar  and  the 
beneficial  owner,  and  not  a  case  of  the  pre- 
sent nature,  where  a  gross  fraud  has  been 
practised  upon  a  third  party.  The  case 
must,  therefore,  be  remanded  for  trial  on 
the  merits. 


The  1 6th  December  1864. 

Present : 

ie  Hon'blc  F.  B.  Kemp  and  F.  A.  Glover, 
Puisne  Judges. 

Limitation— Surrey  Award— Decree  of 
Competent  Court. 

Case  No.  2099  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
F.  J.  Cockburn,  Additional  Judge  of  Backer- 
gunge,   dated  the  1st  June  1864,  affirming  a 


decision  passed  by  the  Principal  S udder 
Ameen  of  that  District,  dated  the  nth  Sep- 
tember 1863. 

Huro  Nath  Roy  and  others  (Defendants), 

Appellants, 

versus 

Anund  Chunder  Roy  and  others  (Plaintiffs), 

Respondents. 

Baboos  Sreenath  Doss  and  Bungshee  Dhur 
Sein  for  Appellants. 

Baboos  Hem  Chunder  Banerjee,  Khetlur 
Mohun  Mookerjee,  and  Bam  a  Churn 
Banerjee  for  Respondents. 

The  mere  fact  of  a  Survey  Court  demarcating  certain 
land  to  one  party  in  Dacca  on  the  ground  of  possession 
cannot  over-ride  the  decree  of  a  competent  Court  assign- 
ing the  right  and  title  of  the  land  to  another  party  in 
Backergu nge.  Adverse  possession  to  benefit  the  former 
should  have  been  pleaded  before  that  decree  was  made. 

This  was  a  suit  for  the  r  versal  of  an 
award  of  the  Survey  Authorities,  whereby 
certain  lands  claimed  by  the  special  respond- 
ent were  adjudged  to  lie  within  the  district 
of  Dacca,  and  to  belong  to  the  special  appel- 
lant. 

Both  lower  Courts  have  held  that  the  land 
belonged  to  the  District  cf  Backergunge,  and 
was  the  property  of  the  special  respondent. 

It  is  urged  before  us  in  special  appeal 
(1)  that  the  Backergunge  Civil  Court  had 
no  jurisdiction,  and  (2)  that  the  claim  was 
barred  by  limitation. 

It  appears  from  the  record  that  the  special 
respondent   brought  an  action  long  ago  in 
the  Civil  Couit  of  Backergunge  respecting 
the  very  lands  now  in  suit,  and  obtained  a 
decree.     The  Survey  Deputy  Collector,  how- 
ever, on  the  ground  that  the  special  respond- 
ent's possession  was  only  nominal,  and  that 
the  special  appellants  were  really  in  posses- 
sion of  the  land,  demarcated  it  to  them — an 
order  which,  though  reversed  by  the  Superin- 
tendent of*  Survey,  was  afterwards  upheld  by 
the    Commissioner    of   the    Division.    The 
Deputy    Collector    admitted   that    the  land 
was  the  same  as  that  mentioned  in  the  Civil 
Court  decree,  and  that  the  boundaries  were 
identical.     He  gave    the   land  to  the  other 
party  simply  and 'solely  on  the  ground  of 
their  possession. 

There  can,  we  think,  be  no  doubt  whatever 
that  the  Judge  of  Backergunge  had  jurisdic- 
tion. The  land  was  confessedly  decreed  to 
the  special  respondent  by  a  competent  Court 
on  proof  of  title.  That  decree  mentioned 
boundaries  which  exist  to  the  present  day  >and 
the  Survey  Deputy  Collector  himself  admits 
that  the  land  he  gave  to  the  special  appellant 
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belonged  in  reality  to  the  special  respondent 
nnder  that  decree.  The  mere  fact,  therefore, 
of  a  Survey  Court  demarcating  the  land  to 
the  district  of  Dacca,  on  the  ground  of  his, 
special  appellant's,  possession  could  not 
override  the  decree  of  a  competent  Court  pro- 
ceeding on  evidence  of  title.  That  Court 
decided  that  the  land  was  in  the  district  of 
Backergunge,  and  the  present  suit  was,  there- 
fore, rightly  brought  in  that  district. 

The  second  objection  is  equally  untenable. 
The  only  law  of  limitation  that  could,  under 
the  circumstances  of  the  case,  apply,  would 
be  the  general  one  of  twelve  years.  Now,  the 
original  Civil  Court  decree  was  executed  in 
1859,  and  the  present  suit  was  brought  in 
1863 ;  but  were  it  otherwise,  a  mere  pos- 
session could  not  stand  against  a  decree  of 
Court  assigning  the  right  and  title  of  the 
land  to  another.  Adverse  possession  to  have 
benefited  the  special  appellant  should  have 
been  pleaded  before  that  decree  was  made. 

We  see,  therefore,  no  reason  to  interfere 
with  the  lower  Court's  decision,  and  dismiss 
the  special  appeal  with  costs. 


The  1 6th  December  1864. 

Present : 

The  Hon'ble  C.  Steer  and  £.  Jackson, 
Puisne  Judges. 


Plaintiff  (Attendance  of,  as  Witness)— Lakheraj 
— Resumption  of  Rent  by  one  Co-proprietor— 
Rights  of  another  Co-proprietor. 

Case  No.  280  of  1864. 

Regular  Appeal  from  a  decision  passed  by  the 
Judge  ofPurneah,  dated  the  igth  May  1864. 

Rajah  Syud  Ahmed  Rezza  (one  of  the  De- 
fendants), Appellant, 

versus 

Rajah  Enaet  Hossein  (Plaintiff)  and  others 
(Defendants),  Respondents. 

Mr.  C.  Gregory  and  Moulvie  Syud  Mur- 
humut  Hossein  for  Appellant. 

Moonshee    Ameer    AH   and  Baboos  Kishen 
*  Kishore    Ghose    and  Juggadanund  Moo- 
kerjee  for  Respondents. 

Suit  laid  at  Rs.  1,410. 

If  a  case  is  remanded  for  the  attendance  and  exa- 
mination of  the  plaintiff,  the  lower  Court  may  dis- 
Senaa  With  his  attendance,  and  accept  the  evidence  of 
is  agent  Instead,  if  the  plaintiff  be  ill  and  unable  to 
attend. 


A  lakheraj  tenure  must  be  first  shown  to  have  a  real 
existence  before  any  question  of  the  validity  of  tip 
lakheraj  can  arise. 

If  one  co-proprietor  choses  to  accept  the  service  of 
his  tenants  in  lieu  of  rent,  or  to  remit  the  rent,  another 
co-proprietor  is  not  affected  as  regards  his  share  of  the 
profits  of  the  land. 

The  plaintiff  in  this  suit  being  the  un- 
doubted proprietor  of  a  o-annas  8*gnndabs 
share  of  the. joint  zemindaree,  Pergunnah 
Soojahpore,  with  the  defendant,  sues  him  for 
possession  and  wasilat  to  that  extent  in  re- 
spect to  the  village  of  Moheeuddeenpore,  said 
to  contain  beeghas  569. 

The  defendant  pleads  that  the  village  of 
Moheeuddeenpore  comprises  but  330  beeghas 
3  cott'ahs ;  and  that  be  is  in  the  possession  of 
some  as  millick ;  and  that,  in  regard  to  the 
land  which  he  admits  to  be  mil,  some  of  it  is 
in  the  joint  possession  of  plaintiff  and  de- 
fendant, some  is  occupied  by  the  defendant's 
house  and  the  houses  of  his  ryots,  and  some 
is  not  in  the  village  of  Moheeuddeenpore  at 
all. 

After  one  trial  and  a  remand  by  this  Coon, 
the  lower  Court  has  now  decided  that  the 
plaintiff  is  entitled  to  a  declaration  of  bis 
title  as  a  o-annas  8-gundahs  "proprietor  of 
Moheeuddeenpore,  and  wasilat  is  awarded  in 
his  favour  upon  some  of  the  lands. 

The  defendant  appeals  against  this  deci- 
sion. 

His  first  objection  is  that  the  order  of  the 
High  Court  directed  that  the  plaintiff  should 
be  called  upon  to  appear  and  give  evidence 
in  the  cause ;  but  the  evidence  of  his  agent 
was  accepted  by  the  Court  in  his  stead,  and 
the  attendance  of  the  plaintiff  was  excused. 

We  observe  that  the  plaintiff  produced  a 
certificate  of  the  Civil  Surgeon  that  be  was 
ill  and  unable  to  attend.  This  Court  did  not, 
of  course,  intend,  when  it  remanded  the  case, 
that  the  plaintiff  should  be  compelled  to  ap- 
pear whether  he  was  ill  or  not ;  and,  if  he  was 
ill,  as  no  doubt  he  was,  it  was  quite  compe- 
tent to  the  lower  Court  to  dispense  with  bis 
attendance. 

We  are  told  that  the  plaintiff's  presence 
was  absolutely  necessary,  in  order  to  explain 
that  part  of  the  defendant's  case  which  refer- 
red to  an  exchange  of  lands  between  him  and 
the  defendant.  But  if  this  was  the  object, 
of  summoning  him,  the  information  he  coafc 
give  could  be  as  well  supplied  by  bis 
as  by  himself,  for  it  was  not  a  matter 
sively  within  the  knowledge  of  the  plaintif ; 
and  it  does  not  therefore  seem  to  us  to  * 
any  valid  objection  to  the  judgment  that 
was  arrived  at  without  enforcing  the  attend-| 
ance  of  the  plaintiff  himself. 
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The  next  objection  is  that,  with  respect  to 
the  land  in  Moheeuddeenpore  claimed  by  the 
'defendant  as  his  millick,  it  was  incumbent 
on  the  plaintiff  to  show  that  he  ever  held  it 
as  mil;  and  that,  unless  he  is  able  to  prove 
this,  he  is  not  entitled  to  take  it  out  of  the 
possession  of  the  defendant. 

We  think  that  the  plaintiff  has  shown  by 
sufficient  evidence  that  the  whole  village  of 
Moheeuddeenpore  is  a  mil  village.  That  any 
part  of  it  is  millick  or  lakheraj,  there  is  not 
a  tittle  of  evidence ;  nor  is  any  evidence  ad- 
duced that,  as  millick,  the  defendant  has  ever 
held  possession  of  it. 

If  the  defendant  was  in  bond-fide  and  ac 
tual  possession  of  the  so-called  millick  lands, 
we  should  have  held  that  the  plaintiff  was 
bound  to  take  the  usual  proceedings  to  resume 
them.  But  when  we  hold  the  plea  of  millick 
to  be  utterly  false,  and  consider  that  the  plea 
has  been  raised  upon  no  title  whatever,  and 
is  a  mere  plea  to  baffle  the  claim  of  the  plaint- 
iff, we  cannot  allow  that  the  plaintiff  was 
bound  to  bring  a  resumption-suit  to  try  the 
title  of  the  defendant  to  the  so-called  lakheraj 
lands  in  a  resumption-suit.  The  lakheraj 
tenure  must  be  first  shown  to  have  a  real 
existence  before  it  can  be  held  that  any  question 
of  lakheraj  or  no  lakheraj  arises.  In  the 
present  case,  we  hold  that  the  lakheraj  mehal 
never  had  any  existence  whatever,  and  that 
the  land,  not  being  lakheraj,  or  ever  held  as 
such,  is  part  and  parcel  of  the  zemindaree  to 
which  the  plaintiff  is  entitled  to  the  extent  of 
his  share. 

It  is  then  objected  that  the  lower  Court 
was  bound  to  try  the  question,  whether  the 
plaintiff  does  not  in  other  joint  villages  hold 
lands  to  his  sole  and  exclusive  use  without 
payment  of  rent  in  the  same  way  as  the 
defendant  holds  the  lands  on  which  his  and 
his  ryots'  houses  stand  in  the  village  of  Mo- 
heeuddeenpore. 

This  enquiry  was  not  necessary  to  that 
part  of  plaintiff's  claim  which  asked  for  a 
declaration  of  his  title  as  a  sharer  in  Moheeud- 
deenpore to  the  extent  of  9  annas  8  gundahs. 
In  whatever  way  the  defendant  held  these 
lands,  if  they  are  within  the  zemindaree  of 
which  plaintiff  is  a  part  proprietor,  he  is 
entitled  to  have  himself  declared  the  part- 
proprietor.  But  the  Court  did  in  fact  go 
into  the  question  as  to  whether  the  plaintiff 
held  similarly  other  lands  in  other  villages, 
and  the  defendant,  upon  whom  it  lay  to  prove 
this  plea,  gave  no  reliable  evidence  in  sup- 
port of  it. 

Another  objection  to  the  judgment  is  that 
the    lower  Court  has  held  the    defendant 


liable  in  the  decree  for  lands  in  the  occupa- 
tion of  one  Yeard  Ali,  a  ryot  of  another  vil- 
lage. 

The  evidence,  however,  establishes  that 
the  land  referred  to  as  in  Yeard  Ali's  occupa- 
tion is  in  fact  in  Moheeuddeenpore ;  and,  as 
such,  the  plaintiff  is  decidedly  entitled  to  a 
decree  for  his  share  in  the  same. 

Lastly,  it  is  objected  that  the  lands  in  the 
occupation  of  the  ryots  about  the  defendant's 
homestead  have  never  paid  him  any  rent,  and 
on  these  the  plaintiff  is  not  entitled  to  any 
wasilat.  But  the  report  of  the  Ameen  shows 
that  ihe  ryots  are  servants  and  dependants  of 
the  defendant,  and  there  is  no  reason,  be- 
cause he  chooses  to  take  the  service  of  his 
tenants  in  lieu  of  rent,  or  chooses  to  remit  the 
rent,  that  the  plaintiff  is  to  lose  his  proper 
share  of  the  profits  of  these  lands. 

On  all  these  grounds  we  find  nothing  to 
impugn  the  judgment  of  the  Court  below, 
and  we  accordingly  affirm  it,  and  dismiss  the 
appeal  with  costs. 


The  1 6th  December  1864. 

Present:. 

TheHon'ble  W.  Morgan  and  Shumboonath 
Pandit,  Puisne  Judges. 

Interveners  (Inability  of  —  to  prove  Receipt  of 
Rent)— Decree  of  Civil  Court  necessarily  no 
Bar  to  a  Suit  for  Rent 

Case  No.  2448  of  1864  under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  ihe 
Additional  Judge  of  Nuddea,  dated  the  30th 
May  1864,  affirming  a  decision  of  the  Deputy 
Collector  of  that  District,  dated  the  30  th  De- 
cember 1863, 

Mussamut  Tarinee  alias  Shyamonee  Dabee 
(Intervenor),  Appellant, 

versus 

Bamundoss  Moakhef  (Plaintiff)  and  others 
(Defendants  and  Intervenors),  Respondents. 

Baboo  Baneenath  Bose  for  Appellant. 

Baboo  Bhoobun  Mohun  Roy  for         . 
Respondents. 

Section  77,  Aft  X.  of  1859,  ^°^s  not  *PPty  to  a  case  'm 
which,  although  the  plaintiff's  right  to  receive  the  rent 
is  disputed,  the  receipt  of  rent  by  the  person  claiming 
the  right  has  not  been  proved. 

A  decree  of  a  Civil  Court,  in  a  suit  concerniri£  the 
title,  is  not  of  itself  in  all  cases  a  bar  to  a  suit  against  a 
tenant  for  rent  by  the  person  against  whom  such  decree 
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has  been  obtained.  When  the  decree  clearly  adjudicates 
against  the  plaintiff's  right,  and  the  Collector  sees  thac 
it  relates  to  the  property  in  question  and  is  in  force,  the 
Collector  should  give  effect  to  the  decree  as  a  bar  to  the 
plaintiff's  suit  for  rent,  notwithstanding  that  the  plaint- 
iff may  have  an  actual  receipt  of  rent  prior  to  the  insti- 
tution of  the  suit. 

The  77th  section  of  Act  X.  of  1859  ap- 
plies only  to  cases  in  which  the  plaintiff's  right 
to  receive  the  rent  is  disputed,  and  an  actual 
and  bond-fide  receipt  of  rent  by  the  person 
claiming  the  right  is  proved.  It  has  there- 
fore no  application  to  this  case,  in  which, 
although  the  plaintiff's  right  is  disputed,  no 
receipt  of  rent  by  the  person  claiming  the 
right  has  been  proved.  Prior  to  and  until  the 
commencement  of  this  suit,  the  plaintiff 
was  in  receipt  of  the  rent  under  an  arrange- 
ment between  him  and  the  special  appellant, 
Shyamonee,  whereby  the  latter,  instead  of 
strictly  enforcing  her  rights  under. the  Privy 
Council  decree,  left  the  plaintiff,  upon  certain 
conditions,  in  undisturbed  receipt  of  the^rent ; 
and  this  arrangement  remained  in  force 
from  the  year  1255,  when  it  was  made,  until 
it  was  very  recently  set  aside  by  this  Court 
on  account  of  the  breach,  by  the  plaintiff, 
of  the  conditions.  Shyamonee  is  at  present 
entitled  (as  this  Court  has  already  declared) 
to  the  full  benefit  of  that  decree.  Conse- 
quently the  plaintiffs  right  has  wholly  ceased, 
,  and  the  only  foundation  for  his  present  suit  is 
that  he  has  hitherto  been  in  receipt  (and 
rightfully  in  receipt)  of  the  rent.  The 
lower  Courts  hold  that  this  previous  receipt 
is  sufficient  to  entitle  him  to  a  decree,  and 
the  77th  section  is  referred  to.  But  we 
have  seen  that  this  section  applied  only  to 
the  case  of  a  person  (intervening  as  a  defend- 
ant) who  claims  a  present  right,  which  is 
supported  by  proof  of  actual  prior  receipt 
and  enjoyment  of  the  rent  up  to  the  time 
of  the  suit,  either  by  himself  or  by  the 
person  through  whom  he  claims  his  right. 
There  is  nothing  in  the  Act  to  authorize  a 
decree  in  favour  of  a  plaintiff  who  proves 
merely  a  receipt  of  a  rent,  if  that  proof  is  met 
and  answered,  as  it  is  here,  by  proof  that  his 
right  has  since  been  put  an  end  to. 

The  decree  in  Shyamonee's  favour,  and  the 
subsequent  order  setting  aside  the  arrange- 
ment between  herself  and  the  plaintiff,  have 
terminated  the  plaintiff's  right,  and  his  suit 
to  the  extent  of  the  share  of  the  rent  which 
belongs  to  Shyamonee  should  have  been  dis- 
missed. 

There  have  been  two  decisions  upon  the 
question  of  the  effect  of  a  decree  of  a  Civil 
Couf*  (adverse  to  the  right  of  the  person 
whg  is  the  plaintiff  in  the  Collector's  Court) 


as  a  defence  to  a  suit  brought  under  this  Aft 
for  the  recovery  of  rent. 

In  one  of  these  cases  (Punchanun  Bun- 
nyeah,  27th  March  1862),  a  Civil  Court  decree 
adverse  to  the  right  of  the  plaintiff  in  the 
suit  for  rent  had  been  obtained,  but  it  had 
not  been  executed,  and  the  collection  of  rent 
by  him  had  continued  undisturbed.  The 
Court  held  the  plaintiff  entitled  to  a  decree 
for  the  rent.  It  does  not  appear  what  the 
terms  of  the  decree  of  the  Civil  Court  were, 
or  whether  the  decree  had  recently  been  ob- 
tained ;  but  it  was  stated  $at  an  appeal  from 
it  was  pending.  It  may  be  collected  that 
the  decree  in  this  case  was  not  of  a  recent 
date.  In  the  other  case  (Syud  Ahmed  Rezza, 
appellant,  5th  August  1863,  p.  49,  Wyman's 
Journal),  this  Court  decided  that  a  Privy 
Council  decree  for  a  certain  pergnnnah,  if 
the  decree  did  not  enable  the  Court 
clearly  to  see  that  the  resumed  mehal,  which 
was  the  subject  of  the  suit  under  Aft  X. 
of  1859,  was  part  of  the  property  decreed, 
was  not  a  bar  to  the  latter  suit.  In  both 
cases,  therefore,  notwithstanding  decrees  of 
Civil  Courts  adverse  to  the  plaintiff  in  the 
rent-suit,  he  succeeded  in  recovering  rent 
In  the  latter  case  the  Court  recognized  the 
principle  that,  when  it  is  clearly  shown  bj  a 
first  decree  that  the  right  to  recover  rent 
has  been  the  subject  of  investigation  by  the 
Civil  Courts,  which  have  recently  decided  in 
favour  of  the  intervening  claimant  and  against 
the  plaintiff,  the  Collector  cannot  give  the 
plaintiff  a  decree,  even  if  the  plaintiff  has  been 
hitherto  collecting  rents.  The  Legislature 
did  not,  the  Court  adds,  intend  the  Revenue 
Courts  to  amend  the  Civil  Court  decrees. 

Both  decisions  show  that  a  decree  of  the 
Civil  Court  is  not  of  itself  in  all  cases  a  bar 
to  the  maintenance  of  a  suit  for  rent  by  the 
persons  against  whom  such  decree  has  been 
obtained.  The  decree  may  be  of  old  date,  and 
never  executed,  or,  if  recent,  it  may  be  in 
terms  so  general  or  ambiguous  that  its 
application  to  the  property  in  question  is  un- 
certain, or  there  may  be  good  reason  to  sup- 
pose that  it  has  been  compromised.  These 
and  other  causes  may  properly  induce  the 
Revenue  Court  to  decide  the  rent  suit  upon 
other  independent  evidence,  without  enquiring 
into  the  operation  of  the  decree.  Bat  when  a 
decree  of  the  Civil  Court,  clearly  adjudicat- 
ing against  the  plaintiff's  right,  is  produced, 
and  the  Collector  sees  that  it  relates  to  the 
property  in  question,  and  is  in  force,  he  should 
give  effect  to  such  a  decree  as  a  b xt  to  the 
plaintiff's  suit  for  rent,  notwithstanding  that 
the  plaintiff  may  have  an  actual  receipt  of 
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rent  prior  to  the  time  of  the  institution  of  the 
suit.  In  the  present  case  the  Privy  Council 
decree  in  Shyamonee's  favour  is  sufficiently 
certain ;  and  the  subsequent  arrangement  by 
which  the  plaintiff  has  hitherto  received  the 
rent  being  now  at  an  end,  the  decree  must 
have  full  effect  given  to  it.  The  result  is, 
that  the  plaintiff's  right  to  receive  rent  no 
longer  exists,  and  that  Shyamonee's  right 
under  the  decree,  although  insufficient  by 
reason  of  the  absence  of  any  actual  receipt 
of  rent  by  her,  or  on  her  behalf,  to  bring  this 
case  within  the  rule  of  decision  enacted  by 
the  77th  section,  is  a  bar  to  this  suit. 

The  decrees  of  the  lower  Court  a'e  revers- 
ed, and  the  appeal  allowed  to  the  extent  of* 
Shyamonee's  share  (4  annas),  with  costs  in 
proportion. 


The  16th  December  1864. 

Pre  sen  I  : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Puisne  Judges. 

Awards  —  Survey  Awards  —  Survey  Proceed- 
ings. 

Case  No.  1709  of  1864. 

;  Special  Appeal  from  a  decision  passed  by  Mr. 
E.  t\  La ut our,  Judge  of  Bhaugulpore, 
dated  the  31st  March  1864,  affirming  a  de- 
cision passed  by  Mr.  W.  Wright,  Princi- 
pal S udder  Ameen  of  that  District,  dated  the 
2fth  September  i860. 

Luleet  Narain  Singh  and  others  (Plaii.  tiffs), 

Appellants, 

versus 

Narain  Singh  and  others  (Defendants), 
'  Respondents. 

Baboos  Grhh  Chunder  Ghose  and  Kalee 
Kishen  Sein  for  Appellants. 

Baboo  Romesh  Chunder  Miller  for 
Respondents. 

An  award  cannot  legally  be  given  for  more  than  is 
:  claimed,  and  is  not  binding  for  the  excess. 

An  official  opinion  of  the  Superintendent  of  Survey 
regarding  the  trustworthiness  of  the  survey -proceedings 
;Bnot  legal  evidence.  The  survey-proceedings  are  not 
; conclusive  as  to  tiile.  Where  they  record  a  legal  award 
••a  competent  Court,  possession  under  it  should  not 
ordinarily  be  disturbed,  unless  a  superior  title  be  shown 
•y  the  opposite  party. 

The  grounds  taken  in  this  special  appeal 
are— ( i )  That,  as  defendant  did  not  sue  to  set 
aside  an  award  under  Act  IV.  of  1840  as  to  a 
portion  of  his  land,  that  decision  is  binding 
on  hiin.  (2)  That,  by  the  survey- proceedings 
of  1847,  the  lands  in  suit  were  found  to 
Vol.  I. 


belong  to  plaintiff's  village,  and  a  contest 
with  reference  to  the  integrity  of  the  survey- 
proceedmgs  was  raised  between  plaintiffs  and 
defendants  in  the  case  under  Act  IV.  of  1840, 
and  it  was  found  that  these  survey-proceed- 
ings were  correct,  and,  according  to  them, 
all  the  lands  in  suit  (parcels  263  to  313)  were 
found  to  appertain  to  plaintiff. 

Plaintiff  sued  in  this  case  for  possession  of 
196  beeghas.  The  decision  in  the  case 
under  Act  IV.  of  1840  was  made  as  to  5 
beeghas  only,  which  plaintiff  then  claimed. 
It  is  urged  that,  as  the  survey- proceedings 
gave  plaintiff  the  whole  196  ;  and,  in  investi- 
gating the  claim  for  the  5  beeghas  in  the 
case  under  Act  IV.  of  1840,  those  survey- 
proceedings  v  ere  found  to  be  valid,  and  there 
incidentally  plaintiff's  claim  was  shown  in 
that  manner  to  have  ihe  whole  196,  the  Act 
IV.  record  'is  binding  in  the  present  suit. 
Such  a  plea  is  quite  futile  on  the  very  face 
of  it,  and  we  are  surprised  that  it  should  have 
been  seriously  urged.  An  award  cannot 
legally  be  in  favour  of  a  party  fur  more  than 
he  claims ;  and  what  is  beyond  the  award  is 
not  binding  or  conclusive. 

The  survey- proceedings  may,  on  reference 
to  the  office  of  the  Superintendent  of  Survey 
by  the  Magistrate,  have  been  stated  by  the 
Superintendent  or  his  officers  to  be  in  their 
opinion  trustworthy.  But  such  an  official 
opinion  is  not  legal  evidence  ;  and  even  if 
it  were,  the  survey- proceedings  are  not  con- 
clusive as  to  title.  Where  they  record  a 
legal  award,  i.  e.%  where  there  has  been  real 
contention  and  an  adjudication  between  par- 
ties, that  constitutes  the  award  of  a  competent 
Court,  and  the  possession  under  it  should  not 
ordinarily  be  disturbed  unless  a  superior  title 
be  shown  by  the  opposite  party.  But  neither 
such  an  award,  r.or  an  absence  of  title  in  de- 
fendants, is  shown  here. 

Next,  we  find  that  the  Judge  remanded 
the  case  for  trial  on  the  merits  "  independ- 
ently of  the  survey-proceedings."  And  this 
order  we  construe  to  mean,  what  the  whole 
case  and  context  support,  viz.,  that  the  sur-  . 
vey-proceedings  were  not  to  be  deemed  con- 
clusive per  se,  but,  independently  of  them,  all 
other  evidence  on  the*merits  was  to  be  consi- 
dered. This  is,  in  our  opinion,  quite  acor-„ 
rect  order. 

Lastly,  it  is  urged  that,  as  possession,  /'.  e.9 
evidence  of  title,  has  not  been  investigated, 
the  investigation  below  is  defective.  This 
ground  was  not  taken  in  the  petition  of 
special  appeal,  and  we  see  no  reason+to  £d- 
mit  such  a  plea.  , 

We  dismiss  this  appeal  with  costs. 
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The  16th  December  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Joint  Hindoo  Family — Onns  probandi  (Separate 
Acquisition)  —  Mortgagee  after  Foreclosnre 
(Rights  of). 

Case  No.  217  of  1864. 

Regular  Appeal  from  a  decision  passed  by  Mr. 
A.  E.  Russell,  Judge  of  Midnapore,  dated 
the  ttiih  March  1864. 

Nilmoney  Bhooya  and  others  (Plaintiffs), 

Appellants, 

versus 

Rajah  Gunga  Narain  Shahur  Roy  and  others 
(Defendants),  Respondents. 

Air.  R.  T.  Allan  and  Baboos  Mohender 
Lall  Shome  and  Mutty  Lall  Shome  for 
Appellants. 

Baboos    Dwarkanath    Milter    and    Unnoda 
Per  sad  Banner jee  for  Respondents. 

When  a  family  is  joint,  the  onus  of  pioving  separate 
acquisition  is  on  the  person  making  the  allegation,  the 
presumption  being  in  favour  of  the  opposite  party. 

A  mortgagee  after  foreclosure  is  entitled  only  to  so 
much  of  the  property  as  belongs  to  those  members  of 
the  family  with  whom  he  is  dealing. 

This  is  a  remanded  case,  and  it  is  in  some 
respects  a  peculiar  one. 

The  plaintiffs  sued  to  recover  a  share  of 
eight  annas  in  a  property  known  as  Mehal 
Boita  Kullianpore,  in  right  of  their  grand- 
father, which  their  relation.  Nundo  Koomar 
Roy,  had  mortgaged  to  the  Rajah,  defendant, 
as  the  exclusive  property  of  the  mortgagor. 
The  plaintiff's  contention  was  all  along  that 
the  family  was  joint  and  undivided.  The 
reply  of  the  defendant  was  to  the  effect  that 
the  property  in  suit  had  not  been  purchased 
with  joint  funds,  but  was  the  exclusive  and 
self-acquired  property  of  Nundo  Koomar. 

On  the  first  hearing  of  the  case  on  the 
16th  of  September  1862,  the  Judge,  the  late 
Mr.  R.  H.  Russell,  dismissed  the  claim,  hold- 
ing that,  as  the  family  was  joint,  the  burden 
of  proving  separate  acquisition  was  on  the 
person  making  the  allegation,  and  that  the 
legal  presumption  in  the  plaintiff's  favour  was 
not  rebutted  by  any  satisfactory  proof  to  the 
contrary  on  the  part  of  the  defendant. 

On  appeal,  the  High  Court  (Justices  L.  S. 
Jackson  and  E.  Jackson)  remanded  the  case 
on*he«8th  of  August  1863,  holding  that  the 
onus  lay  on  the  plaintiffs  to  prove  that  the 
mehal  was  acquired  with  joint  funds,  and  to 


show  that  the  defendant's  father  had  notice 
of  their  joint  ownership. 

Another  Judge,  Mr.  A.  £.  Russell,  has 
now  dismissed  the  plaintiffs'  claim,  holding, 
according  to  the  directions  laid  down  in  the 
order  of  remand,  that  the  plaintiff's  proofs  of 
purchase  by  joint  funds  are  unsatisfactory ; 
and  that,  even  supposing  commensality  and 
joint  interests  to  exist,  these  facts  were  not 
so  patent  that  the  defendant  could  have  been 
expected  to  have  had  knowledge  of  the  same. 

In  appeal  we  are  first  asked  to  consider  a 
point  of  law  which  arises  on  the  very  face  of 
the  above  proceedings. 

For  the  complete  understanding  of  the 
matter,  the  family  tree  is  subjoined — 


(Pran  Bullubh 

I 


Jagarnauth 


Selaram) 

I 


(Madhoo      Radha   Cham) 
(childless). 


(Bucktum      Churn) 

! 
, 1 

(  (1)  Oodhub  Narayan) 

'_ I     _     •  

(Dwarkanath)  (2)  Mothuranath  no  issue,  (Chuon  UB) 

adopted  Sreenath,         | 


1 


Sreenath  a- 


son  of  Oodhub 


I 


doptedbv  Mo-(3)  Nundo  Kumar, 
thuranath.        (4)  Nobokissore, 
(5)  Ram  narayan, 


(NiirooneyJ 
Chintamooee 
Kupsonathao 
(  Plaint  Ifs). 


(Widow  Rao  Man-) 

juri,  daughter 

Krepamoyee, 

(Defendant). 

Mr.  Allan  contends,  for  the  plaintiff,  ap- 
pellant, that  the  order  of  remand,  placing  the 
onus  on  the  plaintiff,  was  legally  wrong  and 
opposed  to  the  ruling  of  the  Privy  Council ia 
the  well-known  case  of  Dhurm  Dass  Pandaj, 
Vol.  III.  of  Moore's  Reports,  page  229,aswal 
as  to  the  case  reported  at  page  194  of  the 
Reports  of  the  late  Sudder  Court,  26th  of  May 
1 862,and  to  all  other  rulings  and  the  invariable 
practice  of  the  Court  on  the  same  subject 

The  pleader  for  the  respondent  scarceij 
attempts  to  contend  that  the  legal  position 
which  the  order  of  remand  directed  the 
J  udge  to  take  up  is  a  sound  one,  or  one  hi 
accordance  with  the  precedents  on  these 
points.  But  he  urges  that  the  order  baring 
been  accepted  by  both  parties,  no  application 
for  a  review  having  been  preferred,  and 
case  having  gone  to  trial  accordingly! 
Court  now  sitting  in  appeal  has  no  power » 
alter  matters  that  we  are  bound  br  the 
ruling  of  a  Bench  of  equal  jurisdiction,  and 
must  decide  the  case  in  the  form  and  ?baje| 
which  it  has  been  allowed  to  assume. 

We  are  constrained   to  record  it  as  oar 


fixed   and   deliberate  opinion    that  the 
rections  contained  in  the  order  of  rcjnaad 
are  not  in  accordance  with  the  real  la*  on 
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the  subject.  The  plaintiff  commenced  by 
broadly  stating  that  the  family  was  joint, 
and  that  the  estate  had  been  purchased  by 
joint  funds.  The  defendant  never  travers- 
ed this  allegation  directly,  and  never  urged 
that  the  family  was  separate,  but  simply 
challenged  the  plaintiff  to  prove  that  the 
purchase  was  made  with  joint  funds,  and  de- 
clared the  estate  to  be  the  property  of 
Nando  Kumar  alone. 

We  are  now  told  that,  on  remand,  the 
plaintiff  has  produced  evidence  to  show  that 
the  family  separated  in  interests  in  1262, 
and  the  pleader  for  the  defendants  tells  us 
orally  that  the  separation  took  place  many 
years  before  that  date,  but  that  no  evidence 
has  been  adduced  to  prove  this  allegation. 

We  are  of  opinion,  however,  that  the  im- 
portation of  these  points  into  the  dispute, 
was  wholly  unnecessary,  as  well  as  any  re- 
ference to  an  aungshonamah  or  deed  defining 
what  the  shares  of  the  family  were,  dated  so 
far  back  as  1222. 

The  real  and  main  point  raised  by  the 
pleadings  was  and  is,  whether  the  estate 
claimed  was  bought  by  joint  or  by  separate 
funds,  and  on  the  pleadings  and  the  law,  the 
onus  of  proof  hy  clearly  on  the  defendant 
to  establish  his  allegation,  the  presumption 
being  in  the  plaintiff's  favour. 

Moreover,  it  is  urged  with  much  ingenuity 
by  Mr.  Allan  that,  as  the  plaintiff  is  held 
in  the  Judge's  opinion  to  have  failed  to 
prove  that  the  family  was  joint  until  1262, 
the  said  family  must  be  joint  to  this  very 
day,  for  the  defendant  has  never  in  his 
written  statement  alleged,  nor  has  he  at- 
tempted to  prove,  separation  at  any  earlier 
period,  or  at  the  time  when  the  estate  was 
acquired. 

We  have  thought  it  necessary  to  hear  all 
the  evidence  in  this  appeal,  reserving  our 
judgment  on  any  manifest  conflict  of  opi- 
nions between  our  own  Bench  and  that  of 
our  colleagues,  and  on  the  course  to  be 
taken  in  consequence  of  the  legal  question 
raised. 

A  perusal  of  the  evidence  produced  by 
the  plaintiffs  after  the  remand  leaves,  how- 
ever, on  our  mind  a  wholly  different  im- 
pression to  that  which  it  apparently  produc- 
ed on  the  mind  of  the  Judge.  The  wit- 
nesses, who  are  relatives  or  persons  well 
acquainted  with  the  history  of  the  family, 
siem  to  us  to  establish  beyond  question  the 
fact  of  joint  interests  in  the  properties  up 
to  a  very  recent  date  as  1262,  and  they  cer- 
tainly show  that  the  family  was  joint  when 
the   property  was  acquired.     There  is   no 


question  that  the  parties  are  still  actually 
living  in  one  enclosure,  though  in  separate 
houses  The  documentary  evidence  sup- 
ports this  view  of  the  case.  Proceedings 
of  the  local  Courts  in  cases  of  execution 
and  attachment,  dated  May  1842,  May  1844, 
and  March  1854,  show  that  the  family  was, 
to  all  appearance,  joint,  and  that  the  exist* 
ence  of  their  joint  shares  was  formally  and 
openly  proclaimed  and  recognized. 

To  rebut  this,  the  evidence  produced  by 
the  defendant  is  extremely  vague  and  incon- 
clusive, or,  where  it  seems  precise,  it  actually 
favours  the  version  of  the  plaintiff.  There 
is  not  any  attempt  on  the  defendant's  part 
and  in  the  evidence  adduced  by  him  to 
throw  back  the  separation  to  any  earlier 
date,  or  even  to  assign  any  precise  date  at  all 
to  the  alleged  event. 

Remarks  made  on  the  state  of  the  account- 
books  as  not  showing  that  the  plaintiffs  were 
entered  therein  as  joint  sharers,  or  as  showing 
that  Oodhub  Narayan's  name  alone  appeared, 
are  inconclusive,  for  Oodhub  Narayan  was 
the  ostensible  manager  for  the  family ;  and  on 
the  whole,  we  can  have  no  doubt  that,  on  the 
new  matter  of  evidence,  the  plaintiffs  have 
shown  the  family  to  be  joint  and  undivided 
at  the  time  of  purchase,  and  that  the  de- 
fendants have  not  rebutted  this  testimony  by 
any  credible  proofs. 

In  this  view  of  the  case  it  becomes  un- 
necessary for  us  to  decide  the  case  on  the 
legal  difficulty  raised,  or  to  refer  the  appeal 
to  a  third  Judge.  We  can  pronounce  on  the 
evidence  as  it  has  been  produced  by  both 
parties  under  the  directions  and  in  the  shape 
laid  down  in  the  order  of  remand.  In  this 
view,  finding  the  plaintiffs  to  have  fully  dis- 
charged the  onus  placed  on  them,  and  to  have 
q  lite  met  the  defendants  at  a  considerable 
disadvantage,  and  the  defendants  on  the  other 
hand  to  have  not  in  the  least  combatted,  still 
less  wholly  rebutted,  the  case  set  up  by  their 
adversaries,  we  must  hold  that  the  decision, 
ought  to  be  in  the  plaintiff's  favour. 

But  there  is  another  point  remaining  for  our 
consideration  which  the  pleader  for  the  re- 
spondent has  urged  for  his  client,  the  mort- 
gagee, to  the  effect  that  the  mortgage  and 
foreclosure,  being  transactions  executed  in, 
good  faith,  without  fraud  or  collusion,  and 
after  leasonable  caution  on  his  part,  he  should 
be  allowed  to  retain  the  whole  16  annas  of 
the  property.  We  have  had  the  arguments 
and  authorities  on  this  point  very  fully  and 
clearly  placed  before  us.  .»     <* 

In  the  first  place,   we  may  remark  that 
there  is  no  doubt  that  this  question  lejfui- 
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mately  arises  from  our  finding  as  to  the 
state  of  the  family  at  the  time  of  the  mort- 
.  High  Court's  Decision     gage;  and  that,  though 

No.  487,  26th  June  1862.        :*.     j;  j    „_f    »..:*-    *™ 
Marshall's  Report.:  ,l    dl?    ™}   ar,Se ,  nor 

Part  II ,  p.  293.  was  it   discussed    in 

»  IV.,  p.  567.  the  lower  Court,  it  is 

ffiftw  .aft  one  which  we  are  call- 

Moore's  Reports,  Privy     ed  on  to  decide.     An 

Council :  objection  of  the  ap- 

™ !":; Z:  "t%l:  ?«»»»'  °»  this  .head 

„  VI.,  pp.  53-74-5-6.  is  consequently  over- 
ruled. The  cases  quoted  in  the  margin  have 
been  referred  to  by  either  or  both  parties. 

For  the  respondent  it  is  contended  that 
the  money  was  lent  to  save  the  estate  from 
sale  for  arrears  of  revenue,  and  that,  in  this 
view  it  Conferred  a  benefit  on  the  whole 
estate  of  the  shareholders  ;  that  these  facts 
are  proved  by  the  receipts  given,  and  by 
the  proceedings  recorded  by  the  Collectorate ; 
that  the  Rajah  had  no  notice  of  the  existence 
and  title  of  any  other  shareholders  ;  that 
there  is  no  inconsistency  in  these  several 
pleas,  inasmuch  as,  though  the  Rajah  dealt 
only  with  Nundo  Kumar's  branch  of  the 
family,  the  benefit  was  reaped  by  all  the  share- 
holders jointly;  that  the  Rajah  had  no 
knowledge  of  the  existence  of  any  ijaradar 
holding  under  the  appellants :  and  that  the 
evidence  of  this  person  further  shows  that 
the  Rajah  had  no  such  knowledge ;  that  the 
Rajah  exercised  all  just,  necessary,  and  rea- 
sonable caution  in  the  matter ;  that  the  plain- 
iffs  have  taken  a  long  time  to  bring  their  claim 
to  notice;  and  that,  on  the  rulings  of  the 
Privy  Council  as  interpreted  and  applied  to 
various  cases  by  the  Benches  of  the  High 
Court,  the  mortgagee,  who  has  foreclosed  his 
mortgage  originally  executed  under  such  cir- 
cumstances, ought  not  to  be  put  to  loss,  or  de- 
prived of  any  part  of  his  purchase. 

On  the  other  hand,  we  are  told  to  look 
to  the  condition  of  the  family  and  their 
residence  to  this  hour  in  one  enclosure, 
though  it  may  be  in  separate  houses ;  to  the 
various  proceedings  of  the  Civil  Courts  of 
1840  and  1842,  and  of  1845  and  1848,  in 
which  the  rights  and  interest  of  the 
plaintiffs  were  prominently  asserted,  and  of 
which  the  Rajah,  by  his  own  statements,  had 
fall  notice ;  to  the  inconsistency  in  the  line 
of  defence  first  adopted  by  the  Rajah  with 
that  now  set  up  as  a  last  resource  after  the 
evidence  has  gone  against  him;  to  the 
amount  of  caution  evidently  exercised  by  the 
Rajah  in  requiring  the  names  of  the  other 
sharers,*  besides  Nundo  Kumar,  to  be 
puj  to  the  deed,  which  caution  was 
more  than   sufficient   to   have   raiserj   the 


Rajah's  suspicion,  and  to  have  led  him 
to  exercise  much  greater  caution,  and  10 
have  made  him  aware  of  the  existence  of 
another  branch  of  the  family  possessing 
joint  interest  of  an  equal  amount;  to  the 
absurdly  small  amount  of  the  debt,  not  much 
more  than  Rs.  1,800,  for  which  the  mort- 
gage of  a  considerable  property  was  execut- 
ed, and  under  which  the  Rajah  could  never 
have  expected  that  the  whole  estate  would 
pass ;  to  the  doctrine  of  notice,  both  express 
and  constructive;  to  the  well-known  rulings 
of  the  Privy  Council  in  the  cases  cited,  and 
to  the  habitual  caution  which  men,  in  the 
position  of  the  mortgagee,  are  bound  to  exer- 
cise in  such  cases,  and  do  exercise  habitually 
when  they  wish  to  be  quite  sure  of  their 
footing ;  and  to  the  whole  presumptions  aod 
probabilities  which  the  case  as  fully  argued, 
and  on  the  evidence  carefully  taken,  can  and 
ought  to  suggest. 

On  the  whole,  after  full  consideration,  we 
hold  that  the  balance  of  authority  and  the 
weight  of  probabilities  are  against  the  Rajah, 
mortgagee,  and  are  in  favour  of  the  plaintiffs. 
The  Rajah's  former  defence  is  inconsistent 
and  at  variance  with  his  present  plea.  The 
existence  of  the  joint  in  erests  of  the  plaint- 
iffs had  been  absolutely  declared  in  Court, 
and  the  position  of  the  family  was  so  public 
as  to  have  rendered  the  exercise  of  roach 
greater  caution  imperative.  The  case  falb 
fairly  within  the  rulings  of  the  Privy  Council, 
especially  in  the  case  of  Dhurum  Dass  Paodaf 
and  the  Gossains,  as  well  as  within  the  ruling 
of  the  Chief  Justice,  Sir  B.  Peacock,  and  Mr. 
Justice  Shumboonath,  in  case  No.  487  of 
1862,  decided  on  the  30th  July  1863.  The 
Rajah  has  no  reasonable  grounds  of  com* 
plaint  if  his  purchase  is  confined  to  the 
half  of  the  estate  with  the  owners  of 
which  he  was  dealing,  and  if  he  is  restricted 
from  the  possession  of  the  remaining  half  of 
the  owners  of  which  he  was  bound  to  have 
taken  notice,  of  whose  existence  and  positioa 
in  the  family  he  cannot  but  have  been  cogni- 
zant. 

In  this  view  we  decree  the  appeal  of  the 
plaintiff  with  all  costs. 


The  17th  December  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr 

Puisne  Judges. 

Claim  for  Possession — (Adjudi- 
cation of). 
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Case  No.  176  of  i860. 

Special  Appeal  from  a  decision  passed  by  Mr, 
E.  Lautour.  fudge  of  the  24-Pergunnahs, 
date  I  the  18th  November  i8$q.  reversing  a  de- 
cisien  passed  by  the  Officiating Sudder  Ameen 
of  that  District,  dated  the  21st  July  1858. 

Gunesh  Choonnee  Dassee  (Plaintiff), 
Appellant, 

versus 

Manik  Lush k or  and  others  (Defendants), 

Respondents. 

Mr.  R.  T.  Allan  and  Baboo  Unnodapershad 
Banerjee  for  Appellant. 

Baboo  Dwarkanauth  Milter  for  Respondents. 

K  nlaintfff,  claim;n<r  possession  of  rertain  lands,  is  en- 
titled to  an  adjudication  of  his  claim,  and  the  mere  de- 
termining the  hieher  n>ht  of  the  zemindar  to  the  lands 
as  z  nortion  of  his  estate  is  no  determination  of  the 
plaintiff's  claim  to  possession  of  the  lands. 

A  suit,  No  115.  was  brought  by  Hurina- 
rayan against  Manik  Lushkur  and  his  lessor, 
i  DigumH*T  Mitter.  as  also  against  his  own 
lessor,  Doorga  Pershad  Chowdry,  to  recover 
possession  of  41  'beeghas.  which  formed  the 
subject  of  another  suit,  No.  26,  brought  by 
Manik  Lushkur  against  Tarapershad  and 
Hurinarayan  for  da  mages,  to  crops. 

The  first  Court  found  that  the  41  beeghas 
were  in  the  possession  of  Manik  Lushkur,  and 
gave  a  decree  against  Hurinarayan.  Two 
appeals  were  preferred — one  by  Hurinarayan. 
which  was  dismissed  ;  the  other  by  Manik 
Lushkur.  seeking  to  include  Tarapershad 
in  this  decree,  which  was  allowed. 

In  suit  No.  115,  the  first  Court  gave  a 
decree  for  possession  to  the  plaintiff  Hurina- 
rayan, and  from  that  decision  two  appeals 
were  preferred — one  by  M^nik  Lushkur,  and 
the  other  by  Digumber  Mitter.  The  Judge 
dismissed  the  appeal  of  Digumber  Mitter, 
and  reversed  so  much  of  the  judgment  of  the 
first  Court  as  gave  possession  to  Hurinarayan, 
and  declared  Manik  Lushkur  entitled  to 
retain  possession,  and  at  the  same  time  de- 
clared the  lands  to  be  situated  within  the 
estate  of  Tarapershad. 

Three  special  appeals  were  preferred  from 
this  judgment:  one,  No.  176,  by  Hurinaray- 
an; another.  No.  205,  by  Digumber  Mitter,  : 
whose  proprietary  rights  were  injured  ;  and 
No.  206  by  Manik  Lushkur,  objecting  to 
pav  rent  to  Tarapershad  Chowdrv.  This 
Court  rejected  the  appeals  of  Digumber 
Mitter  and  Manik  Lushkur,  but  gave  a  decree 
for  possession  to  Hurinarayan,  on  the  ground 
that  he  had  sued  for  possession  as  having 


received  a  pottah  from  Tarapershad  Chow- 
dry,  and  that  the  lands  had  been  found  by 
the  Judge  to  form  part  of  the  estate  of  Tara- 
pershad Chowdry. 

Two  applications  for  review  were  filed: 
one  by  the  zemindar,  Digumber  Mitter,  ques- 
tioning  the  decision  so  far  as  it  disposed  of 
the  pr  piietary  right;  and  the  other  by  Manik 
Lushkur.  The  former  application  was  re- 
jected, but  the  second  was  admitted  in  the 
following  words  :  "  As  the  plaintiff's  right 
to  eject  Manik  Lushkur  has  been  rejected  by 
the  lower  Court,  we  admit  a  review  of  so 
much  of  the  judgment  of  this  Court  of  7th 
I  May  1861  which  gave  a  decree  to  plaintiff 
in  order  to  try  whether  Manik  Lushkur 
should  not  be  allowed  to  retain  possession 
till  formally  ejected  by  the  zemindar." 

We  find  than,  regarding  the  41  beeghas 
comprised  in  the  suit,  two  actions,  No.  26 
and  No.  115,  were  instituted.  In  No.  26, 
the  plaintiff,  Manik  Lushkur,  sued  to  recover 
damages  for  the  loss  of  his  crops.  In  No.  1 1 5, 
Hurinarayan,  claiming  under  a  lease  from 
Tarapeishad,  sought  to  recover  possession 
of  this  area,  alleging  that  he  had  been  ousted 
by  Manik  Lushkur.  In  suit  No.  26,  Manik 
Lushkur  having  been  found  to  he  the  actual 
occupant  and  cultivator  of  the  lands  in  dis- 
pute, obtained  in  the  first  Court  a  decree  for 
the  value  of  the  crops  from  Hurinarayan. 
He  appealed  to  the  Judge,  who  held  Taraper- 
shad equally  liable  with  Hurinarayan  for  the 
value  of  the  crops,  and  included  him  in  the 
decree.  This  decision  determined  the  ques- 
tion as  to  the  occupancy  of  the  land,  the 
Judge  holding  in  his  judgment  in  case  No. 
115  (rightly  or  wrongly,  it  is  not  for  us  to 
determine  in  special  appeal)  that  Manik  Lush- 
kur was  really  the  tenant  of  Tarapershad,  but 
had  been  driven  into  the  arms  of  Taraper- 
shad's  opponent,  Digumber  Mitter,  by  the 
persecution  he  had  sustained  from  the  for- 
mer. 

In  case  No.  1 1 5— Hurinarayan  with  his  own 
lessor  a  defendant,  as  well  as  Manik  Lush- 
kur and  Digumber  Mitter,  from  whom  Manik 
alleged  that  he  held  the  lands— the  right 
of  the  respective  zemindars  to  the  lands  in 
dispute  was  tried,  and  they  were  found  to 
belong  to  the  estate  of  Tarapershad.  The, 
Judge  then  went  into  the  further  question 
whether  Hurinarayan  was  entitled  to  recover 
possession,  but  he  found  that  the  documents 
produced  by  Hurinarayan  were  quite  insuffi- 
cient to  substantiate  his  title,  though  that 
was  supported  by  his  lessor  Tarape/shid ; 
and  having  determined  that  the  right  of 
occupancy  was  in  Manik  Lushkur,  he  dis- 
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missed  the  claim  of  Hurinarayan  for  posses- 
sion. It  is  now  urged  before  us  that,  when  the 
Judge  found  Tarapershad  to  hive  the  prefer- 
able title,  he  should  have  held  his  hand,  and 
gone  no  farther  into  the  rights  of  Hurina- 
rayan. But  Hurinarayan  was  the  plaintiff  in 
the  suit.  He  had  come  forward  with  a  claim 
to  possession,  which  uad  to  be  adjudicated 
upon.  He  was  entitled  to  have  a  decision 
pronounced  upon  his  claim,  whether  he  could 
or  could  not  recover  possession,  and  the  mere 
determining  the  higher  right  of  the  zemin- 
dar to  the  lands  as  forming  a  portion  of  his 
estate  was  no  determination  of  the  plaintiff's 
claim  to  be  put  in  possession  of  these  lands 
as  having  a  right  of  occupancy  to  them 
under  amulnamah  given  by  his  zemindar, 
which  amulnamah,  it  was  found  on  inves- 
tigation, did  not  cover  the  lands  in  dispute. 
We  think,  therefore,  that  the  Judge  was  not 
in  error  when  lie  went  into  and  decided  the 
claim  of  Hurinarayan,  and  we  think  this 
Court,  in  their  judgment  of  7th  May  1861, 
have  gone  beyond  the  record  in  directing  the 
ejectment  of  Manik  Lushkur.  We  therefore 
cancel  so  much  of  that  order  as  ejects  Manik 
Lushkur,  and  leave  him  to  be  dealt  with  by 
the  zemindar  as  he  may  be  advised  accord- 
ing to  law.  Tne  special  appeal  in  review  is 
accordingly  dismissed  with  costs. 


The  17th  December  1S64. 

Present : 

The  Hon'ble  H.  V.  Biyley  and  A.  G.  Mac- 
pherson,  Puisne  Judges. 

Right  of  Suit  (by  Reversioner). 
Case  No.  1668  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr.E. 
S.  Pearson,  Jud^c  of  Tirhoot,  dated  the  $th 
April  1864,  amending  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  that  District \ 
dated  the  2Qth  August  1863. 

Mussamut  Ram  Bunsee  Koonwur  and  others 
(Plaintiffs),  Appellants, 

•  versus 

Mussamut  Moheshur  Koonwur  and  others 
(Defendants),  Respondents. 

Baboos  Kishen  Succa  Mookerjee  and  Chun- 
^  der  Madhub  Ghose  for  Appellants. 

//r.  R.  T.  Allan  and  Baboo  Dwarkanath 
Mitier  for  Respondents. 


Suit  by  a  reversioner  to  set  aside  an  alleged  fabricated 
deed  of  alienation  said  to  have  been  executed  by  his 
ancestor,  and  supported  by  the  widow  : 

Hf.LD  that  the  suit  in  this  form  could  not  be  main- 
tained during  the  widow's  lifetime,  whatever  right  the 
plaintiff  might  have  either  to  obtain  a  declaration  that 
the  deed  was  not  binding  beyond  the  widow's  lifetime, 
or  to  procure  the  interference  of  the  Court  to  prereot 
waste. 

In  this  case  it  is  urged  that  the  Lower  Ap- 
pellate Court  has  wrongly  decided  the  case, 
relying  upon  the  precedent  of  Lalla  Futteh 
Bahadoor  Singh  v.  Pran  Putty  Koon- 
wur, dated  the  23rd  May  1863,  which  is  not 
applicable.  In  other  words,  the  special  ap- 
peal is  on  the  ground  that  the  Jndge  has 
erred  in  holding  that  the  special  appellant 
could  not  legally  sue  till,  by  the  death  of  the 
widow,  the  rights  of  plaintiff  as  reversioner 
had  really  accrued. 

Plaintiff  sued  to  obtain  a  declaratory  title 
to  certain  property,  and  to  set  aside  a  certain 
fabricated  deed  of  alienation  in  favour  of  ga- 
teah  (cognates)  made  by  his  ancestor  Door- 
ga  Bee  joy  Singh,  and  supported  by  the  wi- 
dow to  the  detriment  of  special  appellant's 
rights  as  reversioner. 

We  are  of  opinion  that  the  lower  Court 
is  quite  right  in  its  order,  because  the  High 
Court,  by  decision  of  a  Full  Bench  of  five 
Judges,  unanimously  decided,  after  argument, 
and  after  a  review  of  all  the  cases:  (1)  uThat 
a  conveyance  by  a  Hindoo  widow,  though 
not  for  allowable  purposes,  was  binding 
during  the  lifetime  of  the  widow,  and 
that  the  reversioners  were  not  entitled  during 
her  lifetime  to  recover  the  property  either 
for  their  otvn  or  the  toidow's  use."  (2)  "  That 
the  reversioners  might,  during  the  life* 
time  of  the  widow,  bring  an  action  to  declare 
the  conveyance  not  binding  beyond  the  life* 
time  of  the  widow,  and  might  also  obtain 
the  interference  of  the  Court  to  prevent 
waste." 

Now,  here  the  special  appellant  alleges 
that  the  deed  of  alienation  purports  to 
made  by  the  widow's  husband,  and  not  b 
the  widow.  He  does  not  sue  to  have 
declared  that  the  conveyance  is  not  bindi: 
beyond  the  widow's  life,  but  (on  the  groo 
of  its  being  a  fabricated  document,  and  not 
genuine  one)  to  set  aside  a  deed  alleged 
have  been  executed  by  the  husband,  and 
supported  by  the  widow,  and  he  does 
prove  any  waste  by  the  widow. 

In  conformity  with  the  ruling  of  this  C 
in  the  case  above  referred  to  and  other  cases, 
we  are  of  opinion  that  the  plaintiff  has 
right  of  action  during  the  life  of  the  widot, 
and  this  suit  will  not  lie.  His  appeal  fcl 
accordingly  dismissed  with  costs. 
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The  17th  December  1864. 
Present : 

The  Honble  G.  Loch  and  VV.  S.  Seton  Karr, 

Puisne  Judges. 

Enhancement— Deduction  for  Expenses  of 

Collection. 

Case  No.  1296  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
F.  B.  Simpson,   Judge  of  Jessore,  dated  the 
26th    February    1864,    reversing    a  decision 
passed   by   the  Principal   Sudder  Ameen  of 
that  District,  dated  the  21st  May  1862. 

Bama  Soonduree  Dossee  (Defendant), 

Appellant, 

versus 

Radhika  Chowdhrain  (Plaintiff)  and  others 
(Defer  dants),  Respondents. 

Mr.  J.  Cochrane  and  Baboos  Ashootosh  Dhur 
and  Bungshte  Dhur  6ein  for  Appellant. 

Mr.  R.  T.  Allan  and  Baboos  Banee  Mad  hub 
Banerjee  and  Anund  thunder  Ghosal  for 
Respondents. 

A  talook,  being  one  created  at  some  former  unknown 
period,  but  having  a  fluctuating  rent,  is  not  protected 
I  from  enhancement  under  section  51,  Regulation  VIII. 
I  of  1793.  The  holdeis  not  being  common  ryots,  they 
i  were  held  entitled  to  a  deduction  for  expenses  of  collec- 
\  t»n. 

It  is  contended  in  special  appeal  that  the 
jarama  is  not  liable  to  enhancement,  because 
;  the  talook,  though  not  registered  by  the 
zemindar,  was  in  existence  before  the 
decennial  settlement;  and  section  51,  Regu- 
lation Vlll.  of  1793,  looks  only  to  the  exist- 
ence of  the  tenure,  and  not  to  tbe  registration, 
which  being  an  act  of  the  zemindar,  which 
lie  can  withhold  or  not  at  pleasure,  no  fault 
can  be  imputed  to  the  talookdars  for  non- 
registration ;  that  the  jumma  has  been  uni- 
form for  a  period  before  the  decennial 
Settlement;  that  the  decision  of  31st  May 
1859,  on  which  the  Judge  rests  his  decision, 
is  not  hostile  to  the  appellant's  case,  which, 
however,  should  be  disposed  ot  by  the  rules 
kid  down  in  the  decision  of  the  Sudder 
Court  of  181 6,  page  317,  and  of  the  High 
Court  of  28th  February  1863,  page  22c,  also 
6f  6th  August  1863. 

In  this  case  we  have  submitted  to  us  a 
proceeding  of  the  Collector  of  7th  July  1801, 
in  which  the  representatives  of  Roop  Ram 
and  Joykisto  applied  to  have  the  talook 
Separated  from  the  zemindaree.  This  appli- 
cation failed,  because  all  the  parties  con- 
cerned did  not  join  in  it,  and  the  appellants 


w  ere  referred  to  a  singular  suit ;  but  nothing 
further  appears  to  have  been  done.  This 
proceeding  no  doubt  raises  the  presumption 
that  this  proptrty  was  a  talook  in  existence 
at  the  time  of  the  decennial  settlement ; 
but  the  allegation  that  it  has  been  held  on 
a  uniform  jumma  of  Rupees  158  fiom  a 
time  prior  to  the  decennial  settlement  falls 
to  the  ground  from  a  recital  in  the  petition 
to  the  Collector  bearing  date  31st  Srabun 
1206  (1797),  copy  cf  which  has  been 
filed  by  the  defenoant,  in  which  it  is  stated 
that  the  jumma  of  the  talook  was  Rupees 
59-13-2.  If  this  be  a  true  statement — and 
being  filed  by  the  defendants,  we  must 
consider  it  to  hold  good  against  them — how 
and  when  was  it  that  the  jumma  was  raised 
to  Rupees  158,  and  what  evidence  is  there 
that  the  talook  has  been  held  at  a  uniform 
rent  from  a  date  previous  to  the  perma- 
nent settlement  ?  There  is  really  none 
whatever,  so  that  tbe  decision  quoted  by  the 
appellants  do  not  apply.  The  decisions  of 
1 816  and  August  1863  are  not  forthcoming. 
What,  then,  is  the  status  of  this  tenure  ? 
It  appears  to  be  a  talook  created  at  some 
unknown  period,  but  having  a  fluctuating 
rent,  and  therefore  not  protected  by  the  pro- 
visions of  section  51,  Regulation  VIII.  of 
1 793.  We  think,  however,  that  the  defendants 
cannot  be  considered  as  common  ryots,  and 
are  entitled  to  have  a  deduction  for  expenses 
of  collection  as  proposed  by  the  first  Court. 
We  modify  the  judgment  of  the  Lower 
Appellate  Court  10  this  extent.  Costs  in 
proportion. 


The  17th  December  1864. 

Present ; 

The  Hon'ble  H.  V.  Baylcy  and  A.  G.  Mac- 
pherson,  Puisne  Judges. 

Evidence  —  Record-keeper's  Report— Magis- 
trate's Proceeding— Judgment  (of  Appellate 
Court) — Executors  (Admissions  of). 

Case  No.  996  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Jessore,  dated 
the  3rd  February  1864,  reversing  a  decision 
passed  by  Mr.  L.  W.  Hutchinson,  Sudder' 
Ameen  of  that  District,  dated  the  6th  June 
1862.. 

Dwarkanauth  Bose  and  others  (Plaintiffs), 

Appellants, 

versus  *» 

Chundee  Churn  Mookerjee  and  others 
(Defendants),  Respondents. 
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Baboos  Anund  Chunder  Ghosal,  Prosunno 
Coomar  Bose,  and  Jodoo  Nath  Mookerjee 
for  Appellants. 

Baboos  Bungshee  Dhur  Sein  and  Mutty      I 
Lall  Mookerjee  for  Respondents. 

A  copy  of  a  record* keeper's  report  is  not  evidence ;  , 
nor  is  a  copy  of  a  Magistrate's  proceeding;  in  a  suit  j 
regarding  other  property  covered  by  the  deed  in  dispute.  ' 

An  Appellate  Court,  if  dissatisfied  with  the  lower  \ 
Court's  rinding  that  the  genuineness  of  a  deed  has 
been  established  by  the  testimony  of  witnesses,  should 
state  reasons  of  his  dissatisfaction.  Merely  remirking 
that  the  deed  does  not  appear  to  have  been  proved 
by  the  testimony  of  reliable  witnesses  is  insufficient. 

The  admissions  of  the  executors  of  a  donor  treated  as 
the  admissions  of  the  donor. 

Mr.  Justice  Bay  ley. — The  special  appeal 
in  this  case  is  urged  on  the  plea  that 
the  proper  issue  was  not  the  genuineness 
of  the  deed  of  gift  from  Gilson  Rowe  to 
Dwarkanauth  Bose,  which  was  admitted  by 
Gilson  Rowe's  executor,  but  whether  Gilson 
Rowe's  own  putnee  was  a  bond-fide  one  or 
not.  It  is  added  that  the  Lower  Appellate 
Court  was  wrong  in  admitting  the  proceed- 
ing of  the  Magistrate,  dated  the  16th  Decem- 
ber 1848,  as  evidence  in  the  cause,  as  the 
special  appellant  was  not  a  party  to  that  case. 

The  plaintiff's  case  is  that  Gilson  Rowe 
had  a  certain  putnee  from  Golam  Surwar 
and  Xoorool  Huq,  and  on  his  death  he  gave 
it  as  a  gift  to  his  servant,  Dwarkanauth  Bose, 
plaintiff. 

The  defendant's  cast  is  that  the  land  was 
not  Gilson  Rowe's  putnee,  and  that  he  never 
held  it  as  such  ;  but  that  half  of  it  was  held 
by  Noorool  Huq,  and  the  other  half  by  de- 
fendant, Chunder  Monee  Dabia,  who  sold  it 
to  Chundee  Churn  Mookerjee. 

Tne  first  Court  (that  ot  the  Sudder  Ameen) 
found  that  Gilson  Rowe  did  hold  the  putnee 
as  shown  by  the  registered  pottah.  The 
Sudder  Ameen  proceeds :  "  The  plaintiff, 
Dwarkanauth  Bose,  has  adduced  the  deed  of 
gift,  dated  August  6th,  1846.  The  genuine- 
ness of  this  document,  and  of  the  putnee 
pottah,  has  been  established  by  the  testi- 
mony of  witnesses,  and  though  Mr.  Rowe  is 
dead,  his  representative,  the  Reverend  C.  E. 
Driberg,  appeared  and  backed  the  plaintiff." 
yhe  Sudder  Ameen  accordingly  decreed 
plaintiffs  case.  Chundee  Churn  Mookerjee, 
the  purchaser  from  defendant,  Chunder 
Monee  Dabia,  appealed.  The  Lower  Appel- 
late  Court  remarked  that  the  plaintiff  did  not 
sue  when-- Chunder  Monee,  the  appellant's 
ve»dor#  executed  a  decree  she  held ;  that  he 
has  only  sued  1 1  years  and  1 1  months  after ; 
trfat  the  deed  of  gift  is  only  registered  by  the 


Cazee ;  that  the  copy  of  a  record-keeper's 
report  shows  the  deed  of  gift  not  to  be 
genuine  ;  that  the  Magistrate,  in  his  proceed* 
irgof  1 6th  December  1848,  "  regarding  some 
"other  properties  covered  by  the  hib- 
"banamah  filed  by  plaintiff,  did  not  rely 
"  upon  the  said  deed  of  gift,  but  the  plaim- 
"  iff  did  not  adopt  any  other  measures  to  the 
41  contrary."  '•  It  does  not  appear  that  the 
u  said  deed  of  gift  has  been  proved  by  the 
"  testimony  of  reliable  witnesses.  Although 
"  certain  heirs  of  Mr.  Gilson  Rowe  have  ad- 
"  mitted  the  said  deed  of  gift,  still  such  ad- 
"  mission  is  of  no  avail,  because  they  have 
"no  right  to  the  said  properties. "  The 
Piincipal  Sudder  Ameen  adds:  "Ahhourh 
"  Noorool  Huq  has  admitted  the  plaintiff's 
"right  to  the  half  share  of  his  own,  still 
"  that  cannot  prejudice  the  right  of  the 
"appellant." 

The  Principal  Sudder  Ameen  accordingly 
dismisses  plaintiff's  suit,  and  plaintiff  ap- 
peals here  specially  on  the  pleas  above  speci- 
fied. 

The  first  plea  is  incorrect.  The  real  issues 
in  the  case  were,  firstly — Was  the  talook  held 
under  a  valid  putnee  title  by  Gifcon  Rowe? 
and,  if  so,  did  Gilson  Rowe  pass  it  by  a 
valid  deed  of  gift  to  plaintiff,  Dwarkanauth 
Bose  ? 

But,  on  the  other  t'leas,  we  consider  the  de* 
cision  of  ihe  Principal  Sudder  Ameen  defect- 
ive in  law  in  the  investigation  of  the  case 
so  as  to  affect  the  decision  on  the  merits. 

In  the  first  plea,  the  proceeding  of  tk 
Magistrate  *'  regarding  other  lands  "  and  be* 
tween  other  parties  is  no  evidence  again*! 
the  plaintiff ;  but  the  Principal  Sudder 
Ameen  has  relied  upon  it  as  strong  evidence. 
Nor  was  the  copy  of  the  record- keeper'b 
return  evidence. 

In  the  next  place,  the  admissions  of  the 
executors  of  the  donor  must  be  treated  is 
the  admissions  of  the  donor,  and  the  mere 
fact  that  the  executors  do  not  take  any  bene- 
fit as  such  does  not  in  any  way  bear  upon 
the  point. 

Thirdly. — The  Principal  Sudder  Ameen 
does  not  say  why  he  considers  the  testimony 
of  the  witnesses  on  whom  the  Sudder  Ameco 
relied  not  reliable. 

Fourthly. — The  order  of  non  suit  by  tk 
Sudder  Court  as  to  the  putnee  does  not 
affect  plaintiff's  right  of  action;  nor  does 
the  plaintiff's  non-intervention  in  ibo*e  pro- 
ceedings bar  him  now,  or  of  itself  disprove 
his  case. 

On  the  whole,  we  consider  that  no  legal 
reasons  are  given  to  support  the  finding  ol 
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the  Principal  Sudder  Ameen,  and  that  there 
is  a  defect  in  law  in  some  of  the  reasons 
which  he  has  given,  and  we  accordingly  re- 
mand the  case  for  re -trial  with  reference  to  the 
above  remarks. 

Mr.    Justice    Macpherson.  —  I  agree    in 
thinking  that  this  case  should    be  remand- 
ed.   The  Lower  Appellate    Court  is  wrong 
in  relying  upon  two  of  the  grounds  on  which 
it  professes  to  have  relied  in  coming  to  the 
conclusion  that  the  deed  of  gift  from  Gilson 
Rowe  was  not  genuine.     For, firstly,  "the 
copy  of  report  of  the   record -keeper  of  the 
Dacca  Court"  could,  by    no  possibility, be 
legal  evidence,  either  for  or  against  the  genu- 
ineness of  the  deed;  and,  secondly \  a  copy 
of  a  roobakaree  of  a  Magistrate  in  a  suit  re- 
garding "  some  other  properties  covered  by 
the  deed/'  and  showing  that  the  Magistrate 
"did  not  rely  upon  the  said  deed  of  gift," 
is  no  legal  evidence,  either  for  or  against  the 
.genuineness  of  the  deed.     Further,  if  the 
Appellate  Court  was  dissatisfied  with  the  find- 
ing of  the  Court  of  first  instance,  "  that  the 
genuineness  of  this  document  and  of    the 
putnee  pottah  has  been  established  by  the 
testimony  of  witnesses,"  some  better  reason 
for  that  dissatisfaction  ought  to  have  been 
stated  than  is  contained  in  the  remark,  "  it 
does  not  appear  that  the  said  deed  of  gift  has 
been    proved    by  the  testimony  of  reliable 
witnesses."    Again,  as  regards  the  admission 
of    the  executors  of   Gilson   Rowe,   if    the 
putnee  to  Gilson  Rowe  be  established,  the 
met  of  the  deed  of  gift  being  admitted  and 
supported  by  his  executors  would  be  of  the 
utmost  importance. 


The  19th  December  1864. 

Present ; 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Limitation— Suit  for  Possession  against 
Tenant  holding  oyer. 

Case  No.  1623  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
J.  R.  Muspratt,  Judge  of  Purneah,  dated 
the  23rd  February  1864,  reversing  a  deci- 
sion passed  by  Mottlvie  Abdool  Azee*  Khan, 
Principal  Sudder  Ameen  of  that  District, 
dated  the  18th  September  i860. 

•  Bunseedhur  Dass  and  Baboo  Nauth  Dass 
(Plaintiffs),  Appellants, 

versus 

Sheikh  Mahomed  Khuleel  and  others 
(Defendants),  Respondents. 

Vol.I. 


Baboos  Chunder  Madhub  Ghose  and  De- 
bendro  Narain  Rose  for  Appellants. 

Mr.    J.   Cochrane  and    Baboo  Romanauth 
Bote  for  Respondents. 

.  The  right  of  a  landlord  to  take  poaiession  of  his  land 
is  subject  to  no  limitation  in  the  case  of  a  tenant  who 
holds  over  after  expiration  of  his  lease,  and  has  paid 
rent  during  the  period  that  he  so  holds  over. 

The  Lower  Appellate  Court,  after  finding 
that  the  defendants  are  not  kodeemee  ryots, 
dismisses  the  case  of  the  special  appellant  on 
the  ground  that  the  term  of  the  pottah  under 
which  the  defendants  held  last  having  ex- 
pired more  than  twelve  years  before  the  in- 
stitution of  this  suit,  the  claim  to  dispossess 
is  barred  by  the  statute  of  limitation. 

It  has  already  been  decided  that  section 
6  of  Act  X.  of  1859  does  not  apply  to  the 
case  of  the  defendant,  and  it  has  now  been 
found  that  he  has  no  right  to  hold  possession 
of  the  lands  against  the  landlord.  It  is  also 
admitted  that  the  tenant  paid  rent  during 
the  period  that  he  held  over  beyond  the  term 
of  his  last  lease.  In  such  a  case,  there  can 
be  no  limitation  to  the  right  of  the  landlord 
to  take  possession.  The  special  appeal  is 
accordingly  decreed  with  costs,  and  the 
judgment  of  the  lower  Court  reversed  with 
costs,  and  the  decree  of  the  first  Court 
decreeing  the  claim  of  the  plaintiff  upheld. 


The  20th  December  1864. 

Present: 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Limitation  (Orders  under  Act  XIX  of  186 in- 
sertion 348,  Act  VIII.  of  1859  (Interrenors 
who  do  not  appeal). 

Case  No.  145  of  1864. 

Regular  Appeal  from  a  decision  passed  by  Mr. 
C.  Hobhouse,  Judge  of  Midnapore,  dated  the 
10th  February  1864. 

Bipro  Pershad  Mytee  and  others  (Defend- 
ants), Appellants, 

versus 

Musst.  Kanye  Deyee  (Plaintiff)  and  others    * 
(Defendants),  Respondents. 

Baboos  Dwarkanath  Milter,  Onoocool  Chun* 
der  Mookerjee,  and  Sreenath  Dass  for 
Appellants. 

Baboos     Ashootosh     Dhur,    Nobbo   fisben 
Mookerjee,  Hem  Chunder  Banerjee,  and 
Mohendro  Lai  Shome  for  Respondents.    " 
• 

So 
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Suit  laid  at  Rs.  21,424-8-15. 

The  limitation  prescribed  by  clause  5,  section  i,  Act 
XIV.  of  1859,  is  not  applicable  to  an  order  under  Act 
XIX.  of  1841. 

Unsuccessful  intervenors  (defendants)  who  have  not 
aooealed  cannot  raise  questions  under  section  34s,  Act 
VIII.  of  1859. 

The  appellant  pleads  the  limitation  of  one 
year  under  clause  5,  section  1  of  Act  XIV. 
of  1859.  But  even  assuming  that  there  was 
any  necessity  for  the  plaintiff  to  sue  within 
one  year  of  the  order  passed  under  Act  XIX. 
of  1841,  it  is  evident  that  the  plaintiff's  peti- 
tion to  sue  in  formd  pauperis,  which,  by 
Act  VIII.  of  1859,  is  the  plaint  in  the  suit, 
was  filed  within  the  year.  The  order  un^er 
Act  XIX.  being  passed  on  the  7th 
March  1862,  the  6th  of  March  1863  was 
the  last  day  on  which  the  plaint,  if  re- 
quired to  be  filed  within  a  year,  could  be 
filed.  The  5th  and  6th  of  March  1863 
being  holidays,  the  plaint  was  filed  on  the 
7th  of  that  month — that  is,  on  the  day  that 
the  Court  opened — and  such  filing  has  been 
held  to  be  in  time.  It  is  also  clear  that  the 
order  under  Act  XIX.  of  1841  was  not  a  pro- 
ceeding which  the  plaintiff  was  required  to 
set  aside  or  ask  to  be  modified,  and  she  can- 
not be  limited,  in  seeking  redress  in  a  regu- 
lar suit,  to  one  year  from  the  date  of  the 
order  as  mentioned  in  clause  5,  section  1  of 
Act  XIV.  of  1859.  The  limitation  of  one  year 
to  suits  to  set  aside  possessory  awards  passed 
by  Magistrates  is  not  imposed  by  this 
clause,  but  by  another  specific  provision  in 
the  law,  applicable  to  the  particular  case. 

The  appellant  further  objects  that  the 
plaintiff  cannot,  as  one  of  the  three  daughters 
of  her  deceased  father,  obtain  a  decree  for  the 
entire  one-third  share  of  her  father;  that  her 
own  rights  are  confined  to  merely  one-ninth 
of  the  estate  of  her  paternal  grandfather,  and 
that  the  reasons  given  by  the  lower  Court  for 
giving  her  a  decree  in  the  present  case  for 
her  own  share,  and  for  the  shares  of  her  two 
sisters  who  first  intervened,  and  were  then 
made  defendants,  are  not  valid. 

It  is  clear  that  the  plaintiff  is  not  entitled 
to  obtain  a  decree  for  the  entire  on  5- third 
share  of  her  father,  either  in  her  own  right. 
or  for  herself  and  her  sisters.  Whether  the 
tlecreie  in  this  case  should  be  given  to  the 
plaintiff  for  her  one-ninth,  or  should  award 
one-third  each  to  all  the  three  sisters,  is  a 
question  which  must  be  settled  when  the 
suit  is  fully  heard. 

Jhe  application  of  Ram  Kany  Mallee  and 
anothef  to  be  heard  as  respondents,  and  to 
ba  permitted  to  urge  a  cross-appeal  under 
section  348   of  Act  VIII.  of   1859, .or   to' 


obtain  leave  to  file  now  a  new  appeal,  is 
inadmissible.  They  appeared  below  as  inter- 
veners, and  were  made  defendants.  Their  case 
was  tried,  and  a  decree  passed  against  them. 
They  should,  if  they  had  anything  to 
urge  against  this  decision,  have  appealed 
against  it.  Their  excuse  that  they  wished 
to  see  whether  they  would  be  made  respond- 
ents in  the  appeal  is  futile,  as  they  could 
not  but  know  that  the  present  appellant  bad 
no  interest  in  bringing  them  before  the  Ap- 
pellate Court.  Fuither,  this  appeal  was  filed 
on  the  1 2th  May  last,  and  it  was  on  the  15th 
September  last  that  these  parties  appeared. 
They  should  have  appealed  in  time,  or  at  least 
immediately  after  the  present  appeal  was 
filed.  They  cannot,  being  strangers  to  the  pre- 
sent appeal,  be  allowed  to  raise  any  ques- 
tion under  section  348  of  Act  VIII.  of  1859, 
They  have  neither  appealed  within  time, 
nor  assigned  any  good  grounds  for  asking  to 
be  allowed  to  appeal  after  time. 

In  proceeding  to  try  the  case,  we  find  that 
the  Court  below  has  not  heard  the  evidence 
of  the  witnesses  offered  by  the  defendant 
Bipropershad  (the  appellant),  and  has  omitted 
to  raise  the  following  issu°s,  viz. : — 

rst.  Whether  any  and  what  portion  of  the 
property  mentioned  in  the  list  annexed  to  his 
writ' en  statement  is  the  self-acquired  pro- 
perty of  Ram  Narain  or  of  the  aopellant ;  and 

2nd.  Whether  the  deceased  left  all  his  pro- 
perty by  a  verbal  gift  for  religious  purposes 
to  be  spent  in  a  particular  manner  under  die 
management  of  the  eldest  male  member  of 
the  family. 

The  facts  involved  in  these  issues  are 
essentially  necessary  to  the  right  determina- 
tion of  the  suit.  We  are  accordingly  obliged 
to  remand  the  case  for  the  trial  of  the  two 
issues  mentioned  above,  and  for  the  examina- 
tion of  such  witnesses  as  the  parties  may 
call  to  give  evidence  respecting  issues.  The 
Court  should  not  have  omitted  to  bear 
the  witnesses  present  in  Court,  whose  attend- 
ance the  appellant  had  taken  due  measures 
to  procure.  No  reasons  are  assigned  for  the 
refusal  to  hear  the  evidence  of  these  wit- 
nesses. They  and  such  other  witnesses  as  the 
appellant  may  desire  to  examine  should  be 
heard  by  the  Court  upon  all  such  matters  in 
dispute  in  this  suit  as  they  may  be  able  to 
depose  to.    , 

There  are  some  materials  now  on  the  re- 
cord touching  the  second  of  the  above-men- 
tioned two  issues,  but  we  are  not  in  a  posi- 
tion to  make  use  of  them  at  present  as  evi- 
dence. Both  parties  are  at  liberty  to  offer  I 
oral   or  documentary  evidence  bearing  on 
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these  two  issues.  The  case  is  remanded 
under  section  354,  and  for  the  trial  of  these 
issues,  and  also  for  the  examination  of  the 
appellant's  witnesses  in  the  suit.  The  find- 
ing of  the  Court,  together  with  the  evidence 
and  the  record,  should  be  returned  to  this 
Court  within  six  weeks  from  this  date. 

Within  fifteen  days  of  the  arrival  of  the 
record  in  this  Court,  each  party  may  offer 
objections  to  the  finding,  and  the  case  will 
be  considered  ready  for  trial  on  the  expira- 
tion of  that  time. 


The  ?oth  December  1864. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson,  Puisne  Judges. 

Dismissal  (under  Section  54,  Act  X.  oi  1859)— 
Res  adjudicate— Damages  for  Rent 

Case  No.  216  of  1864  under  Aft  X.  of  1859. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Radha  Nanth  Gangooly  Roy  Bahadoor, 
Deputy  Collector  of  Beerbhoomt  dated  the 
21st  March  1864. 

Mohanund  Chowdhry  (Agent  on  behalf  of 
Defendant  No.  1,  Minor),  Appellant, 

venus 

Mr.  H.  A.  Eglinton  (Plaintiff)  and  the  rest 
(Defendants),  Respondents. 

Baboo  Juggadanund  Mookerjee  for  Appellant. 

Mr.  R.  T.  Allan  and  Baboo  Raj  end er 

Mister  for  Respondents. 

Section  54,  Aft  X.  of  1859,  doas  not  apply  to  a  case 
in  which  (both  parties  bein?  present)  the  Court  held 
that,  in  the  absence  of  documentary  evidence,  the 
plaintiff's  claim  must  be  dismissed.  The  decision  being 
a  dismissal  of  the  suit  after  adjudication  of  the  merits, 
the  matter  must  be  considered  res  adjudicata. 

Before  awarding  damages  for  arrears  of  rent  under 
section  2,  Act  VI.  of  1S62,  B.  C,  the  Court  should  find 
whether,  when  the  rent  was  demanded,  it  was  withheld 
without  just  reason  or  not. 

In  ihis  case  the  lower  Court  has  held  that 
plaintiff  is  barred  by  limitation  under  section 
1,  Aft  XIV.  of  1859,  as  to  the  arrears  of  rent 
claimed  by  him  from  Bysack  to  Poos  1267 
B.  S.,  but  that  plaintiff  is  not  barred  by  the 
fact  that  a  decision  had  been  passed  as  to 
a  claim  of  the  same  plaintiff  for  the  same 
arrears  of  rent  in  suit  No.  154,  which  was  dis- 
missed on  the  13th  June  1863,  inasmuch  as 
the  defendant  did  not  appear  or  raise  any 
objections,  and  thus  the  dismissal  was  on  an 
ex  parte  trial  by  default,  so  that,  under  section 
54,  Aft  X.  of  1859,  plaintiff's  suit  would  lie 
as  to  his  claim  for  those  arrears  of  rent  in 


respect  to  which  it  was  not  barred  by  limita- 
tion of  time  under  section  1,  Aft  XIV.  of  1859. 
The  Deputy  Collector  then  records  that  "  de- 
fendant neither  objects  to  the  jumma,  nor 
pleads  payment,"  and  therefore  the  Deputy 
Collector  gives  plaintiff  a  decree  for  principal 
and  interest  from  Maugh  1267  B.  S.  to  Poos 
1 267  B.  S. 

Defendant  appeals  against  this  decision, 
taking  the  single  plea  that  the  matter  is  res 
adjudicata,  and  that  plaintiff's  suit  is  thus 
barred,  inasmuch  as,  in  suit  No.  154,  dismiss- 
ed on  the  13th  June  1863,  plaintiff's  claim 
to  these  same  arrears  was  duly  adjudicated 
and  dismissed,  because  plaintiff  failed  to 
adduce  sufficient  proof  to  support  it, 

Mr.  Allan,  on  the  other  side,  strongly  con- 
tends that «the  judgment  in  No.  154  of  13th 
June  1863  was  no  judgment  at  all  in  the 
sense  of  an  adjudication  on  the  merits,  as  the 
merits  were  in  no  way  gone  into,  and  that 
the  decision  must  be  treated  simply  as  a  dis- 
missal by  way  of  non-suit.  He  cites  a  deci- 
sion, page  505  of  the  Sudder  Dewanny  Adaw- 
lut  Reports  of  27th  April  1859,  and  page  253 
of  Norton's  Evidence,  relying  upon  the  refer- 
ences to  Starkie  and  other  writers  referred  to. 
by  Mr.  Norton. 

We  have  heard  the  whole  of  the  judgment 
in  No.  154.  It  records,  first,  that  plaintiff  ad- 
duced two  witnesses.  It  then  goes  on  to  say 
that  the  case  had  been  postponed  at  the  re- 
quest of  the  parties  for  a  lew  days  to  that  day, 
the  13th  of  June,  with  a  view  to  a  compromise, 
but  that  this  had  failed;  that  the  case  then 
came  on  for  hearing  in  the  presence  of  both 
parties;  that  the  arguments  and  contention 
of  both  parties  had  been  heard ;  and  that,  as 
plaintiff  failed  to  produce  any  documentary 
evidence  (dulleel),  his  case  must  be  dismissed. 

Mr.  Allan  contends  that,  as  the  Deputy 
Collector  in  the  above  decision,  records  no 
opinion  as  to  the  value  of  the  oral  testimony, 
nor  considered  the  documentary  evidence, 
viz.,  the  kubooleut  which  was  in  the  hands  of 
a  co-sharer,  and  was  not  before  the  Court — 
the  judgment  is  quite  inconclusive,  and  must 
be  treated  as  no  judgment,  because  it  does 
not  comprise  an  adjudication  ef  the  merits 
of  the  case. 

But  we  cannot  concur  in  this  view.  Both* 
parties  were  present;  both  parties  were 
heard.  Plaintiff  had  to  prove  his  case. 
There  had  been  some  days'  time  given  to 
both  parties,  and  the  case  adjourned  to  a  cer- 
tain day,  which  was  fixed  for  the  trial ;  and 
at  that  trial  it  was  the  duly  of  plaintiff  to 
produce  his  evidence,  and  prove  his  case.  He 
;  produced  no  documentary  evidence,  nor  \9 
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&  it  anywhere  on  the  record  that  he  attempted 
to  account  for  his  inability  to  do  so,  or 
asked  the  Court's  aid  to  obtain  the  kubooleut 
from  his  co-sharer.  The  Deputy  Collector 
clearly  thought  that,  as  no  documentary  evi- 
dence was  adduced,  no  sufficient  proof  had 
been  given  of  the  justice  of  plaintiff's  claim. 
It  is  true  the  Deputy  Collector  does  not  spe- 
cify what  weight  he  attaches  to  the  oral 
testimony  noticed  by  him,  but  the  context 
of  the  decision  shows  clearly  that  he  consi- 
dered that,  in  the  absence  of  documentary 
evidence,  the  plaintiff's  claim  was  not  proved. 

We  cannot  then  regard  this  as  not  being  a 
judgment,  or  as  not  being  a  dismissal  of  plaint- 
iff's suit  after  adjudication  of  the  merits. 

We  may  here  observe  that  section  54,  Aft 
X.  of  1859,  does  not  in  any  way  apply  to  this 
case.  It  contemplates  when  neither  of  the 
parties  appear  in  person  or  by  agent,  which 
is  not  the  case. 

On  the  whole,  then,  we  are  of  opinion  that, 
as  there  was  a  judgment  in  that  case  dismiss- 
ed on  the  13th  June  1863,  that  as  the  sub- 
ject of  that  suit  and  of  this  was  identical, 
and  as  the  parties  to  that  suit  and  this  were 
the  same,  the  matter  is  res  adjudicata,  and 
plaintiff's  present  suit  is  barred. 

We  accordingly  decree  this  appeal  with 
costs. 

On  the  objection  of  Mr.  Allan,  taken  under 
section  348,  Ad  VIII.  of  1859,  as  to  compen- 
sation and  damages,  we  are  of  opinion  that  it 
is  quite  clear  from  the  plaint  that  the  rent 
was  repeatedly  demanded,  and  that  the  da- 
mages (25  per  cent.)  referred  to  in  section  2, 
A&  Vi.  of  1862  (Bengal  Council),  were  claim- 
ed specially  under  that  law.  The  answer 
raises  no  direct  issue  as  to  it.  It  is  contended 
by  defendant  that  it  was  for  the  Judge  to 
raise  the  issue,  and  that  he  did  not.  But  in 
order  to  enable  him  to  do  this,  it  was  neces- 
sary for  the  defendants  to  admit  or  deny  the 
plaintiff's  claim.  They  pleaded  in  their  answer 
two  pleas  in  bar,  limitation  and  res  adjudi- 
cate. It  has  been  found  that  limitation  bars 
the  claim  as  to  the  period  before  1270,  and  we 
have  held  that  the  same  claim  for  the  arrears 
had  been  before  dismissed  in  suit  No.  154  of 
1864.  But  as  for  the  arrears  of  1270,  we 
think  that  the  question  of  plaintiff's  right  to 
damages  should  be  enquired  into  on  the  prin- 
ciple of  the  section  cited — viz.,  by  investiga- 
tion whether,  when  the  rent  had  been  de- 
manded, it  was  withheld  without  just  reason 
or  not. 

We  may  remark  that  it  will  be  no  sufficient 
an/wer  for  defendant  to  say  that,  as  in  this 
case  there  was  the  security  of  the  defendant 


being  under  the  Court  of  Wards,  the  law  on 
the  principle  will  not  apply.  Both  are  ge- 
neral in  their  application. 

We  accordingly  remand  the  case  that  the 
question  as  to  plaintiff's  right  to  damages  for 
the  year  1270  may  be  tried  and  decided  with 
reference  to  the  above  remarks. 


The  20th  December  1864. 

Presenl : 

The  Hon'ble  G.  Loch  and  W.  S  Seton  Karr, 

Puisne  Judges. 
Survey  Award  (Parties  to). 
Cases  Nos.  1407  and  1408  of  1864. 

Special  Appeals  from  a  decision  passed  by  Mr. 
F.  L.  Beaufort,  Judge  of  the  24-Pergunnahs, 
dated  the  29th  February  1864,  reversing  a 
decision  passed  by  Baboo  Digambur  Biswts, 
Principal  Sudder  Ameen  of  that  District, 
dated  the  29th  November  1861. 

Raj  Mohun  Mitter  and  others  (Plaintiffs), 

Appellants, 

versus 

The  Commissioner  of  the  Sunderbuns  and 
others  (Defendants),  Respondents. 

Baboos  Dwarkanath  Mitter,  Ch under  Ma- 
d/tub GAose,  and  Woomesh  Chunder 
Banerjee,  for  Appellants. 

Baboos    Onoocool   Chunder  Mocker  jet    and 
Ashootosh  Dhur  for  Respondents. 

The  plaintiffs,  although  not  themselves  parties  to  a 
survey  award,  yet,  as  representing  the  Government, 
which  was  a  party,  were  declared  entitled  to  the  benefits 
of  the  awacd. 

Plaintiffs,  as  lessees  of  the  Sunderbons 
grant  No.  14,  brought  this  action  to  recover 
possession  of  certain  lands  within  the  boun- 
daries of  their  grant,  from  which,  as  they  al- 
leged, they  had  been  ousted  by  the  defendants. 

The  defendants  stated  that  the  lands  in 
question  were  settled  •with  them  as  part  of 
Talook  Ramchunderpore  in  1832. 

The  plaintiffs  rested  on  an  award  passed 
by  the  survey  authorities  regarding  the  boun- 
dary between  Ramchunderpore  and  Lot  14 
bearing  date  the  30th  December  1851,  and 
averred  that,  as  defendants  had  not  sued  10 
set  aside  that  award  within  the  period  allowed 
by  law,  their  right,  whether  the  lands  were 
or  were  not  settled  with  them,  was  barred  bf 
the  law  of  limitation. 

The  Judge  held  that,  as  the  plaintiffs  weii 
not  parties  to  that  award,  they  could  not 
plead  it  against  the  defendant;  that  lb* 
lands  in  litigation!  though  to  the  aonth  of 
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Captain  Smyth's  boundary  line,  and  there- 
fore geographically  within  the  limits  of  Lot 
14,  were  found  by  the  Ameen  to  have  been 
settled  with  the  defendants  in  1832 ;  further, 
that  the  settlement  with  the  plaintiffs  did 
not  entitle  them  to  take  possession  of  lands 
cultivated  by  the  defendants,  which  were  ex- 
pressly exempted  from  their  lessees  Under 
this  view  of  the  case,  the  Judge  dismissed 
the  suit. 
In  special  appeal  it  is  urged — 
1st. — That,  in  the  award  case  decided  by 
the  survey  authorities,  the  lessees  of  the 
Government  Khas  Mehal  Ramchunderpore 
were  on  one  side,  and  the  Government  on  the 
other;  that  the  dispute  related  to  the  boundary 
between  Ramchunderpore  and  Lot  14,  and 
the  lands  now  in  dispute  were  then  distinctly 
declared  to  form  part  of  Lot  14,  and  the 
claim  of  the  opposite  party  was  disallowed ; 
that  plaintiffs  now  represent  the  Government 
as  lessors  of  Lot  14,  and  therefore  they  must 
be  considered  as  parties  to  the  award,  and  en- 
titled to  its  benefits. 

2nd. — It  is  stated  that  plaintiffs  purchased 
Lot  14,  said  to  comprise  18,140  beeghas  ac- 
cording to  Captain  Hodges'  map,  minus  2,266 
cultivated  by  the  lessees  of  Ramchunderpore. 
These  lands,  it  is  asserted,  lie  to  the  north  of 
Smyth's  line,  while  the  lands  in  dispute  are 
unquestionably  to  the  south  of  that  line ;  that 
the  cultivated  lands  were  given  up  to  the 
lessees  of  Ramchunderpore  by  the  Deputy 
Collector,  while  their  claim  to  the  lands  now 
in  dispute  was  rejected.  And  even  suppos- 
ing the  lands  now  in  dispute  had  been  settled 
with  them  in  1832,  they  had  lost  their  right 
from  their  delay  in  bringing  a  suit  to  set  aside 
that  award. 

Though  plaintiffs   in  this  case  were   not 
parties  to  the  award  passed  by  the  Deputy 
Collector,  they  certainly  represent  the  Govern- 
ment, who  was  a  party,  and  we  think  they 
are  fully  entitled  to  all  the  benefits  which 
can  be  derived  from  that  award.     If  they 
prove  possession  and   subsequent  disposses- 
sion, they  are,  we  think,  entitled  under  the 
award,  which  declared  that  these  lands,  lying 
j  to  the  south  of  Smyth's  line,  did  form  part  ot 
Lot  14,  to  recover  possession,  for  the  defend- 
;  ants'  rights  to  the  land  have  gone,  as  they  have 
:  failed  to  sue  in  proper  time  to  set  aside  the 
;  award  which  extinguished  their  rights  to  the 
land.     If,  on  the  contrary,  the  defendants 
■have  always  held  possession  as  they  aver,  the 
plaintiffs  cannot  obtain  possession  in  the  pre- 
sent action,  which  avers  possession  and  dispos- 
session.    We  remand  the  case  to  the  Judge 
pr  the  trial  of  the  point  indicated  above. 


The  2 1  st  December  1864. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 

Pundit,  Puisne  Judges. 

Notice  of  Enhancement  (Signing,  Sealing,  and 

Serving  of). 

Case  No.  2215  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
O.  Joogood,  Judge  of  Beerbhoom,  dated  the 
jth  July  1864,  reversing  a  decision  of  the 
Deputy  Collector  of  that  District,  dated  the 
26th  April  1864. 

Jngomohun  Chatterjee  (Plaintiff),  Appellant, 

versus 

Shibpersaud  Mozoomdar  (Defendant), 

Respondent. 

Baboo  Kedarnauth  Chatterjee  for 
Appellant. 

Baboo  Luckee  Churn  Bose  for  Respondent. 

The  signature  or  seal  of  the  Collector  is  not  required 
to  be  attached  to  a  notice  of  enhancement.  The  defend- 
ant having  admitted  service  of  notice,  and  the  fact  of 
the  same  having  been  served  through  the  Collectorate 
not  being  denied,  the  omission  of  the  Collector's  order 
directing  the  service  is  not  a  ground  for  dismissing  the 
appeal. 

The  defendant  in  this  case  admitted 
that  the  notice  of  enhancement  was  served 
upon  him  (through  the  Collectorate),  but 
urged  that  it  and  the  perwannah  accom- 
panying it  were  not  sealed  and  signed  by  the 
Collector.  The  first  Court  inspected  the 
record  of  the  service  of  this  notice  which 
the  Court  sent  for  from  the  Collectorate,  and 
finding  that  the  service  of  the  notice  was  ad- 
mitted by  the  defendant,  decreed  the  claim 
on  the  merits.  The  defendant  appealed,  and 
the  Appellate  Court  records  that  the 
pleader  of  the  respondent  admits  that  there 
is  no  order  of  the  Collector  directing  the 
service;  and  finding  that  the  fact  was  so, 
it  decreed  the  appeal,  dismissing  the  case 
of  the  plaintiff. 

The  law  does  not  require  the  signature 
or  the  seal  of  the  Collector  to  be  attached  to 
the  notice.  The  defendant  admits  the  service 
of  the  notice,  and  the  fact  of  the  same  being 
served  through  the  Collectorate  is  not 
denied.  The  Judge  should  have  trie/i  ike 
appeal  on  the  merits.  We  reverse  his 
decision,  and  remand  the  suit  to  him  fot 
,  trial  on>the  merits. 
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The  sist  December  1864. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson,  Puisne  fudges. 

Hindoo  Law— Limitation— Cause  of  Action 
of  Reversioner— Onus  Proband!— Sale  by 
Grandmother. 

Case  No.  361  of  1864. 

Regular  Appeal  from  a  decision  passed  by  Mr. 
R.  H.  Russell,  Judge  of  Midnapore,  dated 
the  4th  December  1863. 

Wooma  Churn  Banerjee  (Plaintiff), 
Appellant, 

versus 

Haradhun  Mojoomdar  and  others  (Defend- 
ants), Respondents. 

Baboo  Kadarnath  Chatterjee  for 
Appellant. 

Baboos  Rajendro  Misser,  Ashootosh  Dhur, 
and  Moheschunder  Bose  for  Respondents. 

The  plaintiff's  cause  of  action  as  reversioner  held  to 
accrue  from  the  death  of  his  grandmother,  who  had  the 
life-interest : 

Held  also  that  the  purchaser  from  the  grandmother 
bound  to  prove  his  title-deeds  and  the  existence  of 
il  necessity  for  the  sale. 


"  entitled  to  it,  but  the  defendants  opposed 
"  him,  and  did  not  deliver  over  possession  to 
'  "  him."  Plaintiff  produced  with  his  plaint 
copy  of  deed  of  allotment  of  ancestral  shares. 
The  above  is  the  whole  of  the  plaint,  and 
there  is  no  written  statement  by  the  plaint- 
iff. 


In  this  case  plaintiff  sued  for  possession 
of  certain  burhmoter  lands,  gardens,  tanks,  &c. 
Plaintiff's  allegation  is  that  "  the  entire  pro- 
*•  perty  left  by  the  plaintiff's  maternal  grand- 
**  father  and  maternal  uncle  devolved  on  his 
**  grandmother  Ramkoomaree."  Plaintiff  adds 
that  "he  attained  his  majority  in  1260,  and 
**  after  the  death  of  his  maternal  grandmother, 
**  Ramkoomaree,  in  1269.be  attempted  to  take 
*  possession  of  the  estate,  as  he  is  lawfully 


The  gist  of  the  answer  of  all  the  defend- 
ants is,  thaj  they  have  possession ;  that 
plaintiff  never  had  any ;  that  they  hold  un- 
der various  titles,  and  that  plaintiff  must 
show  a  superior  title  in  order  to  justify  his 
obtaining  a  decree. 


Upon    these    pleadings    the    Judge    re- 
cords :     "  Plaintiff    being    unable    to    pro- 
duce    proof    of     the     possession    of    his 
"  maternal  grandmother  of  the  lands  claimed, 
"at  his  request  an  Ameen  was  deputed  to  the 
"spot,     lo    his    report  no    objections    have 
"  been  urged,  and  it  is  admitted  that  a  decree 
"may  pass  in  accordance  with  the  Ameen9 s 
u  report "    The  Judge  then  proceeds  to  de- 
cree to  plaintiff  certain  of  the  property  in  suit 
to  which   the  Judge  considered  plaintiff  en- 
titled according  to  certain  deeds  of  compro- 
mise.   As  to  the  other  items  of  the  property, 
the  Judge  follows  the  Ameen's  report,  and 
holds    that,  as    "  Birbulpore "    was  not    in 
plaintiff's  possession,  nor    of  any  one   who 
claimed  from  him,  the  plaintiff's  suit  as  to  tha* 
item  should  (except  as  to  9  beeghas  held  in 
farm)  be  dismissed.    As  regards  the  lands  of 
mouzahs  Hijoleda  and  Howur,  the  Judge  finds 
on  the  Ameen's  report  that  the  defendant  held 
adversely  for  thirty  years.    The  Judge  then 
states:     "The  claim  to  16  beeghas  held   by 
"the  defendant,  Poteetpabun,  must  also  be 
"  dismissed    on   the  evidence  of    plaintiff's 
"own  witnesses.    The  suit  for  5  beeghas^in 
"mouzah    Braminsasun  must  also  be   di$- 
"  missed." 
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We  have  specified  these  items,  for  it  is 
in  respect  to  them  that  plaintiff,  who  has 
appealed,  has  most  strongly  pressed  his 
case. 

It  is  recorded  by  the  Judge  that  the  par- 
ties agreed  that  the  case  should  be  decided 
according  to  the  Ameen's  report.  The 
Judge  appears  to  have  intended  so  to  decide  it, 
i.  e.t  where,  as  in  the  instances  of  Birbul- 
pore,  Hijoleda,  and  Howur,  the  Ameen's  re- 
port is  to  the  effect  that  long  possession  is 
with  defendants,  the  Judge,  considering 
plaintiff  had  adduced  no  proof  of  superior 
title,  has  not  allowed  the  defendants' 
possession  to  be  disturbed.  In  regard  to  the 
1 6  beeghas  held  by  Poteetpabun,  the  Judge's 
statement  is  not  shown  by  the  appellant's 
pleader  to  be  wrong,  and  in  that  case  the 
co-sharer's  evidence  quite  supports  the 
Judge's  findings. 

With  reference  to  the  5  beeghas  of  Bra- 
minsasun,  it  is  clear  from  the  Ameen's  report 
that  the  defendants'  possession  is  shown. 
The  Ameen  reports  that  plaintiff  did  not 
identify  these  5  beeghas. 

It  is,  however,  urged  that  the  Judge  has 
quite  misconstrued  the  position  and  inten- 
tion of  the  parties;  that  plaintiff,  as  rever- 
sioner, who  could  only  come  in  after  the 
grandmother's  life-interest  had  ceased,  has 
sued  in  time;  that  his  possession  as  heir 
threw  on  the  defendants  the  burden  of  proving 
that  they  and  others,  from  whom  they  derived, 
had  bought  or  otherwise  obtained  the  pro- 
perty by  alienations  under  legal  necessity. 
Plaintiff's  claim  is  not  so  precise  as  this  in 
the  plaint,  but  he  certainly  does  occupy  the 
position  stated  in  the  Judge's  record,  and 
could  not  sue  while  the  grandmother's  life- 
interest  remained,  and  ordinarily  the  burden 
would  lie  on  defendants  as  pleaded.  F urther, 
the  report  of  the  Ameen  is  on  possession 
only,  and  on  that  point  favours  defendants' 
case ;  and  further  it  records  that  the  defendants 
did  not  produce  their  title-deeds.  It  is  true 
that  it  is  mentioned  by  the  Judge  that  no 
objections  were  made  to  the  report.  But  it  is 
compatible  with  this  that  plaintiff  supposed 
that  the  status  of  heir  to  the  grandmother 
would  lead  the  Judge  to  consider  whether 
4he  Ameen's  report  in  favour  of  possession 
of  defendants  was  not  a  report  in  favour  of 
defendants'  title,  but  in  favour  of  plaintiff's ; 
and  thus  plaintiff  did  not  in  fact,  in  that  sense 
only,  agree,  the  Judge  deciding  the  case  by  the 
report.  It  is  also  urged  that  the  Judge  has 
ndt  acjpd  upon  that  view,  but  has  apparently 
considered  the  evidence  of  defendants  suffi- 
cient to  throw  plaintiff  out  of  Court, 


After  hearing  the  arguments  of  Counsel, 
and  a  careful  consideration  of  the  case,  we 
are  clearly  of  opinion  that  limitation  does 
not  bar  the  suit,  because  the  cause  of  action 
arose  only  from  the  death  of  the  grand- 
mother, who  had  the  life-interest. 

We  are  further  of  opinion  on  the  merits 
that  the  lower  Court  has  decided  the  case  m 
the  assumption  that  the  parties  accepted 
the  report  of  the  Ameen  in  a  sense  other 
than  they  did,  and  that  the  resnlt  is  a  failure 
of  justice.  It  is  clear  that  the  plaintiffs 
contention  was  that,  even  if  the  defendant! 
had  possession  as  the  Ameen  reported,  still, 
as  the  Ameen  had  also  reported  that  die 
defendants  did  not  produce  their  title-deeds, 
and  had  stated  that  in  some  cases  the  de- 
fendants claimed  from  the  grand  mother, 
the  burden  was  on  them,  defendants,  as  pur- 
chasers, to  prove  their  own  title-deeds,  and 
also  the  legal  necessity  under  which  they 
purchased,  before  they  could  have  any  right 
under  Hindoo  law  in  preference  to  the  heir- 
at-law,  as  which  plaintiff  clearly  all  along 
claimed.  The  case  has  in  no  way  been 
tried  on  this  view.  We  therefore  remand 
it  that  this  may  be  done,  and  we  take  the 
opportunity  to  call  the  attention  of  the 
lower  Court  to  the  views  expressed  by  Her 
Majesty's  Privy  Council  in  Volume  IV.  of 
Moore's  Indian  Appeals,  page  4.24  :  "  Their 
"  Lordships  think  that  the  lender  is  bound  to 
"  enquire  into  the  necessities  for  the  loan, 
"and  to  satisfy  himself  as  well  as  he 
"can,  with  reference  to  the  parties  with 
"whom  he  is  dealing,  that  the  ffiana- 
"ger  is  acting  in  the  particular  instance 
"  for  the  benefit  of  the  estate,  but  they  think 
"  that,  if  he  does  so  enquire  and  act  honestly* 
"the  real  existence  of  an  alleged  sufficient 
"and  reasonably  credited  necessity  is  not 
"a  condition  precedent  to  the  validity  of 
"his  charge,  and  they  do  not  think  that, 
"under  such  circumstances,  he  is  bound 
"to  see  to  the  application  of  the  money,  k 
"  is  obvious  that  money  to  be  secured  oil 
"any  estate  is  likely  to  be  obtained  on 
"easier  terms  than  a  loan  which  rests  fli 
"  mere  personal  security,  and  that,  therefafc" 
"the  mere  creation  of  a  charge  securing  a 
"  proper  debt  cannot  be  viewed  as  inutfft* 
"  vident  management.  The  purposes  for  wokfe 
"  a  loan  is  wanted  are  often  future  as 
"the  actual  application,  and  a  lender 
"  rarely  have,  unless  he  enters  on  the 
"agement,  the  means  of  controlling  ttf>; 
"rightly  directing  the  actual  applk»tfc% 
"  Their  Lordships  do  not  think  that  a 
"fide   creditor  should   suffer  when  be 
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"  acted  honestly  and  with  due  caution,  but  is 
"  himself  deceived. " 

We  have  further  to  notice,  for  the  consi- 
deration of  the  Court  below,  that,  in  respect 
to  the  lands  of  Hijoleda  and  Howur,  the  re- 
spondents allege  that,  in  the  sale  of  Srabun 
1335,  the  grandmother  was  then  acting  as 
guardian  of  the  son  and  heir,  and  not  as  Hin- 
doo widow  with  alife- interest,  and  that  the 
sale  of  the  26th  August  1840  was  made  with 
the  consent  of  the  father  and  mother  of  the 
phuatiffs.  They  cite  page  349  of  the  Sudder 
Dewanny  Adawlut  Decisions  of  1 860. 

Remanded  accordingly. 


The  2 1  st  December  1864. 
Present: 

;    The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Limitation  (Suits  under  Act  X.  of  1859). 

1  Case  No.  232  of  1864  under  Act  X.  of  1859. 

Regular  Appeal  from  a  decision  passed  by  Mr. 
H.  Kean,  Deputy  Collector  of  Be/tar,  dated 
the  18th  April  1864. 

Ranee  Asmedh  Koonwur  and  others 
(Plaintiffs),  Appellants, 

versus 

Joykurun  Lall  and  others  (Defendants), 
Respondents.     • 

Messrs.  R.  V.  Doyne,  C.  Gregory,  and  R.  E. 
Twidale  for  Appellants. 

Mr.  R.  T.  Allan,  Moons hee  Ameer  Alt',  and 
Baboo  Unnoda  Pershad  Banerjee  for 
Respondents. 

Suit  laid  at  Rs.  66,413-4-4. 

Suits  under  Act  X.  of  1859  are  governed  by  the  special 
rules  of  limitation  therein  mentioned. 

The  appellants,  as  zemindars,  brought  a 
former  suit  to  dispossess  the  defendants  from 
a  certain  mokururee  tenure  on  the  ground 
that  the  deed  creating  it  had  been  tampered 
with,  with  a  view  to  give  the  benefit  of  the 
lease  to  themselves  as  heirs  of  the  original 
lessee,  to  whom  it  was  granted  for  his  life. 
After  a  prolonged  litigation,  the  suit  of  the 
plaintiffs  was  dismissed  by  Her  Majesty's 
x rivy  Council,  and  the  mokururee  was 
confirmed  as  a  hereditary  lease  at  a  fixed 
rent.  The  present  suit  was  brought  for  the 
t*ck  rent  not  received  during  the  time  that 

Vol.  I. 


the  former  case  was  pending.  The  lower 
Court  has  applied  the  limitation  of  three  years 
provided  in  section  32  of  Act  X.  of  1859  -  to 
a  large  portion  of  the  claim,  and  gave  a 
decree  only  for  the  rents  of  the  three  years 
before  this  suit,  counting  from  the  last  day 
of  the  Fuslee  year. 

The  plaintiffs  appeal  from  this  decision. 
They  urge  that  the  case  should  be  trted  by  the 
general  law  of  limitation  (Act  XIV.  of  1859) 
which  has  virtually  superseded  the  limitation 
clauses  scattered  through  several  sections  of 
Act  X.  of  that  year,  and  that,  by  section  14 
of  Act  XIV ,  they  are  within  time  for  their 
whole  claim.  But  it  has  already  been  decided 
by  a  judgment  of  a  Full  Bench  that  suits 
under  Act  X.  are  governed  by  the  special 
rules  of  limitation  mentioned  in  that  law ; 
and  that  decision  must  be  followed.  Even  if 
Act  XIV.  of  1859  applied  to  this  case,  it  19 
clear  that  the  cause  of  action  for  the  tents 
now  sued  did  not  arise  from  the  date  of  the 
decision  of  the  Privy  Council.  The  present 
case  is  different  from  the  former  case.  The 
former  case  was  tried  on  the  merits,  and  not 
dismissed  without  trial.  No  relief  could 
therefore  be  granted  to  the  special  appellants 
even  under  the  14th  section  of  Act 
XIV.  of  1859,  by  which,  in  computing  the 
time  of  limitation,  the  period  consumed  in  a 
previous  ineffectual  prosecution  of  a  suit  is 
excluded.  We  accordingly  dismias  the  ap- 
peal with  costs. 


The  21st  December  1864, 

Present : 

The  Hon'ble  F.  B,  Kemp  and  F.  A.  Glover, 

Puisne  fudges. 

Awards  (under  Act  IV.  of  1840)— Reversal 

of— Title. 

Case  No.  2 130  of  1864. 

Special  ppeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  ofjessore,  dated  the 
1  tih  May  1864,  affirming  &  decision  passed  by 
the  Moonsiff  of  that  District,  dated  the  agth 
August  1862. 

Shib  Chunder  Mullick  and  others       • 
(Defendants),  Appellants, 

versus 

Modhoosoodun  Chatterjee  (Plaintiff), 
Respondent. 

Baboos  Kishen  Dyal  Roy  and  Shibchtnder 
Mojoomdar  for  Appellants. 
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Baboo  Mohendro  Lall  Mitter  for 
Respondent. 

A  Magistrate's  award  under  Act  IV.  of  1840  is  final  on 
the  poiot  of  possession.  The  only  way  of  setting  aside 
the  award  is  by  proof  of  title. 

This  was  a  suit  to  recover  possession  of 
land  by  reversal  of  an  award  under  Act  IV. 
of  1840. 

The  Principal  Sadder  Ameen  held  that,  as 
previous  -  possession  was  with  the  plaintiffs 
(special  respondents  in  this  suit),  they  were 
entitled  to  recover. 

We  think  that  the  Lower  Appellate  Court 
has  proceeded  upon  altogether  a  wrong  prin- 
ciple. The  suit  was  to  reverse  an  order  pass- 
ed by  the  Magistrate  under  Act  IV.  of  1840. 
This  order  was  based  on  the  fact  of  posses- 
sion, and  must  be  taken  as  conclusive  on  the 
point  that,  at  the  time  it  was  passed,  the 
special  appellants  held  possession  of  the 
land. 

The  only  way,  therefore,  of  setting  aside 
that  possession  was  by  proof  of  title.  The 
action  was  not  a  possessory  one,  but  one 
which  depended  entirely  on  proof  of  right. 

We  remand  the  case,  therefore,  to  the 
Principal  Sudder  Ameen  to  try  the  question 
of  title.  Until  special  respondent  establishes 
that,  he  cannot  have  the  Act  IV.  award 
revetted,  that  decision  being  final  as  to  the 
act  of  possession.  Costs  to  follow  the  re- 
sult. 


The   22nd  December  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Enhancement  (under  Old  Law)— Protection 

from. 

Case  No.  2142  of  1864. 

Special.  Appeal  from  a  decision  passed  by  Roy 
Grtsh  Chunder  Ghose,  Principal  Sudder 
Ameen  of  the  24-Pergunnahs,  dated  the  4th 
May  1864,  affirming  a  decision  passed  by  the 
Additional  Moonsiff  of  that  District,  dated 
the  21st  January  1863. 

Kishen  Mohun  Holdar  (one  of  the 
Defendants),  Appellant, 

versus 

Womesh  Chunder  Dutt  and  others  (Plaintiffs), 
and  Brojo  Mohun  Holdar  and  others 
(Defendants),  Respondents. 

Baboo  Prosuno  Coomar  Sein  for  Appellant. 


Baboos  Kishen  Kishore  Ghose  and  Grija 
Sunker  Moozumdar  for  Respondents. 

A  ryot  who  pleads  no  grant,  and  admits  that  he  is  not 
a  mokururee  ryot,  and  who  is  unable  to  prove  his  allega- 
tion of  uniform  payment  of  rent  since  1190  B.  S.,  is  not 
protected  from  enhancement  under  the  old  law  prior  to 
Act  X.  of  1859. 

This  was  a  suit  to  assess  enhanced  rent 
after  notice. 

The  defence  was  that  the  land  had  been 
held  since  the  year  1190  B.  S.  at  a  uniform 
rate  of  rent,  and  that  no  enhancement  could 
be  made. 

Both  lower  Courts  held  that  the  payment 
of  a  uniform  rate  of  rent  from  the  date  of  the 
settlement  was  not  proved,  and  adjudged  the 
enhancement  sued  for. 

It  is  urged  in  special  appeal : — 

(1.)  That  the  special  respondent,  being 
only  a  private  purchaser,  is  not  entitled, 
under  Act  I.  of  1845,  to  receive  the  estate  free 
of  encumbrance,  and  cannot  void  a  tenure 
proved  to  have  been  in  existence  since  inp 
B.  S. ;  and, 

(2.)  That  the  suit  should  have  been  go- 
verned by  the  principle  of  Act  X.  of  1859. 

We  will  dispose  of  the  second  objection  first 

This  suit  was  instituted  on  the  17th  of 
June  1859.  Act  X.  was  passed  on  the  29th 
of  April  in  that  year,  but  it  did  not  come  into 
operation  till  August  When,  therefore,  this 
suit  was  instituted,  Act  X.  had  no  legal  ex- 
istence, and  the  plaintiff  could  not  have 
brought  his  case  under  it. 

This  being  so,  the  present  suit  must,  of 
course,  be  decided  in  accordance  with  the  old 
law. 

Now,  clause  3,  section  2 1  of  Act  I.  of  1845, 
and  sections  49  and  5 1  of  Regulation  VIII.  of 
1793,  mention  the  different  tenures  which  a 
purchaser  at  an  auction-sale  is  not  compe- 
tent to  interfere  with.  The  special  appel- 
lant here  does  not  claim  to  be  a  mokururee- 
dar  or  a  talookdar,  so  that  none  of  those 
provisions  can  benefit  him.  He  bases  his 
claim  to  exemption  simply  and  solely  on  the 
allegation  that  he  has  paid  one  uniform  rate 
of  rent  ever  since  the  year  1 190  B.  S.  Now, 
as  he  pleads  no  grant,  and  admits  that  be 
is  not  a  mokururee  ryot,  even  this,  were 
it  proved,  would  not  protect  his  holding  from 
enhancement.  But,  putting  this  aside  for 
the  moment,  we  remark  that  the  Lower  Appej* 
late  Court  has  found  as  a  fact  that  there  is 
no  proof  of  this  uniform  payment,  the  very 
latest  dakhilahs  filed  by  the  special  appellatf 
showing  a  difference  in  the  amount  of  rent paii 

We  see,  therefore,  no  reason  to  interfeie, 
and  dismiss  the  special  appeal  -with  costs. 
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The  22nd  December  1864. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Registry  of  Transfer  of  Ryot's  Holding  (in  a  Go- 
vernment Khas  Metal)— Estoppel 

Case  No.  2155  of  1863  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
F.  L.  Beaufort,  Judge  of  the  24-Pergunnahs, 
dated  the  10th  May  1864,  affirming  a  decision 
passed  by  the  Deputy  Collector  of  that  Dis- 
trict, dated  the  2jth  February  1864. 

Huromohun  Mookerjee  (Plaintiff),  Appellant, 

versus 

Goluck  Mundul  (Defendant),  Respondent. 

Baboos  Tarucknath  Sein  and  Pearee  Mohun 
Mookerjee  for  Appellant. 

None  for  Respondent. 

Tne  registry  of  transfer  of  a  holding  by  one  ryot  to 
another,  when  recognized  by  the  existing  farmer  of  a 
Government  khas  mehal,  and  not  objected  to  by  the 
Government,  is  a  complete  estoppel  to  a  succeeding 
farmer. 

THis  was  a  suit  by  the  purchaser  of  a 
Government  khas  mehal  to  recover  rent  from 
one  of  his  tenants.  The  defence  was  that  the 
holding  had  been  transferred  to  another 
party,  and  was  not  in  the  original  tenant's 
possession. 

The  Court  of  first  instance  held  that 
Golab,  the  original  ryot,  had  made  over  his 
tenure  to  Chintamonee,  which  transfer  was 
recognized  by  the  then  ijaradar,  and  muta- 
tion of  names  effected  in  the  register. 

The  Judge  decided  that,  as  between  the 
plaintiff  and  Chintamonee,  the  issue  had  been 
already  determined  in  a  suit  brought  by  the 
latter  against  the  former  for  possession  of 
the  tenure  in  question,  and  in  which  the 
ijaradar  was  cast.     He  dismissed  the  appeal. 

It  is  now  urged  (1)  that  the  purchaser  of 
a  Government  khas  mehal  is  not  bound  to 
recognize  transfers  which  have  not  been 
registered  in  the  zemindar's  serishtah,  and 
(2)  that  the  decision  relied  upon  by  the 
Judge  was  not  final. 

In  .support  of  the  first  objection,  special 
appellant  relies  on  a  decision  of  this  Court, 
dated  November  26th,  1864,  No.  1530, 
Huromohun  Mookerjee,  appellant.  But  in 
that  case  we  observe  that  there  was  no  re- 
gistry of  the  transfer  and  no  recognition  of 


it  in  any  way.  Here,  however,  the  lower 
Court  has  found  as  fact,  and  the  finding  is 
nowhere  either  denied  or  contested,  that 
the  former  ijaradar  of  the  mehal  did  recog- 
nize the  transfer  to  Chintamonee,  and  did 
register  his  name  in  the  jummabundee 
papers.  No  objection  was  taken  to  the  trans* 
fer  by  the  proprietor  of  the  estate  (Govern* 
ment),  and  mutation  of  names  was  made  in 
due  course.  This  would  seem  to  us  to  be  a 
complete  estoppel  to  a  succeeding  ijaradar. 
If  any  new  farmer  were  to  have  power  to 
object  to  transfers  that  have  been  at  least 
passively  sanctioned  before  his  obtaining  his 
lease,  and  which  are  duly  noted  in  the  jum- 
mabundee papers,  no  purchaser  of  a  ryot's 
interests  in  a  Government  khas  mehal 
would  be  safe. 

But  were  it  otherwise,  the  special  appel- 
lant must,  in  our  opinion,  lose  his  case  on 
the  second  point.  Chintamonee,  the  vendee 
of  Golab,  sued  special  appellant  in  regard  to 
the  land  now  in  suit,  and  got  a  decree  for 
possession — 1,  e.,  Chintamonee  became  the 
owner  of  the  jote,  and  not  Golab — and  no  suit 
for  rent  against  Golab  could  possibly  lie 
after  Chintamonee  had  been  declared  the 
rightful  owner  of  the  tenure.  Special  appel- 
lant endeavours  to  avoid  this  by  saying  that 
the  Judge's  decision  in  that  case  was  not 
final.  True,  but  he  has  not  shown  us  that 
it  has  since  been  reversed  on  appeal  to  this 
Court,  nor  even  that  it  has  been  appealed 

at  all. 
The  special  appeal  is  dismissed  with  costs. 


The  22nd  December  1864. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson,  Puisne  Judges. 

Suit  against  Barbers. 

Case  No.  1*28  of  1864. 

Special  Appeal  from  a  decision  passed  by  Baboo 
Jugobundoo  Banerjee,  Principal  Sudder 
Ameen  of  Ttpperah,dated  the  18th  April  1864* 
reversing  a  decision  passed  by  Baboo  Obhoy 
Churn  Roy,  Moonsiff  of  that  District,  dated 
the  30th  January  1864. 

Raj  Kisto  Majee  and  others  (Plaintiffs),    # 

Appellants, 

versus 

Nobaee  Seal  and  others  (Defendants), 
Respondents. 

Baboo  Gopal  Lai  Milter  for  Appelfants. 
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Baiao  Woomesh  Ckunder  Banerjee  for 
Respondent*. 

A  suit  cannot  be  maintained  to  enforce  the  perform- 
ance of  certain  services  by  barbers. 

This  is  a  case  in  which  certain  parties  sue 
Certain  individual  barbers  with  the  prayer 
that  the  latteT  may  be  compelled  to  pare  the 
mails  of  the  former.  The  first  Court  found 
that  it  had  been  the  custom  of  the  defendants 
to  perform  this  service  for  the  plaintiffs,  and 
decreed  the  plaintiffs'  case.  The  Lower  Ap- 
pellate Conrt  held  that  such  a  suit  will  not 
lie.  It  is  urged  in  special  appeal  that  a  suit 
will  lie  for  the  enforcement  of  an  established 
usage  having  the  force  of  law,  and  that  the 
plaintiffs  lose  caste  by  the  loss  of  the  service 
indicated  at  the  hands  of  the  individual 
defendants. 

We  have  carefully  considered  this  argu- 
ment ;,  but  looking  at  the  facts  of  the  case, 
we.  think  it  should  be  governed  by  the  deci- 
sion of  the  late  Sudder  Court,  22  nd  Novem- 
ber 1854,  page  465,  in  which  thirteen  parties 
sued  twenty- six  barbers  to  compel  them  to 
shave  them,  and  which  appears  to  us  to  be  on 
all  fours  with  this.  It  is  indeed  urged  that  in 
that  case  any  barber  might  have  been  resort- 
ed to,  and  here  the  individual  defendants 
must'  perform  the  service,  otherwise  defend- 
ants lose  caste.  But  that  was  not  the  ground 
of  that  decision.  It  was  that  the  claim  was  of 
doubtful  principle,  and  not  one  of  which  the 
Courts  could  enforce  execution. 

We  are  not  disposed  to  find  that  the  deci- 
sion of  the  Court  below  is  wrong  on  the  facts. 
We  therefore  dismiss  this  special  appeal  with 
costs. 


.  The  22nd  December  1864. 

Present  ; 

The  Hon'ble  H.  V;.  Bayley  and  A.  G.  Mac- 
pherson,  Puisne  fudges. 

Lease— Produce  of  Trees. 

.     Case  No.  192&  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 

;  E.  S.  Pearson,  Judge  of  Tirhoot,  dated  the 
8th  March  1864,  affirming  a  decision  passed 
by  Moulvie  Syud  Imdad  Ali  Khan,  Prin- 

«  cipal  Sudder  Ameen  of  that  District,  dated 
the  1 8th  August  1863. 

Sheikh  Mahomed  Ali  (Defendant), 
Appellant, 

versus 

•Buttock  Deo  Narain  Singh  (Plaintiff), 

Respondent. 


Mr.  A.  F.  Ling  ham  and  Moulvies  Murku 
mut  Hossein  and  Aftdbooddeen  Mahomed 
for  Appellant. 

Messrs.  C.  Gregory    and    J.    Baptist  and 
Moonshee  Ameer  Aliiox  Respondent. 

By  the  terms  of  a  lease  giving  the  lessees  the  prodsce 
of  certain  trees,  the  trees  themselves  were  held  not  to 
pass. 

In  this  case  plaintiff  sued  defendant  for 
the  value  of  certain  trees  and  bamboos  cut 
by  defendant  in  contravention  of  the  terms 
of  his  pottah  from  plaintiff. 

Defendant  in  his  written  answer  denied 
having  cut  trees  or  bamboos,  but  pleaded 
that  plaintiff  had  ordered  him  to  cut  both. 
Certain  letters  were  produced  as  conveying 
these  orders.  It  was,  however,  argued  for 
the  defendant  that  he  had,  under  the  terms 
of  his  lease,  the  right  to  cut  bamboos. 

The  first  Court  held  that  the  letters  said 
to  authorize  defendant  cutting  the  trees 
and  bamboos  were  not  genuine.  The  Lover 
Appellate  Court  has  held  that  the  letters  are 
not  genuine,  and  that  the  terms  of  the  lease 
prohibited  the  cutting  of  trees  bearing  fruits 
and  not  bearing  fruits,  and  thus  prohibited 
the  cutting  of  bamboos.  The  Judge  added 
that,  as  the  amount  of  trees  and  bamboos  cut 
as  claimed  by  plaintiff  was  not  objected  to, 
the  plaintiff  would  have  a  decree  accord- 
ingly. 

On  special  appeal  it  is  urged : — 

I.  That  the  lease  does  permit  the  cut* 
ting  of  bamboos,  though  it  does  prohibit  the 
cutting  of  trees  fruit-bearing  and  not  so. 

II.  That  the  amount  of  trees  and  bam- 
boos cut  should  have  been  specifically  en- 
quired into  before  a  decree  could  properly  he 
given  for  the  amount  claimed  by  plaintiff. 

The  facts  of  the  lease  bearing  on  this  special 
appeal  are  in  substance  as  follow:  it  is 
stated  that  the  defendant  shall  have  the 
produce  of  tal  (date)  trees,  of  mango 
and  orchard  trees,  of  tank,  saltpetre, 
home  cess,  of  clumps,  kotihai,  vega  branches 
of  (bans)  bamboos,  and  all  other  kinds 
of  produce  (maheuilat)  of  the  property 
leased.  Then  there  is  at  the  end  of  the 
lease  a  prohibition  against  cutting  the  trees, 
fruit-bearing  or  not  fruit-bearing. 

This  lease  can,  we  think,  be  best  inter* 
preted  by  the  ordinary  rules — viz.,  the  termf 
used  and  the  context  of  the  document 
The  terms  used  are  that  the  produce  of  the 
bamboos,  with  other  various  produce  specifi- 
ed, shall  be  enjoyed  by  the  lessee,  what  if 
the  produce  of  the  bamboos  ?  It  is  not  con* 
tended    that   it   is  aught  but  the   shoots  or 
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branches  which,  on  being  cut,  grow  again. 
This,  then,  is  that  to  wnich  defendant  is  en- 
titled under  the  terms  of  his  lease.  Again, 
if  we  look  to  the  context,  the  produce  of 
trees  {darakhton)  is  assigned  to  defendant, 
and  he  is  prohibited  cutting  trees  {darakh- 
ton). Now,  in  each  of  these  instances,  trees 
(as  darakhton)  are,  from  the  separate  refer- 
ence to  bamboos,  thus  contra-distinguished 
from  the  bamboos;  and  unless  this  construc- 
tion be  the  correct  one,  the  condition  giving 
the  lessee  the  produce  of  the  bamboos  appears 
nugatory. 

In  this  view,  we  decree  the  appeal  with 
costs,  and  reverse  the  order  of  the  Lower 
Appellate  Court  as  to  the  bamboos. 

Costs  in  proportion. 


The  22nd  December  1864^ 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Inheritance— Sister's  Son. 

Case  No.  218  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Grish  Chunder  Ghose,  Principal 
Suddcr  Ameen  o/the  24-Pergunnahs,  dated 
the  6th  July  1863. 

Bama  Soonduree  Dossee  (Plaintiff), 
Appellant, 

versus 

;  Anund  Mojee  Dossee  and  others  (Defendants), 

Respondents, 

Baboo  Obhoy  Churn  Rose  for  Appellant. 

Baboo  Onoocool  Chunder  Mookerjee  for 

Respondents* 

A  son's  next  heir  is  entitled  to  succeed  after  the 
I  mother  in  preference  to  a  sister's  son  born  more  than  a 
1  year  after  the  death  of  the  mother. 

The  only  matter  to  be  settled  in  this  case 
is  the  date  of  the  birth  of  the  eldest  son 
of  the  plaintiff.  It  is  true  the  lower  Court, 
following  strictly  the  wording  of  the  plaint, 
excluded  this  from  the  issues  that  were 
raised  in  the  case  ;  but  it  is  evident  to  us 
that  the  plaintiff  has  not  been  precluded  from 
offering  evidence  on  this  point.  She  gave 
no  evidence  upon  this  point,  and  the  proof 
supplied  by  the  defendant  satisfied  the  lower 
Court,  and  has  satisfied  this  Court,  that  the 
first  son  of  the  plaintiff  was  born  more  than 
a  year  after  the  death  of  the  mother  of  the 
plaintiff.  It  is  true  the  Principal  Sudder 
\meen  uses  the  words  "long  after,"  but  they 


are  coupled  with  a  statement  that  there  was 
not  before  him  even  a  suggestion  of  the 
plaintiff  being  pregnant  at  the  time. 

As  the  inheritance  could  not  be  suspended 
in  expectation  of  the  birth,  at  some  future 
time,  of  a  son  to  the  plaintiff,  the  defendant 
alone  was  entitled  to  succeed  to  Dyamoyee 
as  the  next  heir  to  her  son  Kaiichurn,  whom 
she  bad  succeeded  after  his  deal  h.  The  appel- 
lant admits  that,  as  sister,  she  has  no  rights 
whatever.  The  fact  of  no  date  being  given 
of  the  birth  of  this  son  in  the  plaint  is  a  strong 
circumstance  against  her. 

We  see  no  reason  to  interfere,  and  reject 
the  appeal  with  costs. 


The  22nd  December  1864. 

Present: 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Sale  for  Arrears  of  Government  Revenue — 
Prior  Registered  Mortgage. 

Case  No.  251  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
Moulvie  Eradut  Ali  Khan,  Principal  Sud- 
der Ameen  o/Shahabad,  dated  the  ijlh  April 
1864.    • 

Toolsee  Ram  (Defendant),  Appellant, 

versus 

Munno  Lall  (Plaintiff),  Respondent. 

Baboos  Dwarkandth  Milter  and  Mohesh 
Chunder  Chowdhry  and  Moonshee  Ameer 
Ali  for  Appellant. 

Mr.  Rt  T.  Allan  and  Baboo  Unnoda  Per  shad 
Banerjee  for  Respondent. 

Suit  laid  at  Rs.  9,990. 

A  mortgagor,  a  few  days  after  hypothecating  a 
mouzah  as  security  to  the  Government,  mortgaged  it 
with  other  property  to  the  plaintiff.  The  deed  of 
mortgage  was  immediately  registered.  The  security- 
deed  was  not  registered  till  long  afterwards.  The 
mouzah  having  been  sold  by  the  Collector  on  account  of 
a  sum  due  under  the  security  deed,  it  was  held  that, 
though  the  purchaser  took  the  mouzah  subject  to  the 
prior  registered  mortgage,  yet  the  mode  in  which  the 
property  had  been  dealt  with  by  the  mortgagor  entitled 
the  purchaser  to  require  that  the  other  property  should 
first  be  applied  in  satisfaction  of  the  mortgage -debt.     * 

The  defendant  Muthoora  Lall,  being  the 
owner  of  a  mouzah  called  Kisree,  and  of 
other  property  of  smaller  value,  became 
surety  to  the  Collector  for  the  lessees  (he 
himself  being  one  of  them)  of  certain  Go- 
vernment khas  mehals.  The  security-deed 
was  executed  by  him  on  the  23rd  September 
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186 1,  and  was  then  submitted  to  the  Col- 
lector for  his  acceptance.  By  this  document, 
Muthoora  Lall  became  surety  for  the  lessees, 
whose  lease  had  commenced  in  the  previous 
month  of  May,  and  also  hypothecated  Mouzah 
Kisree  as  part  of  the  security.  The  Collector 
proceeded  to  cause  enquiries  to  be  made 
concerning  the  sufficiency  of  the  security, 
and  these  enquiries  (for  some  reason  which 
is  not  apparent)  were  so  protracted  that  it 
was  not  until  the  21st  of  September  1862 
that  the  Collector  accepted  the  security  as 
sufficient.  The  document  was  registered  on 
the 14th  July  1862.  In  the  following  month 
of  November,  the  mouzah  was  sold  by  the 
Collector  for  arrears  of  rent  due  from  the 
lessees.  After  payment  of  the  arrears,  the 
surplus  proceeds  of  the  sale  amounted  to 
Rs.  31,000,  which  the  defendant  Mu- 
thoora Lall  claimed,  and  to  which  he  was 
entitled.  The  purchaser  at  this  sale  is  the 
defendant,  Toolsee  Ram,  who  is  the  appel- 
lant in  the  case ;  and  the  question  raised  by 
him  in  this  appeal  is,  whether  the  mouzah 
purchased  .by  him  is  subject  in  his  hands  to 
the  claim  advanced  by  the  plaintiff  Munnoo 
Lall  under  a  deed  of  zur-i-peshgee,  dated  the 
27th  September  1861,  which  was  executed 
by  the  defendant  Muthoora  Lall  to  secure* 
a  sum  of  Rs.  9,000.  That  deed  included 
not  only  Mouzah  Kisree,  but  also  the  other 
property.  The  liability  of  Muthoora  Lall 
for  the  mortgage-debt  has  been  established, 
and  a  sale  of  the  latter  property  has  been 
directed  by  the  Principal  Sudder  Ameen's 
decree.  Tne  Principal  Sudder  Ameen  has 
also  decreed  the  sale  of  Mouzah  Kisree,  and 
it  is  only  this  portion  of  his  decree  that  is 
appealed  against. 

The  deed  of  zur-i-peshgee  is  dated  a  few 
days  after  the  security-deed  <  It  was  duly 
registered  on  the  28th  September,  the  day 
after  its  date.  As  the  security-deed  by 
which  the  mouzah  was  hypothecated  to  the 
Collector,  although  dated  before  the  zur-i- 
peshgee,  was  not  registered  until  the  14th 
July  1862,  it  is  clear  that  of  these  two  deeds, 
which  are  both  of  the  nature  of  mortgage- 
securities,  the  zur-i-peshgee,  if  it  is  authentic 
within  the  meaning  of  the  Registry  Act, 
%XIX.  of  1841,  has  priority  over  the  other, 
because  it  was  first  registered.  The  authen- 
ticity of  the  deed  was  denied  on  behalf  of 
the  appellant,  and  it  was  strongly  urged 
upon  us  that  the  zur-i-peshgee  transaction 
was  collusive,  and  wholly  unsupported  by 
arty  evidence  of  an  advance  of  money  by  the 
plaintiff  to  Muthoora  Lall.  An  examination 
or  the  plaintiff's  books,  which  we  required 


to  be  produced  here,  satisfies  us  that  money 
was  advanced,  and  we  think  we  should  not, 
on  this  ground,  disturb  the  Principal  Sudder 
Ameen's  decree  establishing  the  deed  of  zur- 
i-peshgee.  Whether  the  plaintiff  was  then 
aware  of  the  previous  security-deed  is  not 
shown ;  and  if  his  own  deed  be  otherwise 
proved  authentic,  this  is  perhaps  a  circum- 
stance needless  to  be  ascertained,  since  the 
law  gives  him  the  benefit  of  priority,  notwith- 
standing that,  at  the  time  of  registration,  he 
may  have  had  express  notice  of  the  earlier 
unregistered  deed.  The  books  also  contain 
entries  showing  that  the  rents  of  the  mouzah 
had  been  received  by  the  plaintiff  as  mort- 
gagee. These  were  adduced  because  it  was 
said  that  the  plaintiff  had  in  no  way  put  for* 
ward  his  zur-i-peshgee  deed  until  the  sale 
of  the  mouzah  by  the  Collector,  and  that,  if 
his  rights  under  the  deed  had  been  asserted 
previously  by  actual  receipt  of  the  rents  of 
the  mouzah  or  otherwise,  the  enquiries  insti- 
tuted by  the  Collector  must  have  disclosed 
the  fact  of.  this  previous  incumbrance.  The 
Collector  was  distinctly  informed,  before  his 
final  acceptance  of  this  security  in  August 
1862,  that  the  plaintiff  held  a  zur-i-peshgee 
which  had  been  registered.  The  plaintiff, 
it  is  true,  himself  gave  no  information  tc 
the  Collector  until  the  day  of  sale ;  nor  was 
he  bound  to  do  so.  His  deed  was  publicly 
registered;  and  if  the  above  entries  are 
trustworthy,  he  was  in  receipt  of  the  rents 
of  the  mouzah  as  mortgagee.  The  evidence 
of  his  actual  possession  or  receipt  of  rents 
is,  it  must  be  admitted,  unsatisfactory.  In  a 
matter  respecting  which  clear  proof  was 
obtainable,  we  have,  on  the  one  hand,  little 
more  than  these  entries  in  the  plaintiff's  own 
books,  and,  on  the  other  hand,  the  inference 
arising  from  the  omission  by  the  Collector's 
subordinates  of  any  mention  of  the  fact  of 
the  plaintiff's  possession  (if  it  was  so)  i* 
their  report.  We  can  place  no  reliance  06 
the  proceedings  of  these  persons  in  the  pre* 
sent  case;  and  as  the  books  are  in  some 
measure  supported,  we  shall  give  credit  to 
the  entries  referred  to. 


After  the  sale  by  the  Collector,  the 
of  Rs.  27,000  remained,  being  the  surplus  pro* 
ceeds  of  the  purchase-money  of  the  mouzah. 
The  plaintiff  applied  for  and  received,  witk 
the  consent  of  Muthoora  Lall,  out  of  tUa 
amount,  the  sum  of  Rs.  6,000  on  accooflt 
of  an  alleged  debt,  and  the  remainder  wit 
received   by  Muthoora  Lall.  It  is  said  tbat 


the  receipt  by  the  plaintiff  of  this  sum, 
his  relinquishment  to  Muthoora  Lall  of 
remainder    (the    mortgaged  ebt  being 
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unpaid,  while  the  best  portion  of  the  mort- 
gaged property  was  sold),  are  suspicious 
circumstances  strongly  tending  to  show  col- 
lusion between  these  persons.  They  certain- 
ly called  for  a  fuller  explanation  than  was 
given  to  them  in  the  lower  Court,  where  the 
evidence  of  the  existence  of  any  such  debt 
was  slight.  The  debt  has  now  been  estab- 
Jished  here  to  our  satisfaction,  the  plaintiff's 
book  showing  the  mode  in  which  it  had 
arisen,  and  also  that  it  was  distinct  from  the 
mortgage  debt  and  of  a  later  date.  Having 
received  payment  of  it,  the  plaintiff  could 
strictly  make  no  further  claim  on  the  surplus 
proceeds  of  sale,  which  belonged  to  Muthoora 
Lall  alone.  The  Collector's  sale  passed  only 
the  rights  of  Muthoora  Lall  in  the  mouzah. 
The  plaintiff's  mortgage-debt  and  his  lien  in 
respect  of  it  still  remained  attached  to  the 
land;  and  the  defendant,  who  bought  the 
property  which  was  subject  to  this  incum- 
brance with  full  knowledge  of  its  existence, 
cannot  contend  that  the  mortgagee  should 
have  asserted  his  claim  to  the  surplus  proceeds 
of  the  sale,  and  that  his  omission  to  do  so  is 
matter  of  suspicion. 

But  while  we  agree  with  the  Principal 
Sudder  Ameen  in  supporting  the  plaintiff's 
deed,  and  in  declaring  that  the  defendant 
holds  Mouzah  Risree  subject  to  the  prior 
mortgage,  we  cannot  concur  in  that  portion 
of  his  decree  which  deals  alike  with  this 
mouzah  and  with  the  other  lands  included 
in  the  mortgage,  directing  a  sale  of  the  whole. 
The  defendant  Toolsee  Ram  has,  it  is  true, 
only  the  right  of  the  previous  proprietor  of 
the  mouzah  and  no  higher  right ;  but  it  does 
not  follow  that  he  is  in  all  respects  in  the 
exact  .  position  of  the  old  proprietor.  It 
may  be  that  the  mode  in  which  the 
property  has  been  dealt  with  fairly  entitles 
Toolsee  Ram  to  require  that  the  lands  other 
than  mouzah  Kisree  shall  first  be  applied  in 
satisfaction  of  the  plaintiff's  debt. 

It  is  necessary  to   notice  the  conduct  of 
Xhe     defendant  Muthoora  Lall,  who    is    a 
mookhtear  in  the  Zillah  Court,  in  regard  to 
the  hypothecation  of  this  mouzah  to  the  Col- 
lector.    The   deed  of  security  was  executed 
by  him  and  delivered  to  the  Collector  on  the 
^3rd  September   1861.    By   that   deed,  the 
zxtouzah  .was  hypothecated,  and    Muthoora 
X-all    distinctly  engaged  that  he  would,  not 
sell    or  mortgage  it.      Within  a  few  days 
afterwards,   in  direct  violation  of  his  engage- 
syaent,  he  mortgaged  this  mouzah  (with  other 
iroperty)  to  the  plaintiff.    It  was    said  in 


argument  that  he  had  full  right  to  do   this, 
having  in  no  way  bound  either  himself  or 
his   property  by  the  deed  of  the   23rd  Sep- 
tember, which   was  to  be  viewed  merely  as 
a  proposal  made  to  the  Collector.    But  we 
think   that   the  terms  of  the  deed   show  that 
it  was  intended  to  be  a  complete  and  binding 
security,  so  far  as  Muthoora  Lall  was  con- 
cerned,    from  the   time  of  its   delivery  to 
the  Collector.    It  was  not  formally  accepted 
by  the  Collector  as  sufficient  until  long  after- 
wards,  but  Muthoora  Lall  had  done  all  that 
was   necessary  on  his  part  to  give   it  effect, 
and  we  think  it  was  binding  on   him   from 
that  time  (see  6  Select  Reports  154).    The 
Collector  after  many  months'  delay  approved 
of    the  offered   security,  being    apparently 
under  the   impression   that  it  could   not  be 
affected  by  the  plaintiff's  registered  mortgage. 
Nearly  one-half  of    the  term  of  the  lease, 
the  rent  of  which  was  to  be  secured  (and   in 
which    Muthoora  Lall  had  a  joint  interest 
with  the  lessees)  had  then  expired ;  and  the 
acceptance  of  the  security,  as  it  stood,   was 
probably  at  that  time  the  most  prudent  step. 
In  the  following  month,  the  rent  was  allowed 
to  fall  into  arrear,  and  the  pledged  property  was 
sold,  the  bulk  of  the  proceeds  being  received, 
as  we  have  seen,  by  Muthoora  Lall.  It  is  clear 
that,  throughont  these  transactions,  that  per- 
son  has  had  the  aid  of  others.    With  their 
assistance,  he  has  contrived   that  the  same 
property  shall  be  burthened  with  a  mortgage, 
and  afterwards  accepted  as  an  unencumbered 
security  by  the  Government,  and  finally  sold 
mainly  for  his  own  benefit  for  a  sum  which, 
we  think,  is  with  some  probability  shown  to 
be  nearly  its  full  value.    The  terms  in  which 
the  Collector's  order  accepting  the  security  is 
expressed  might  well  tend  to  create  in  the 
purchaser  an  impression  that  the  plaintiff's 
mortgage  would  not  affect  the  mouzah.     He 
must  doubtless  bear  the  consequences  of  any 
mistake  in   law  ;  but  he  is  fairly  entitled  to 
relief    against   Muthoora  Lall.     Under  the 
circumstances    which  we  have  stated,    we 
think   that  the  purchased  mouzah  should  be 
exempted     from  liability   to   the    plaintiff's 
claim,  except  in  so  far  as  the  proceeds  of  the 
other  property  included  in  his  mortgage  may 
fall   short  of  satisfying   it.    We  shall   alter 
the  decree  by  directing  a  sale  of  the  other 
lands  in  the  first  instance,    and    allowing 
the    balance    only  of     the     mortgage-debt 
(after  an    account  of  all  the  plaintiff's  re- 
ceipts in  respect  of  his  mortgage  has  been 
taken)  to  be  levied  from   Mouzah  Kisrel 
Each  party  will  bear  his  own  costs  of  thi^ 
appeal. 
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The  22nd  December  1864. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.   Mac- 
pherson,  Puisne  Judges. 

Presumption  of  Occupancy  before  Permanent 
Settlement— Change  of  Currency— Khamar 
Lands — Suit  for  Enhancement— Judgment. 

Cases  Nos.  1891  and  1892  of  1864  under 
Act  X.  of   1859. 

Special  Appeals  from  an  order  passed  by  Mr. 
A.  Pigou,  Judge  ofHooghly,  dated  the  $ih 
April  1864,  affirming  a  decision  passed  by 
Moulvie  Deen  Mahomed  Khan,  Deputy 
Collector  of  that  District,  dated  the  jisl 
August  1863. 

Ram  Coomar  Mookerjee  (Plaintiff), 
Appellant, 

versus 

Rugoonath  Mundul  and  others  (Defendants), 

Respondents. 

Baboo  Nobo  Kissen  Mookerjee  for 
Appellant. 

Baboo  Gopal  Lall  Miller  for  Respondents. 

A  variation  from  change  of  currency  only  is  not  a 
variation  rebutting  the  presumption  arising  from  uniform 
.  payment  for  more  than  twenty  years. 

Section  4,  Act  X.  of  1859,  makes  no  exception  as  to 
khamar  lands. 

In  a  suit  for  enhancement,  the  judge  is  not  wrong  in 
confining  his  judgment  to  the  right  to  enhance,  with- 
out  decreeing  the  plaintiff's  claim  at  the  rate  admitted 
by  the  defendant. 

No.  i8gr. — In  this  case  plaintiff  sued  for 
enhancement  of  rent  at  39-2-19.  Defendant 
pleaded  a  rent  of  26-1 1-3  paid  for  more  than 
twenty  years.  The  Judge  states  that  the  defend- 
ant showed  by  receipts  and  a  previous  deci- 
sion and  his  verified  written  statement  that 
the  jumma  which  he  pleaded  had  been  paid 
for  twenty  years,  and  plaintiff  did  not  rebut  the 
presumption  legally  arising  from  that  fact. 
The  Lower  Appellate  Court  dismissed  plaint- 
iff's case  accordingly.  Plaintiff  appeals, 
urging  in  his  petition  that  there  was  a  varia- 
tion of  13  annas  4  gundahs,  that  the 
written  statement  of  defendant  has  been 
•illegally  treated  by  the  Judge  as  evidence, 
and  that  the  Judge  should  at  least  have 
decreed  plaintiff's  rents  at  the  rate  admitted 
by  defendant. 

No.  1892. — In  this  case  we  would  observe 
that  the  Judge  has  found  on  the  evidence, 
other  than,  and  quite  irrespective  of,  defend* 
ants'  written  statement  that  defendants 
fiave  held  at  a  fixed  rent  for  more  than  twenty 


years.  The  plaintiff  being  unable  to  rebut 
the  legal  presumption  arising  from  this  fact 
under  section  4,  ActX.  of  1859,  the  Lower 
Appellate  Court  dismissed  the  case. 

The  plaintiff  appeals  specially,  urging  that 
that  section  does  not  apply  to  the  khamar 
or  zemindar's  reserved  lands,  which  are  the 
lands  held  by  defendant,  and  that  the  rate 
admitted  by  defendant  should  have  been, 
decreed. 

We  are  of  opinion  that  the  case  No.  1891 
must  be  remanded.  The  Judge  has  clearly 
treated  the  defendant's  written  statement  as 
evidence  when  it  is  no  evidence,  and,  from 
the  terms  of  his  judgment,  we  cannot  see 
to  what  extent  he  relied  on  it.  The  plea  as 
to  the  variation  of  13  annas  4  gundahs  is 
overruled,  being  a  variation  from  change  of 
currency  only. 

In  No.  1892,  we  are  of  opinion  that  section 
4  makes  no  exception  as  to  khamar  lands. 
In  both  cases  we  think  the  Judge  was  not 
wrong,  in  a  suit  for  enhancement,  to  confine 
his  judgment  to  the  right  to  enhance.  In 
these  cases  the  defendant  has  admitted  a 
certain  rent  to  be  that  payable,  and  with 
that  admission  on  the  record  plaintiff  can 
proceed  as  he  may  be  advised.  Ordered 
that  No.  1 891  be  remanded  for  re-trial  with  < 
reference  to  the  remarks  of  this  Court  as  to 
that  No.,  and  that  No.  1892  be  dismissed 
with  costs. 


The  22nd  December  1864. 

Present : 

The  Hon'ble  C.  Steer  and  £.  Jackson, 
Puisne  Judges. 

Jurisdiction  (of  Civil  Court)— Sale  for  Arrears  of 
Government  Revenue  (Annulment  of). 

Case  No.  1476  of  1864. 

Special  Appeal  from  a  decision  passed  by  Moul- 
vie   Syud   Imdad  Alt',   Principal  Suiter^ 
Ameen  of  Tirhoot,  dated  the  16th  Mi 
1864,  affirming  a  decision  passed  by  Bt 
Byjnath  Suhaye,  Moonsiff  of  thai  Dis 
dated  the  $th  October  1863. 

Mohun  Loll  Tagore  (Plaintiff),  Appellant, 

versus 

The  Collector  of  Zillah  Tirhoot  and 
(Defendants),  Respondents. 

Baboo  Anund  Gopal  Paulit  for  Appellant 
Baboo  Kishen  Kishore  Ghose  for  Respon< 

Plaintiff  not  having  appealed  to  the  Revenue 
missioner  against  the  safe  of  his  estate  for  antMH 
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Government  revenue,  the  Civil  Court  is  nut  competent, 
under  section  So,  Act  XI.  of  1*59,  to  entertain  a  suit  for 
the  annulment  of  the  sale. 

In  this  case,  the  Judge  in  the  Court  below 
has  held  that,  inasmuch  as  plaintiff  made 
no  appeal  to  the  Revenue  Commissioner  in 
dissatisfaction  of  the  sale  of  his  estate  for 
arrears  of  Government  revenue,  the  Civil 
Court  was  not  competent,  under  section  33, 
Act  XL  of  1859,  to  entertain  a  suit  for  the 
annulment  of  the  sale.  This  is  a  perfectly 
correct  view  of  the  law,  and  we  dismiss  the 
special  appeal  preferred  against  the  judg- 
ment with  costs. 


The  22nd  December  1864. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Puisne  Judges, 

Remand— Examination  of  Parties. 

Case  No.  1786  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr, 
J,  W.  Dalrymple,  Judge  of  Bhaugulpore, 
dated  the  25th  April  1864,  affirming  a  deci- 
sion passed  by  Mr.  F.  B.  Peacock,  Deputy 
Collector  of  that  District,  dated  the  4th 
January  1864. 

Bolakee  Loll  and  others  (Defendants), 
Appellants, 

versus 

Radha  Sing  and  others  (Plaintiffs), 
Respondents, 

Mr,  C,  Gregory  and  Baboo  Kishen  Succa 
Mookerjee  for  Appellants. 

Baboos  Roopnalh  Banerjee  and  Dwarka- 
nath  Milter  for  Respondents. 

The  suit  was  remanded  (at  the  instance  of  the  defend- 
ants) to  the  first  Court  to  examine  one  of  the  plaintiffs, 
.and  to  allow  the  defendants  to  have  certain  unstamped 
'^receipts  (before  rejected  by  the  first  Court)  stamped  and 
then  put  in.  Held  that  it  was  too  late  then  for  the 
defendants  to  insist  upon  the  attendance  and  examina- 
tion of  the  other  plaintiff  also. 

In  this  c*se  the  appellants  (defendants) 
were  sued  for  rent  by  Radha  Sing  and 
Indurjeet  Sing  (respondents).  The  plaint- 
iffs   were    summoned   to   appear  and    give 

ridence  in  the  cause  in  the  Collector's 
lourt,  but  they  failed  to  do  so.  The  defend- 
ing produced  receipts  for  the  rents  purport- 

\g  to  be  signed  by  Indurjeet  Sing ;  but  those 
receipts  were  unstamped,  and  the  Collector 
refused    to    receive    them  in  evidence,  and 
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decreed  in    favour    of    the    plaintiffs.     On 
appeal  the  Judge  remanded  the  case,  in  order 
that  the  receipts  might  be  stamped  and  then 
put   in,   and  in   order   that  the  evidence  of 
Indurjeet   S*ng  (whom   the  defendants  still 
wished  to  examine)  might  be  taken      The 
receipts   were  accordingly  stamped  and  put 
in,  and  Indurjeet  appeared,  was  examined, 
and   denied  that  he  had  ever  received  the 
money,  or  signed  the  receipts.  The  Collector 
consequently     again  decided    in    plaintiffs* 
favour,  and  his  decision  was  upheld  in  appeal. 
In  special  appeal  it  is  urged  that  the  lower 
Courts  were  wrong  in  deciding  the  case  on 
remand  without  insisting  on  the  attendance 
in    Court    of   and    examining  Radha    Sing 
and  his  dewan,  as  well  as  Indurjeet.    Both 
before  the  Collector  (when  the  case  was  in  his 
Court  on  remand)  and  before  the  Judge  on 
the  second  appeal,  this  same  contention  was 
raised,  but  it  was  overruled.     We  think  that 
the  Lower  Appellate   Court  is  right  in  the 
course  it  followed.     The  defendants  origin* 
ally  summoned  such  persons  as  witnesses 
as   they   thought  fit ;  and   if  the  persons  so 
summoned   did   not  attend,   it  was  open  to 
the   defendants  to  proceed  against  them   as 
the  law  provides.     When  the  case  was  first 
before   the  Judge  in  appeal,  the  defendants 
pressing    to  have  Indurjeet  examined,    the 
Judge   properly   sent  the  case  back  with   an 
order   that   he  should  be  so.     When  it  had 
gone  back  and  was  in  the  Collector's  Court, 
the  defendants    applied    that    Radha    also 
should  be  forced  to  attend  to  be  examined  ; 
but    the  Court  refused  to    intexfere    further 
in  the  matter,  saying  that  the  remand  was  for 
the   two  purposes  only  of  examining   Indur- 
jeet and  allowing  the  receipts  to  be  stamped 
and   put  in.     This  order    was  rightly    con- 
firmed on  appeal.     If  the  defendants  insisted 
upon  having  Radha's  evidence,  his  examina- 
tion as  well  as  lndurj eel's  should  have  been 
included    in  the    order    of    remand.      The 
appeal  is  dismissed  with  costs. 


The  22nd  December  1864. 
Present  ; 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges,  • 

Endowments— Sales  (of  Shares  of  Ancestral  Pro- 
perty)— Purchasers  (Rights  and  Liabilities  of). 

Case  No.  260  of  1864. 

Regular  Appeal  from  a  decision  passed  by  Mr, 
A,  Davidson,  Second  Principal  SuddtrAmeen 
J      of  Hooghly,  dated  the  28th  December  /6>6> 
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Khemunkurry  Dossee  (Plaintiff),   Appellant, 

versus 

Juggut  Chunder  Shorn  e  and  others  (Defend- 
ants), Respondents. 

Baboos  Boycuntnath  Paul  and  Poorno 
Chunder  Shome  for  Appellant. 

Baboos  Kissen  Kishore .Ghose  and  Baney 
Madhub  Banerjee  for  Respondents. 

Suit  for  management  of  endowments  created  by  the 
ancestor  as  charges  u,»on  his  estate  by  one  of  two  widows 
of  the  eldest  of  three  sons,  whos-  share  had  been  sold 
lor  his  debts  without  notice  of  these  incumbrances.  Sub- 
sequent to  this,  but  previous  to  the  sale  of  the  young- 
est brother's  share,  a  trustee  for  one  of  the  endowments 
obtained  a  decree  that  one-third  of  the  expenses  allowed 
for  the  service  of  that  idol  was  a  charge  upon  the  share 
to  be  sold : 

Hkld  that,  if  the  plaintiff  was  entitled  to  act  as  mana- 
ger, as  the  widow  of  the  eldest  son,  she  could  not  usurp 
the  claims  of  her  co-wife,  but  could  only  ask  to  be  mana- 
ger to  the  extent  of  one-sixth  of  her  father-in -law's  estate. 

Held  a's  >  that  the  purchaser  of  the  rights  and  inter- 
ests of  her  husband  was  not  bound  by  a  decree  to  which. 
he  was  no  party. 

The  plaintiff  is  one  of  the  two  widows  of 
one  Sham*  Proshad,  the  eldest  of  the  three 
sons  of  one  Mohesh  Chunder,  deceased,  who 
is  alleged  to  have  created  charges  upon  his 
estate  for  the  worship  of  two  idols,  and  for 
certain  other  religious  ceremonies.  After  the 
death  of  Mohesh  Chunder,  the  share  of  the 
husband  of  the  plaintiff  was  sold  for  his 
debts  without  notice  of  these  incumbrances. 
The  share  of  the  youngest  brother,  Muttee 
Loll,  w.»  also  sold  privately  without  disclo- 
sure of  these 'charges.  Previous  to  this  last 
sale,  the  right  of  the  third  brother  being 
seized  in  execution  for  his  debts,  a  person 
who  has  since  died  objected  (as  trustee  for  one 
of  these  endowments):  his  objection  bein<r 
disallowed,  he  brought  a  suit  in  which  he 
obtained  a  decree  (said  to  be  ex  parte),  by 
uhich  one-third  of  the  expenses  allowed  for  the 
service  of  the  one  idol  was  declared  a  charge 
upon  the  share  to  be  sold.  We  have  not 
now  to  decide  which  purchaser  under  this 
sale  is  bound  by  this  decree  pronounced  pre- 
vious to  the  sale.  It  may  be,  as  urged  by 
the  plaintiff,  that  the  heirs  of  the  deceased 
trustee  of  the  endowment  of  one  of  the.  idols 
have  no  interest  in  the  matter.  It  appears 
that  formerly  Muttee  Loll  brought  a  similar 
action  against  the  purchasers,  and  failed. 
In^  that  case,  he,  without  contradiction, 
asserted  (the  plaintiff  being  a  party)  that  she, 
a*  well  as  the  other  wife  still  alive,  being 


widows  without   heirs,   were  not  entitled  to 
act  as  Shebaits. 

There  is  no  proof  of  the  eldest  son,  and 
after  him  his  heirs,  males  as  well  as  females, 
being  appointed  to  act  as  Shebaits.  In  cases 
of  real  endowments,  the  surviving  male 
members  of  the  family  are  always  appointed 
by  the  terms  of  the  original  trust  as  mana- 
gers of  the  religious  trust.  The  fact  of  a  male 
member  having  tried  and  failed  to  assert  his 
right  as  Shebait  has  already  been  noticed. 
If  the  plaintiff  is  entitled  to  act  as  the 
Shebait,  as  the  widow  of  the  eldest  son,  she 
cannot  usurp  the  claims  of  her  cowife. 
Had  there  been  proof  of  any  endowment  what- 
soever, the  plaintiff  could  only  ask  for  the 
management  of  the  trust-funds  to  the  extent 
of  one-sixth  of  the  estate  of  her  father-in-law. 
The  purchaser  of  the  rights  and  interests  of 
her  husband  is  not  bound  by  a  decree  to 
which  he  was  no  party. 

The  plaintiff  cannot  show  any  evidence  to 
support  the  allegation  of  sums  of  money 
being  regularly  or  otherwise  applied  towards 
the  worship  of  the  idols,  as  alleged  by  her. 
at  any  time  from  the  creation  of  the  sup- 
posed trust.  It  may  be  matter  of  doobi 
whether,  notwithstanding  the  fact  of  the 
proceeds  of  the  property  being  so  used  by 
the  former  proprietor,  the  purchaser  in  exe- 
cution for  valuable  consideration,  ignorant 
of  any  such  proceedings,  would,  under  the 
terms  of  the  deed  of  trust,  be  held  liable  to 
pay  anything  for  these  expenses. 

It  is  also  evident  from  the  plaint  that 
no  funds  have,  according  to  her  own  state- 
ments, been  received  by  her  from  the 
proceeds  of  the  estate  as  Shebait  for  the 
purposes  of  worshipping  the  idols,  either 
for  the  share  of  her  husband  or  that  of  his 
two  brothers,  tor  more  than  twelve  years ;  or 
for  the  shares  of  these  two  brothers,  from  the 
brothers  themselves  before  their  rights  wen: 
sold  in  execution  and  by  private  transfer. 
This  alone  would  be  a  serious  obstacle  to 
this  suit. 

On  the  whole,  we  sec  no  reason  to  doubt 
the  correctness  of  the  order  of  the  lower 
Court,  and  dismiss  the  appeal  with  costs. 


The  33rd  December  1864. 

Present: 

The  Hon'bleW.  Morgan  and  Shumbhoooath 

Pundit,  Puisne  Judges. 

Ganteedars — Dur-gaateedftrs. 

Case  No.  140  of  1864. 

Regular  Appeal  from  a  decision  passed  by  B*b# 
Greesh   Chunder   Ghose,    Principal  Suditt 
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Ameen  of  the  2f-Pergunnahs,  dated  the  18th 
February  1864. 

Pran  Nath  Roy  Chowdhry  (Defendant), 

Apptllant% 

versus 

Prio  Nath  Roy  Chowdhry  and  others 
(Plaintiffs),  Respondents. 

Mr,  C.  Neivmarch  and  Baboos  Kishen  A7j- 
hore  Ghose,  Kedar  Nath  Mozoomdar^  and 
Thakoor  Doss  Mookerjee  for  Appellant. 

Mr.    G.     C.    Paul    and    Baboos    Divarka- 
nath   Mi  Iter  and  Prosunno  Coo  mar   Bose  j 
for  Respondents. 

The  plaintiff  claimed  as  dur*  ganteedar.  The  defence 
was  that  the  former  zemindar  could  not  execute  a 
lease  to  the  prejudice  of  a  mortgagee.  But  as  the 
gantee-pottah  was  granted  with  the  knowledge  and 
consent  of  the  mortgagee,  it  was  held  to  be  valid. 

Wje  see  no  reason  to  interfere  with  the 
decree  of  the  lower  Court. 

In  order  to  satisfy  ourselves,  and  to  enable 
the  appellant  to  cross-examine  the  witness, 
we  summoned  Muddoo  Soodhun  Dey,  who 
had  attested  the  initials  of  the  late  Mr.  Grant 
to  the  gantee-pottah  pleaded  by  the  plaintiff. 

The  witness  distinctly  swears  to  the 
attestation  by  Mr.  Grant  of  the  gantee-pottah 
to  Obhoy  Churn,  under  whom  the  plaintiff 
claims  asadur-ganteedar,  and  his  evidence  is 
supported  by  the  other  evidence  in  the  case. 
The  genuineness  of  the  dur-gantee  pottah  is 
not  disputed,  and  nothing  is  shown  to  suggest 
that  the  dur-ganteedar  is  merely  another  name 
either  for  the  ganteedar  or  the  late  zemindar. 
As  to  the  ganteedar,  besides  the  fact  of  his 
being  the  naib  of  the  former  proprietors,  it  in 
no  way  appears  that  he  held  the  gantee  for 
any  person  other  than  himself.  On  the  con- 
trary, the  lower  Court  has  found  upon  evi- 
dence that  the  ganteedar,  and  after  him  -the 
dur-ganteedar,  held  possession  (on  their  own 
account)  from  the  time  of  the  execution  of 
the  gantee-pottah,  and  there  is  no  reason  to 
disbelieve  this  evidence.  As  to  the  objec- 
tion that  the  former  zemindars  could  not 
execute  a  lease  to  the  prejudice  of  the  mort- 
gagee, whose  rights  have  been  purchased  by 
the  appellant,  the  fact  that  the  gantee-pottah 
to  Obhoy  Churn  was  granted  with  the  know- 
ledge and  consent  of  the  mortgagee  is  satis- 
factorily proved.  The  pottah  also  is  shown 
to  hav :  been  produced  during  the  lifetime  of 
the  mortgagee.  It  is  clear  that  the  appel- 
lant, after  his  purchase,  was  a  party  to  a 
suit  (as  the  mortgagee  himself  had  previously 
been)  in  which  this  deed  was  filed,  and  he 
did  not  object  to  it  at  that  time,  as  he  might 


have  done  if  he  believed  that  it  was  collu- 
sive. 

The  circumstances  detailed  in  the  judg- 
ment of  the  lower  Court  show  that  there  is 
nothing  suspicious  in  the  transaction  connect- 
ed with  this  gantee-pottah;  and  we,  having 
heard  the  evidence,  are  satisfied  with  the  con- 
clusion of  that  Court  that  the  gantee-pottah 
has  been  proved,  and  that  the  mortgagee 
assented  to  it.  We  affirm  the  judgment 
of  the  Lower  Appellate  Court,  and  dismiss 
the  appeal  with  costs. 


The  23rd  December  1864. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Hindoo  Law— Reversioner  (Suit  by,  to  set 
aside  Alienation) — Manager  and  'Trustee  for 
Brother's  Widow — Limitation— Adverse  Pos- 
session— Inheritance  (Sister's  Son). 

Case  No.  2161  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Mymensingh, 
dated  the  30th  May  1SO4,  reversing  a  deci~ 
sion  passed  by  the  Moonsiff  of  that  District, 
dated  the  19th  September  1&63. 

Bheem  Ram  Chuckerbutty  (Plaintiff), 
Appellant, 

versus 

Huree  Kishore  Roy  and  others  (Defendants), 

Respondents, 

Baboo  Anund  Chunder  Ghossal  for 
Appellant. 

Baboo  Grish  Chunder  Ghose  for 
Respondents. 

A  suit  by  a  reversioner  to  set  aside  an  alienation 
is  cognizable  if  the  title  of  the  reversioner  has  been 
injured  by  a  distinct  act  of  alienation,  and  if  the 
widow,  who  ought  to  have  brought  the  suit,  has  relin- 
quished her  life-interest,  and  signified  her  assent  to  the 
suit  proceeding. 

According  to  Hindoo  law,  one  brother  is  the  manager 
and  trustee  for  another  brother's  widow,  and  his  posses- 
sion is  not  adverse  to  her. 

A  sister's  son  is  not  an  heir  according  to  law. 

This  was  a  suit  on  the  part  of  a  rever- 
sioner to  set  aside  an  alienation. 

The  plaintiff  averred  that  the  widow, 
who  had  a  life-interest  in  the  properly 
alienated,  was  colluding  with  the  purchasers, 
and  neglected  to  bring  a  suit. 

The  widow,  after  the  suit  was  instituted, 
put  in  an  appearance,  and  stated  that  she  had 
relinquished  her  life-interest  in  the^  property 
to  the  reversioner,  and  that  she  had  no  objec- 
tion to  the  suit  proceeding.    The  defendants 
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also  did  not  object  to  the  suit  as  not  cogniz- 
able by  the  Court. 

It  appears  that  Shumbhoo  Nath  and  Bydo 
Nath  were  two  uterine  brothers.  Shumbhoo 
Nath  died  leaving  a  widow,  and,  amongst  other 
heirs,  the  plaintiff,  who  is  the  maternal  uncle's 
son  of  Shumbhoo  Nath.  Certain  properties 
belonging  to  Shumbhoo  Nath  were  sold  in 
satisfaction  of  a  claim  against  Bydo  Nath, 
and  this  suit  is  brought  to  set  aside  that  sale. 

The  Principal  Sudder  Ameen  remanded 
the  suit  for  a  finding  on  an  issue  as  to  who 
was  the  preferential  heir  of  Shumbhoo  Nath. 
the  phintiff  or  an  intervenor  who  had  started 
up  during  the  progress  of  the  suit.  When 
the  suit  came  back,  the  Principal  Sudder 
Ameen  dismissed  the  plaintiff's  suit,  holding 
that  it  was  birred  under  the  statute  of  limita- 
tions, inasmuch  as  it  was  not  brought  within 
twelve  years  from  the  death  of  Shumbhoo 
Nath,  and  that  the  widow  hid  never  been  in 
possession  within  twelve  years  prior  to  suit. 

On  the  appeal  coming  on  before  us,  the 
respondent's  pleader  takes  a  preliminary 
objection  that  this  suit  was  not  cognizable 
at  all,  inasmuch  as  the  title  of  the  rever- 
sioner was  contingent  on  the  death  of  the 
widow,  and  that,  as  she  was  alive,  bis  suit 
was  premature.  With  reference  to  the  limi- 
tation point,  he  urged  that  the  onus  of 
proving  that  the  possession  of  Bydo  Nath 
was  that  of  a  trustee,  and  not  adverse  to  the 
widow,  was  on  the  plaintiff,  and  that  he  had 
failed  to  prove  his  plea. 

We  think  that  this  suit  is  clearly  cogniz- 
able. The  title  of  the  reversioner  has  been 
injured  by  a  distinct  act  of  alienation,  and 
the  widow,  who  ought  to  have  brought  the 
suit,  has  relinquished  her  life-interest,  and  has 
signified  her  assent  to  the  suit  proceeding. 
The  decision  quoted  by  the  pleader  is  not  in 
point,  for  there  the  widow  set  up  a  deed 
which  was  not  injurious  to  the  reversioner, 
whose  suit,  under  such  circumstances,  was 
considered  premature. 

With  reference  to  the  limitation  point,  we 
think  that  the  Principal  Sudder  Ameen  was 
not  restricted  by  his  order  of  remand  from 
taking  up  and  trying  this  issue.  The  remand 
was  to  try  a  preliminary  issue  as  to  the  con* 
fleeting  claims  of  two  rival  heirs. 

The  onus,  we  think,  has  been  clearly 
thrown  on  the  wrong  party.  The  two 
brothers,  Shumbhoo  Nath  and  Bydo  Nath, 
were  joint  in  estate ;  and  on  the  death  of  Shum- 
bhoo Nath,  Bydo  Nath  would,  according  to 
Hindoo  usages,  be  the  manager  and  trustee 
for  {lis  brother's  widow.    His  possession  could 


not  be  adverse  as  against  her.  At  all  events,  if 
the  defendant  alleges  that  it  was  so,  it  is  a 
special  plea,  the  burthen  of  proving  which  is 
on  him.  The  case  must  be  remanded.  The 
Principal  Sudder  Ameen  will  decide  whether 
the  possession  of  Bydo  Nath  was  that  of  a 
trustee  or  adverse;  if  the  former,  limitation 
will  not  apply ;  if  the  latter,  and  the  possession 
has  been  adverse  for  more  than  twelve  years, 
it  will  apply.  The  Principal  Sudder  Ameen 
is  informed  that,  according  to  a  late  ruling  of 
the  Full  Bench,  a.  brother's  sister's  son  is  not 
an  heir  according  to  Hindoo  law. 


The  23rd  December  1864. 

Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Suit  for  Assessment— Section  28,  Act  X.  of 

1859. 

Case  No.  2250  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  pasted  by  ike 
Judge  of  Jessore,  dated  the  20th  May  1864, 
reversing  a  decision  passed  by  the  Deputy 
Collector  of  that  District,  dated  the  qth 
March  i86j. 

Modhoo  Soodun  Moitre  (Plaintiff), 
Appellant, 

versus 

Chundee  Churn  Bhudro  and  others 
(Defendants),  Respondents* 

Baboo  Nil  Madhub  Sein  for  Appellant 
None  for  Respondents. 

Suit  for  assessment  on  a  ryot  alleged  to  held  lacd 
within  the  plaintiff's  brimotur  estate.  Held  that,  as 
the  ryot  claimed  no  lakheraj  holding,  no  suit  under 
section  2y>,  Act  X.  of  1859,  could  lie,  and  that  the  odj 
questions  for  decision  were,  whether  the  defendant  vas 
ry»>t  of  the  plaintiff,  and,  if#  so,  what  rate  of  rent  tfce 
plaintiff  was  entitled  to  obtain  from  him. 

This  was  a  suit  for  assessment  on  a  not 
whom  the  plaintiff  staled  to  hold  land  within 
his  brimoiur  estate. 

The  first  Court  tried  the  suit  on  the  me- 
rits, and  gave  plaintiff  a  decree. 

The  Judge  has  reversed  that  decision,  and 
dismissed  the  suit.  He  considers  that  there 
is  confusion  in  the  plaint,  and  that  the  suit 
should  have  been  brought  ui  der  sect  on  28, 
Act  X.  of  1859. 

This  is  objected  to  on  special  appeal 
We  think  the  Judge  is  wrong.  The  not 
claimed  no  lakheraj  holding,  and  theiefoK 
no  suit  under  section  28  of  the  Act  cooM 
lie.     The  only   questions  for    decision  are, 
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whether  the  defendant  is  a  ryot  of  plaintiff, 
and,  if  so,  what  rate  of  rent  plaintiff  is  en- 
titled to  obtain  from  him. 

The  Judge's  decision  is  reversed,  and  the 
case  remanded  to  him  for  a  proper  decision. 


The  23rd  December  1864. 

Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Suit  for  Balance    of   Rent  on    Zur-i-peshgee 
Advance—Decretal  Order  (Form  of). 

Cases  Nos.  1926  and  1927  of  1804  under 
Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Behar,  dated  the  2nd  April  1864, 
reversing  a  decision  passed  by  the  Collector  of 
that  District,  dated  the  22nd  December  1863. 

Giree  Dharee  Sahoo  (Defendant),  Appellant, 

versus 

Mussamut  Buksun  alias  Jewun   (Plaintiff), 

Respondent. 

Baboos  laruck  Nat  A  Sein,  Bhoobun  Mohun 
Banerjee,  Ch under  Madhub  Ghose,  and 
Sreenath  Banerjee  for  Appellant. 

Mr.  C.  Gregory  for  Respondent. 

Plaintiff  having  given  a  lease  on  a  zur-i-peshgee  ad- 
vance to  the  defendant  was  declared  entitled  to  sue  for 
the  balance  of  rents,  after  giving  the  defendant  credit  for 
the  amount  of  his  advance. 

The  decretal  order  in  such  a  case,  after  pronouncing 
the  tenure  liable  on  cancelment,  should  go  on  to  say, 
accordingfto  section  78,  Act  X.  of  185Q,  that  it  will  be 
cancelled  if  the  arrear  be  not  paid  within  fifteen  days. 

TflKsc  two  suits  were  preferred  to  the  Col- 
lector, and  are  for  arrears  of  rent. 

It  appears  that  the  plaintiff  gave  a  lease  on 
zur-i-peshgee  advance  to  the  defendant. 
The  rent  cla  med  in  the  suits  is  for  the  ba- 
lance of  the  rents  of  1269  and  1270,  giving 
the  defendant  credit  for  the  entire  sum  of  his 
advance. 

It  has  been  argued  before  us  that  this 
suit  is  not  cognizable  by  the  Collector,  inas- 
much as  it  is  not  a  rent  suit,  but  a  suit  in 
which  the  question  involved  is,  whether  the 
advance  has  been  paid  off  or  not. 

Having  read  the  plaint,  we  are  of  opinion 
that  the  plaintiff  sues  for  rent.  He  might 
have  sued  for  a  larger  sum.  but  he  gives  the 
defendant  credit  for  what  is  due  to  him  on 
the  zur-i-peshgee,  and  sues  only  for  the  ba- 
lance. This  he  is  quite  competent  to  do.  We 
do  not  say  whether  the  zur-i-peshgee  has 
teen  paid  off  or  not. 


The  judgment  of  the  lower  Court  will, 
therefore,  stand  in  both  the  above  cases,  but 
the  decretal  order  should  have  been  in  the 
words  of  the  law  as  contained  in  section  78, 
Act  X.  of  1859 — i.  e%  the  Court,  having 
pronounced  the  tenure  liable  td  cancelment, 
should  have  gone  on  to  say  that  it  be  cancelled 
if  the  arrear  were  not.  paid  within  fifteen  days. 
Allowing  the  special  appellant  fifteen  days' 
time  to  pay  up  the  arrear  from  such  date  as  this 
order  may  reach  the  lower  Court,  we  declare 
the  special  appeal  dismissed  with  costs. 


The   22nd  December  1864. 

Present  • 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges.     . 

Suit  for  Possession  (under  Clause  6,  Section  23. 
Act  X.  of  1859)— Documentary  Evidence  (of 
Plaintiff). 

Case  No.  21 16  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Sarunt  dated  the  19th  May  1864, 
reversing  a  decision  passed  by  the  Deputy 
Collector  of  thai  District,  dated  1  rth  Septem- 
ber 186  j. 

Sheo  Pursun  Lall  and  others  (Plaintiffs), 

Appellants, 

versus 

Baboo  Ram  Narain  Singh  and  others 
(Defendants),  Respondents. 

Mr.  R.  T.  Allan  for  Appellants. 

Baboos  Dwarkanath  Mitter,  Unnoda  Pershad 
Banerjee,  and  Kishen  Succa  Mookerjec  for 
Respondents. 

In  a  suit  by  a  ryot  to  recover  possession  under  clause 
6,  section  23,  Act  X.  of  i-\59,  the  zemindar,  admitting 
a  tenancy  at  some  former  time,  should  show  that  it  has 
been  determined  The  judgment  of  the  lower  Court 
merely  stating  that  the  plaintiff's  tenure  had  lapsed,  and 
assigning  no  reasons,  was  set  aside,  and  the  suit  re- 
manded tor  trial. 

The  plaintiff  below  is  the  special  appel- 
lant. His  suit  is  brought,  under  the  provisions 
of  clause  6,  section  ^3,  Act  X.  of  1859,  for 
possession  of  5  5  beeghas  6  biswas  of  land,  from 
which  he  avers  that  he  has  been  illegally  eject- 
ed by  the  party  entitled  to  receive  the  rent  of 
the  same.  The  Court  of  first  instance  gave 
the  plaintiff  a  decree.  On  appeal,  the  judged 
observing  that  there  has  been  no  proof  of 
recent  possession  on  the  part  of  the  plaintiff, 
deputed  an  Ameen,  the  result  of  whose  en- 
quiry was  that  the  plaintiff  had  never  had 
possession.  On  receiving  this  report,  4he 
Judge  held  that  the  suit  of  the  plaintiff  was, 
in  his  opinion,  an  attempt  to  recover  possession 
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of  a  holding  lapsed  several  years  back.  He 
therefore  dismissed  the  plaintiff's  claim,  and 
decreed  the  appeal. 

In  special  appeal  it  is  contended  that,  as 
the  zemindar  admits  tenancy  at  some  time, 
and  the  Judge  has  found  that  the  tenure  has 
lapsed,  the  onus  was  on  the  zemindar  to 
show  that  the  ejectment  was  a  legal  one.  On 
the  other  hand,  it  is  argued  for  the  special 
respondent  that,  in  suits  .brought  under 
clause  6,  section  23  of  Act  X.  of  1859,  a 
tenant  must  show  a  subsisting  tenure  and 
an  illegal  ejectment 

We  have  been  referred  to  a  suit  for  rent 
brought  by  the  zemindar,  the  special  respond- 
ent, against  the  special  appellant.  But  this 
was  for  the  rent  of  5  beeghas ;  and  although 
in  that  suit  the  special  appellant  stated  that 
he  held  5  5  beeghas  6  biswas,  and  not  the  5 
beeghas  in  suit,  the  extent  erf  his  holding  was 
not  put  in  issue  or  adjudicated  upon. 

The  papers  of  the  patwara,  attested  copies 
of  which  have  been  filed,  the  originals  having 
been  destroyed,  show  a  tenancy  by  the  plaint- 
iffs of  55  beeghas  6  biswas.  The  Court  of 
first  instance  found  that  these  papers  had  not 
been  interpolated,  and  that  the  averment  on 
the  part  of  the  defendants,  that  5  beeghas 
ha4  been  changed  into  55  beeghas,  was  not 
substantiated. 

The  Judge's  decision  is,  we  think,  very 
meagre.  He  does  not  give  any  reasons  for 
distrusting  the  documen  ary  evidence  filed 
by  the  plaintiffs,  but  contents  himself  with 
observing  that  the  tenure  has  lapsed  without 
telling  us  when  it  lapsed.  It  may  be  that 
the  Judge's  opinion  was  that  the  plaintiffs, 
the  tenants,  had  failed  to  prove  possession 
within  a  period  prior  to  the  suit,  such  as  to 
amount  to  a  subsisting  tenure  not  barred  by 
the  law  of  limitation  as  laid  down  in  Act  X., 
but   he  has  not  found  distinctly  on  this  point. 

We  therefore  remand  the  suit  for  a  clear 
finding  as  to  when  the  tenure  lapsed,  and 
what  is  the  effect  of  the  documentary  evi- 
dence as  to  recent  possession  put  in  by  the 
plaintiffs. 


The  23rd  December  1864. 
Present; 
,  The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Putnee  (Reversal  of)— Mortgagees  (Acqui- 
escence of  Subsequent). 

Case  No.  468  of  1861. 

Regular  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Rajshahye,  dat- 
*    ed  the  28th  September  rS6r. 


Jotendro  Mohun  Tagore  (Plaintiff), 
Appellant, 

versus 

Biojo  Soonduree  Debee  and  others 
(Defendants),  Respondents. 

Mr.  R.  T.    Allan  and  Baboo  Sreenath  Doss 

for  Appellant. 

Baboos  Dwarkanath  Mitter  and  Mohesh 
Chunder  Chowdry  for  Respondents. 

A  putnee  may  be  set  aside  as  invalid  and  made  ia 
fraud  of  creditor?,  notwithstanding  the  acquiescence  ol 
subsequent  mortgagees. 

Suit  laid  at  Rs.  14,764-00. 

This  case  was  remanded  on  the  4th  Feb- 
ruary 1864  for  the  trial  of  the  following 
issue  drawn  up  by  the  High  Court  in  ap- 
peal :  Is  the  tenure  set  up  by  the  respond- 
ents valid  and  good  against  creditors  gener- 
ally, or  invalid  and  made  without  due  author- 
ity in  fraud  of  creditors. 

The  Principal  Sudder  Ameen,  after  taking 
evidence,  came  to  the  conclusion  that  the 
tenure  had  been  created  with  the  intent  to 
defraud  creditors,  and  that  it  was  consequent- 
ly invalid. 

For  the  right  understanding  of  the  case* 
it  is  necessary  to  give  a  short  account  of 
the  attending  circumstances.    Rajah  Bbyroh 
Indur  Narain   died   leaving   a  widow,  the 
defendant  Brojo  Soonduree  Debee.     By  vir- 
tue of  a  will  executed  by  her  husband,  tat 
defendant  was  authorized  to  create  putnee  tea* 
ures  and  do  all  other  acts  for  the  benefit  of  the 
estate,  and  on  the  9th  Assar  1264  (22nd  June 
1857)   she    granted    two    putnee    leases—1 
one  of  Mouzah  Pootia  to  Sreenath  Moftift, 
which  is  the  subject  of  the  present  litigation; 
and  the  other  of  Mouzah  Baroiparah  to  ax 
other  party.     For  the  first  putnee,  she 
ceived,  as  is  alleged,  a  bonus  of  Rs.  2.91 
and,   for  the    second,   Rs    4,qoo,   being 
total   of   Rs.   7,815.      These  putnees 
granted  in  order  to  enable  the  defendant 
pay  off,  from  the  bonus  received,  some 
the  more  pressing  of  her  husband's 
who  died  heavily  involved.      The  Raf 
estates  were  mortgaged  as  security  for 
loans  he  had  incurred ;  and  ultimately 
property  was  sold,  with  the  consent  of 
mortgagees,  by  public  auction,  by  the 
of  the  late  Supreme  Court,  and  pure 
by  the  plaintiff.     On  taking  possession 
the  property,  plaintiff  discovered  this 
created  putnee  which  he  now  sues  to 
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aside,  on  the  ground  that  it  had  been  fraudu- 
lently created  by  the  Ranee,  subsequent  to 
the  mortgage,  in  the  name  of  her  own 
relatives. 

What  we  have  to  consider  is,  whether  the 
putnee  tenure  under    litigation   is   valid   as 
having  been  created  in  good  faith  and  for  a 
valuable    consideration,  as    alleged    by    the 
defendant.     There  is  no  dispute  as  to  the  exe- 
cution of  the  putnee   lease.     The  attesting 
witnesses  prove  the  production  and  payment 
of  the  consideration  money  by  Huree  Sandyal 
on  the  part  of  the   lessee,  Sreenath  Moitro. 
It  was  counted  over  twice,  and  made  over  to 
the     Ranee's     agents.     Then     evidence    is 
brought  to  prove  that  this  money,  Rs.  2,915, 
was    immediately    paid    away    in    satisfac- 
tion of  three  of  the  late  Rajah's  debts,  viz.  : 
Rs.    2,025  t°    Soorjo  Pershad    Sookui,    on 
a  bond  in  the  name  of  Joy  Singh  Bhuratee  ; 
Rs.    550  in   satisfaction   of  a    decree    held 
by  Balee  Kishto ;  and  Rs.    1 ,000,  plus   1 50 
interest    (Rupees     1,150),     in      liquidation 
of  a  debt  to  one  Bhola   Nath  Kaha.     The 
Ranee   was  examined   by   commission,  and 
stated  that  the  money  had  been  disposed  of 
in  the  above  manner.     On  being  asked  how 
she     managed  to    pay    debts,     aggregating 
Rs.     3,725,  out  of    a     bonus    of     Rupees 
2,915,  she   stated    that   the   difference    had 
been  paid  from  the  bonus  received  on  account 
of  the  putnee  tenure  of  Baroiparah  created 
by   her  the  same  day.     We   have  also   the 
evidence  of    Tara   Chand   Moitro,  a  servant 
1  of  the   family,   who  was  nominated   by   her 
husband  in  his  will  as  the  person  to  be  con- 
sulted by  the  Ranee  Lin  all  business  matters. 
i.He  corroborates  the  statement  made  by  the 
Ranee,  and  deposes  that  the  lease  of  Pootia 
I  was  made  with  his  consent,  and  that  he  was 
•a  witness  to  the  instrument,  and  that  out  of 
[the  bonus  he  paid  the  sum  due  to  Soorjo 
[Pershad,  he  being  the  Sookui' s  Mookhtear. 
He  states  further  that  the  debts  due  to  Balee 
Kishto  and  Bhola  Nath  were  also  paid  ;   but 
the  does  not  inform   us   how   he  knew   that 
■these  claims  were  liquidated  with  the  money 
paid  as  a  bonus  for  this  putnee,  nor  is  he  able 
|o  say  anything  as  to  the  party  who  now 
bolds  possession  of  the  putnee.      The  evi- 
dence of  Ram  Kishto  Sircar  and  IssurChun- 
jfler  Ghose,  attesting  witnesses  to   the   lease, 
to  prove  the  payment  of  the  debts  from 
bonus,  but  they   do  not  speak   of  this 
m  their  own  knowledge,  for  they  did  not 
the  money  paid  to  the  creditor?.      Fur- 
r,  on   the  same  point,  we  have  the  evi- 
nce of  Bhola  Nath,  who  deposes  to  his  claim 
ving  been    satisfied;    and    we    are    told 


that  the  original  bond  of  Soorjo  Pershad 
Sookui  and  the  decree  obtained  by  Balee 
Kishto  were  returned  after  payment,  and 
filed  in  Court. 

Then  we  have  the  evidence  of  certain 
witnesses  to  prove  the  actual  possession  of 
Sreenath  Moitro  and  the  present  possession 
of  Soorut  Kaminee,  to  whom  he  made  over 
the  property  by  deed  of  gift# 

It  is  further  urged  that  the  bona  fides 
of  this  transaction  is  apparent  from  the 
Ranee's  having  made  distinct  mention  of 
these  two  tenures,  Pootia  and  Baroiparah,  as 
created  by  herself,  in  her  petition  to  the 
Supreme  Court  when  she  prayed  that  the 
property  of  her  husband  might  be  sold  to 
liquidate  the  debts  due  by  him  to  the  mort- 
gagees, and  that  the  mortgagees  acquiesced 
in  these  leases,  and  consen»ed  to  the  sale ; 
that  the  rent  payable  by  the  putneedar  is  fair, 
as  may  be  satisfactorily  shown  by  looking 
at  the  demand  for  mesne-profits  which  aver- 
ages Rs.  1,300  a  year,  and  the  rent  is 
Rs.  1,200,  and  no  other  conclusion  can  be 
come  to  than  that  the  Ranee  has  conducted 
herself  w  ith  the  greatest  honesty  throughout 
the  whole  transactions. 

From  the  evidence  that  has  been  adduced 
before  us,  we  find  that  two  villages,  Pootia 
and  Baroiparah,  were  let  in  putnee  by  the 
Ranee,  defendant,  on  the  9th  Assar  1 264,  B.S. ; 
that  for  the  former  she  received  a  bonus  of 
Rs.  2,915,  and  for  the  latter  Rupees  4,900, 
equal  to  Rs.  7,815.  At  this  point  we  are 
at  once  met  with  a  difficulty.  Which  of  these 
putnee  leases  was  prior  in  the  time  of  creation, 
and  for  which  was  the  bonus  money  first 
paid  in  ?  The  defendant  and  her  witnesses 
allege  that  the  debts  were  paid  from  the 
money  received  on  account  of  Mouzah  Pootia, 
But,  for  all  that  is  brought  before  us,  it  is 
just  as  likely  that  these  claims  were  satisfied 
from  the  bonus  paid  on  account  of  Baroipa- 
rah ;  and  we  find  from  the  Ranee's  own  state- 
ment that  such  was  partly  the  case,  and  it  is 
therefore  clear  that  the  money  paid  as  bonus 
for  the  two  mehals,  if  any  were  really  paid 
for  Mouzah  Pootia,  was  paid  at  or  about  the 
same  time.  But  it  is  singular  that  the  Ranee 
and  her  witnesses  should  have  taken  the 
trouble  to  detail  what  was  done  with  so  much 
of  the  money,  and  omit  all  account  of  what 
became  of  the  remainder,  amounting  to 
Rs.  4,000.  It  is  said  that  there  was  a 
pressure  upon  the  Ranee  on  account  of  cer* 
tain  debts.  But  no  evidence  has  been  adduc- 
ed to  show  that  there  was  at  this  particular 
time  any  unusual  pressure,  or  that  the  parties 
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whose  debts  were  liquidated  were  insisting 
oq  the  satisfaction  of  their  claims  ;  and  when 
we  consider  the  position  of  the  parties,  the 
lessor  and  lessee  and  present  incumbent,  we 
cannot  fail  to  see  that  there  are  good  grounds 
for  questioning  the  bona  fides  of  this  lease, 
notwithstanding  the  acquiescence  of  the 
mortgagees  and  the  apparent  frankness  of  the 
petition  to  the  Supreme  Court,  which,  it  is 
alleged,  disclosed  the  real  state  of  affairs 
without  any  disguise. 

Had  we,  by  the  production  of  any  evi- 
dence on  the  part  of  the  defendant,  been 
able  to  ascertain  that  the  Ranee  was  a  person 
capable  of  looking  after  her  own  affairs,  and 
that  she  did  so,  we  should  give  great  consi- 
deration to  her  evidence ;  but  knowing  how 
completely  native  ladies  of  rank  are  in  the 
hands  of  their  servants,  we  look  Jupon  this 
evidence,  in  the  absence  of  any  proof  of  her 
capacity  and  management,  as  open  to  the 
greatest  suspicion.  We  cannot  say  that 
she  is  speaking  from  her  own  knowledge ;  and 
if  she  be  not,  her  evidence  is  worthless.  We 
may  at  the  same  time  dismiss  all  the  evidence 
as  to  the  payment  of  the  bonus  by  Sreenath 
Moitro's  agent  without  further  considera- 
tion ;  for,  though  it  goes  to  prove  the  payment 
of  the  bonus,  it  cannot  be  held  to  be  worthy 
of  credit  when  the  surrounding  circumstan- 
ces are  borne  in  mind.  We  may  also  throw 
out  the  evidence  of  the  witnesses  who  speak 
to  the  payment  of  the  debts;  for,  even  if 
their  evidence  be  true,  it  still  remains  ques- 
tionable whether  the  money  paid  was  not 
derived  from  the  bonus  received  on  account 
of  the  putnee  of  Baroiparah. 

We  come,  then,  to  the  position  of  the  par- 
ties to  this  lease.  The  putneedar,  Sreenath 
Moitro,  is  the  uterine  brother  of  the  late 
Rajah  Bhyrub  Indur  Narain ;  and  though 
he  was  adopted  into  another  family,  no 
attempt  has  been  made  to  argue  that  such 
adoption  extinguished  the  ties  of  natural 
affection,  and  made  the  brothers  strangers 
to  each  other.  On  ist  Maugh  1265,  Sreenath 
Moitro  conveyed  this  property  by  a  deed 
of  gift  to  Soorut  Kaminee  Debee,  his  niece, 
and  the  daughter  of  the  Ranee,  defendant,  by 
her  husband,  the  late  Rajah  Bhyrub  Indur 
•Narain.  It  is  admitted  also  that  the  family- 
dwelling  is  situated  on  some  lakheraj  land 
in  Mouzah  Pootia,  and  that  the  malgoozaree 
lands  of  that  village  surround  it.  Taking, 
then,  together  this  circumstance  with  the 
relationship  existing  between  the  panies  to 
the  lease,  we  think  there  arises  a  very 
vjplent  presumption,  which  it  would  require 


the  strongest  evidence  to  rebut,  that  the  lease 
was  created,  not  so  much  in  fraud  of  creditors, 
as  to  secure  a  sufficient  maintenance  to 
the  family  of  the  Rajah  out  of  the  rains 
of  his  property,  the  sale  of  which  was 
inevitable ;  and  it  was  worth  the  defendant's 
while  to  pay  an  apparently  adequate  rent 
for  the  putnee  in  order  to  escape  from 
disagreeable  inquiries;  and  as  for  the  parade 
of  these  two  putnees  in  her  petition  to  the 
Supreme  Court,  that  was  in  furtherance  of 
her  object  to  give  a  strong  colour  of  honestr 
to  the  transaction  in  which  the  mortgagers 
acquiesced.  Their  assent,  however,  aids 
nothing  to  the  validity  or  otherwise  of  the 
leases,  as  they  but  acquiesced  in  the  sale  of 
the  estate  of  the  Rajah,  a  course  which  was 
for  their  own  advantage.  The  Ranee's 
petition  to  the  Supreme  Coutt  was  presented 
in  April  1858,  and  the  sale  took  place  in  the 
following  November,  while  the  putnee  was 
created  on  22nd  June  1857. 

Looking,    therefore,    to   all   the    circum- 
stances of  the  case — the  relationship  of  tfee 
parties ;  the  transfer  of  the  tenure  from  one 
to  another;  the   character  of  the  property, 
being  the   village  within  which  the  family* 
dwelling  is  situated  ;  the  absence  of  all  satis- 
factory proof  of  the  payment   of  consider- 
ation ;  the  failure  to  give  satisfactory  proof  of 
the  disposal  of  the  consideration  money  which 
defendant  undertook  to  do;  the  suspicions 
character  of  the  evidence  to  prove  the  pos- 
session of  the  putneedar ;  the  want  of  proof 
that  there  was  any  particular  pressure  wbick 
rendered  it  necessary  to  create  this  tenure; 
and  the  fact  that  a  sum  of  Rs.  4,900,  more 
than  sufficient  to  pay  these  claims,  if  so  press- 
ing, was  available,  and  rendered  it  ur neces- 
sary to  create  a  second  putnee — we  can  cone 
to  no  other  conclusion  than  that  this  puinee 
was  not  created  in  good  faith,  but  with  the 
intention     of    securing    some    kind     of    a4 
maintenance     for     the    family     when    the 
Rajah's  property  was  sold  in  satisfaction  of 
the  claims  of  his  creditors,  and  that  no  coo-f 
sideration  passed  from  Sreenath  Moitro  m 
the  Ranee.     Under  this  view    of  the  case*! 
we  concur  in  the  opinion  in  regard  to  tbisl 
tenure   come   to   by   the   Principal    Sudden 
Ameen,  and   reverse   the  order  of  the  krwerl 
Court  passed  on  the  28th  September  1861,  and 
direct  that  possession  be  given  to  the  plaint- 1 
iff  with    mesne-profits    for    the    period   as 
claimed,    and    costs    in    both    Courts  wiio 
interest  on  the  costs  from  date  of  decisioi 
to    date    of    liquidation.     Interest   will  be 
allowed    upon  mesne-profits  from  the  da* 
that  their  amount  is  ascertained. 
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The  23rd  December  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karn 
Puisne  Judges. 

Res  adjudicata—  Non-suit 

i  Case  No.  115  of  1864. 

!  Regular  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Behar,  dated  the 
22nd  December  1863. 

Gunput  Loll  (Plaintiff),  Appellant, 
versus 

Khedoo  Loll  and  another  (Defendants), 
Respondents. 

Mr.  R.  T.  AUan%frMoonshee  Ameer  AH 
for  Appellant. 

Baboo  Khetturnath  Bose  for  Respondents. 

Suit  laid  at  Rs.  5,873,  4  *« »  9  Pie- 

This  suit  was  brought  at  a  time  when  the  present 
1  defendant  was  unsuccessful  in  the  lower  Court  in  a 
[separate suit  involving  the  same  matter,  and  while  the 
[ appeal  was  pending  in  the  High  Court,  where  the  posi- 
iKon  of  the  parties  was  reversed,  and  a  decree  given  in 
f  lawor  of  the  present  defendant.  Held  that  the  lower 
I  Ceurt  was  wrong  in  non-suiting  the  plaintiff  in  this  case, 
X  and  that  the  case  should  have  been  allowed  to  proceed, 
1  nbiect  to  the  eventual  decision  of  the  separate  appeal 
i  Wthe  other  case,  as  the  present  plaintiff's  position  (which 
Ik  lost  by  the  decision  of  the  High  Court)  might  be 
j^qpin  restored  to  him  by  the  Privy  Council. 
\  With  reference  to  the  peculiar  state  of  the  parties, 
[-J*  case  was,  by  consent,  ordered  to  be  restored  to  the 
\%  of  the  lower  Court  pending  the  decision  of  the 
r  ftivy  Council. 

!  This  case  comes  up  to  us  in  appeal  on  a 
tttere  point  of  law,  which  arises  out  of  an- 
[#her  case  between  the  same  parties  decided 
Ify  Justices  E.  Jackson  and  A.  A.  Roberts 
on  the  22nd  of  June  1863. 
[  The  suit,  in  the  appeal  now  before  us,  was 
[bought  at  a  time  when  Khedoo  Loll  had 
jbeen  unsuccessful  in  a  separate  suit  involv- 
Jog  the  whole  of  the  property  claimed, 
which  suit  had  been  decided  in  the  Civil 
Courts  in  the  present  appellant's  favoar  and 
^gainst  Khedoo  Loll,  and  while  the  appeal 
tas  still  pending  in  the  High  Court. 

By  the  decision  of  the  High  Court  above 
alluded  to,  the  position  of  the  parties  was 
reversed,  and  a  decree  was  given  in  favour  of 
the  then  plaintiff,  Khedoo  Loll. 

In  this  state  of  things,  Mr.  Allan  urges 
for  the  appellant,  Gunput,  that  the  lower 
Court  was  wrong  in  non-suiting  the  plaintiff, 
lad  that  this  case  should  be  allowed  to  go  to 
trial  on  its  merits,  as  the  case  legitimately 
irose  out  of  the  former  one,  and  that  fresh 

Vol,  i. 


evidence  should  have   been  taken   for  that 
purpose. 

The  Principal  Sudder  Ameen,  we  think, 
was  not  quite  consistent  in  non-suiting  the 
plaintiff.  On  his  showing,  and  on  the  deci- 
sion of  his  own  Court,  which  at  that  time 
had  not  been  reversed,  he  should  have  allowed 
the  case  to  proceed,  subject  to  the  eventual 
decision  of  the  separate  appeal  in  the  other 
case,  which  embraced  the  whole  position  and 
transaction  of  both  parties. 

So  far  we  agree  with  Mr.  Allan.  The  po- 
sition which  the  plaintiff  oace  had  when 
he  started  this  suit,  and  which  he  lost  by  the 
judgment  of  the  High  Court  in  June  1863, 
may,  it  is  possible,  be  again  restored  to  him 
by  a  decree  of  the  Privy  Council.  If  this 
should  happen,  he  will  have  regained  his 
right  to  sue.  But  until  that  decision  be 
pronounced,  the  plaintiff  would  be  barred 
under  section  2  of  Act  VIII.  of  1859,  and 
could  not  be  suffered  to  prosecute  his  fresh 
case  to  an  issue.  We  cannot  help  any  hard- 
ship that  may  be  inflicted  on  Mr.  Allan's 
client  by  any  lapse  of  time  between  this  and 
any  decision  of  the  Privy  Council,  which 
said  lapse  of  time  may,  it  is  urged,  obliterate 
evidence  which  the  plaintiff  might,  as  he 
contends,  be  able  now  to  produce. 

Looking  at  the  peculiar  state  of  the  parties  • 
in  these  two  cases,  we  think  that  there  can 
be  no  objection  to  the  case  beim?  simply  re- 
stored to  the  file  of  the  lower  Court,  which 
Court  will,  however,  take  no  fresh  evidence, 
and  will  proceed  no  further  until  the  result 
of  the  Privy  Council  decision  be  known.  If 
that  decision  be  adverse  to  the  plaintiff,  it  is 
admitted  that  his  right  of  action  in  this  pre- 
sent appeal  will  be  cut  away.  If  it  be 
decided  in  his  favour,  the  right  will  survive. 

The  pleader  for  the  respondent,  when  this 
state  of  the  case  was  clearly  laid  before  the 
Court,  had  no  objection  to  urge. 

Our  decision,  then,  must  be  that  the  appeal 
be  decreed ;  that  the  order  of  non-suit  be  re- 
versed ;  and  that  this  case  be  restored  to  the 
lower  Court,  which  will  merely  retain  the 
same  on  its  file,  and  will  abstain  from  all 
further  proceedings  until  the  result  of  the 
separate  appeal  to  the  Privy  Council  be 
known,  when  it  will  take  steps  accordingly. 
In  this  present  appeal,  each  party  may  pay 
his  own  costs. 


The  33rd  December  1864. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  Campbell^ 

Puisne  Judges. 
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Mortgages. 
Case  No.  1871  of  1864. 

Special  Appeals  from  a  decision  passed  by  Mr. 
W.  Ainslie,  Judge  of  Patna,  dated  the  nth 
May  1854,  reversing  a  decree  of  Moulvie  Saka- 
wut  H ossein,  Principal  Sudder  Ameen  of 
that  District,  dated  the  6th  February  1864, 

Sheik  Mahomed  Buksh  (Defendant), 
Appellant, 

versus 

Thakoor  Dyal  Singh  (Plaintiff),  Respondent. 

Messrs,  A.  F.  Lingham  and  C.  Gregory  for 

Appellant. 

Mr.  R.  E.  Twiddle  and  Baboo  Bhuggobutty 
Churn  Ghose  for  Respondent. 

Case  No.  21 12  of  1864. 

Mahomed  Wasil  (Defendant),  Appellant, 

versus 

Thakoor  Dyal  Singh  (Plaintiff),  Respondent. 

Mr.  John  Baptist  and  Moonshee  Ameer  Ah 

for  Appellant. 

Mr.  R.  E.  Twidale  and  Baboo  Bhuggobutty 
Churn  Ghose  for  Respondent. 

A  mortgagee  (if  unable  to  obtain,  or  if  deprived 
of,  possession  of  the  property  mortgaged)  may  sue 
for  tne  consideration-money. 

A  mortgagee  in  possession  is  required  to  account  to 
the  mortgagor,  previously  to  being  allowed  to  fore- 
close. 

Where  the  mortgagor  represents  himself  as  the  owner 
of  the  property  mortgaged,  though  another  party  in 
'another  suit  alleged  himself  to  be  the  real  owner,  and 
afterwards  denied  the  allegation,  yet,  as  the  mortgagor 
dealt  with  the  mortgagee  as  principal,  he  is  liable  to 
the  mortgagee. 

The  special  appellant  in  No.  1871  is 
Mahomed  Buksh;  in  21 12,  the  special 
appellant  is  Mahomed  Wasil.  They  were 
both  sued  in  the  present  case  by  plaintiff, 
one  Thakoor  Dyal  Singh,  on  the  allegation 
that  Mahomed  Buksh  had  represented  him- 
self in  the  first  instance  as  the  proprietor  of 
certain  property  which  he  mortgaged  to 
plaintiff ;  that  thereafter  Mahomed  Buksh 
^  stated  that  he  was  onlv  acting  in  a  fictitious 
name  for  Mahomed  Wasil,  who  was  the  real 
proprietor,  and  therefore  plaintiff  sued  both 
for  the  money  advanced.  Plaintiff  added  that 
he  had  given  consideration  to  Mahomed 
Buksh;  and  dealt  with  him  primarily;  that 
he  go{  possession,  but  that,  in  the  execution 
of  a  decree  obtained  by  a  third  party  against 
Meer  Nawab,   the    property    was    declared 


to  be  the  property  of  the  last  named,  and 
plaintiff  was  ousted  by  process  of  law. 

Defendant,  Mahomed  Wasil,  pleads  that 
the  property  was  held  benamee  by  Mahomed 
Buksh,  cousin  of  Mahomed  Wasil,  for  Meer 
Nawab.       Mahomed    Buksh    supports  this 
defence.      It   may  be  well  here  to  notice 
that  the   decision  of  the  Principal  Sudder 
Ameen    of  Paina  of    22nd    January    18&2 
shows  that  Mahomed  Wasil  sued  to  reverse 
the  sale  in  execution  above  referred  to,  on 
the  plea  that  the  property  was  his,  though 
held  in  the  name  of  Mahomed  Buksh.    Ma- 
homed  Buksh  at  first  supported   and  then 
denied   this   statement  of  Mahomed  Wasil. 
Mahomed  Wasil  now  denies  both  the  plaint 
and  the  vakalutnamab.      The  result  of  the 
suit  was  the  dismissal  of  the  claim  of  Ma- 
homed Wasil.     Thus,  the  pioperty  was  left 
that  of  the  decree-holder,  who  executed  hit 
decree  against  the  property  of  Meer  Nawab, 
and  plaintiff  remains  ousted. 

The  first  Court  held  that  it  was  proved 
that  Meer  Nawab  gave  the  mortgage  and 
received  the  money  advanced  on  it,  sad 
dismissed  plaintiff's  case. 

Plaintiff  appealed,  and  the  Judge  has  de- 
creed the  appeal,  giving  plaintiff  a  decree 
jointly  and  severally  against  both  defendants. 
They  each  appeal  specially. 
Mahomed  Buksh  urges — 
1st.  That  the  mortgage-deed,  signed  bj 
him,   conveyed  to  plaintiff  only  a  right  to 
the    property   mortgaged,  and   not  for  the 
money  advanced  and  now  sued  for.  * 

2nd.  That,  as  plaintiff  relinquished  the 
property  voluntarily,  he  has  no  just  ground 
for  his  present  action. 

jrd.  That    plaintiff's    cognizance   of  the  ] 
fact  that  he  was  not  dealing  with  a  principal 
has  not  been  enquired   into,  and  that  tbOi 
plaint  shows  that  he  was  aware  of  that  fact. 

4th.  That    the    rights     and     interests 
Meer  Nawab  alone  were  sold  in  exec 
and  that  thus  plaintiff  was  not  in  any  «aj 
injured.    . 

On  this  special  appellant's  first  plea,  we  1 
mark  that  a  perusal  of  the    mortgage-do 
and  a  consideration  of  all  the  circumstan 
on  the  record  clearly  show  that  the  deed 
venanted   to   plaintiff  possession  of  certani| 
land  in  mortgage  for  a  certain  sum  advan 
and  that  such  possession  was  a  condti 
precedent   to   the   money   being    advan 
It   is   clearly   laid   down   (vide  Macph 
on  Mortgages,  pages  226  and  237,  and 
there  cited)  that  a  mortgagee  may,  for 
and  sufficient  cause,  such  as  not  obi 
or    being   deprived    of    possession   of  tM 
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property  by  process  of  law  as  here,  sue 
for  the  money  which  he  has  thus  become 
entitled  lo  claim  in  consequence  of  the 
mortgagor's  breach  of  contract. 

On  the  2nd  plea  we  will  merely  observe 
that  we  are  satisfied  that  plaintiff  was  dis- 
possessed by  due  process  of  law. 

On  the  3id  plea  we  remark  that  the  facts 
found  by  the  Judge  and  on  the  record 
clearly  show  that  plaintiff  dealt  with  Maho- 
med Buksh  as  the  principal.  It  was  only 
on  the  consequent  proceedings  that  plaintiff 
discovered,  from  the  various  pleas  of  benamee 
which  then  appeared,  that  there  was  doubt 
as  to  which  defendant  was  the  principal,  and 
thus  he  has  sued  both.  As  far  as  Mahomed 
Buksh  is  concerned,  we  hold  that  he  has  been 
sued  rightly. 

The  4th  plea  is  one  which  we  are  sur- 
prised the  pleader  should  urge.  What  was 
sold  in  execution  was  a  substantial  property, 
and  not  the  shadow  of  a  name  which  the 
pleader  has  attempted  to  urge  that  it  was,  as 
a  proper  plea. 

On  the  above  grounds  we  dismiss  the 
special  appeal  of  Mahomed  Buksh  with  costs. 

On  the  appeal  of  Mahomed  Wasil,  who 
nrges  the  same  pleas  as  the  first  and  second 
of  Mahomed  Buksh's  special  appeal,  we  need, 
so  far  as  concerns  these  pleas,  merely  refer 
to  onr  judgment  above.  It  is  to  be  observed 
that  Mahomed  Wasil  did  not  execute  the 
deed  under  which  the  money  is  claimed. 

The  separate  pleas  taken  by  Mahomed 
Wasil  are  that  the  mortgagee  (plaintiff) 
should  have  shown  what  he  had  realized 
from  the  usufruct  while  in  possession  ;  and 
that  the  statement  in  the  plaint  of  this  spe- 
cial appellant,  when  he  sued  to  reverse  the 
sale  on  the  allegation  of  the  property  being 
his,  should  not  bind  him. 

On  the  first  of  these  objections  we  remark 
that,  when  a  mortgagee  has  not  been  ousted 
from  possession,  the  law  contemplates  that  he 
shall  account  to  the  mortgagor  previous  to 
being  allowed  to  foreclose  (see  sections  7 
And  8,  Regulation  XVII.  of  1806).  But  such 
is  not  the  case  here. 

On  the  second  of  these  objections  we  are 
of  opinion  that,  although  Mahomed  Wasil 
did  sue,  calling  himself  the  real  owner  of  the 
property,  still,  as  it  has  been  held  that  Maho- 
med Buksh  is  the  party  found  to  be  the  one 
who  dealt  with  plaintiff  as  principal,  and 
is  liable  accordingly,  plaintiff,  under  such 
circumstances,  should  not  look  to  both 
parties    for    the    same  individual   liability, 

and  accordingly  he  cannot  look  to  Maho-  \ 


med  Wasil,  nor  in  fact  does  he  press  us  . 
to  sustain  the  decree  against  him.  The 
above  remarks  dispose  of  the  objections  urged 
by  Mahomed  Buksh  to  the  exemption  of 
Mahomed  Wasil.  We,  accordingly,  dismiss 
appeal  No.  1871  with  costs,  and  decree  ap- 
peal No.  21 12,  but  think  that  Mahomed 
Wasil  may  well  bear  his  own  costs  under  the 
circumstances  of  the  case. 


The  23rd  December  1864. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  G. 
Campbell,  Puisne  Judges. 

Enhancement  of  Rent  of  ancient  Dependent 
Talook  (under  the  Old  Law). 

Case  No.  605  of  1864. 

Regular  Appeal  from  a  decision  passed  by  Mr. 
A.  W.  Russell,  Judge  o/Jessore,  dated  the  1st 
September  1862. 

Radheeka  Chowdrain  (Plaintiff),  Appellant, 

versus 

Rammohun  Ghose  and  others  (Defendants), 

Respondents. 

Mr.  R.  T.  Allan  and  Baboo  Unnodapershad 
Banerjee  for  Appellant. 

Baboo  Baney  Mad  hub  Banerjee 
for  Respondents. 

A  dependent  talookdar,  whose  tenure  was  in  existence 
before  the  Permanent  Settlement,  is  entitled  to  protec- 
tion under  section  49,  Regulation  VIII.  of  1793,  unless 
his  zemindar  can  prove  a  title  to  enhance  rent  under 
section  5 1  of  that  law. 

This  is  a  case  remanded  on  the  6th  of 
August  1863,  by  Justices  L.  S.  Jackson  and 
£.  Jackson,  in  order  that  the  Judge  might 
find  whether  the  plaintiff,  zemindar  of  a 
part  of  Pergunnah  Hoogla,  was  able  to  prove 
his  right  to  enhance  the  tenure  of  the  defend- 
ant, under  section  51,  Regulation  VIII.  of 

1793- 
The  High  Court  then  ruled  that  the  tenure 

was  not  one  which    was    protected    under 

section  49  of  that  law,  but  it  threw  on  the 

plaintiff    the    burden    of  proving  his  right 

to  enhance  under  any  one  of  the  points  laid 

down  in  the  latter  section. 

The  Judge,   having  taken  oral  evidence* 
tendered  by  the  plaintiff,  has  still  found  the 
plaintiff  not  entitled  to  enhance. 

It  seems  quite  clear  that  the  tenure  was  in 
existence  as  a  dependent  talook  before  the 
Perpetual  Settlement  under  a  sunnud,  arjd 
that  a  settlement  was  concluded  with  the  de- 
fendant in  1188  B.  S.  at  a  jumma  of  Rs.  3^ 
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Receipts  were  filed  by  the  defendant  to 
show  that  rent  had  been. paid  at  an  unvary- 
ing rate  ever  since  that  time. 

To  rebut  this  the  plaintiff  has  adduced 
oral  evidence  6f.  witnesses,  two  of  whom 
state  that  other  talooks  in  the  same  pergun- 
nah  of  the  same  nature  have  been  enhanced 
by  the  plaintiff,  but  only  one  witness  men- 
t  ons  the  names  of  such  talooks,  and  no 
other  proof  of  any  such  enhancement  of 
tenures  exactly  in  the  same  condition  is  pro- 
duced. 

We  say  this,  because  two  decisions  cited 
(31st  of  May  1859,  regular  appeal,  and  spe- 
cial appeal  1296  of  1864,  17th  of  December) 
show  that  the  conditions  of  those  tenures, 
then  declared  liable  to  enhancement  by  this 
very  zemindar  as  plaintiff,  were  entirely 
different.  In  one  case  the  talooks  rested  on 
no  sunnud,  and  the  status  of  the  defendant 
was  not  even  proved ;  and  in  the  other  the 
jumma  was  shown  to  be  fluctuating,  and  the 
date  of  its  creation  was  unknown. 

A  third  case,  cited  from  Hay's  Reports  of 
February  1863,  page  290,  was  wholly  against 
the  plaintiff,  and  in  the  defendant's  favour. 

We  hold,  then,  that  the  Judge  was  fully 
justified  in  decreeing  that  the  plaintiff  had 
not  proved  the  existence  of  any  special  cus- 
tom as  he  must  do  in  order  to  enhance  the  rent. 

But  Mr.  Allan  showed  us  that  the  Judge 
had  refused  to  allow  certain  jumma  wasiU 
baket  papers  to  be  filed  by  the  plaintiff  on 
the  ground,  apparently,  that  the  order  of 
remand  limited  the  plaintiff  to  the  first  point 
laid  down  in  section  59.  In  this  we  think 
the  Judge  was  wrong.  The  order  of  remand 
gave  the  plaintiff,  as  it  seems  to  us,  the  bene- 
fit of  the  whole  of  the  section ;  and  if  oral 
evidence  could  be  taken  on  the  first  point, 
any  further  evidence  might  also  be  taken  on 
the  second  point — viz.,  that  the  defendant  had 
received  abatement  of  his  jumma,  and  was 
thus  liable  to  enhancement. 

We  have,  however,  admitted  these  papers 
ourselves,  as  they  were  produced  by  a  ser- 
vant of  the  plaintiff,  and  sworn  to  as  coming 
from  the  zemindar's  records.  The  hand- 
writing too  was  sworn  to  by  the  witness 
producing  them. 

These  papers  would  seem  to  show  that 
the  rent  had  varied,  and  that  larger  sums 
than  Rs.  39  were  entered  as  the  yearly 
receipts.  But  it  is  obvious  that  such  docu- 
ments, coming  from  the  records  of  the  plaint- 
iff, wholly  uncorroborated  and  at  variance 
wigi  what  is  disclosed  by  every  other  part  of 
the  cafe,  are  quite  insufficient  to  lead  us 
tOvdccree  the  plaintiff's  claim. 


We  can  only  conclude  that  the  defendant 
is  a  talookdar  designedly  and  fully  protected 
by  the  terms  of  the  Perpetual  Settlement, 
unless  his  zemindar  can  prove  a  tide  to 
enhance  rent,  and  further  that  such  proof 
is  absolutely  wanting  on  the  zemindar's 
part. 

In  this  view  we  confirm  the  Judge's  finding, 
and  dismiss  this  appeal  with  costs. 


The  23rd  December  1864. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puune  Judges. 

Written  Promise  to  pay  when  able— Limita- 
tion. 

Case  No.  226  of  1864. 

Regular  Appeal  from  a  decision  of  the  Judge  of 
Rajshahye,  dated  the  2nd  April  1864. 

Messrs.  R.  Watson  and  Company  (Plaintiffs), 

Appellants, 

versus 

Mr.  C.  G.  Blechynden  (Defendant), 
Respondent. 

Mr.  K.  T.  Allan  for  Appellants. 
Mr.  JR.  V.  Doyne  for  Respondent. 

In  a  written  promise  to  pay  "  when  !  am  able," 
those  words  are  not  to  be  treated  as  mere  surplusage, 
but  as  a  binding  part  of  the  contract.  The  promisee's 
cause  of  action  does  not  accrue  until  the  promisor  is  in 
circumstances  to  pay. 

This  is  a  suit  for  Rs.  11,665-9*1 
upon  a  written  promise  to  pay,  dated  13th 
April  1854.  The  promise  is  coached  in  the 
following  terms  :  "  Having  no  means  of  dis- 
proving the  accuracy  of  the  above  accounts, 
I  agree  to  make  arrangements  for  their 
liquidation  the  moment  my  circumstances 
permit." 

The  principal  question  is  whether  the  suit 
is  now  barred  by  the  Law  of  Limitation  (Act 
XIV.  of  1859),  nearly  10  years  having  elaps- 
ed between  the  promise  and  the  date  of 
suit.  The  term  of  limitation  is  three  yean; 
if  the  cause  of  action  from  which  that 
term  runs  were  from  the  date  of  the 
promise,  the  suit  would  be  far  out  of  time 
The  test  in  such  cases  would  be  this — from 
what  date  was  it  in  the  power  of  the  pro- 
misee to  enforce  his  claim  from  the  promisor? 
Now.  it  seems  to  have  been  settled  in  Eng- 
lish cases  that,  however  vague  is  a  conditio* 
to  pay  "  when  I  am  able,"  those  words  an 
not  to  be  treated  as  mere  surplusage  withool 
meaning,  but  do  in  fact  form  a  binding  put 
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of  the  contract,  so  that  the  promisee  cannot 
sue  till  the  time  when  the  condition  is  ful- 
filled.   The  point  seems  to  be  one  in  respect 
of  which  no  distinction  can    be    drawn    in 
principle  between  England  ana*  this  country. 
Accordingly,  it  does  not  seem  to  be  disputed 
that,  in  this  case,  the  promise  of  13th  April 
1814,  on   which   plaintiffs  sue,  constituted  a 
new  conditional  contract,  the  defendant  pro- 
mising to  pay,  and  the  plaintiffs  promising  to 
give- him  time  till  his  circumstances  permitted 
him  to  pay ;  and  both  sides  are  agreed   that 
the   cause    of    action  arose  from    the  time 
when    defendant's  circumstances  were   such 
as  to  permit  him  to  pay.     Plaintiff  contends 
that   defendant    has  been,  till    recently,    in 
needy  circumstances,  and  unable  to  pay ;  that 
limitation    has,    therefore,    not  run    against 
him;  and   he  says  that,  in  December  1862, 
defendant  got  a  good  appointment,  and  has 
become  able  to  pay.     Defendant  has  pleaded 
inability,    and  his  Counsel    argues  that,    if 
able  to  pay  now,  he  was  able  to  pay  long 
ago,  and  the  suit  is  barred  by  limitation  ;  that, 
if  he   was  not  able  to  pay  before,  he  is  no 
more  able  to  pay  now,  and  therefore  is  not 
yet    liable  under  the  condition  of  the   con- 
tract.    When  he  was  examined  in  the  Court 
below,    he    was  not  sufficiently  interrogated 
regarding  his  means  and  circumstances,  nor 
driven,  as  he  might  have  been,  to  one    horn 
of  the  dilemma  on  which  he  seeks  to  place 
the  plaintiff;  and  being  present  in   Court, 
we   have  examined  him  here.      He  says  that 
he  has  never  been  in  a  position  to  lay  down 
the    amount    for    which    he    is  sued,    and 
it    appears    from   his    statements   that    his 


enterprises  have  been  unfortunate  and  unre- 
munerative ;  he  has  (as  he  puts  it)  been 
able  to  live,  and  that  is  all.  It  seems  then 
that,  according  to  the  statements  on  both 
sides,  the  defendant  has  been,  till  recently, 
an  unthriving  unprosperous  man  ;  and,  under 
the  view  of  the  contract  and  law  above 
stated,  limitation  has  not  run  to  bar  plaintiff. 
The  case  cited  by  the  Judge,  Tanner  versus 
Smart,  is  not  applicable.  In  that  case  the 
promise  to  pay  was  within  the  term  of 
limitation,  and  the  question  decided  was  one 
on  the  pleadings — namely,  whether  the  evi- 
dence supported  the  declaration. 

The  only  remaining  question  then  is,  whe- 
ther the  defendant  is  now  able  to  pay.  It 
appears  that  he  is  in  good  situation  on  a  sa- 
lary of  Rs.  500  per  mensem — in  a  better  situa- 
tion than  those  which  he  has  previously  held. 
We  think  that  the  time  has  arrived  contem- 
plated by  the  contract,  when,  if  he  cannot  pay 
the  whole  sum,  his  circumstances  permit  of 
his  "  making  arrangements  for  the  liquida- 
tion "  of  the  amount.  In  pursuance,  there- 
fore, of  the  terms  of  the  contract,  we  decree 
plaintiff's  suit  with  costs,  and  direct  payment 
by  instalments,  namely — 

Rupees  3,000  within  one  month, 
Rupees  3,000  on  1st  January  1866, 
Rupees  3,000  on  1st  January  1867, 
and  the  balance  on  1st  January  1868. 

If  default  is  made  of  any  instalment,  exe- 
cution may  be  taken  for  the  whole;  and,  should 
defendant  attempt  to  leave  the  country, 
plaintiff  may  move  the  Court  to  take  secu- 
rity, or  order  immediate  execution  for  the 
whole. 


MISCELLANEOUS  APPEALS. 


The  9th  August  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Costs  (Payment  of—by  Estate,  and  not 

Manager.) 

Case  No.  453  of  1863. 

Summary  Appeal  from  an  order  passed  By  Mr. 
J.  C.  Dodgson,  Judge  of  Mymensingh, 
dated  the  ist  September  1863. 

Ram  Kishore  Acharjee  Chowdhry, 
Petitioner, 

versus 

Luckhee  Debea  Chowdhrain,  Opposite  Party. 

Baboo  Greesk  Chunder  Ghose  for  Petitioner. 

Baboos  Sreenath  Doss  and  Kalee  Mohun  Doss 
for  Opposite  Party. 

The  estate,  and  not  the  manager  thereof,  held  liable 
for  the  costs  of  a  suit  instituted  in  perfect  good  faith  by 
the  manager  for  the  benefit  of  the  property. 

Having  heard  the  appellant's  pleader  fully, 
we  see  no  reason  to  interfere  with  the  order 
passed  by  the  Judge,  making  the  estate,  and 
not  the  appellant,  who  had  been  manager 
thereof,  liable  for  the  costs  of  a  suit.  The 
suit  was  instituted  in  perfect  good  faith  by 
the  manager  for  the  benefit  of  the  property, 
and  the  Judge  was  competent,  on  his  appeal, 
to  pass  an  order  making  the  estate  liable  for 
the  costs,  although  the  decree-holder  might 
have  been  content  to  take  out  execution  for 
costs  against  the  said  manager. 

We  think  the  Judge  exercised  a  sound 
discretion  in  this  instance,  and  we  dismiss 
this  appeal  with  costs. 


The  9th  August  1864. 
Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Limitation—Decree  (Payment  of— by  Instal- 
ments)—  Interest  (on  Costs). 

Cases  Ncs.  189  and  190  of  1864. 

Summary  Appeals  from  an  order  passed  by 
Baboo  Gobind  Chunder  Chowdhry,  Principal 
Sudder  Ameen  of  Beerbhoom,  dated  respective- 
ly  the  26th  and  2gth  January  1864. 

Digamburee  Dabee,  Petitioner, 

versus 

Nundgopal  Banerjee  and  Jugodumba  Dabea, 

Opposite  Party. 


Baboo  Nil  Madhub  Sein  for  Petitioner. 

Baboos  Kishen  Succa  Mookerjee  and  Banee 

Madhub  Banerjee  for  Opposite  Party. 

Limitation  cannot  be  allowed  to  be  urged  in  appeal  if 
it  was  not  pleaded  in  the  Court  below. 

After  a  decree  has  once  been  passed  for  a  fixed  sum, 
the  Court  cannot  interfere  or  arrange  with  the  judgment- 
debtor  for  payment  of  the  decree  by  instalments  without 
the  consent  of  the  decree* holder. 

Costs  generally  carry  interest  without  any  distinct 
order  to  that  effect  being  required. 

Thkee  grounds  are  taken  in  appeal  No.  189  : 
ist,  limitation  ;  2nd,  interest ;  3rd,  amount 
of  costs  should  be  paid  by  instalments. 

As  the  first  ground  was  not  taken  in  the 
Court  below,  we  cannot  admit  it  to  be  ar- 
gued now.  Petitioner  abandons  the  second 
ground,  as  he  finds  that  the  decretal  order 
awards  interest.  On  the  third  point  we  see 
no  grounds  for  interfering,  as  the  petitioner 
came  into  Court  with  no  definite  proposition, 
but  merely  asked  the  Court  to  allow  him  to 
pay  the  amount  of  the  decree  by  instalments. 
Now,  by  section  194,  Act  VIII  of  1859,  a 
Court,  at  the  time  of  passing  a  decree  for 
money,  may,  for  sufficient  reason,  direct  that 
the  amount  decreed  be  paid  by  instalments  ; 
but  after  a  decree  has  once  been  passed  for  a' 
lump  sum,  we  do  not  think  the  Court  can  in- 
terfere  or  arrange  with  the  judgment-debtor 
for  payment  of  the  decree  by  instalments, 
without  the  consent  of  the  decree-holder. 
We  reject  the  appeal  with  costs. 

The  appeal  in  case  No.  190  is  only  on  the 
point  of  interest  on  costs,  on  the  allegation 
that  the  decree  is  simply  for  costs  without 
any  order  for  interest.  Generally,  costs 
carry  interest  with  them  without  any  distinct 
order  being  required,  and  there  is  a  Full 
Bench  decision  lately  passed  to  that  effect. 

We  reject  this  appeal  with  costs. 


The  13th  August  1864. 
Present: 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Puisne  Judges.  * 

Decree  (Splitting  of)— Position  of  Judgment- 
debtor— Limitation. 

Cases  Nos.  209  to  212  of  1864. 

Summary  Appeals  from  an  order  pas^d  of  Ba- 
boo Nobeen  Kishen  Paleet,  Principal  Sudder 
Ameen  of  Nuddea,  dated  the  31st  March  1J64. 
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Brojo  Coomar  Mullick,  Manager  of  Sreekristo 
Mullick,  minor,  Petitioner^ 

versus 

Ram  Buksh  Chatterjee  and  others,  Opposite 

Party. 

Mr.  Montriou  and  Rdboos  Doorga  Doss 
Dutt  and  Kalee  Prosunno  Dutt  for  Peti- 
tioner. 

Mr.  R.  T.  Allan  and  Baboos  Ramanath  Rose 
and  Ramenath  Rose  for  Opposite  Party. 

The  splitting  of  the  amount  of  a  decree  into  shares 
for  the  private  convenience  of  the  decree-holders,  unless 
the  judgment-debtor  was  a  party  to  the  arrangement, 
cannot  enable  him  to  plead  limitation  against  any  of  the 
decree-holders  who  may  have  slept  over  their  rights.  As 
far  as  the  debtor  is  concerned,  the  decree  continues  a 
joint  debt,  for  the  whole  amount  of  which  he  is  liable  to 
all  the  decree-holders. 

After  fully  considering  the  circumstances 
of  the  case  as  laid  before  us  by  the  learned 
Counsel,  and  the  arguments  adduced  by  him, 
we  see  no  sufficient  ground  for  changing  the 
opinion  we  have  already  expressed  on  this 
subject  on  27th  June  last. 

The  decree  was  a  joint  one.  The  decree- 
holders,  by  mutual  consent  and  for  their 
private  convenience,  split  their  joint  rights 
into  certain  shares,  to  the  extent  of  which 
they  agreed  to  realize  from  the  judgment- 
debtor.  \Vith  this  arrangement  the  debtor 
had  nothing  to  do,  and  he  was  in  no  wise 
prejudiced  by  it.  Had  the  decree  continued 
to  be  held  jointly,  the  decree-holders  or  any 
one  of  them  for  the  others  could  have  con- 
tinued from  time  to  time  to  enforce  execu- 
tion to  realize  the  whole  amount.  The  se- 
paration of  the  amount  of  that  decree  into 
shares  for  the  private  convenience  of  the 
decree-holders  in  no  way  affects  the  position 
of  the  debtor,  and  in  no  way  prejudices  him. 
Had  he  been  a  party  to  any  arrangement 
entered  into  by  the  shareholders,  he  might 
then  have  looked  upon  them  as  having  agreed 
with  him  to  hold  separate  decrees,  each  to  a 
certain  amount  of  the  original  debt  which 
each  decree-holder  intended  to  enforce  as  a 
separate  decree ;  but  when  he  is  no  party  to 
such  agreement,  any  private  arrangement 
made  by  the  decree-holders  among  themselves 
as  to  the  extent  of  their  shares  in  the  original 
sum  decreed,  as  it  does  not  prejudice  him, 
cannot  put  him  in  a  better  position  than  he 
otherwise  would  be,  and  enable  him  to  plead 
the  law  of  limitation  against  one  or  other  of 
the  decree-holders,  who  may  appear  to  have 
slept  over  their  rights.  As  far  as  the  judg- 
ment-debtor is  concerned,  the  decree  conti- 
nues, to  all  intents  and  purposes,  a  joint 
decree,  for  the  whole  amount  of  which  he  is 
liable  to  the  whole  of  the  decree-holders. 


If  A,  B,  and  C  hold  a  joint  decree,  A  may 
apply  for  execution,  and,  under  the  provisions 
of  section  207,  Aft  VIII.  of  1859,  the  Court 
may  allow  execution  to  be  taken  out,  passing 
such  order  as  it  may  deem  necessary  for  the 
protection  of  the  other  decree-holders.    Now, 
this  order  does  not  necessarily  limit  As  share, 
or  split  the  decree  into  parts,   but  miy  be 
to  the  effect  that  he  is  to  pay  the  moneys 
realized  into  Couit,  or  to  realize  the  amount 
of  the  decree  for  the  benefit  of  himself  and 
his  co-decree-holders,  or  to  render  account  of 
realizations,  and  so  on.    It  is  clear,  therefore, 
if  this  be  a  correct  view  of  the  law,  that  A 
might,   under  any  orders  which  the  Court 
might  pass,  go  on  from  time  to  time  realizing 
the  whole  amount  of  the  debt  for  the  benefit 
of  himself  and  co  decree-holders.    And  he 
might   at   any  time  join  with  himself  either 
one  or  other  or  both  of  his  co-decree -holders, 
and,  provided  he  had  not  been  in  laches,  so 
that  limitation  could  be  pleaded  against  any 
further  execution  of  the  whole  decree,  limi- 
tation could  not,  we  think,  be  pleaded  against 
either  of  the  others,  though  they  had  hitherto 
taken  no  active  steps  in  enforcing  the  decree. 
A  had  been  working  for  himself  and  them, 
if  limitation  could  not  be  pleaded  against 
him,  it  could  not  be  pleaded  against  them,  for 
their  interest  had  been  kept  alive  by  A's 
act.     If,  after  taking  out  execution  once  or 
twice,    anything    prevented   A  from    taking 
out  execution  again,  B  or  C  might  apply, 
if  within  time  from  the  date  of  the  last  act 
in    execution  by  A,  to  proceed    with   the 
execution  for  their  mutual  benefit ;  and  we 
hold  that  limitation  could   not  be  pleaded 
against  them.     Why  then  should  any  private 
arrangement  among  them,  each  to  take  a  third 
of  the  debt,  and  to  enforce  their  right  to  that 
extent,  in  any  way  prejudice  them,  and  allow 
the  debtor  to  plead   limitation  against  any 
one  of  them  ?     As  far  as  he  is  concerned,  the 
idebt  is  still  joint.     As  he  is  no  party  to  the  * 
private  arrangement,  each  decree-holder,  so 
far  as  the  debtor  is  concerned,  is  acting  for 
the  mutual  benefit  of  them  all.     The  debtor's 
position  is  in  no  wi9e  affected.    We  think, 
therefore,  that  there  are  no  sufficient  grounds 
to  stay  the  execution  of  the  decree,  and  we 
reject  the  appeal  with  costs. 


The  15th  August  1864. 
Present: 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 
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Administration  (Certificate  of  )— Minors 
(Guardianship  of). 

Case  No.  184  of  1864. 

Summary  Appeal  from  an  order  passed  by 
Mr.  W.  T.  Tucker,  Judge  of  Backergunge, 
dated  the  3rd  January  1864. 

Srcemutty  Sham  Manna,  Petitioner, 

versus 
Ramdyal  G?ohoo,  Opposite  Party. 

Baboo  Chunder  Madhub  Ghose  for 
Petitioner. 

None  for  Opposite  Party. 

Two  certificates  of  administration  cannot  run  together. 
So  a  widow  who  fails  to  appear  and  contest  the  grant  of 
a  certificate  to  another  party  a  year  before  her  own 
application  cannot  claim  one  herself  now  ;  but  she  may 
be  allowed  a  certificate  simply  appointing  her  guard- 
ian to  the  minor  son  alleged  to  be  adopted  by  her. 

We  think  the  Judge  is  quite  correct  in 
holding  that  two  certificates  of  administration 
to  an  estate  cannot  run  together,  and  that,  as 
the  applicant  failed  to  appear  and  contest  the 
gram  of  a  certificate  to  Ramdyal  the  year 
before  her  own  application,  she  cannot  claim 
one  herself  now. 


Bat  looking  to  the  decree  of  the  applicant 
to  appear  in  Court,  and  be  heard  as  against 
the  will  set  up  by  Ramdyal,  we  see  no 
reason  why  the  Civil  Court  should  not  grant 
a  certificate  to  the  widow  appellant  simply  to 
act  as  guardian  of  the  minor  son  alleged  to 
be  adopted  by  her. 

More  than  this  we  cannot  direct  should 
be  granted  to  the  widow,  and  she  must,  even 
with  such  a  general  certificate,  take  her 
chance  of  any  objections  which  may  be  pre- 
ferred against  her  instituting  suits  on  behalf 
of  her  minor  son.  We  direct,  therefore, 
that  the  Judge  do  grant  her  a  certificate 
simply  appointing  her  guardian  to  the  minor, 
but  beyond  this  we  guarantee  her  nothing,  and 
can  make  no  order  regarding  any  certificate 
of  administration  already  granted  by  the 
Jttdge. 


Case  No.  180  of  1864. 

Summary  Appeal  from  an  order  passed  by 
Moonshee  Nazirooddeen  Mahomed,  Principal 
Sudder  Ameen  0/ Cut  tack,  dated  the  21  th  Feb- 
ruary 1864. 

Budree  Nath  Bhutt,  Petitioner, 

versus 

Rajah  Chunder  Sekhur  Man  Singh,  Sree 
Chunder  Morudraj  Bhomurbur  Roy  Baha- 
door,  Opposite  Party. 

Baboo  Mutty  Loll  Mookerjee  for  Petitioner. 

u  ^S?iei°f  Itnd  Paying  revenue  to  Government  need  not 
be  held  by  the  Collector  under  section  248,  Act  VIII  of 
1859  unless  the  Government  shall  so  direct. 

A  proclamation  of  30  days  is  necessary  when  the  pro- 
pel ty  is  first  advertised  for  sale,  not  when  the  sale  is 
postponed  for  the  convenience  of  the  debtor.  Section 
255  relates  to  a  re-sale,  and  not  to  a  postponed  sale. 

Objections  are  raised  to  the  sale  of  this 
property : — 


The  15th  August  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Sales  by  Collector  (under  Section  248,  Act  VI 1 1'. 
.   of  1859) — Fresh  Proclamation  not  necessary  in 
Cases  of  Postponed  Sales. 

Vol.  I. 


isl. — That  the  sale  should  have  been  held 
by  the  Collector  as  required  by  section  248, 
Act  VIII.  of  1 859,  it  being  land  paying  revenue 
to  Government.  This  is  not  necessary  unless 
|  the  Government  have  so  directed,  and  the 
petitioner  has  failed  to  show  us  that  the  Go- 
vernment have  issued  any  orders  on  the 
subject. 

2nd. — That  the.  decree-holder  held  out 
hopes  to  the  judgment-debtor  that  he  would 
allow  time  for  the  payment  of  the  debt  by  in- 
stalments ;  that  petitioner  filed  a  letter  to  that 
effect  to  the  Principal  Sudder  Ameen,  and  pray- 
ed that  the  judgment- creditor  and  witnesses 
might  be  examined.  We  find  that  the  sale 
was  twice  postponed,  and  if  there  were  any 
value  in  this  objection,  we  have  no  doubt  that 
the  letter  would  have  been  put  in  before, 
and  not  after,  the  sale  took  place. 

3rd. — That,  as  the  sale  was  postponed, 
the  sale-proclamation  fixing  the  actual  day  of 
sale  should  have  been  issued  for  thirty  clear 
days  under  the  provisions  of  sections  249* 
and  255  of  Act  VIII.  of  1859.  A  proclama- 
tion of  thirty  days  is  necessary  when  the 
property  is  first  advertised  for  sale,  not  when 
the  sale  is  postponed  for  the  convenience  of 
the  debtor,  and  section  255  relates  to  je-safc, 
and  has  nothing  to  do  with  the  case.  The 
petition  is  rejected  with  costs.  * 
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The  6th  September  1864. 

Present: 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Jurisdiction— Me*ne-profits  (Award  of— not 
provided  for  in  Decree). 

Case  No.  326  of  1864. 

Miscellaneous  Appeal  from  an  order  of  the  Prin* 
cipal  Sudder  Ameen  of  Rung  pore,  dated  the 
igth  March  1864. 

Hurro  Chunder  Chowdhry  (Judgment- 
debtor),  Appellant, 


versus 

Sooradhonee  Debei  (Decree-holder), 
Respondent. 

Mr.  A.  F.  Ling  ham  and  Baboo  Baneynath 
Bose  for  Appellant. 

Baboo  Isser  Chundtr  Chuckerbutty  for 
Respondent. 

A  Court  executing*  a  decree  for  possession  has  no  pow- 
er to  give  mesne-profits  not  awarded  by  the  Court  pass- 
ing the  decree. 

In  this  case  the  judgment-debtors  brought 
an  action  for  possession  on  the  allegation  of 
waste,  and  obtained  a  decree,  and  got  posses- 
sion under  that  decree.  On  appeal  the  order 
of  the  lower  Court  was  reversed  in  regard 
to  the  possession,  it  being  held  that,  though 
the  adoption  made  by  the  widow  was  null 
and  void,  yet  she  had  done  nothing  to  deprive 
her  of  possession.  She  was  accordingly  re- 
stored to  possession. 

On  executing  the  decree,  the  widow,  Soo- 
drahonee  Debea  applied,  for  mesne-profits 
for  the  period  during  which  she  was  ousied 
against  one  of  her  judgment-debtors,'  and 
the  lower  Court  executing  the  decree  in 
1858,  expressed  its  opinion  that  she  was  enti- 
tled to  mesne-profits,  and  directed  an  Ameen 
to  be  deputed  for  the  purpose  of  ascertaining 
the  amount.  From  some  cause  or  other  the 
inquiry  has  b^en  greatly  delayed,  and,  on  the 
faneen's  report  being  filed,  objections  were 
taken,  which  were  overruled  by  the  lower 
2ourt,  and  the  amount  of  mesne-profits 
lirected  to  be  realized. 

Against  this  order  an  appeal  has  been 
nade,  and  the  first  objection  taken  is,  that 


the  decree,  under  which  Sooadhonee  reco- 
vered possession,  did  not  award  mesne-profits. 
Other  objections  as  to  the  mode  in  which 
these  profits  were  ascertained,  and  to  the 
amount,  were  made,. which  it  is  unnecessary 
for  us  to  enter  upon  at  present.  On  the 
other  side  it  is  said  that  Sooradhonee  is 
entitled  to  mesne-profits  for  the  period  she 
was  out  of  possession,  and,  further,  that  the 
order  awarding  mesne-profits,  if  erroneous, 
was  passed  so  long  ago  that  the  period  for 
appealing  from  that  order  has  elapsed,  and  the 
petitioner  has  no  remedy. 

The  decree  certainly  gave  Sooradhonee  no 
mesne-profits.    It  merely  directed  that  she 
should  be  retained  in  possession.      If  she 
wished  for  mesne-profits  during  the  perkxf 
she  was  out  of  possession,  she  should  have 
applied  to  the  Court  passing  the  decree  to 
give  an  order  to  that  effect.    But  the  lower 
Court  had  no  authority  to  import  into  the 
decree  what  was  not  there.     It  went  beyond 
its  jurisdiction  in  giving  mesne-profits,  which 
the  Sudder  Court  passing   the  decree  had 
not  provided  for  or  had  purposely  omitted. 
The  decree- holder  may  be  entitled  to  recover 
mesne-profits.      But    when    application    for 
that  purpose  was  made  to  the  Court  below, 
it  should  have  referred  the  applicant  to  the 
Court  making  the  decree,  or  to  a  separate 
suit ;  and  we  do  not  think  that,  though  the 
opinion  of  the  lower    Court   was  expressed 
so  far  back  as  1858,  and  no  appeal  was  then 
preferred,  we  are  prevented  from  taking  up 
the  point  in  the  present  appeal,   which   is 
from  an  order  awarding  the  amount  of  those 
mesne-profits  ascertained  by  local  investiga- 
tion.   As  the  Court  below  has  in  this  mat- 
ter acted  altogether  without  jurisdiction,  we 
quash  the  order,  and  decree  the  appeal  with 
costs. 


The  1 2th  September  1864. 

Present  ' 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Instalments  (Payment  of  Money-decree 

Case  No.  307  of  1 864. 

Miscellaneous  Appeal  from  an  order  passed  b£ 
the  Commissioner  of  Chota  Nagpore,  *dated 
the  92nd  March  1864.  « 
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Sreemutty  Judoobunsee  Bhugtahe  (Decree- 
holder),  Appellant, 

versus 

Ranee  Sreemutty  Mukhun  Kowaree  (Judg- 
ment-debtor), Respondent. 

Baboo  Chunder  Madhub  Ghose  for 
Appellant. 

Baboo  Baney  Madhub  Banerjee  for 
Respondent. 

A  Court  cannot  generally,  after  decree,  and  without 
consent  of  the  judgment-creditor,  direct  payment  of  the 
amount  by  instalments.  An  exception  was  made  with 
reference  to  the  peculiar  circumstances  of  this  case. 

In  this  case  the  decree-holder  sought  to 
execute  his  decree  against  the  judgment- 
debtor,  Ranee  Mukhun  Kowaree.  The  debt 
was  due  by  the  Ranee's  husband,  and  the 
decree  was  obtained  on  an  instalment  bond 
executed  by  Nund  Loll  in  1856,  who  suc- 
ceeded to  his  property.  In  1858  the  Ranee 
was  sued  and  held  liable  for  the  debt  of  her 
husband  under  the  bond,  and  the  order  was 
confirmed  on  appeal  on  8th  October  1861. 
The  decree-holder  took  out  execution,  and 
the  debtor  then  offered  to  pay  down  Rs. 
500,  and  to  pay  the  balance  of  the  debt  by 
instalment  in  two  years.  The  Zillah  Court, 
under  the  direction  of  the  Commissioner, 
proceeded  to  decide  the  question,  and  deter- 
mined that  the  Ranee  should  be  allowed  to 
pay  by  instalment  in  six  years.  The  decree- 
holder  appealed  from  that  order,  and  pra)  ed 
for  interest  and  payment  of  the  principal 
at  once.  The  Commissioner  confirmed  the 
order  for  instalment,  and  refused  interest 
because  it  was  not  mentioned  in  the  decree 
against  the  Ranee. 

We  agree  with  the  decree-holder,  special 
appellant,  that,  in  general,  the  Courts  cannot, 
after  decree  is  passed,  and  if  the  judgment- 
creditor  be  unwilling,  direct  that  the  amount 
of  a  money- decree  be  paid  by  instalments, 
though  it  may  do  so  at  the  time  of  making 
the  decree,  under  section  194,  Act  VIII.  of 
1859.  But  looking  at  the  peculiar  cir- 
cumstances of  the  part  of  the  country  in 
which  these  transactions  took  place,  and  the 
mode  of  deciding  questions  between  parties, 
*  which  are  not  done  with  the  same  attention 
to  strict  form  as  in  the  Regulation  Districts, 
and  assuming  that  the  local  authorities  have 
acted  for  the  best  for  both  parties,  the  Court 
will  not  interfere  in  regard  to  the  order 
directing  payment  of  the  debt  by  instalment. 

The*  Court,  however,  think  that  the  advan- 
tage should  not  be  all  on  one  side ;  that,  if  the 
judgment-debtor  be  allowed  time,  ang  a  very 


long  time  is  given  her,  she  should  also  be  li- 
able to  pay  interest  as  provided  for  in  the  bond 
given  by  Nund  Loll ;  for,  though  the  decree 
of  1 86 1  does  not  say  anything  distinctly  as 
to  interest,  it  substitutes  her  as  the  debtor 
liable  to  the  payment  of  her  husband's  debt 
under  that  bond,  and  as  such  liable  to  the 
interest  provided  for  in  the  bond.  We  there- 
fore reverse  so  much  of.  the  order  of  the 
lower  Courts  as  refuses  to  give  interest,  and 
the  costs  of  appeal  will  be  in  proportion  bear- 
ing interest  from  this  date. 


'  The  1 2th  September  1864. 

Present: 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Verification  (of  Paper  of  Exceptions  to  Plaint- 
iff's Statement)— Ex-parte  Decree  (Mesne- 
profits). 

Case  No.  251  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
Mr.  A.  W.  Russell,  Judge  of  Midnapore, 
dated  the  2jth  February  1864. 

Rajah  Punchanon  Doss  (Judgment-debtor), 

Appellant, 

versus 

Unnopoorno  Daye  and  another  (Decree- 
holders),  Respondents. 

Mr.  R.  T.  Allan  and  Baboo  Sreenath  Dots 

for  Appellant. 

Baboo  Mohendro  Lall  Shome  for 
Respondents. 

A  mere  paper  of  exceptions  to  a  plaintiff's  siatemt 
does  not  require  verification.  Even  if  it  does,  the  defend- 
ants should  be  so  informedfat  the  time  of  fittnfr,  a»a 
should  be  allowed  time  to  verify  the  same  if  necessary. 

Though  a  defendant  be  absent,  the  Judge  shodd**} 
decide  the  amount  of  wasilat  without  an  exaroinatwn* 
the  evidence. 

We  have  heard  both  parties,  and  are  clear 
that  this  case  has  been  somewhat  hastily 
treated,  and  that  the  Rajah,  appellant,  bis 
not  had  a  fair  opportunity  of  proving  his  sWc 
of  the  question. 

Execution  was  applied  for  by  the  decree- 
holder  on  the  22nd  of  January  last,  and  the 
debtor,  being  served  with  notice,  appealed 
on  the  1 5th  of  February  with  a  paper  of 
objections  to  the  case  as  put  by  the  decree- 
holder.  On  this  the  order  was  passed  that 
the  paper  should  be  filed  with  the  record, 
which  is  equivalent  to  no  order  at  all;  and 
on  the  27th  of  February  the  case  was  decJd* 
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practically  ex-parte,  on  the  papers  of  one 
year  adduced  by  the  decree-holder. 

We  are  of  opinion  that  the  paper  filed 
by  the  debtor  on  the  15th  February,  being 
a  mere  paper  of  exceptions  to  the  plaintiff's 
statement,  did  not  absolutely  require  any 
verification,  or  that,  even  if  it  did,  the 
defendant  should  have  been  so  informed  at 
the  time  of  filing,  and  not  twelve  days  after- 
wards, and  should  have  been  allowed  time  to 
verify  the  same  if  necessary. 

But,  independently  of  this,  a  decision 
should  have  been  given  on  the  jumma  wasil- 
bakee  paper  filed  in  the  Oorya  language, 
which  the  Judge  says  would  have  required 
a  long  time  for  translation.  These  papers,  we 
are  told,  were  filed  in  the  original  case. 

The  case  must  now  go  back  to  the  Judge, 
who  will  allow  the  Rajah  a  feasonable 
time  to  file  and  prove  these  papers  on  which 
he  relies,  by  some  proper  and  qualified 
person  ;  and  the  Judge  will  then,  if  necessary, 
after  translation  or  by  interpretation  of  the 
papers  viva  voce,  decide  the  amount  of  wasi- 
lat  due  to  the  judgment-holder  on  a  fair 
comparison  of  the  evidence  filed  by  both 
parties. 

Remanded  accordingly. 


was  final,  not  to  say  that  the  Moonsiff,  in 
addition,  gave  very  good  reasons  for  his  re- 
jection of  the  application. 

The  order  of  the  Judge  is  annulled,  and 
that  of  the  Moonsiff  is  restored. 

Costs  to  the  appellant. 


The  13th  September  1864. 

Present : 

Tne  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Appeal—Order  rejecting  Application  for 

Review. 

Case  No.  339  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  the  24-Pergunnahs,  dated  the 
2nd  April  1864  (on  appeal  from  an  order 
of  the  Moonsiff  of  Baraset,  rejecting  an  ap- 
ptication  for  a  review  of  judgment)  direct- 
ing him  to  grant  a  review. 

Cally  Doss  Sircar,  Appellant, 
versus 
Janokeenath  Roy  and  others,  Respondents. 

Baboos  Cally  Prosunno  Butt  and  Mohen* 
dro  Nath  Mitter  for  Appellant. 

None  for  Respondents. 

Under  section  378,  Act  VIII   of  1859,  an  order  reject- 
ing an  application  for  a  review  of  judgment  is  final. 

The  proceedings  of  the  Judge  are  wholly 
without  jurisdiction.  The  rejection  of  the 
application    for  review,  under  section  378, 


The  16th  September  1864. 

Present: 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  F.  B.  Kemp  and 
E.  Jackson,  Puisne  Judges. 

Court  of  Wards— Minors  (Education  of)— Power 
of  High  Court  to  stay  Removal  of,  pending 
Appeal  to  Privy  Council 

Tne  Collector  of  Beerbhoom,  Appellant, 

versus 

Mundakinee  Dabee,  as  next  friend  of  Ram- 
run  jun  Chucker butty,  a  minor,  Respondent. 

Mr.  R.  V.  Doyne  for  Respondent. 

The  Court  (having  already  held  that  the  Civil  Courts 
cannot  interfere  with  an  order  of  the  Board  of  Revenue 
directing  the  removal  of  a  minor  to  the  Wards'  Institu- 
tion in  Calcutta)  declined  to  pass  an  order  to  stay  the 
minor's  removal,  pending  an  appeal  to  the  Privy  Coun- 
cil,  holding  that  it  had  no  power  to  make  such  order. 

In  Lhis  case,  the  Judge  of  Beerbhoom 
had  granted  an  injunction,  restraining  the 
Collector  and  the  Board  of  Revenue,  as  re- 
presenting the  Court  of  Wards,  from  carry- 
ing into  effect  an  order  passed  by  the  Board 
of  Revenue,  directing  that  the  minor  should 
be  sent  to  Calcutta  to  be  educated  at  the 
Wards'  lnsiitut-on. 

The  case  came  up  in  appeal  before  thin  Court, 
and  was  heard  before  Mr.  Justice  £.  Jack- 
son and  Mr.  Justice  Glover  on  the  bth  of 
July  last,  when  the  decision  of  the  Judge  of 
Beerbhoom  was  reversed,  those  learned 
Judges  holding  that  the  Sudder  Board  of 
Revenue  had  power  to  pass  the  order  com- 
plained of,  and,  that  being  so,  that  the 
Civil  Courts  had  no  power  to  contest  the  ex- 
ercise of  its  discretion.  The  suit  was  ac- 
cordingly dismissed. 

Mr.  Doyne  has  applied  to  us  for  an  order 
to  stay  the  removal  of  the  infant,  pending  an 
appeal  to  the  Privy  Council.  * 

He  admits  that  the  application  is  one  of 
the  first  importance.  It  is  clear  that  it  does 
not  iall  within  either  branch  of  the  powers 
conferred  on  the  Sudder  Court  by  Regula- 
tion XVI.  of  1797.  It  is  not  an  application 
for  leave  to  carry  into  execution  any  judg- 
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mem  of  this  Court,  or  to  stay  the  execution 
of  a  judgment  of  this  Court.  It  is,  in  fact,  an 
application  to  restrain  by  injunction,  pending 
an  appeal,  the  exercise  of  an  authority  with 
which  this  Court  has  declared  itself  incom- 
petent to  interfere. 

We  think  that  such  an  order  would  be 
wholly  beyond  the  power  of  the  Court ;  and 
the  application  is,  therefore,  refused. 


The  19th  September  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Anctioa-purchasers— Prior  Mortgage. 

Case  No.  335  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
Baboo  Gobind  Chunder  Chowdhry,  Prin- 
cipal S udder  A  man  of  Beerbhoom,  dated 
the  2nd  June  1864* 

Joy  Kissen  Mookerjee,  Petitioner, 

versus 

Chunder  Monee  Gossainee,  widow  of  the  de- 
ceased Gour  Chunder  Gossain,  Opposite 
Party. 

Baboo  Banee  Madhub  Banerjee 

for  Petitioner. 

An  auction -purchaser  who  buys  an  estate  with  full 
knowledge  of  a  prior  lien  thereon  must  either  pay  off 
the  said  debt,  or  suffer  the  property  to  be  sold  in  exe- 
cution of  the  same. 

There  were  two  decrees  against  Chunder 
Monee  Gossai nee-one  held  by  Ooma  Soon* 
deree,  the  other  by  the  petitioner.  The  pe- 
titioner's decree  was  founded  on  a  mortgage 
of  the  property  in  dispute,  and  the  decree 
made  the  property  liable  to  sale  in  satisfac- 
tion. The  property  was  put  up  to  sale  in 
execution  of  Ooma  Soonderee's  decree,  with 
due  notification  of  the  petitioner's  prior  lien ; 
and  the  sale  being  completed,  and  the  auction- 
purchaser  being  unwilling  or  having  failed 
to  pay  off  the  mortgage-debt,  the  petitioner 
applies  to  have  the  property  sold  in  execu- 
tion of  his  decree.  We  think  that,  as  the 
*  auction-purchaser  bought  the  estate  with 
full  knowledge  of  the  lien  upon  it,  he  must 
either  pay  off  the  petitioner's  debt,  or  suffer 
the  property  to  be  sold  in  execution  of  the 
petitipner's  claim.  The  order  of  the  lower 
Court  is  ^reversed.  Petitioner  will  pay  his 
won  ccosts. 


The  19th  September  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Decretal  Orders  (Correction  of). 

Case  No.  305  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
Baboo  Grish  Chunder  Ghose,  Principal 
Sudder  Ameen  of  the  24- Pergunnahs,  dated 
the  30th  April  1864. 

Bhugobuttychurn  Haldar  (Defendant), 

Petitioner, 

versus 

Niroopumah  Dabee  (Plaintiff),  Opposite 

Party. 

Baboos  Kali  Mohun  Doss  and  Sreenatk 
•    Doss  for  Petitioner. 

Baboos  Gopal  Loll  Miller,  Gopee  Nettk 
Mookerjee,  and  Anund  Gopal  Paulil  for 
Opposite  Party. 

The  proper  course,  with  regard  to  an  error  in  a  decre- 
tal order,  is  to  apply  to  the  Judge  who  passed  tat 
order  to  have  it  corrected,  and  not  to  appeal. 

The  suit  was  for  possession  of  personal 
and  real  property,  with  mesne-profits,  valued 
at  Rs.  29,549.  The  claim  to  personal 
property  was  rejected.  Some  of  the  real 
property  being  self-acquired  and  valued  at 
Rs.  3,800,  and  streedhun  valued  at 
Rs.  5,865,  was  released,  and  a  decree 
passed  for  possession,  with  costs  and  mesne- 
profits  to  be  ascertained  by  local  investiga- 
tion. In  drawing  up  the  decretal  order, 
the  officers  of  the  lower  Court  inserted  the 
amount  of  mesne-profits,  as  given  ia  the 
plaint  in  the  decree,  and  calculated  the  costs 
on  the  amount  decreed,  including  that  sum 
as  decreed.  A  petition  was  presented  to  the 
Principal  Sudder  Ameen,  pointing  out  the 
error  with  regard  to  the  mesne-profits,  and 
the  error  was  corrected  immediately;  but 
further  objections  had  been  taken  as  regards 
the  costs,  that  these  had  been  miscalculated ; 
and  in  regard  to  these  objections  no  order 
was  passed.  The  party,  however,  instead 
of  again  applying  to  the  lower  Court  to  have 
this  error  also  corrected,  has  preferred  an 
appeal  to  this  Court.  The  proper  course  was 
to  go  to  the  Judge  who  passed  the  order  to 
have  it  corrected,  and  not  to  come  up  in  ap- 
peal. We  send  back  the  record  to  the  lower 
Court,  and  the  Principal  Sudder  Ameen 
will,  on  the  application  <?f  the  party,  pas 
some  order  on  the  other  objections  raised 
in  the  petition  presented  to  him  for  the  pur* 
pose  of  rectifying  the  decretal  order.  Peti- 
tioner to  pay  the  costs  of  this  application 
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The  19th  September  1864. 
Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Mesne-profits  (Recovery  of— in  Execution). 

Case  No.  3430!  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
Syud  Mahomed  Kuffiq  Khan,  Principal 
Sudder  Ameen  of  Bhaugulpore,  dated  the 
8th  April  1864. 

Meer  Khyrut  Ally  and  others  (Decree- 
holders),  Petitioner st 

versus 

Syud  Delawur  Ally  and  others  (Debtors)  and 
Syud  Araanut  Hossein  (one  of  the  Object- 
ors), Opposite  Party. 

Moufoie  Aftabooddeen  Mahomed  for 
Petitioners. 

Mr.  John  Baptist  for  Opposite  Party. 

Plaintiff's  claim  for  mesne-profits  up  to  date  of  suit 
was  found  correct  after  investigation.  He  filed  another 
account  of  the  period  subsequent  to  the  suit,  and  was 
allowed  execution  according  to  that  account  without  any 
demur  from  the  debtor.  Held  that  the  plaintiff  was 
entitled  to  recover  in  execution  the  balance  due  under 
the  account  filed  by  him. 

The  petitioner  brought  a  suit  for  posses- 
sion with  mesne-profits  up  to  institution  of 
suit,  1256,  and  prayed  that  mesne  profits 
might  be  decreed  up  to  the  date  of  getting 
possession.  Evidence  as  to  the  amount  of 
mesne-profits  up  to  the  time  of  suit  was 
gone  into,  and  a  decree  was  passed  for  the 
plaintiff,  giving  him  the  amount  he  claimed, 
and  directing  that  mesne-profits  should  be 
awarded  up  to  date  of  obtaining  possession. 
The  suit  was  appealed,  and  litigation  went 
on  till  1858  (1265),  when  plaintiff  got  pos- 
session, and  he  now  sues  out  execution  of 
the  decree  for  mesne-profits  at  rates  specified 
in  an  account  filed  by  him.  The  debtor 
objected  to  these  rates,  and  stated  that  the 
lands  were  in  the  hands  of  cultivators,  who 
paid  at  Rs.  1-10  per  beegha.  The  lower 
Court  did  not  accept  this  rate,  and  ultimately 
witnesses  were  called  upon  to  prove  the 
value  of  the  produce  of  each  year.  But  the 
Principal  Sudder  Ameen  does  not  appear  to 
have  relied  on  this  evidence,  sent  his  Nazir 
into  the  bazar  to  ascertain  the  selling  price 
of  pulse  and  other  products  during  the  years 


in  question,  and  after  two  investigations  of 
this  kind,  gave  an  order  in  favour  of  the  rates 
alleged  by  the  debtor. 

Now,  we  are  shown  that,  throughout,  the 
plaintiff  has  acted  fairly.  His  claim  for  wa- 
silat  up  to  the  date  of  suit  was  thoroughly  in- 
vestigated, and  his  claim  found  correct.  He 
filed  another  account  for  the  period  sub- 
sequent to  the  suit,  which  is  now  with  the 
record,  and  was  allowed  to  carry  out  execu- 
tion according  to  that  account  without  any 
demur  from  the  debtor;  and  we  see  no 
sufficient  grounds  for  his  not  being  allowed  at 
this  stage  of  the  proceedings  to  recover  the 
balance  according  to  that  same  account. 
We  therefore  reverse  the  order  of  the  Prin- 
cipal Sudder  Ameen,  and  direct  that  the 
plaintiff  be  allowed  to  recover  in  execution 
the  balance  due  under  the  account  filed  by 
him.    Petitioner  to  get  his  costs. 


The  26th  September  1864. 
.  Present: 

The'  Hon'ble  G.  Loch  and  W.  S,  Seton-Karr 

Puisne  Judges. 

Limitation— Time  for  suing:  out  Execution. 

Case  No.  374  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
Mr.  W.  H.  Brodhurst,  Judge  of  Sarun, 
dated  the  19th  April  1864. 

Lulleet  Ram  and  others  (Debtors), 

Petitionerst 

versus 

Saligram  Singh  (Decree-holder), 

Opposite  Party. 

Baboo  Roop  Nath  Banerjee  for  Petitioners. 
Opposite  Party  in  person. 

Execution  should  be  sued  out  within  three  years  from 
the  passing  of  Act  XIV.  of  1859,  and  not  from  the  date 
of  the  Act  coming  into  operation. 

The  Judge  is  wholly  wrong.     Execution 
should  have  been  sued  out  within  three  years 
from  the  passing  of  the  Act  XIV.  of  1859, 
not  from  the  date  of  the  said  Act  coming  , 
into  operation. 

Execution  was  not  sued  for  until  .nearly 
four  years  had  elapsed  from  the  date  of  the 
passing  of  the  Act  in  question. 

We  reverse  the  decision  of  the  fudge  with 
costs.  « 
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The  26th  September  1864. 

Present : 

The  Hon'bie  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Execution  of  Decree— Representation  of  De- 
ceased Decree-holder. 

Case  No.  471  of  1863. 

Miscellaneous  Appeal  from  an  order  passed  by 
Moulvie  Nazirooddeen  Mahomed,  Principal 
Sudder  Ameen  of  Cuttack,  dated  the  12th 
September  1863, 

Wooma  Churn  Mookerjee,  Petitioner ', 

versus 

Ba  boo  Luckhee  Narain  Roy  Chowdhry  and 

others,  Opposite  Party. 

Baboos  Motty  Lai  Mookerjee  and   Mohendro 
Loll  Shotne  for  Petitioner. 

Baboo  Roy  Sreenath  Sein  for  Opposite 

Party. 

Instead  of  rejecting  the  claim  of  a  petitioner  to  repre- 
sent a  deceased  for  the  purpose  of  executing  a  decree 


made  in  favour  of  the  deceased,  the  Judge  should,  in  ac- 
cordance with  the  principle  of  section  ioi.  Act  VIII.  of 
1859,  call  upon  the  plaintiff  to  establish  his  right  to  re- 
present the  deceased. 

The  certificate  given  to  the  petitioner  in 
this  case  is  no  doubt  merely  an  authority 
to  collect  debts  due  to  the  estate  of  the 
deceased;  but  if  the  petitioner  be,  as  legal 
heir,  entitled  to  represent  the  deceased,  and 
to  execute  a  decree  made  in  her  favour, 
there  is  no  necessity  for  his  obtaining  a  cer- 
tificate under  Act  XIX.  of  1841.  The  prin- 
ciple of  section  103,  Act  VIIL  of  1859,  U 
applicable  to  applications  made  by  parties 
seeking  to  represent  deceased  persons  in  exe- 
cution of  a  decree;  and  the  Judge,  instead  of 
rejecting  the  claim  of  the  petitioner  to  stand 
in  the  shoes  of  the  deceased  for  the  purpose 
of  executing  the  particular  decree,  should 
have  called  upon  him  to  produce  evidence 
that  he  had  a  right  to  represent  the  deceased, 
and  passed  an  order  accordingly. 

The  order  of  the  lower  Court  is  reversed; 
and,  on  the  application  of  the  petitioner,  the 
Judge  will  follow  the  course  prescribed  above. 
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The  26th  September  1864. 

Present: 

The  Hon'ble  G  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Certificate  (by  Representatives  to  execate 

Decreed 

Case  No.  247  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
Mr.  R.  Abercrombie,  Judge  of  Dacca,  dated 
the  19th  February  1864. 

Raj  Chunder  Ghose  (one  of  the  Debtors), 

Petitioner, 

versus 

Moheema  Chunder  Paul  and  others 
(Decree-holders),  Opposite  Party. 

Baboo  Sreenatk  Banefjee  for  Petitioner. 

Baboos  Hem  Chunder  Banerjoe,  Chunder 
Madhub  Ghose,  and  Mohesh  Chunder 
MitUr  for  Opposite  Party. 

A  certificate  need  not  be  taken  out  by  the  representa- 
tives of  a  party  seeking  to  execute  a  decree  obtained  by 
their  ancestor,  if  the  Court  executing  the  decree  be 
ifflfr'^fiH  that  they  are  the  proper  representatives. 

Thkrx  is  no  necessity  for  a  certificate  to 
be  taken  out  by  the  representatives  of  a 
party  seeking  to  execute  a  decree  obtained 
by  their  ancestor,  if  the  Court  executing 
the  same  be  satisfied  that  the  parties  so  seek- 
ing to  execute  are  the  proper  representa- 
tives. 

The  second  objection,  that  the  lower 
Courts  have  gone  beyond  the  decree  in  re- 
quiring the  defendant  to  pay  costs  of  filling 
up  tanks,  Ac,  is  untenable.  The  decree 
declared  that  the  petitioner,  appellant,  was 
bound  to  put  things  as  they  were,  and  of 
course  this  must  be  done  at  his  own  expense. 

The  appeal  is  dismissed  with  costs. 


The  27th  September  1864. 

Present: 

The  Hon  ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Appeal— Orders  of  Managers—Section  243, 
Act  VH  l7ofx8S9. 

Case  No.  507  of  1863. 

Miscellaneous  Appeal  from  an  order  passed  by 
Moulvie  Mahomed  JSazim  Khan,  Principal 

Vol  I. 


Sudder  Ameen  of  Mymensingh,  dated  the  nth 
August  i86j. 

Bhoobun  Moyee  Dabea,  Petitioner, 

versus 

Mr.  A.  Mooty  and  others,  Opposite  Party* 

Baboo  Nil  Madhui  Sein  for  Petitioner. 

Baboo  Grish  Chunder  Ghose  for  Opposite 

Party. 

There  is  no  appeal  against  the  order  of  a  manager 
appointed  under  section  243,  Act  VI If.  of  1859. 

W*  have  beard  the  appellant,  who  appeals 
against  the  act  of  a  manager,  which  act  was 
sanctioned  by  the  Court,  but  we  are  convinced 
that  an  appeal  does  not  lie  in  such  cases. 

There  is  no  appeal  against  the  orders  of  a 
manager  appointed  under  section  243  of  Act 
V1IL,  and  most  certainly  section  1 1  of  Act 
XXIII.  of  1 86 1  was  never  meant  to  apply 
to  these  cases.  Looking  also  to  the  positive 
language  of  section  364  of  Act  VIII.,  we  think 
that  any  appeal  should  be  expressly  provided 
for,  and  that,  as  there  is  no  such  provision 
made  in  section  143,  under  which  the  act 
complained  of  was  done,  an  appeal  was  not 
intended,  and  cannot  be  preferred. 

We  may  add  that  the  lower  Court  appears 
to  have  had  good  reason  for  its  acts. 

Appeal  dismissed  with  costs. 


The  27th  September  1864. 

Present: 

The  Hon'ble  G.Loch  and  W.  &  Seton-Karr, 

Puisne  Judges* 

Re-sales  for  Default  under  Section  253.  Act 

VIII.  of  1859. 

Case  No.  312  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
Mr.  W.  Ainslie,  Judge  of  Patna,  dated  the 
22nd  March  1864. 

Gour  Mookh  Singh  and  another 
(Judgment-debtors),  Petitioners, 

versus 

Lalla  Gour  Sunkur  and  others 
(Decree-holders),  Opposite  Party. 

Baboos  Unnodapersad  Banerjee  and  Zfavarkn- 
nath  Miller  for  Petitioners. 
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Baboo  Mohesh  Chunder  Chowdry  for  * 
Opposite  Party. 

In  a  re-sal  j  for  default  under  section  253,  Act  VIII.  of 
1859,  the  officer  conducting  the  sale  is  not  hound  to 
cum  me  nee  from  the  next  highest  bid  below  that  made  by 
the  defaulter,  instead  of  commencing  the  sale  de  twvo. 

At  a  sale  of  immoveable  property  in  exe- 
cu  ion  of  a  decree,  the  last  bidder  failed  to 
make  the  deposit  required  by  law ;  and  under 
section  253,  Act  VII 1.  of  1859,  the  property 
was  forthwith  put  up  for  re-sale,  and  knocked 
down  aia  considerably  lower  price  than  it 
fetched  at  first.  Tne  petitioner  pleads  that 
the  officer  conducting  the  sale  should  not 
have  put  up  the  lot,  and  commenced  the  sale 
de'  novo,  but  should  have  commenced  from 
the  next  highest  bid  below  that  made  by  the 
defaulter.  We  do  not  think  that  the  law 
requires  this  to  be  done.  Had  the  officer 
asked  the  next  highest  bidder  whether  he 
was  willing  to  abide  by  his  bid,  and,  if  he 
consented,  gone  on  with  the  bidding  from 
that  sum,  there  would  have  been  nothing 
illegal  in  his  so  doing;  but  if  the  bidder  was 
not  asked  or  refused,  it  cannot  be  said  that 
he  was  at  all  bound  by  a  bid  which  he  had 
once  made,  but  which  had  been  cancelled 
by  the  higher  bid  subsequently  offered.  The 
officer  has  certainly  done  nothing  in  contra* 
veniion  of  the  law  in  following  the  course  he 
tojk.    The  appeal  is  rejected  with  costs. 


The  29th  September  1864. 

Present : 

The  Hon'ble  G.  Loch,  Puisne  Judge. 

Remand— Refund  of  Stamp-duty— Costs. 

Petition  of  Mr.  C.  B.  Ma$seyk>  dated  the  33rd 
September  1864^  praying  the  Court  to  cancel 
its  order  for  costs  awarded  against  him  in  a 
case  remanded  by  the  Court. 

Mr.  C.  B.  Masseyk,  Petitioner, 

versus 

Jugobundhoo  Dutt  and  others,  Opposite 

Party. 

Baboo  Banee  Madhub  Banerjee  for 

Petitioner. 

%  The  stamp-duty  on  the  petition  of  appeal  is  not  charge- 
able to  the  respondent  in  a  case  remanded. 

A  party,  who  succeeds  in  his  appeal  on  some  prelimi- 
nary points,  is  entitled  to  his  costs,  irrespective  of  the 

result  of  the  ultimate  decision. 

« 

Mr.  Justice  Loch, — Report  called  for 
from  the  Office  with  regard  to  the  practice 
of*  ihe*Couru  in  awarding  costs  in  cases 
remanded. 


Aole  by  the  Deputy  Registrar.— *X\P 
value  of  stamp-duty  is  refunded  in  cases  of 
remand  under  section  351  for  final  disposal 
by  the  iower  Court.  See  Act  X.  of  186a, 
Schedule  B,  Article  n,  Note  F. 

No  refund  is  made  in  cases  remanded  for 
"findings"  on  stated  issues  under  section 
354,  Act  V11I.  of  1859,  or  in  cases  remanded 
tor  additional  evidence  under  section  356. 

Decrees  are  drawn  up  only  in  cases  of 
remand  where  there  is  a  special  order  for 
costs. 

Ordinarily  in  cases  of  remand  under  sec- 
tion 351,  costs  are  not  awarded  by  this  Court 
They  follow  as  a  matter  of  course  the  final 
decision  of  the  lower  Court. 

Cases  remanded  under  sections  354  and 
356  are  not  finally  decided  until  the  findings 
or  additional  evidence  are  submitted  by  the 
lower  Court.  They  are  consequently  borne 
on  this  Court's  files  as  pending  until  then. 
No  costs  are,  therefore,  given  in  that  stage 
of  the  appeal. 

When  costs  are  awarded  in  favour  of  the 
appellant  in  cases  of  remand  for  final  disposal 
by  the  lower  Court,  the  value  of  stamp  lor 
petition  of  appeal  being  refundable,  under 
Act  X.  of  i86t,  Schedule  B,  Article  it, 
Note  F,  it  is  nor,  as  in  cases  disposed  of  by 
this  Court,  included  in  the  Schedule  of  costs 
in  a  decree. 

1  may  be  allowed  to  add  that  there  is  con- 
siderable confusion  in  cases  where  the  Court 
remand  for  "investigation"  or  fox  ••  trial  of 
issues"  without  expressly  directing  the 
mission  of  the  proceedings  in  the  one 
and  the  findings  in  the  other.  The  lower 
Courts  frequently  proceed  to  dispose  of  dm 
cases  finally ;  and  the  Office,  on  these  final 
orders  being  appealed  to  this  Court,  is 
obliged  to  treat  the  cases  as  remands  under 
section  351,  and  refund  the  stamp-duty,  . 

Mr.  Justice  Loch. — The  stamp  fee  is  re- 
fundable under  the  law,  and  should  not  be 
charged  to  the  respondent.  In  regard  to 
costs,  where  a  party  comes  up  in  appeal 
from  the  decision  of  a  lower  Court  on  some 
preliminary  points,  and  rs  successful  in  this 
Court,  and  has  that  order  reversed  in  appeal, 
I  think  the  appellant  is  entitled  to  his  costs, 
particularly  if  they  be  expressly  decreed  in 
his  favour ;  and  whatever  may  be  the  ultimate 
result  of  the  suit,  such  cost  cannot  depend 
upon  or  follow  the  result  of  the  uhnsste 
decision,  but  fairly  belong  to  the  appellant, 
who  is  entitled  to  realize  them.  I  think, 
therefore,  the  appellant  in  this  case  nay 
realize  the  costs  decreed  in  bis  favour,  and  I 
reject  this  petition* 
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The  8th  July  1864. 

Present : 

The  Hon'ble  J.  P.  Noimzn,Officfa/ing  Chief 
Justice,  and  ihe  Hon'ble  Shumbhoonath 
Pandit  and  E.  Jackson,  Puisne  Judges. 

Appeal  to  the  Privy  Council  (from  Order 
rejecting  Review  of  Judgment). 

Case  No.  64  of  1864. 

Nazeer  Alt  Khan  and  others,  Appellants  to 

England, 

versus 

Rajah  Ojoodhyaram  Khan,  Respondent  to 

England. 

Mr.  A.  F.  Lingham  and  Baboo  Kuhrn 
Mohun  Mookerjee  for  Appellants. 

Baboo  Kalee  Prosunno  Dutt  for  Respondent. 

An  order  of  the  High  Court  rejecting-  an  application 
for  a  review  of   judgment  is  a  Hnal  order  from   which 
mn  appeal  lies  to  the  Privy  Council   under  section  39 
of  the  Court's  Charter ;   the   petition  of  appeal   being 
presented  within  six  months  from  the  date  of  the  said 
*  order. 
1 
-  The   following  order   was  paused  by   Mr 

Justice  Louis    S.    Jackson   on    the    14th 
March  1864, 

This  application  was  made  before  roe 
some  days  ago,  and  I  have  taken  time  to  con- 
sider the  order  I  should  pass.  It  is  an  ap- 
plication to  be  allowed  to  appeal  to  England 
against  an  order  of  a  Division  Court  reject- 
ing the  applicants*  petition  for  a  review  of  a 
decision  passed  by  the  same  Court 

More  than  six  months  had  elapsed,  when 
this  application  was  filed,  since  the  original 
adverse  decision  had  been  passed,  and  this 
Ccurt  consequently  could  not  have  then  ad- 
mi.  ted  an  appe-tl  from  that  decision. 

The  question,  therefore,  is  whether  the 
order  on  the  application  for  review,  being  in 
fact  a  recusal  to  alter  the  first  decision,  is  in 
itself  appealable. 

It  seems  to  me  that  it  is  so  under  the  terms 
of  the  39th  section  of  the  Charter  of  this 
Court,  which  gives  to  all  persons  the  right 
of  appeal  from  any  final  judgment,  decree, 
or  order  of  the  High  Court,  made  in  appeal. 

The  words  "  in  appeal  "  I  take  to  mean 
in  a  case  of  appeal,  and  the  order  complained 
of  appears  to  me  such  an  order  as  persons  are 
entitled  by  the  Charter  to  appeal  against. 


I  therefore  admit  this  appeal,  and  order 
that  the  usual  estimate  for  expense  of  trans- 
lation be  prepared.  • 

The  following  order  was  passed  by  the 
Officiating  Chief  Justice  and  Mr.  Justice 
Kemp  on  the  20th  May  1864. 

Let  the  applicant  take  a  rule  calling  on 
the  appellant  to  show  cause,  on  Thursciav 
next,  why  the  order  of  the  Hon'ble  Justice 
Louis  S.  Jackson,  made  ex  parte  in  the  cause 
on  the  14th  of  March  last,  allowing  an  apptal 
to  the  Ptivy  Council,  under  section  16  of  the 
Charter,  from  the  decision  of  the  19th  of 
June  last,  should  not  be  set  aside  en  the 
grounds — 

First,  that  the  appeal  was  not  presented 
within  six  calendar  months  from  the  date  cf 
the  judgment  appealed  against,  and  conse- 
quently that  the  Judge  had  no  power  to  ad- 
mit the  appeal. 

Secondly,  that  there  was  no  sufficient  ex- 
cuse for  the  delay  in  the  presentation  of  the 
appeal. 

Final  Order. 

This  was  a  rule  obtained  by  Mr.  Doyne, 
calling  on  the  appellants  to  show  cause  why 
an  order  of  Mr.  Justice  Louis  S.  Jackson, 
admitting  an  appeal  to  Her  Majesty  in  Coun- 
cil, and  directing  the  preparation  of  the  usual 
estimate  of  the  costs  of  translation,  should  not 
be  set  aside. 

The  Judge  of  Midnapore  having  dismiss- 
ed the  suit  as  barred  by  Act  I  of  1845  on 
the  1st  of  June  1863,  a  decree  of  this  Court 
was  pronounced  reversing  this  decision,  and 
remanding  the  suit  for  trial  upon  the  merits. 

On  the  7th  of  July  1863,  the  now  appel- 
lant piesented  a  petition  for  review  of  judg- 
ment, which  was  admitted  by  Mr.  Justice 
Baylty  and  Mr.  Justice  Campbell  on  the  1st 
of  August.  On  the  iath  of  January  1864. 
the  review  case  coming  on  for  hearing  in 
the  presence  of  both  parties,  the  application 
for  a  review  was  rejected,  and  the  former 
judgment  upheld. 

The  appellant  then  presented  a  petition 
prawng  for  the  admission  of  his  appeal, 
upon  which  Mr.  Justice  Louis  S.  Jackson 
made  the  order  complained  of  on  the  ijih  of 
March  1864. 

The  Advocate- General  showed  jzause*  on 
the  i8ih  of  June  last. 
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We  are  of  opinion  that  the  order  of  the 
Court,  rejecting  the  review,  which  affirms  the 
former  judgment,  is  a  final  order  of  this  Court 
from  which  an  appeal  lies  under  section  39 
•of  the  Charter,  and  therefore  the  petition 
of  appeal  to  Her  Majesty  in  Council,  having 
been  presented  within  six  months  of  that 
date,  was  wiihin  time  under  Regulation  XVI. 
of  1797,  section  s.  We  observe  that  it  is 
clear  that,  if  the  first  judgment  had  been  re- 
versed on  review,  the  notf  respondent  would 
have  had  six  months  from  the  date  of  the 
reversal  for  his  appeal ;  and  by  parity  of  rea- 
soning, it  would  seem  that  the  now  appellant 
should  -have  six  months  from  the  date  when  the 
Court  by  its  final  order  adopted  and  confirm- 
ed the  decision  of  June  1863.  The  language 
of  the  39th  section  of  the  Charter,  which 
gives  an  appeal  from  any  final  judgment, 
decree,  or  ordtr,  is  different  from  that  of  the 
2nd  section  of  Regulation  XVI.  of  1797, 
which  speaks  simply  of  the  judgment  appeal- 
ed against ;  and  it  admits  of,  and,  we  think, 
requires,  a  different  construction  from  that 
which  has  been  put  on  the  Regulation. 

For  these  reasons  the  rule  will  be  dis- 
charged with  costs. 


The  2 1  st  November  1864. 

Present ; 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Execution  of  Joint  Decrees. 

Case  No.  384  of  1 864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Purneah,  dated  the  29th  April 
1864. 

Mussamut  Purresh  Monee,  Petitioner, 

versus 
Kissoree  Misser,  Opposite  Party. 

Baboo  Debendro  Narain  Bose  for  Petitioner. 

Case  of  joint  decree  against  two  drbtors.  On  the 
application  of  one  of  them,  execution  was  ordered  to  be 
taken  out  against  the  other  only.  The  decree  not  being 
satisfied,  the  creditor  applied  tor  and  obtained  an  order 
for  attaching  the  property  of  both  Held  that,  as  ihe 
property  of  the  one  was  not  shown  to  be  sufficient  to 
cover  the  amount  of  the  decree,  the  creditor  was  entitled, 
notwithstanding  the  previous  order,  to  attach  the  pro- 
perty of  the  other  debtors ;  the  property  of  the  former 
£>eing  fresh  s  »ld. 

A  joint  decree  was  passed  against  the 
petitioner's  husband  and  one  Hu  ry  Narain. 
An  application  being  made  for  execution,  the 
petiuoner's  husband  represented  that  Hurry 
Narain  was  the  re  il  debior,  and  prayed  that 
eJfecutipn  might  first  be  taken  againft  his 
property.    The  Court  executing  the  decree 


passed  an  order  in  compliance  with  the  peti- 
tioner's request  on  4th  June  1861 ;  and 
though  an  appeal  was  preferred,  it  was  struck 
off  for  default.  In  conformity  with  the 
above  order,  certain  properties  of  Hurry  Na- 
rain were  sold  ;  but,  as  the  decree  was  not 
satisfied,  the  judgment-creditor  applied  for 
execution  against  both  the  judgment-debtors, 
and  an  order  was  issued  for  the  attachment  of 
their  property.*  An  appeal  was  preferred 
by  the  petitioner  to  the  Judge,  who  confirm- 
ed the  order  of  the  lower  Court,  as  he  consi- 
dered both  debtors  equally  liable  for  the 
amount  of  the  joint  decree.  A  special  ap- 
peal has  been  preferred,  on  the  ground  that, 
as  the  order  of  4th  June  1861  has  never 
been  reversed,  it  is  still  in  force,  and  there- 
fore the  property  of  Hurry  Narain  must  be 
sold  before  that  of  the  petitioner  can  be  tak- 
en in  execution.  We  see  no  grounds  for 
interfering  with  the  orders.  It  is  not  shown 
us  that  the  property  of  Hurry  Narain  now 
attached  is  sufficient  to  cover  the  amount  of 
the  decree,  and  therefore  the  judgment-cre- 
ditor is  entitled  to  attach  the  property  of  the 
other  debtor.  The  property  of  both  debtor! 
has  been  advertised  for  sale.  That  of  Hurry 
Narain  should,  in  conformity  with  the  order 
of  4th  June  1 861,  be  first  sold  ;  and  if  the  pro- 
ceeds are  insufficient  to  liquidate  the  debt, 
the  property  of  the  petitioner's  husband  can 
then  be  sold.    Appeal  rejected. 


The  22nd  November  1864. 
Present: 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 
Decree  for  Mesne-profits  (Execution  of). 

Case  No.  385  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  0/  Jessore  0/  the  2jlh  May  1864* 

Sook  Chand  Shah  and  others  (Debtors), 

Appellants, 

versus 

Tuppoossia  Dossee  (Decree- bolder), 
Bespondtnt. 

Baboo  Bungsee  Dhur  Sein  for  Appellants. 

Baboo  Sreenath  Doss  for  Respondent. 

There  is  no  ground  for  interfering  with  an  order  alt 
Judge  directing  execution  of  a  decree  for  mesne-profo 
rsti  mated  by  conjecture,  where  the  judgment -debtor* 
who  have  all  the  means  of  knowledge,  steadily  rcfae 
to  produce  any  trustworthy  evidence  as  to  the  agonal 
of  the  mesne  profits.     . 

This  appears  to  be  a  case  where  several 
unprincipled  judgment-debtors  ha\e  eodet- 
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voured  by  all  possible  means  to  prevent  the 
decree-holder  from  deriving  any  benefit  from 
her  decree.  The  ryots  are  tutored,  and  will 
disclose  nothing.  The  Judge  sends  for  the 
judgment-debtors  to  produce  their  accounts, 
but  they  evade  his  orders.  Their  naib  is 
sent  for;  and,  on  the  examination  being 
commenced,  their  Vakeel  walks  coolly  out 
of  Court,  in  order  that  there  may  be  an 
objection  of  ex-par te  enquiry  raised  against 
the  Judge's  proceedings.  The  decree-bolder 
has  been  kept  out  of  possession  for  more  than 
eight  years,  and  now  the  judgment-debtors 
have  the  impudence  to  plead  that  the  decree- 
holder,  a  woman  and  a  pauper,  is  bound  to 
prove  what  was  the  amount  of  the  mesne- 
profits,  and  to  deny  that  the  man  examined 
by  the  Judge  was  their  naib.  As  it  is 
evident  that  all  the  means  of  knowledge  were 
with  the  defendants,  and  they  have  steadily 
refused  to  produce  any  trustworthy  evidence, 
we  think  there  are  no  sufficient  grounds  for 
interfering  with  ihe  order  passed  by  the  Judge. 
We  reject  the  appeal  with  costs. 


The  22nd  November  1864. 
Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Section  243,  Act  VIII.  of  1859  —  Manager 
(Appointment  of)— Payment  of  Debt  by  De- 
grees. 

Case  No.  348  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Rajshahye,  dated  the  jist 
March  1864. 

Brojender  Narain  Roy  and  others  (Judg- 
ment-debtors), Appellants, 

versus 

Kassessur  Roy  and  another  (Decree-holders), 

Respondents. 

Roy  Sreenath  Sein  for  Appellants. 

It  is  discretionary  with  a  Court,  under  section  343, 
Act  VIII.  ot  1&59,  to  appoint  a  manager,  and  to  allow 
a  debt  to  be  paid  by  degrees. 

The  only  ground  urged  before  us  is  thai 
the  lower  Court,  under  section  243*  should 
have  appointed  a  manager,  and  have  allowed 
the  debt  to  be  paid  by  degrees.  But  thi* 
was  a  matter  entirely  for  the  Court's  discre- 
tion and  within  the  Court's  competence. 
We  see  nothing  whatever  to  call  for  our 
interference,  or  to  lead  us  to  think  that  the 
debtor  has  been  hastily  or  unfairly  dealt 
with* 


The  22nd  November  1864. 
Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Interest—Compound  Interest 

Case  No.  428  of  1864.  .     - 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Principal  Judder  Ameen  of  San  ti pore  in 
Z ill  ah  Nuddea,  dated  the  2$th  July  1864. 

Jodoonath  Roy  (Debtor),  Appellant, 

versus 

Dwarkanath  Chatterjee  (Creditor), 
Respondent. 

Baboo  Issur  Ch under  Chuckerbutty  for 

Appellant. 

Baboo  Romanath  Rose  for  Respondent. 

The  purchaser  of  a  decree  nay  apply  for  rectification 
of  an  error  in  the  calculation  of  interest. 

If  a  decree  awards  interest  from  the  date  of  decree  on 
a  certain  sum  ascertained  to  be  due  at  the  time  of  the 
decree  (consisting  of  the  sum  sued  for  with  interest 
thereon  up  to  date  of  suit) — Hrld  that  that  is  not  com- 
pound interest,  and  that  the  decree- holder  is  entitled 
to  it. 

It  is  objected  by  the  respondent  that  the 
purchaser  of  the  decree  is  not  entitled  to 
rectify  an  error  in  the  calculation  of  inter- 
est, inasmuch  as  he  must  take  the  decree 
just  as  he  bought  it.  But  this  objection 
is  futile.  The  purchaser  can  do  whatever 
the  original  decree- holder  might  have  done, 
and  there  is  no  donbt  that  the  latter  might 
have  applied  for  the  rectification  of  any  ap 
parent  mistake. 

Again,  it  is  objected  that  the  respondent 
has  had  compound  interest,  or  interest  on 
interest,  at  the  close  of  each  year,  assigned 
to  him.  But  this  is  not  the  case.  The 
decree  gave  him  a  certain  sum  sued  for,  or 
Rs.  3,600  with  interest  in  addition  np  to 
the  date  of  suit  Tdese  sums,  being  conso- 
lidated at  the  time  ot  the  decree,  are  held  to 
bear  imerest  ftom  and  after  the  decree,  but 
this  is  not  compound  interest,  bat  interest  on 
a  fixed  sum  ascertained  to  be  due  at  the  time, 
and  there  is  no  reason  why  the  decree-holder 
bhould  not  get  this. 

Both  objections  are  groundless,  and  the 
appeal  is  dismissed  with  costs.  « 


The  12nd  November  1864. 

Present : 

The  Hou'ble  G.  Loch  and  W.  S.  SeUm-Kaw, 

Puisne  Judges. 
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Minors  (Liability  of —for  Bona-fide  Acts  of 

Guardians). 

Case  No.  394  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Dacca,  dated  the  gth  June  1864. 

Hurro  Chunder  Chowdry  (Objector), 
Appellant, 

versus 

Bnngsee  Mohan  Dass  and  others  (Decree- 
holders),  Respondents, 

Baboo s  SreenaJh  Dass  and  Kishen  Dyal 
Hoy  for  Appellant. 

Baboos  Onoocool  Chunder  Mookerjee ,  Hem 
Chunder  Baner/ee,  and  Bo  mesh  Chunder 
Mitter  tor  Respondents. 

A  minor  is  bound  by  all  acts  of  his  guardian  done  in 
good  faith,  particularly  if  he,  when  he  conies  of  age, 
give*  an  acknowledgment  to  the  guardian,  admitting 
nimseK  liable  for  all  debts  of  his  ancestor,  and  for  all 
(except  certain)  debts  incurred  by  the  guardian. 

A  decree  was  obtained  against  Tara  Mo- 
nee  Chowdrain,  the  mother  of  the  petitioner, 
then  a  minor,  for  debts  incurred  by  his  ances- 
tor, on  24th  December  183  s.  Execution  was 
taken  oat,  and  the  case  struck  off  on  5th  Jane 
1841.  On  18th  February  1857,  application 
for  farther  execution  was  made,  and  the  judg 
ment-debtor  filed  sundry  petitions  admitting 
the  debt,  and  praying  for  time  to  come  to  a 
settlement.  These  applications  were,  with 
the  consent  of  the  judgment-creditors,  ad- 
mitted by  the  Court.  The  execution-case 
was  struck  off  in  1858,  and  revived  in  1861 
against  the  petitioner,  who  had  come  of  age. 

It  is  now  pleaded  that  he  is  not  bound 
by  the  acts  of  his  mother  and  guardian ; 
that,  as  sixteen  years  had  elapsed  from  1841  to 
1857,  during  which  period  nothing  was  done 
in  execution  of  the  decree,  further  steps  in 
execution  are  barred  by  limitation ;  and  that, 
however  Tara  Monee  might  be  bound  by  he 
admissions,  they  c*t  not  be  admitted  to  the 
prejudice  of  the  petitioner. 

Had  limitation  been  pleaded  by  Tara  Mo- 
nee  when  execution  was  sued  out  in  1857, 
her  plea  would  have  been  quite  sufficient  to 
have  stopped  further  proceedings.  But,  acting 
Jn  good  faith,  she  acknowledged  the  existence 
of  the  debt,  and  waived  the  plea  of  limiiaiii  n, 
and  obtained  the  consent  of  her  creditors  to 
withhold  .their  hands  from  her  son's  proper- 
ty. Believing  that  she  was  acting  in  good 
faith,  and  nothing  is  shown  us  to  the  contiary, 
tfe  think  the  petitioner  is  bound  bv  the  acts 
of  his  mother,  the  more  particularly   that, 


after  having  come  of  age,  he  gave  an  acknow- 
ledgment to  her,  admitting  himself  to  be 
liable  for  all  debts  of  his  ancestors,  and  for 
debts  incurred  by  her,  except  certain  which 
were  specified  in  that  document.  Under 
these  circumstances  we  see  no  ground  for 
interfering  with  the  order  passed  by  the 
Judge,  and  reject  this  petition  with  costs. 

The  22nd  November  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Setoo-Karr, 

Puisne  Judges. 

Decree  (Satisfaction  of)— Priority  of  Attach- 
ment—Time  for  Liquidation. 

Cases  Nos.  414  and  416  of  1864. 

Miscellaneous  Appeals  from  orders  passed  by 
the  Principal  S udder  Ameen  of  Cu/tack, 
dated  the  nth  May  1864. 

No.  414. 

Rajah  Puddona  Bhonjo  Bahadoor  (Debtor), 

Appellant, 

versus 

Hurro  Kisto  Doss  and  another  (Creditors), 

Respondents. 

Baboos  Obhoy  Churn  Rose  and  Kissen  Suaa 
Mookerjee  for  Appellant. 

Baboos  Grish  Chunder  Ghose  and  Onoocool 
Chunder  Mookerjee  for  Respondents. 

No.  416. 

Kanat  Loll  (Creditor),  Appellant, 

versus 

Rajah  Puddona  Bhonjo  Bahadoor  (Debtor), 

Respondent. 

Baboo  Oprokash  Chunder  Mookerjee  for 

Appellant 

Baboos  Obhoy  Churn  Bose  and  Kissen 
Succa  Mookerjee  for  Respondent. 

Each  of  the  decrees  held  by  several  attaching  cre-l 
ditors  imis>t  be  liquidated  from  the  proceeds  ot  the  at-l 
tached  property  according  to  priority  of  attachment. 
The  holder  of  four  decrees  is  not  entitled  to  satisfaction  I 
of  them,  first,  simply  because  he  first,  in  execatiuo  «f| 
one  of  the  decrees,  attached  the  estate. 

The  time  of  liquidation  need  not  be  limited  to  tw»| 
year.*,  but  may  be  further  extended  at  the  dtscretit>«of| 
the  Court. 

We  have  heard  all  parties  at  sufliciest 
length  in  these  two  app  als,  and  are  qrofe 
satisfied  that,  with  some  slight  n)odi6caitom\ 
the  order  of  ihe  lower  Court  is  bubsUntwHy 
correct,  and  may  stand  good. 

The  attaching  creditors,  Peary  Deb 
Hurro  Kisto,  may  b:  paid  out  of  the  pi 
ceeds  of  the  attacned  Killah,  in  the  order 


1864.] 


Miscellaneous 


THE  WEEKLY  REPORTER. 


Appeals, 


17 


-^_ 


their  attachment  of  the  same.  Each  decree 
held  by  these  parties  will  be  entitled  to  be 
liquidated  from  the  said  proceeds  according 
to  priority  of  attachment.  Peary  Deb  having 
four  decrees,  he  is  not,  we  must  observe,  to  be 
entitled  to  clear  them  all  off  first,  simply 
because  he  may  have  first  attached  the  estate 
on  account  of  one  single  decree,  but  each 
decree  held  by  these  two  persons  will  be 
liquidated  exactly  as  each  attachment  was 
applied  for.  In  this  view,  the  order  of  the 
lower  Court  is  quite  correct,  but  there  is 
no  reason  for  excluding  Kanai  Loll  from  the 
benefit  of  the  proceeds  of  the  estatej  and  his 
decrees  must  be  liquidated  therefrom,  after 
those  held  by  Peary  Deb  and  Hurro  Kisto. 
Nor,  again,  is  it  necessary  to  limit  the 


time  of  liquidation  by  the  process  so  ordered 
to  the  space  of  two  years  only.  It  is  obvi- 
ous that  the  whole  debts  of  the  Rajah,  ap- 
pellant in  Case  No.  414,  cannot  be  liquidated 
by  the  rents  of  two  years.  The  time  may 
further  be  extended  at  the  discretion  of  the 
lower  Court. 

With  these  modifications  and  extensions, 
the  order  of  the  Principal  Sudder  Ameen  is 
affirmed.  The  appellant  in  No.  414  will  pay 
the  costs  of  the  respondents  in  that  appeal, 
inasmuch  as  his  objections  have  been  some- 
what irrelevant  and  unnecessary.  And  Kanai 
Loll,  appellant  in  No.  416,  will  get  his  costs 
against  the  Rajah.  This  order  has  thus  the 
effect  of  decreeing  No.  416,  and  of  dismiss* 
ing  No.  414,  with  costs. 
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The  30th  November  1864. 

Present: 

The  Hon  bie  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Uncertainty  in  Decree— Relief— Supplemental 

Plaints. 

Case  No.  355  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of Dinagepor elated  the  18th  April 
1864,  a  firming  an  order  passedby  the  Sudder 
Ameen  of  thai  District,  dated  the  3rd  March 
1863. 

Mr.  J.  J.  Gray,  Petitioner, 

versus 

Mr.  T.  Loyal  and  others,  Opposite  Party. 

Baboo  Juggadanund  Mookerjee  for 
Petitioner. 

Mr.  R.  T.  Allan  and  Baboos  Onoocool 
Chunder  Mookerjee  and  Sham  Loll  Milter 
for  Opposite  Party, 

In  this  case  the  first  Court  allowed  a  supplemental 
plaint  to  be  filed,  and  passed  no  order  on  it,  and,  in 
drawing  up  judgment,  wholly  omitted  to  notice  it, 
and  save  a  decree  for  an  area  not  according  to  the 
boundaries  correctly  laid  down  in  the  supplemental 
plaint,  but  simply  for  "the  lands  under  litigation." 
To  prevent  the  petitioner's  decree  from  being  infruc- 
taous,  and  to  protect  him  from  further  expense  in  apply- 
ing for  a  review  of  judgment,  it  was  indicated  to  the 
Court  executing  the  decree  that,  where  the  lands  are 
identified  in  the  plaint  by  boundaries,  and  also  by  trust- 
worthy measurement-papers,  if  possession  cannot  be 
given  according  to  the  former,  it  may  be  according  to 
the  latter. 

It  appears  that  the  plaintiff  sued  to  re- 
cover possession  of  208  beeghas  of  land, 
the  position  of  which  he  indicated  in  two 
ways.  He  gave  their  boundaries,  and  he 
said  they  were  comprised  in  the  Collector's 
chittahs  from  Dags  1  to  29.  Finding  that 
the  boundaries  he  had  given  were  not  correct, 
plaintiff  filed  a  supplemental  plaint  defining 
the  proper  boundaries,  and  praying  for  pos- 
session accordingly.  This  plaint  was  ad- 
mitted in  the  record,  but  no  notice  taken  of 
it  in  the  judgment,  which  gave  him  a  decree 
for  the  area  he  claimed  under  the  terms  of 
"the  land  under  litigation.1'  When  he 
sought  to  execute  his  decree,  he  described 
in  his  application  for  execution  the  bounda- 
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ries  indicated  in  the  supplemental  plaint  ,*  but 
on   comparing  these  with   the   boundaries 
mentioned  in  the  original  plaint,  there  was  of 
coarse  a  discrepancy,  and  the  Courts  below    \ 
have  refused  to  execute  the  decree  on  the 
ground  that,  if  there  were  any  error  in  the 
decision,  the  petitioner  should  have  applied 
to  the  Court  in  which  the  error  was  com- 
mitted to  have  it  rectified.    No  doubt,  such 
is  the  proper  course ;  but  we  may  at  the  same 
time  express  our  marked  disapproval  of  the 
carelessness  shown  by  the  Judge  presiding 
in  the  first  Court,  who  allowed  a  supplement- 
al plaint  to  be  filed,  and  passed  no  order  on 
it,  and  who,  in  drawing  up  his  judgment, 
wholly  omitted  to  notice  it,  and  gave  a  decree 
for  an  area,  not  according  to  the  boundaries 
correctly  laid  down  as  they  were  in  the  sup- 
plemental plaint,  but  simply  for  the  lands  in 
litigation.    The  lower  Courts  have  held  that 
possession  can  only  be  given  according  to  the 
terms  of  the  decree,  and  that  the  words  used  in 
the  decree  indicate  the  area  within  the  bound* 
aries  mentioned  in  the  plaint,  and  therefore 
refuse  to  put  the  party  in  possession  of  the 
lands  he  claims,  and  it  is  contended  before  us 
that  this  Court  cannot  alter  the  terms  of  that 
decree,  and  import  into  it  what  is  not  there. 
The  Court  have  no  intention  of  doing  this ; 
but  the  Court  will  give  such  relief  as  it  can,  so 
as  to  prevent  the  petitioner's  decree  from  being 
infructuous,  or,  if  possible,  protecting  him 
from  unnecessarily  incurring  farther  expense 
in  applying  for  a  review  of  judgment.    The 
course  which  the  Court  propose  to  take  is 
to  indicate  to  the  Court  executing  the  decree 
that,  where  the  lands  have  been  identified 
in  the  plaint  by  boundaries,  and  also  by 
trustworthy   measurement-papers,  if  posses- 
sion cannot  be  given  according  to  the  former, 
it  may  be  according  to  the  latter;  and  we  see 
no  reason  why  the  lands  in  litigation,  which 
have  been  decreed  to  petitioner,  and  were 
described  by  him  as  comprised  within  Dags 
x    to    29   of  the  Collector's  measurement* 
chittahs,    should    not    be    made    over    to 
him,  if  it  be  possible  to  do  so,  without  inter- 
fering with  the  tights  of  others,  and  pro- 
vided that  their  site  is  correctly  defined  in 
those  chittahs.    Should  it  be  found  impossible 
to  give  possession  accoiding  to  the  chittahs, 
the  only  resource  left  open  to  the  petitioner* 
is  to  apply  for  a  review  of  judgment,  and' 
we  think  he  would  have  very  strong  grounds  • 
for  having  his  application  admitted,  as  tftfere: 
can  be  no  doubt  there  has  been  a  denial  of 
justice  through  the  negligence  of  tlje  first 
Court.    We  set  aside  the  orders  of  the  lower ; 
Courts,  and  direct  the  first  Court  to*  cany 
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out  the  instructions  given  above  if  possible. 
The  petitioner  will  get  his  costs. 

The  30th  November  1 864. 

Present: 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Mesne-profits  (Recovery  of— from  Judgment- 
debtor)— Custom  of  Collection  from  Musta- 
girs. 

Cases  Nos.  279  and  372  of  1864. 

Miscellaneous  Appeals  from  order  passed  by 
Mr.  J.  R.  Musrpratt,  Judge  of  Purneah,  dated 
the  1 6th  April  1864. 

Syud  Ahmed  Rezah,  Petitioner t 

versus 

Rajah  Syud  Enayet  Hossein,  Opposite  Party. 

Messrs.  R.  V.  Doyne  and  C.  Gregory  for 

Petitioner. 

Messrs.  G.  C.  Paul,  R.  T.  Allan,  and  A.  F. 
Lingham,    Moonshee    Ameer     AH,    and 
.  Baboo  Kishen  Kishore  Ghose  for  Opposite 
Party. 

.  Where  the  custom  of  collecting-  rents  from  tnustapirs 
prevails,  the  mustagiri  jummais  to  be  the  basis  of  account 
of  mesne-profits  to  be  recovered  from  a  judgment-debtor. 

Thise  axe  two  appeals  arising  out  of  the 
case  of.  Rajah  Enayet  Hossein,  decided  by 
the  Privy  Council,  and  reported  at  Volume 
VII.,  page  238  of  Moore's  Reports. 

The  Rajah  has  claimed  the  sum  of  Rs. 
2,46,481  as  mesne-profits  for  the  period  for 
which  he  was  kept  out  of  possession.  The 
Judge  has  disallowed  this  amount,  and  has 
also  rejected  the  plea  of  the  judgment-debtor 
that  the  mesne-profits  were  only  Rs.  76.879. 
The  Judge  has  ended  by  fixing  the  mesne* 
profits  at  Rs.  1,25,135-8. 

From  this  order  two  appeals  have  been 
preferred,  one  by  the  Rajah,  who  claims 
the  higher  rate  according  to  the  hustobood 
papers,  or  the  actual  village  collections; 
and  another  by  the  judgment-debtor,  who 
urges  that  the  amount  collected  by  him  from 
his  mustagirs,  or  Rs.  76,869,  is  the  correct 
amount. 

*  The  Judge,  we  regret  to  observe,  has 
treated  this  important  case,  involving,  as 
it  does,  the  settlement  of  copious  and  dis- 
puted accounts,  and  possibly  the  termination 
of  a  long  series  of  suits,  in  a  very  careless 
and  unsatisfactory  manner.  It  is  true  that 
the  Ju^ge  did  appoint  a  mohurir  to  examine 
into  the  accounts  filed  by  both  parties ;  but 


this  step  does  not  relieve  the  Judge  from 
the  duty  of  looking  into  them  himself,  and 
of  deciding  on  the  '  worth  of  objections  made 
to  each  particular  item,  and  of  showing  in 
his  decision  what  are  the  main  points  at  issue, 
what  the  objections  of  either  party,  and  how, 
in  his  opinion,  they  are  met. 

We  have,  however,  had  the  case  fully 
argued  by  Mr.  Dpyne  for  the  judgment- 
debtor,  and  by  Mr.  Paul  for  the  Rajah,  and 
we  are  enabled  to  dispose  of  one  portion 
of  the  case,  as  well  as  to  prescribe  to  the 
Judge  the  proper  course  which  he  should 
take  with  the  remainder  of  the  dispute. 

First,  as  regards  the  claim  to  the  husto- 
bood, we  think  that  in  this  case  the  claimant 
is  not  entitled  to  the  same.  In  the  original 
case,  the  plaintiff  professed  himself  ready  to 
take  the  rents  that  had  been  collected  by 
the  surburakars.  This  would  be  tan- 
tamount to  the  rents  paid  by  the  musta- 
girs. Then  the  plaintiff  himself  is  shown 
to  collect  his  rents  from  the  share  of  the 
property  of  which  he  has  always  been  in 
possession  from  similar  mustagirs,  and  it  is 
urged,  in  some  instances,  from  the  same 
mustagirs  as  the  judgment-debtor.  The 
custom  of  collection  from  mustagirs  for 
each  rnouzah,  or  for  several  mouzahs,  is 
one  well  known  in  that  part  of  the  country; 
and  as,  even  in  the  event  of  our  taking  the 
hustobood  or  settlement-papers  of  the  villages 
to  be  the  correct  basis,  we  should  still 
deduct  10  percent,  in  favour  of  the  judgment- 
debtor  for  expenses  of  collection,  we  think 
that  no  injury  or  injustice  will  be  done  to 
the  judgment-holder  if  the  mustagiri 
jumma  be  taken  as  the  basis,  whereon 
no  such  deduction  of  10  per  cent  would  be 
allowed. 

The  decisions  quoted  for  the  Rajah,  Mar- 
shall's Reports,  Volume  I.,  Part  II.,  page  101, 
and  Hav's  Reports,  pa^e  a  66,  9th  of  Septem- 
ber 1862,  though  undoubtedly  laying  down 
correct  principles  in  regard  to  this  subject, 
are  not  applicable,  because  the  circumstances 
are  different. 

We,  therefore,  disallow  the  appeal  of  the 
Rajah  in  No.  37a. 

As  regards  the  real  question  between  the 
parties,  it  being  now  decided  that  the  mus- 
tagiri jumma  is  to  be  the  basis  of  account, 
it  must  next  be  decided  which  account  is  to 
be  accepted. 

It  is  urged  correctly  for  Ahmed  Reaah  that 
the  mustagiri  kubooleuts  filed  by  his  oppo- 
nent have  never  been  proved  or  attested  as 
they  should  have  been,  and  that  the  ca* 
should  be  remanded  for  this  purpose. 
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We  hold  that  there  is  much  force  in  this 
objection.  The  case  must  be  remanded  to  the 
Judge,  who  will  at  once  lake  ii  up  again,  and 
will  call  on  the  Rajah  to  prove  his  mustagiri 
papers     We  are  told  that  only  1 1  kubooleuts 
have  been  filed,  and  ihose  unattested.     The 
;      otner   kuboolems  should  be  called  for,  and 
j      all  these  aud  any  other  necessary  documents 
i     should  be  formally  tested  and  proved.     The 
Judge  will  then  weigh  the  value  of  this  evi- 
dence, and  will  decide  whether  these  docu- 
ments  are  to  be  taken  as  trustworthy.     He 
will  of  course  compare  these  accounts  with  the 
papers,  with  the  oral  evidence,  and  with  the 
arguments  adduced  for  the  judgment-debtor 
on  the  other  side,  and  he  will  first   decide 
which  sets  of  accounts  and  evidence  he  is 
prepared  to  trust  and  accept. 

If  he  decides  in  favour  of  the  larger  amount, 
there  will  probably  not  be  very  much  more 
that   will  require  decision,    though   even  in 
this  view  he   must  be  prepared  to  test  the 
value   of  any    deductions  claimed    for  the 
debtor.  If  he  should  accept  the  lower  estimate 
of  the  debtor  as  correct,  he  must  then  also 
decide  whether  the   debtor  has  a   right  to 
certain  deductions  already  claimed  on  account 
of  durbar  expenses,  expenses  on  account  of 
an   Imambra,   and   the    like,  which    would 
materially  reduce  the  amount  payable  to  the 
decree-holder.     Other  objections  have  been 
mentioned  to  us  in  the  course  of  argument, 
vis.,   that  the  accounts  of  the  decree-holder 
mention  the  same  villages  twice  over,   and 
insert    some    items    as  villages   which  are 
nothing  of  the  kind. 

The  Judge  will,  in  short,  give  to  this  case 
the  care  and  attention  which  its  magnitude 
and  importance  demand,  and  he  will  write  a 
clear  and  full  judgment  on  all  the  points  at 
issue  on  the  principles  above  laid  down. 

No  interest  on  mesne  profits  can  be  given, 
as  the  same  was  expressly  refused  by  the 
Privy  Council. 

The  effect  of  our  ruling  is,  then,  to  dismiss 
the  appeal  in  No.  372  with  costs,  and  to 
remand  the  case  in  appeal  No.  279.  Costs 
to  follow  the  ultimate  decision. 


The  1st  December  1864. 

Present : 

The  Hon'ble  Shumbhoonath  Pundit, 
Puisne  Judge. 

SUmps— Copses  of  Decrees  passed  before  Act 

X.  of  1862. 

Regular  Appeal  No.  463  oj  t8$3.\ 


Huffeezoonissa  Begum,  Appellant, 

versus 

Radha  Binnud  Misser,  Respondent. 
Decided  21st  July  1856. 

Copies,  applied  for  after,  of  decrees  passed  before 
the  present  Stamp  Act  (X.  of  1862)  came  into  opera- 
tion must  be  prepared  under  the  rules  prescribed  by 
that  Act. 

Note  by  the  Deputy  Registrar. — Thi 
respondent  in  the  above  appeal  applies  for 
a  copy  of  the  decree  in  order  to  sue  oat 
execution. 

Had  the  copy  been  taken  in  1856,  only 
one  stamp  of  the  value  of  Rs.  4  would  have 
been  required ;  the  lateSudder  Court  having, 
in  its  Circular  Order  No.  143  of  the  8th 
of  August  185 1,  held  that  every  sheet  re- 
quired for  engrossing  a  copy  need  not  be  on 
stamped  paper. 

According  to  the  present  Stamp  Law  (Act 
X.  of  1862,  Schedule  B,  Article  4),  a  stamp 
of  the  value  of  Rs.  4  would  be  needed  ;  and 
if  the  copy  could  not.  be  conveniently  com- 
prised within  one  stamp,  *  *  *  one  or  more 
additional  pieces  of  paper  might  be  used 
bearing  a  stamp  of  the  value  required  for 
petitions,  that  is  to  say,*  Rs.  2.  (See 
"  General  Rules,"  at  the  close  of  Schedule  B). 
I  beg  the  orders  of  the  Loazima  Bench 
as-  to  the  rule  to  be  applied  to  the  present 
case. 

If  it  be  held  that  the  new  rule  is  applica- 
ble, and  the  applicant  must  suffer  for  his 
omission  to  apply  for  the  copy  earlier,  I 
beg  to  know  whether  the  insertion  in  the 
decree  of  the  amount  of  value  of  stamp  (or 
of  stamps,  as  in  the  case  of  decrees  made 
after  the  promulgation  of  the  Stamp  Ad 
of  i860)  would  make  any  difference. 

I  have  now  two  applications  for  copies 
of  decrees  of  1861,  in  each  of  which  the 
value  of  the  stamps  required  for  the  en- 
grossment of  the  copies,  as  stated  in  the 
Schedule  of  Costs,  is  Rs.  16. 

Order.— Whtn  copies  are  asked  after  the 
last  Stamp  Aft  came  into  operation,  and  that 
law  does  not  exclude  from  it  copies  of  decrees 
passed  before,  the  copies  now  given  must 
be  prepared  under  the  rules  of  that  law. 
It  is  necessary  in  any  case  to  add  a  note 
to  show  that  the  value  of  the  copy,  as* 
inserted  in  the  original  decree  under  the 
head  of  costs,  is  different  from  the  actual 
amount  now  incurred  by  a  party.  The  rftrte 
must  be  added  by  way  of  remark  in  the 
Schedule  of  Costs  in  the  original  degree 
well  as  in  the  copy. 
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The  5  th  December  1864. 
Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Non-filing  of  Appeal  within  Time— Plea  of 

sickness. 

Case' No.  547  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  East  Burdwan,  rejecting  a  peti- 
tion of  Appeal. 

Mazoom  AH  Khan,  Petitioner, 

versus 
Panchoo  Bibee,  Opposite  Party. 

Baboos  Chunder  Mad  hub   Ghose   and  Ai7- 
madhub  Bose  for  Petitioner. 

None  for  Opposite  Party. 

A  mere  plea  of  sickness  is  no  cause  for  interference 
with  an  order  of  a  Judge  rejecting  an  appeal  not  filed 
within  time. 

We  have  heard  the  pleader,  and  see  no 
cause  for  interference  with  the  order  of  the 
Judge.  The  appeal  was  not  filed  for  more 
than  fifty  days  after  the  decision  appealed 
against,  and  on  a  mere  plea  of  sickness  we 
cannot  pass  any  order  for  the  Judge  to  take 
evidence  in  the  matter,  as  the  same  would 
lead  to  great  laxity  of  practice. 

Application  rejected. 


The  5th  December  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Widow  (Liability  of— for  Husband's  Debts)— 

Setoff. 

Case  No.  412  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Principal  Sudder  Ameen  of  Rajshahye, 
dated  the  5th  July  1864. 

Grisb  Chunder  Lahoory,  Petitioner, 

versus 
Koomaree  Dabea,  Opposite  Party. 

Baboo  Romesh  Chunder  Milter  for 
Petitioner. 

None  for  Opposite  Party. 

A  widow  is  liable  for  a  debt  contractedjby  her  husband. 
Such  debt  may  be  set  off  against  any  debt  due  to  her. 


The  petitioner  in  this  case,  Grish  Chunder 
Lahoory,  held  a  decree  against  Kootnaree 
Dabea  for  the  amount  of 'a  bond  executed  by 
her  late  husband. 

Koomaree  Dabea  held  a  decree  for  costs 
of  suit  against  Grish  Chunder,  the  peti- 
tioner. 

The  petitioner  prayed  that  the  sum  due 
by  him  to  Koomaree  Dabea  might  be  deduct- 
ed from  the  amount  of  her  decree,  and  she 
be  allowed  to  take  out  execution  for  the 
balance. 

The  Principal  Sudder  Ameen  has  rejected 
the  application  on  what  we  think  insuffi- 
cient grounds.  It  is  true  that  the  debt  for 
which  she  was  declared  liable  was  contracted 
by  her  husband,  but  that  does  not  put  her 
in  a  better  position  than  if  the  debt  had  been 
contracted  by  herself.  She  is  equally  liable 
for  the  sum  due:  and  if  the  petitioner,  Grjsh 
Chunder,  had  paid  the  amount  due  to  her  in- 
to Court  in  liquidation  of  her  claim,  he  could, 
the  next  moment,  have  attached  it  in  exe- 
cution of  his  own  decree.  We  therefore 
reverse  the  order  of  the  lower  Court,  and 
direct  the  Principal  Sudder  Ameen  to  com- 
ply with  the  petitioner's  request. 


The  5th  December  1864. 

Present: 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Execution' of  Decrees  by  Others  than  Decree- 
holders— Remedy  of  Decree-holders. 

Case  No.  4*7  .of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Zillah  Jessore,  dated  the  tjlh 
May  1864. 

Obhoy  Churn  Ghose,  Petitioner, 

versus 

Allad  Monee  Dassia  and  others,  Opposite 

Parly. 

Baboo  Sreenath  Doss  for  Petitioner. 

Baboo  Banee  Madhub  Banerjee 

for  Opposite  Party.  # 

The  Judge  allowed  a  person,  not  the  actual  decree- 
holder,  to  execute  the  decree.  That  person  not  having 
been  made  a  party  to  the  suit— held  that  the  dfctuaf- 
decree-holder  has  no  right  of  appeal  against  the  sum 
mary  order  of  the  Judge  in  favour  of  the  said  person, 
but  that  she  should  apply  to  the  Judge  for  4  review  of 
his  order. 
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Mr.  Justice  Seton-Karr. — The  facts  of 
this  case,  and  the  steps  in  the  litigation,  have 
been  stated  to  us  by  the  pleader.  But  it  is 
not  necessary  to  enter  into  them  at  length. 
The  legal  position  of  the  appellant  is  not 
such  as  to  give  him  any  right  to  appeal  in 
this  summary  way.  The  parties  to  the  suit 
have  been  decided  by  the  Judge  to  be  Mud* 
dan  Mohun  Mojoomdar,  purchaser,  through 
Tiluk  Chunder,  of  the  rights  of  Shamasoon- 
duree, on  the  one  side,  and  Fukeer  Chand 
Teli  Mundul,  and  his  wife  Allad  Monee,  No. 
II.,  on  the  other.  These  are  the  real  parties 
to  the  suit,  and  are  the  parties  alone  entitled  to 
appear  and  be  heard  under  section  2,  Act 
XXIII.  of  1861.  The  appellant,  Obhoy 
Churn  Ghose,  who  claims  to  represent  Allad 
Monee,  the  wife  of  Huilodhur  Ghose,  has 
not  been  placed  by  the  Judge  in  the  position 
of  a  party  to  the  suit,  and  has  consequently 
no  right  to  be  heard. 

He  should  either  enforce  his  right  by  a 
separate  suit,  or,  if  there  has  been  any  mis- 
conception of  the  exact  rights  and  position 
of  the  two  ladies  named  Allad  Monee  by  the 
lower  Court,  he  should  have  asked  the  lower 
Court  to  review  its  own  order. 


We  cannot  entertain  the  appeal,  and  most 
dismiss  it  with  costs. 

Mr.  Justice  Loch. — The  dispute  is  be- 
tween parties  claiming  to  execute  the  decree. 
The  representative  of  Tiluk  Chunder  claims 
to  be  the  auction-purchaser  of  the  rights 
and  interests  of  Shamasoonduree,  the  origi- 
nal plaintiff.  He  is  opposed  by  Obhqjr 
Churn,  son  of  Allad  Monee,  the  wife  of  Huilo- 
dhur Ghose  tnot  Allad  Monee,  the  widow  of 
Fukeer  Chand,  the  original  defendant),  who 
claims  to  have  purchased  the  rights  of  Sha- 
masoonduree previous  to  their  having  been 
purchased  by  Tiluk  Chunder,  and  whose 
name  was  entered  as  a  joint  decree-holder 
with  Shamasoonduree.  The  question  before 
the  Judge  was,  which  of  the  two  was  enti- 
tled to  execute  the  decree.  The  Judge  holds 
that  the  representative  of  Tiluk  Chnnder 
is  entitled  to  do  so  in  full.  Allad  Monee,  the 
wife  of  Huilodhur,  appeals ;  but  as  the  dispute 
below  was  not  between  the  parties  to  the 
suit,  viz.,  the  plaintiff  on  the  one  side  and  the 
defendant  on  the  other,  we  think  that  the 
petitioner,  Allad  Monee,  has  no  appeal  to  this 
Court.  Her  remedy  is  to  apply  to  the 
Judge  for  a  review  of  his  order.  We  reject 
the  appeal  with  costs. 
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The  13th  December  1864. 

Present: 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 
Puisne  Judges. 

Submit  Appeals  (from  Order  .rejecting  Plaint)— 
MiscrlMincons  and  Special  Appeals  (on  Insuffi- 
cient Stamps). 

Case  No.  387  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Backer  gunge  t  dated  the  23th 
April  1864,  affirming  an  order  passed  by  the 
Principal  Sudder  Ameen  of  that  District, 
dated  the  nth  April  1863. 

Aboo  Bibee  and  others,  Petitioners, 

versus  * 

The  Collector  of  Zillah  Jessore  and  others, 
Opposite  Party. 

Mr.  C.  Gregory  for  Petitioners. 

Baboo  Kishen  Kishore  Ghose  for 

Opposite  Party. 

• 

a  A  summary  appeal  does  not  lie  from  an  order  reject- 

31  a  plaint.     Nor  is  a  miscellaneous  or  a  special  appeal 
missible  on  an  insufficient  stamp. 

i  An  objection  is  taken  to  the  hearing  of 
i  this  petition  of  appeal,  on  the  grpund  that 
I  under  the  law  tnere  is  no  such  thing  as  a 
j  summary  appeal  from  an  order  rejecting  a 
plaint,  a  regular  appeal  only  being  admis- 
sible. Looking  at  the  provisions  of  the  pre- 
sent Stamp  Law,  we  think  that  the  objection 
is  valid.  The  Judge  should  not  have  admit- 
ted a  miscellaneous  appeal  on  an  insufficient 
stamp,  nor  can  we  admit  a  special  appeal  for 
the  same  reason.  We  dismiss  this  appeal 
with  costs. 


The  13th  December  1864. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr 

Puisne  Judges. 

Execution  of  Decree— Settlement  with  Judg- 
ment debtors. 


Case  No.  450  of  1804. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Bhaugulpore,  dated  the  30th 
May  1864,  affirming  an  order  passed  by  the 
Principal  Sudder  Ameen  of  that  District, 
dated  the  2jth  February  1864. 

Bhooman  Mundar  and  others,  Petitioners, 

versus 
Budree  Singh  and  others,  Opposite  Party. 


Moonshee  Abbas  Alt'  Khan  for  Petitioners. 
None  for  Opposite  Party. 

A  decree-holder  came  to  a  settlement  with  his  judg- 
ment-debtors, who  agreed  to  sell  a  share  of  a  certain 
property,  and  to  have  his  name  registered.  Held  that 
the  non-registration  of  his  name  was  not  a  sufficient 
failure  on  the  part  of  the  debtors  after  they  had  executed 
the  deed  of  sale  to  warrant  the  Court  to  set  it  aside  ; 
but  that  the  decree-holder  might  apply  for  execution 
of  his  decree  according  to  the  settlement  come  to  with 
his  debtors. 


In  this  case,  the  petitioner  obtained  a 
decree,  and  came  to  a  settlement  with  the 
judgment-debtors,  who  agreed  to  sell  a  share 
of  a  certain  property,  and  to  have  the  name 
of  the  decree-holder  duly  registered.  The 
deed  of  sale  was  duly  executed,  but  the  debt- 
ors failed  to  comply  with  that  part  of  their 
verbal  arrangement — viz.,  the  registration 
of  the  decree-holder's  name;  and  he  now 
asks  the  Court  to  set  aside  the  arrangement, 
1  and  to  permit  him  to  execute  his  decree  as 
originally  obtained.  The  Judge  has  refused 
to  allow  him  to  withdraw  from  his  arrange* 
ment,  considering  that  the  omission  to  obtain 
registration  was  not  a  sufficient  failure  on 
the  part  of  the  debtors  after  they  had  executed 
the  deed  of  sale  to  warrant  the  Court  in 
setting  it  aside.  We  see  no  ground  for  inter- 
fering with  this  order.  The  petitioner  may 
apply  for  the  execution  of  his  decree  in  the 
shape  it  has  taken  under  the  settlement  come 
to  with  his  judgment-debtors.  Petition  re- 
jected. 
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The  14th  December  1864. 

Presenl  ; 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  fudges. 

Jurisdiction— Power  of  Civil  Court  to  order  De- 
livery of  a  Minor  to  the  Court  of  Wards* 

Case  No.  653  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Beerbhoom,  dated  the  1st  Octo- 
ber 1864, 

Mundakinee  Debee,  Petitioner, 

versus 


Regulation  X.  of  179*,, 
section  5 ;  Regulation  LV. 
of  1795;  Act  XXVI.  of 
1854;  Act  XL  of  1858; 
Act  IX.  of  1S61. 


In  support  of  his  argument,  the  learned 
Counsel  has  referred  to  the  Regulations  and 
Acts  quoted   in  the   margin,  on  which  he 

commented  fully.  The 
gist  of  his  argument 
on  all  these  various 
laws  and  Regulations 
is.  that,  while  the  law 
constitutes  a  Court  of  Wards  in  the  Collec- 
torate  and  Revenue  Authorities,  or  prescribes 
the  course  to  be  taken  for  the  guardianship  of 
minors  not  under  the  Court  of  Wards,  or 
defines  what  the  Civil  Court  may  or  may  not 
do  in  the  cases  of  minors  and  wards,  it 
nowhere  vests  the  Civil  Judge  with  any 
such  summary  jurisdiction  as  is  now  claimed 
and  usurped. 


Baboo  Kishen  Kishore  Ghose  for 
Opposite  Party. 


Having  thus  disposed,  in  his  opinion,  of 
the  Statute  laws,  and  having  shown  that  there 

The  Collector  of  Beerbhoom,  Opposite  Party,  j  jf  no,  Such  |urii;diclio!J  conferred  on  the  Judge 

Ir  by   law»   the   learned    Counsel    has  funher 

*.  D    ,*   r>  .  _ •  '  argued  that  the  jurisdiction  granted  cannot  be 

Messrs.  R.   1.  Doyne  and  J.  Arratoon   and  I  inhireHi%  and  cJannot  be  presumed  to  exist. 

Baboo  Baney  Madhub  Banerjee  for  Peti-    A  Court,  it  is  said,  cannot  grant  an  injunction 
tioner.  or  a  mandamus  without  a  suit  filed  before  it. 

A  natural  father  seeking  the  possession  of 
his  own  child  could  not  evoke  the  aid  of 
the  Civil  Courts  in  this  summary  way,  for 
there  is  neither  Act  nor  jurisdiction  equiva- 
.  lent  to  the  English  Habeas  Corpus  Act  in  the 

The  Civil  Court  is  competent,  on  the  application  of  mofussil ;  and  a  Collector,  as  Court  of  Wards, 
the  Court  of  Wards,  to  carry  out  its  own  order  passed  |  cannot  surely  be  in  a  better  position  than  a 

in  a  former  case  (in  which  the  Court  of  Wards  was  the  |  natural   father.        It    is    urged,    tOO,    that   the 
defendant),  declaring  the  Court  of  Wards  entitled  to  |  Court  of  Wards  is  a  distinct  body  established 

the  custody  of  a  minor.  '  by  law,  and  must  assert  or  sue  for  its  own 

Mr.  Justice  Seton-Karr.  —  The  question  i  f,*ht»  formally.  The  Civil  Judge  has  no 
which  Mr.  Doyne  has  argued  in  this  case  \  P°wer  °veI  wardt?  corresponding  to  that  of 
is  whether  the  Civil  Court  has  either  a  I  *hc  Lor,d  Chancellor  m  ^gland.  If  any  one 
statutable  or  an  inherent  right  to  interfere  or  *M  ■**  a  P°wer'  he  is1lhf  Collector  as  Court 
act  at  all  in  such  a  matter.  '  of  Wards-.    Th*  case  before  the  Court  is  a 

,  casus   omisus  of  the    Legislature,   and    the 

The  Judge  of  Beerbhoom,  acting  under  I  Revenue  Authorities  must  either  apply  to  the 
the  directions  of  this  Court,  has  considered  (  Legislature,  or  enforce  their  right  to  the  minor 
whether  he  can  legally  aid  the  Collector  in  1  (which  right  is  not  now  questioned  before 
his  attempt  to  get  possession  of  the  body  of  I  us)  in  some  other  way,  or  by  any  other  remedy 
the  Hetampore  zemindar,  a  minor,  and  has  '  which  they  may  be  advised  to  take, 
given  an  order  to  his  Nazir  to  deliver  the  ! 
body  of  the  said  minor  to  the  Collector,  on 
the  officials  of  the  latter  officer  pointing  out 
the  said  minor. 

Mr.  Doyne,  in  appeal  for  the  grandmother 
of  the  minor,  has  argued  at  some  length,  and, 
with  much  ingenuity,  that  the  Civil  Court 
has  no  power  to  aid  the  Collector  in  the 
matter,  and  that  the  summary  jurisdiction  oi 
the  Civil  Courts  can  neither  be  evoked  nor 
granted  on  any  such  application. 

Vol  I. 


We  have  heard  the  Senior  Government 
Pleader  in  reply,  and  Mr.  Doyne  in  rejoinder, 
but,  in  my  opinion,  there  is  no  occasion  tq» 
review  in  detail  the  arguments  on  the  laws 
quoted.  As  it  seems  to  me,  the  whole  of 
Mr.  Doyne's  able  and  ingenious  argoments-on 
the  want  of  statutable  or  inherent  jurisdic- 
tion are  at  once  disposed  of  by  the  fact  that 
there  has  already  been  a  suit  in  tiffs,  cane 
[instituted  by  the  friends  of  the  minor, Ja 
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which,  practically,  the  right  of  the  Court  of 
Wards  to  the  custody  of  the  minor  has  been 
affirmed  by  the  highest  tribunal  of  this  conn- 


opinion  that  the  course  pursued  by  the  lady 
under  the  influence  of  bad  advisers  and  in- 
terested parties  in  the  mofussil,  is  unseemly 


try  (vide  the   full  judgment  of  Justices  E.  |  and  discreditable;  and  that,  if  any  ulterior 


Jackson  and  Glover). 

The  Collector  is,  after  all,  only  applying 
to  the  Civil  Courts  to  enforce  their  own  order. 
That  the  Collector  was  defendant,  and  not 
plaintiff  in  the  case,  seems  to  me  not  to  alter 
his  position,  or  vary  his  rights.     The  civil 


measures  have  to  be  enforced  against 
her,  she  will  only  have  herself  and  her  local 
agents  and  advisers  to  blame.  I  trust  that 
this  spirit  of  recusancy  has  been  manifested 
for  the  last  time. 

Mr.    Justice    Loch.  —  I     concur   in  the 


suit  urged  as  necessary  by  Mr.  Doync  has  view  taken  by  my  colleague.  The  petitioner 
already  been  heard  and  decided.  No  one  ;  came  into  Court  to  contest  the  right  of  the 
surely  contends  that,  after  the  close  of  a  !  Court  of  Wards  to  the  custody  of  the  person 
suit,  any  party  to  it  is  debarred  from  apply-  !  cf  the  minor.  The  Civil  Court  held  that  the 
ing.  to  the  Court  in  what  is  known  as  the  |  Court  of  Wards  was  entitled  to  have  the  cus- 
miscellaneous  department,  and  from  invoking  tody ;  and  the  petitioner  having  failed  in  her 
its  aid  in  order  to  complete  the  whole  matter,  suit,  now  refuses  to  give  up  the  child.  The 
and  to  give  practical  effect  to  the  decree,  what-    Court  of  Wards  comes  into  Court,  and  asb 


ever  the  decree  may  be.  The  Collector  could 
unquestionably  have  taken  out  execution  for 
his  costs  as  the  defendant,  and  the  successful 


the  Judge  to  carry  out  his  own  order;  and 
I  think  the  Judge  had  authority  to  do  so,  and 
was  right  in  complying  with  the  application 


party  in  the  suit  promoted  by  the  minor's  I  of  the  Court  of  Wards.    I  reject  the  petition 


friend.  Why  should  he  be  debarred  from 
the  same  privilege  now,  or  why  should  he 
be  referred  to  a  separate  and  a  fresh  regular 
auit  for  that  which  the  Civil  Courts  have 
already  given  him — viz,  the  custody  of  the 
minor  ? 

Looking  at  the  Collector  in  this  light,  there 
is  an  end  of  all  difficulty.  No  statute  is  strain- 
ed, though  section  32  of  Regulation  X.  of 
1 793  appears  to  contemplate  and  sanction  a 


with  costs. 


The  19th  December  1864. 

Present ; 

The  Hon'ble  G.  Loch  and  W.S.  Seton-Karr, 

Puisne  Judges. 

Act  XX.  of  184 1— Certificates  (Sale  of). 


Case  No.  461  of  1864. 

resort  by  the  Revenue  Authorities  to  the  Civil     ,,.     .,  A  MU    ,  ,  1     ±      1  u« 

r«~.,..*    «~a   ~~   ..  ♦:-        c     •   l»         «.   •      !  Miscellaneous  Appeal  from  an  order  passed  bi 

Court,  and  no  usurpation  of  rights  not  in-       BaboQ  KashJsFur  /!ittert  Principari  Suddir 

herent  in  the  Courts  is  even  attempted.     The 
Collector  is  merely  asking  the  Civil  Courts 


to  follow  out  their  decision  to  its  logical  con 
sequences,  and  to  give  practical  and  direct 
effect  to  that  measure  which  the  said  decision 
renders  expedient,  necessary,  and  just. 

1  may  add  that  I  did  not  consent  to  issue  I 
the  orders  given  to  the  Judge  in  September  | 
last,  just  before  the  vacation,  without  having  ]  Baboos  Banee  Mad  hub  Batter jee  and  B*n« 


Ameen  of  Moor shedabad,  dated  the  30th  July 
1864. 

Syud  Mehdee  Ally  Khan,  Petitioner, 

versus 
Luchmeeput  Baboo,  Opposite  Party. 
Baboo  Sreenaih  Doss  for  Petitioner. 


carefully  considered  the  position  which  the 
Collector  had  taken  up,  and  the  necessary 
consequences  of  his  acts.  It  did  not  then 
occur  to  me  that  the  Judge  could  do  other- 
wise than  he  has  done. 

It  would  not  on  any  account  interfere  with 
the  Judge's  order,  or  question  the  propriety 
of  our  directions  to  him. 


shee  Buddun  Miller  for  Opposite  Party. 

A  certificate  for  collecting:  the  debts  due  to  the  estate 
of  a  deceased  person  piven  under  Act  XX.  of  1841  give* 
a  personal  right,  and  is  not  transferable  by  sale. 

We  think  that  a  certificate,  for  collecting 
the  debts  due  to  the  estate  of  a  deceased) 
person  given  under  Act  XX.  of  1841,  is 
saleable  in  execution  of  a  decree  held  by  al 


I  may  say  further  that  I  had,  at  first,  \  third  party  against  such  certificate-hoidfr. 
doubts  whether  Mr.  Doyne  could  be  heard  |  In  giving  a  certificate,  the  Court  suppose 
at  all  on  behalf  of  one  who  was  seeking  to  that  the  party  to  whom  it  is  granted  is  the 
obstruct  the  legal  action  of  the  authorities,  most  filling  person  to  hold  it,  and  he  a 
and  to  shield  a  minor,  who  is,  practically,  a  '  answerable  to  any  claimants  against  the  de- 
fugitive  from  the  hands  of  his  legal  guardians.  '  ceased.  But  if  a  stranger  were  to  purchase 
These  doubts  having  been  removed,  and  the  » It  in  execution  of  a  decree,  it  is  very  que- 
caje  having  been  fully  argued,  I  am  still  of  [tionable  whether  he  would  be  rtsponitok 
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for  the  money  he  might  realize,  and  he  might 
happen  to  be  a  man  of  straw,  from  whom, 
if  held  liable  for  moneys  received,  nothing 
could  be  recovered.  The  right  of  collecting 
debts,  we  think,  personal  to  the  party  to 
whom  the  certificate  is  granted,  and  cannot 
be  transferred  to  another  party,  without  the 
direct  appointment  of  such  party  by  the 
Court  having  power  to  grant  such  certificate, 
and  is  certainly  not  transferable  from  hand 
to  hand  by  private  sale.  We  reverse  the 
order  of  the  lower  Couit  with  costs. 


The  aoth  December  1864. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Decrees  obtained  by  Fraud  and  Personation- 
Remedy  of  Judgment-debtor. 

Cases  Xoi  489  and  490  of  1864. 

Miscellaneous  Appeals  front  an  order  passed  by 
AS  outvie  Mahomed  Kafiq  Khan,  Principal 
Sudder  Ameenof  Bhaugutpore,  dated  the 
22nd  August  1S64. 

Mussamut  Rajbansee  Koomaree,  Petitioner, 

versus 

Bhugwattee  Koomaree  and  others,  Opposite 

Party, 

Mr.  C.  Gregory  for  Petitioner. 

Baboo s  Dwarkanalh  Milter  and  Unnoda 
Per  shad  Banerjee  and  Moons  he  e  Ameer 
Alt  for  Opposite  Party. 

The  case  of  a  judgment-debtor,  who  alleges  that  a 
decree  was  obtained  against  her  by  fraud  and  persona* 
tion,  does  not  fall  under  section  90,  Act  VIII.  of  1S59 
( which  refers  to  attachments  before  judgment),  nor  under 
section  11,  Act  XXI 1 1.  of  186 1  (which  relates  to  disputes 
as  to  the  mode  of  executing  uncontested  decrees ).  The 
debtor's  remedy  is  by  suit  to  set  aside  the  decree  as 
fraudulent  and  collusive,  or  he  may  apply  to  the  lower 
Court  to  review  its  order,  and  to  direct  an  enquiry,  not 
into  the  mere  outward  regularity  of  proceedings,  but 
into  the  substantial  regularity  of  the  suit. 

After  hearing  both    parties,    we   are   of 
opinion  that  this  matter  is  not  one  falling  un- 


der section  90  of  Act  VIII.  The  appellant 
before  us,  the  judgment-debtor,  represented 
to  the  lower  Court  that  the  decree,  obtained 
against  her,  had  been  so  obtained  by  fraud 
and  personation,  and  by  pretended  confession 
of  judgment.  The  lower  Cou?t  seems  to 
have  thought  some  slight  enquiry  necessary, 
and  ordered  a  kyfeut  or  explanation  from  its 
office,  which  explanation,  however,  only  went 
to  establish  the  appafent  and  outward  regu- 
larity of  the  proceedings  in  the  suit.  It  did 
not  meet  the  appellant's  grave  allegations  of 
fraud  and  false  personation. 

We  are  of  opinion  that  the  case  does  not 
fall  under  section  90,  which  refers  to  attach- 
ments before  judgment,  and  that  we  cannot 
interfere  under  .section  11,  Act  XXIII.  of 
1861. 

The  proper  course  seems  to  us  to  be 
that  the  appellant  should  ask  the  lower  Court 
to  review  its  own  order,  and  to  direct  some 
enquiry,  not  into  the  mere  outward  regularity 
of  proceedings,  but  into  the  substantial  regu- 
larity of  the  suit.  If  the  appellant  can  show 
a  fair  case  of  fraud  and  false  personation,  so 
as  to  induce  the  lower  Court  to  think  that 
substantial  injustice  has  been  done  behind 
the  appellant's  back,  that  Court  would  no 
doubt  be  ready  to  review  its  own  order,  and 
to  rehear  the  case,  or  the  appellant  might  have 
instituted  proceedings  in  the  regular  way  to 
set  aside  the  decree  as  obtained  wholly  by 
collusion  and  fraud. 

In  any  case  we  are  of  opinion  that,  as  the 
application  is  one  which  would  go  to  annul 
and  set  aside  the  decree  entirely,  it  is  not 
one  which  could  be  treated  by  us  in  appeal 
under  section  11,  Act  XX11I.  of  1861.  That 
section  clearly  relates  to  the  disputes  as  to 
the  way  in  which  decrees,  not  contested  as 
this  one  is,  ought  to  be  executed  ;  and,  on  the 
whole,  we  are  of  opinion  that  the  best  reme- 
dy is  for  the  appellant,  if  really  injured,  to 
ask  the  Court  below  to  review  and  rehear  the 
case  on  the  ground  of  deep  and  designing 
fraud. 

We  must  dismiss  these  two  appeals  with 
costs. 


■v*. 
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The  20th  December  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 


Kasheessuree  Debea,  Petitioner, 

versus 

Prosunno  Nath  Sircar  and  others,  Opposite 

Party. 

Baboo  Prosunno  Coomar  Sen  for  Petitioner. 
None  for  Opposite  Party. 


Appeal— Appeal. 

Case  No.  142  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Dacca,  dated  the  16th  February 

1864,  affirming  an  order  pqssed  by  the  Prin-  when  the  orijjinaI  decree-Holder  fails  to  execute  the 
cipal  Sudder  Ameen  of  that  District,  dated  decree  hi  time,  any  right  that  another  person  may 
the  TOth  September  1S63.  obtain  to  a  share  in  the. decree  can  give  her  no  further 

time. 

Annund  Chunder  Pareeal,  Petitioner,         j      Wg  think  the  rudge  has  deaU  with  this 

versus  case  quite  correctly.    The  decree  is  an  old 

decree  of  1851.    When  the  new  law  (Act  X IV. 
Jugut  Chunder  Koond  and  others,  Opposite   of  1859)  was  passed,  execution  could  only  be 

Party.  ,  taken  out  under  that  law,  and  this  applica- 

Baboos  Prosunno   Coomar  Bose  and    Opro-    tion  is  not  in  time.     If  the  original  decree- 

hash  Chunder  Mookerjee  for  Petitioner.        holder  failed  to.  execute  the  decree  in  time, 


Baboo  Dwarkanath  Milter  for  Opposite 

Party. 

No  special  appeal  lies  from  an  order  of  a  Judge  re- 
jecting a  claim  of  one  auction-purchaser  against  an- 
other. Nor  is  an  appeal  admissible  when  the  dispute 
is  not  between  the  parties  to  the  suit. 

This  is  a  dispute  between  two  parties  call- 
ing themselves  auction-purchasers.  The  first 
Court  found  for  one  of  the  parties.  The  peti- 
tioner appealed  to  the  Judge,  who  rejected 
his  claim,  and  he  has  appealed  to  this  Court. 
The  law  does  not  provide  for  any  special  ap- 
peal, nor  should  an  appeal  have  been  admit- 
ted by  the  Judge,  as  the  dispute  was  not 
between  the  parties  to  the  suit.  The  appeal 
is  rejected  with  costs. 


any  right  that  petitioner  might  have  subse- 
quently substantiated  to  a  share  in  the  decree 
would  give  her  no  fresh  starting  point.  We 
reject  the  appeal  with  costs. 


The  20th  December  1864. 

Present : 

'he  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Limitation— Execution  of  Decree. 

Case  No.  451  of  1864. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Rajshahye,  dated  the  20th 
May  1864,  affirming  an  order  passed  by  the 
Principal  Sudder  Ameen  of  that  District, 
dated  the  22nd  March  1864. 


The  22nd  December  1864. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Certificate  (to  collect  Debts  of  Husband)— 
Right  of  Widow. 

Miscellaneous  Appeals  from  an  order  passed 
by  Mr.  W.  H.  Brodhurst,  Judge  of 
Sarun,  dated  the  jrsl  May  1864. 

Case  No  390  of  1864. 

Mussamut  Gunga  Koonwaree,  Petitioner, 

versus 

Roy  Baboo  Shib  Golam  Sahoo  Bahadoor 
and  others,  Opposite  Party* 

Mr.   R.  T.  Allan,  Moonshee  Ameer  Ali,  and. 
Baboos     Juggadanund     Mookerjee     and 
Dwarkhnath  Mitter  for  Petitioner. 

Mr.  R.  E.  Twiddle  and  Baboos  KisKen 
Kishore  Ghose  and  Unnoda  Per  shad  Ba- 
nerjee  for  Opposite  Party.  #        • 

Case  No.  454  of  1864.  • 
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Roy  Baboo  Shib  Golam   Sahoo  Bahadoor, 

Petitioner, 
versus 

Mussamut  Gunga  Koonwaree,  Opposite 

Party. 

Messrs.  R.  V.  Doyne  and  R.  E.  Twidale, 
and  Baboos  Kishen  Kishore  Ghose  and 
Unnoda  Pershad  Boner jee  for  Petitioner. 

Baboos  Juggadanund  Mookerjee  and  Mohesh 
Chunder  Chowdhry  for  Opposite  Party. 

A  widow  is  entitled  (in  preference  to  a  cousin,  who  also 
claimed  as  surviving  partner)  to  a  certificate  to  collect 
the  debts  (joint  as  well  as  separate)  of  her  late  husband. 

These  matters  have  already  been  before 
this  Court.  On  the  24th  of  April  1863,  the 
appellant  Gunga  Koonwaree,  the  widow  of 
Ram  Churn,  the  first  cousin  of  Shib  Golam 
Sahoo,  appealed  against  an  order  of  the 
Judge,  rejecting  ber  application  under  Act 
XXVII.  of  i860  to  collect  the  debts  of  her 
late  husband. 

The  High  Court  then  decided  that,  as 
there  was  no  conclusive  evidence  that  the 
cousins;  who  were  bankers,  were  separate 
in  anything  but  trade,  the  certificate 
granted  by  the  Judge  to  Shib  Golam  should 
be  recalled,  but  without  any  prejudice  to  any 
application  which  he  might  prefer  to  the  col- 
lection of  joint  debts  which  he  might  be  able 
distinctly  to  specify  and  to  prove  were  still 
outstanding. 

Shib  Golam  has  now  again  petitioned  the 

Judge  for  a  certificate  to  collect  the  debts  of 
is  deceased  cousin.  The  widow  of  that 
cousin  has  again  opposed  him  ;  and  the 
Judge  has  ended  by  ruling  that  the  joint 
interests  continued  until  1246,  and  that,  out  of 
five  items  claimed,  the  first  three  are  joint,  and 
the  last  two,  bearing  date  subsequent  to  a 
certain  ikrarnama,  are  separate  debts  of  Ram 
Churn  alone.  In  this  view  the  Judge  has 
granted  Shib  Golam  a  certificate  to  collect 
the  whole  of  the  three  first  items  as  the 
joint  debts  of  the  firm. 

Both  parties  appeal  to  us,  and  the  appeals 
of  both  may  be  considered  together. 
The  items  in  dispute  are  as  follow  : — 

1.  One-half  of  a  zur-i-peshgee    lease  of 
Rs.  4,271,  or  Rs.  2,135. 

2.  One-half  of  a  ditto  for  Rs.  4,266,  or 
*Rs.  2,133. 

3.  A  deed  of  conditional   sale  from  Ajib 
Dass,  dated  in  the  year  1838  of  Rs.  7,198. 

-4.  Rupees  6,189  decreed  against  the  heirs 
of  Bhtkaree  Singh. 

m  5.  Rupees  901  being  a  decree  for  rents 
against?- ryots. 

^We  have  read  the  oral  evidence  which  con- 
sists of  three  witnesses  on  one  side  and  three 


on  the  other,  and  which  relates  to  the  posi- 
tion and  dealings  of  the  two  cousins.  It  is 
admitted  that  the  cousins  separated  in  mess 
many  years  ago,  but  that  they  had  a  banking 
house  in  common  up  to  the  year  1246  Foslee, 
and  that  in  1247  each  set  up  a  separate 
house  of  trade  of  his  -own.  It  is  also  admit- 
ted that,  by  an  ikrarnama  of  the  18th  of 
December  1848,  or  8th  of  Pous  1256,  which 
admitted  separation  in  interests,  the  collection 
of  ceitain  old  and  outstanding  debts  was  to 
be  attempted  for  bofh  parties,  by  opening  a 
room  in  which  the  old  accounts  and  books  of 
the  joint  firm  were  deposited. 

The  evidence  for  the  widow  seems  to  as 
further  to  show  that  a  complete  division  or 
tukseem  of  the  lands  belonging  to  the  joint 
estate  may  not  have  taken  place  until  several 
years  arter  1848,  or  perhaps  till  the  last  seven 
or  eight  years,  but  we  can  have  no  doubt  that  a 
severance  of  all  the  main  interests  took  place, 
as   urged    and  shown,    at  a  much   earlier 
period.     Toe    evidence    for  Shib    Golam's 
version  of  the  case  is,  to  our  apprehension,  too 
general  and    vague  to  be  worth  very  much 
reliance.     On  the  whole,  we  are  of  opinion 
that  the  case  must  be  treated,  practically  as 
a  summary  application  in  which  either  party 
is  claiming  to  collect  outstanding  debts,  and 
to  be  able  to  give  satisfactory  receipts  to  the 
debtors.     The  great  contention  between  the 
two  parties  is  as  to  the  extent  to  which  the 
separation  has  been  really  carried  out    The 
main  argument  of  Mr.  Doyne  has  been  that 
there  are  still  some  joint  interests  ;  and  that, 
as  there  has  not  been  a  complete  and  entire  se- 
paration, the  surviving  partner  in  a  firm  isthel 
sole  legal  representative  of  the  business,  andl 
that  all  outstanding  debts  must  be  collected! 
and  receipted  by  bim  alone.     Mr.  Allan,  on 
the  other  hand,  relies  on  the  practical  sepa- 
ration of  the  cousins  in  all  material  interests 
long  ago,  and  on  the  ostensible  legal  title, 
which,  for  this  and  for  other  property  left! 
and  held  by  Ram  Churn,  would  be   in  his 
widow,  and  not  in  his  cousin. 

We  think  that  the  latter  is  the  correct  waj 
to  treat  these  applications,  and  that  we 
not  called  on  to  consider  what  might  beth< 
effect  of  the  law  of  Mithila  in  a  regular  suit 
for  heirship  and  succession.     In  (his  vie* 
of  the   case,  we  must  also  recollect  that  a 
certificate  to  collect  a  certain  debt  of  herl 
husband  has  been  independently  granted 
the  widow  in  October  1863,  and  that  ther^ 
is  no   reason   to   make  any  distinction, 
regard  to  such  applications,  between  any  1 
of  the-  debts  outstanding  in  Ram  Chum 
name.    The  case  cited  from  Hay's  Re| 
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ioth  of   March    i86j,   page   32  •,  does  not 
appear  to  us  analogous  in  circumstances. 

Looking  to  the  position  of  the  parties,  to 
the  admitted  separation  in  trade,  and  to  the 
attempt  of  Shib  Golam  on  the  last  occasion 
.  to  tax  his  cousin's  widow  with  insanity,  and 
to  set  up  a  will  against  her,  we  think  that 
ihe  order  of  the  Judge  should  be  reversed, 
and  that  the  widow  of  Ram  Churn  should 
be  allowed  to  collect  the  five  items  in  dispute 
as  mentioned  above. 


In  this  view  of  the  case,  the  order  granting 
the  certificate  to  Shib  Golam  must  be  recalled, 
and  a  certificate  be  granted  by  the  Judge  to 
the  widow.  And  this  decision  has  the  effect 
of  decreeing  the  appeal  of  Gunga  Koonwaree, 
and  of  dismissing  that  of  Shib  Golam.  The 
Judge,  in  granting  the  certificate  to  the 
widow,  will  call  on  her  to  give  such  reason- 
able security  for  any  eventual  demand  that 
may  be  made  against  her  as  he  may  think 
fit. 


RULINGS  OF  THE  HIGH  COURT  IN  CRIMINAL  CASES. 


The  i  st  August  1864. 
Present : 
The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges* 

Insane  Persons. 

Queen  versus  Sheik  Mustafa. 

Committed  by  the  Deputy  Magistrate,  Kcndra- 
par  ah,  tried  by  the  Sessions  Judge  of  Cut- 
tack,  on  a  charge  of  murder. 

Course  to  be  pursued  by  Sessions  Judges  in  the  case 
of  apparently  insine  persons  charged  with  murder. 

Wc  have  considered  the  case,  and  find  the 
one  main  point  for  our  determination  is  the 
sanity  or  insapity  of  the  prisoner  at  the  time 
of  the  offence.  Both  the  assessors  are  of 
opinion  he  was  nnt  of  sound  mind  when  he 
cut  down  his  wife  and  mother.  There  is 
evidence  to  show  that  he  spoke  like  a  person 
not  of  sound  mind  on  the  very  day  previous 
to  the  murder,  and  there  is  no  evidence  of 
the  existence  of  any  reasonable  or  probable 
cause  for  jealousy  on  the  prisoner's  part  by 
reason  of  any  evil  conduct  on  the  part  of  his 
wife. 

The  prisoner  in  this  state  of  things  should 
have  been  placed  under  the  care  of  the  Civil 
Assistant  Surgeon,  who  should  have  been 
directed  carefully  to  watch  his  state  of 
mind,  with  a  view  to  discover  whether  the 
prisoner  was  subject  to  recurring  fits  of  in- 
sanity or  lightheadedness.  This  defect  of 
enquiry  must  now  be  remedied. 

The  prisoner  must  be  put  under  the  spe- 
cial care  of  the  Civil  Assistant  Surgeon,  who 
will  notify  to  the  Judge,  after  he  has  had  the 
prisoner  not  less  than  thirty  days  under  his 
charge,  whether  he  has  reason  to  believe  that 
the  prisoner  is,  or  ever  has  been,  subject  to 
periodical  fits  of  madness,'  and  the  Judge  will 
then  take  the  evidence  of  the  Civil  Surgeon 
on  oath,  and  forward  the  same  with  his 
opinion  to  the  High  Court. 

For  -the  interval,  no  orders  will  be  passed 
on  the  reference. 


The  8th  August  1864. 

Present : 

The  Hon'ble  G.  Loch,  W.  S.  Seton-Karr, 
and  F.  A.  Glover,  Puisne  Judges. 

Theft— Vexatious  Complaint— Amends— Fine — 
Investigation  of  withdrawn  Charge. 

Reference  under  section  434,  Act  XX  V. 

of  i86i. 

Cbidi  Chowbee  versut  Bhowany  and  Jhaw. 

Vol  I. 


Although  section  270  of  the  Code  of  Criminal  Proce 
dure  forbids  compensation  to  a  person  falsely  and  \ex 
atiously  charged  with  theft,  yet  the  law  does  not  pre* 
vent  a  Magistrate  from  fining  an  unjust  accuser. 

The  truth  or  falsity  of  a  withdrawn  charge  nejd  not 
be  investigated. 

Mr.  Justice  Seton-Karr. — I  have  consider- 
ed the  case,  and  am  of  opinion  that  no  valid 
grounds  are  shown  for  interference,  or  for  the 
remission  of  the  tine. 

The  object  of  the  merchant's  complaint 
to  the  Magistrate  was  clearly  to  get  pos- 
session of  the  persons  of  the  two  peadahs, 
to  which  end  he  charged  them  with  ab- 
sconding from  his  service,  adding,  however, 
that  they  had  taken  with  them,  at  the  time 
of  their  departure,  some  embroidered  lace, 
which  they  had  in  their  possession  on  his 
Account. 

When  the  case  came  on,  the  complainant 
withdrew  the  charge,  after  the  defendants 
had  been  marched  through  the  country  some 
hundreds  of  miles ;  and  the  Joint  Magis- 
trate, thinking  the  charge  frivolous,  and  con- 
sidering the  treatment  of  the  defendants  to 
be  extremely  harsh,  fined  the  complainant, 
and  awarded  a  portion  of  the  fide  to  the  de- 
fendants as  compensation. 

Looking  to  the  nature  of  the  charge  laid, 
I  do  not  see  that  there  was  anything  illegal 
in  this;  and  the  remarks  of  the  Sessions 
Judge,  as  to  the  failure  to  investigate  the 
truth  of  the  charge,  are  wholly  inapplicable. 
It  is  clear  from  the  statements  of  both  parties, 
when  confronted,  that  the  case  required  no 
further  explanation  or  enquiry  whatever. 
In  making  these  observations,  I  do  not  lose 
sight  of  the  late  ruling  of  the  Full  Bench  to 
the  effect  that  fines  cannot  be  awarded  for 
frivolous  charges  of  theft.  But  I  do  not  read 
this  charge  as  substantially  one  of  theft  at  all. 

• 

The  object  of  the  complainant  was  to 
recover  possession,  not  of  any  property,  but 
of  the  persons  of  the  defendants,  and  in  this 
view  he  brought  against  them  a  harassing 
and  vexatious  charge  of  leaving  his  service. 
I  would  allow  this  fine  to  stand,  and  I  think 
the  Sessions  Judge  would  have  exercised  a 
sound  discretion  had  he  left  the  matter  alone. 

Mr.  Justice  Loch. — The  parties  were  ' 
charged  with  absconding  from  service,  and 
dishonestly  taking  property  belonging  to  the 
complainant.  Dishonestly  taking  is  the  dfflP 
nition  of  theft  (section  378).  The  charge 
is  therefore  one  of  absconding  and  the(t,  and* 
consequently,  under  the  late  ruling  of  the 
Court,  compensation  cannot  be  granted  under* 
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section  270  of  the  Code  of  Criminal  Pro- 
cedure.    It  is  a  very  hard  case. 

Mr.  Justice  Glover. — There  can  be  no 
doubt,  I  think,  that  the  charge  was  substan- 
tially one  of  theft,  and  that,  therefore,  in 
accordance  with  the  ruling  of  this  Court,  No. 
469,  dated  20th  June  1864,  no  amends  can 
be  awarded  under  section  270  of  the  Crimi- 
nal Procedure  Code.  But,  although  the  law 
forbids  compensation  to  the  accused,  it  does 
not  prevent  the  Magistrate  from  punishing 
an  unjust  accuser ;  and  I  agree  with  Mr. 
Justice  Seton-Karr  so  far  that  the  fine 
inflicted  on  Chidi  Chowbee  should  stand. 
The  Sessions  Judge,  who  referred  the  case, 
objects  to  the  entire  order  of  the  Joint  Ma- 
gistrate, on  the  ground  that  the  truth  or 
falsity  of  the  charge  of  theft  was  not  inves- 
tigated. 

I  think  that,  under  the  circumstances,  no 
such  investigation  was  required.  The  ac- 
cuser himself  withdrew  the  charge,  and  it  is 
evident  from  his  own  explanations  that  he 
never  had  any  intention  or  expectation  of 
supporting  it,  but  used  it  as  a  means  of 
getting  the  runaways  again  into  his  power. 
His  statement  to  the  Joint  Magistrate  is  an 
unrivalled  specimen  of  cool  effrontery,  and 
so  far  as  preferring  a  false  charge  of ''  dishon- 
estly taking  property"  against  Bbowany 
and  his  fellow  goes,  I  hold  him  self-con- 
victed and  punishable  under  section  211 
of  the  Penal  Code. 


The  8th  August  1864. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Jury— Native  Christians  —  Theft  —  Criminal 
Breach  of  Trust— Mode  of  directing  a  Jury. 

Appeal  from  an  order  passed  by  the  Sessions 
Judge  of  Dacca,  dated  jlh  May  1864. 

Bharut  Chunder  Christian,  Appellant. 

A  Judge  is  not  bound  to  try  a  Native  Christian   with 
the  aid  of  a  Christian  Jury. 

The  subsequent  making-away  with  property  by  a  per- 
son  originally  in  lawful  possession  of  the  same  is  not 
theft,  but  criminal  breach  of  trust. 
*  A  Judge,  in  directing  a  Jury,  should  confine  himself 
to  a  general  commentary  on  the  evidence  and  a  state- 
ment of  the  legal  offence  proved,  should  such  evidence 
be  credited.  He  should  not  give  a  positive  opinion  as 
tciJbf  guilt  or  innocence  of  the  accused  person. 

Thb  appellant  in  this  case  has  been  con- 
victed by  the  Jury  of  theft,  and  sentenced  by 
the  Ju6ge  to  seven  years'  transportation. 
H/>  is,  it  appears,- a  Native  Christian  employed 


in  the  Dacca  Police,  and  was  sent  in  his 
official  capacity  to  take  charge  of  certain 
*'  lawaris  "  property  appertaining  to  the  es- 
tate of  a  deceased  prostitute.  He  brought  the 
same  to  the  thana,  where  they  were  locked 
up  in  a  box,  of  which  prisoner  retained  the 
key.  There  was  a  difficulty  about  making 
over  charge  of  the  property  to  the  Head 
Constable  on  account  of  a  silver  chain  which, 
although  it  was  in  the  prisoner's  list,  was 
not  to  be  found  amongst  the  articles  brought 
Owing  to  this  delay,  the  property  remained 
in  the  prisoner's  custody  till  the  Deputy 
Inspector  came  to  take  charge  of  ir,  when  the 
whole  was  found  to  be  missing.  It  is  need- 
less to  go  further  into  the  case  lhan  to  state 
that  the  entire  property,  minus  the  aforesaid 
silver  chain,  was  eventually  found  in  a  desert- 
ed homestead  close  to  the  prisoner's  mother's 
house  buried  underground. 

It  is  urged  in  appeal  before  ns  (i)that 
the  prisoner,  being  a  Christian;  should  have 
been  tried  by  a  Christian  Jury,  and  that  he 
petitioned  the  Judge  to  that  effect,  but  unsuc- 
cessfully; (2)  that  the  Judge  misdirected  'Jot 
Jury ;  and  (3)  that  in  any  case  the  punish- 
ment inflicted  was  too  severe. 

We  can  find  nothing  in  the  law  that  makes 
it  incumbent  on  a  Judge  to  try  a  Native 
Christian  with  the  aid  of  a  Jury  composed 
of  his  co-religionists.  Section  3*5  of  the 
Criminal  Procedure  Code  gives  no  such  pri- 
vilege ;  the  only  right  it  concedes  is  that  one- 
half  of  the  Jury  shall  consist  either  of  Euro- 
peans or  Americans.  But  although  a  Native 
Christian  cannot  legally  claim  the  privilege 
of  being  tried  by  Christians,  he  has  always, 
under  section  343,  the  power  of  objecting  to 
the  Jury  individually.  In  the  present  case, 
as  appears  from  the  reply  of  the  Sessions 
Judge  to  a  reference  made  by  order  of  this 
Court,  the  prisoner  neither  applied  to  be 
tried  by  a  Jury  of  Christians,  nor  did  he  object 
to  any  of  the  Jurymen,  although  questioned 
particularly  on  the  subject.  So  far  then  we 
reject  the  appellant's  petition. 

But  it  appears  to  us  that  he  has  a  good 
ground  of  objection  on  the  second  point. 
It  is  quite  clear  from  the  record  that  tbe 
offence  of  which  the  prisoner  was  convicted 
was  not  legally  theft,  inasmuch  as  there 
was  not  originally  a  wrongful  taking  or 
moving  as  in  theft.  The  prisoner  was  sect  to 
take  possession  of  the  property  by  superior 
authority;  he  was,  therefore,  in  the  first 
instance,  in  lawful  possession  of  the  same, 
and  his  subsequent  making- away  with  tt 
could  only  have  been  a  criminal  breach  of 
trust,  which  consists  in  a  wrongful  appro 
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priation  of  property  consequent  upon  a  pos- 
session which  is  lawful. 

The  Judge,  therefore,  in  directing  the 
Jury  that,  if  they  believed  the  evidence,  the 
prisoner  was  guilty  of  theft,  was  wrong; 
and  we  have  no  option  but  to  quash  his  con- 
viction on  account  of  misdirection,  and  to 
direct  a  new  trial.  The  charge  should  have 
been  put  to  the  Jury  in  an  alternative  form, 
and  then  all  this  delay  would  have  been 
avoided. 

We  must  also  remark  that  it  is  not  desira- 
ble Sessions  Judges  should  give  their  opini- 
ons as  to  the  guilt  or  innocence  of  a  prisoner 
so  unmistakeably  as  has  been  done  in  the 
present  instance.  Native  Juries  are  too  apt 
to  take  what  they  think  to  be  the  Judge's 
opinion  as  their  guide  without  paying  any  j 
attention  to  the  facts  of-  a  case,  and  we  con- 
ceive that  the  Judge  should  go  no  further 
than  a  general  commentary  on  the  evidence, 
and  a  statement  of  what  is  the  legal  offence 
proved,  should  such  evidence  be  credited. 

The  9th  August  1864. 

Present : 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover, 

Puisne  Judges. 

Murder  by  Poison— Investigations  by  Police 
and  Magistrates. 

Appeal  from  an  order  passed  by  the  Sessions 

Judge  of  Shahabad,  dated  3rd  June  1864. 

Chutto  Chamar,  Appellant. 

Murder  by  poison.  A  man  and  a  dog  die  a  few  hours 
after  eating  the  same  food,  but  no  traces  of  poison  are 
found  in  their  bodies,  or  in  the  possession  of  the  accused. 
The  mode  of  investigation  by  the  Police  and  by  the 
Magistrates  in  such  cases  fully  laid  down. 

Air.  Justice  Campbell. — This  is  a  very 
difficult  and  delicate  case  of  murder  by 
poison.  The  evidence  is  extremely  meagre 
and  badl)  got  up,  and  the  whole  case  is  very 
little  creditable  to  the  administration  of  jus- 
tice in  Shahabad.  It  seems  to  have  occurred 
in  the  Head  Quarter  Police  Division  of  the 
district ;  and  being  a  more  important  and  diffi- 
cult case  than  usually  occurs  during  many 
months,  I  am  quite  unable  to  understand 
jwhy  the  Police  should  have  turned  it  over  to 
an  understrapper  (a  Head  Constable),  and  the 
Magistrate  left  it  to  an  Officiating  Joint  Ma- 
gistrate.   But  so  it  was,  and  justice  suffers. 

As  regards  the  Police  investigation,  it  is 
lenough  to  say  that  they  did  absolutely  no- 
thing in  the  matter.  The  Head  Constable 
brought  in  the  man  arrested  by  the  chowkey- 
dar..  The  highly  paid  Police-officers  do  not 
appear  on  the  scene,  and  there  is  no  trace  of 
any  effectual  Police  enquiry  whatever, 


As  regards  the  enquiry  before  the  Magis- 
trate, besides  a  most  important  (and,  I  think, 
in  the  present  state  of  the  case,  fatal)  omis- 
sion, to  be  noticed  hereafter,  I  observe  that 
the  Medical  Officer  of  the  station  was  nOt 
asked  a  single  question  as  to  the  appearance 
of  the  bodies  of  the  man  and  the  dog,  as  to 
the  state  of  their  stomachs,  as  to  the  presence 
or  absence  of  disease  or  natural  cause  of 
death ;  nor    was    he  sent  to  the  Sessions. 
Again,  both  the  principal  witness  and  the  Po- 
lice-officer say  that   the  clo*h  (said  to  have 
contained  the  poison)  picked  up  by  the  wit- 
ness, and  given  to  the  officer,  had  some  white 
powder  adhering  to  it.     If  the  story  of  the 
witness  is  true,  it  seems  hardly  possible  but 
that  this  must  have  afforded  strong  evidence ; 
yet,  instead  of  being  carefully  preserved,  we 
find  at  the  end  of  the  proceedings  that  the 
powder  had  got,  shaken  off,  and  the  cloth  was 
not  sent  for  chemical  examination.     Further, 
connecting^  the  boy  Narain's  cross-examina- 
tion by  the  Officiating  Joint  Magistrate  (who, 
no  doubt,  seems  to  have  wished  to  do  his 
duty)  with  that  witness's  evidence  before  the 
Judge,  it  seems  to  me  clear  that  this  witness 
never  intended   to  assert  that  he   saw   the 
powder  and  cloth,  but  merely  repeated  in 
the  usual  loose  native  way  what  he  had  heard 
from  the  other  witness  and  inferred,  and  that, 
if  he  had  been  properly  examined  by  an  offi- 
cer of  sufficient  experience,  the  Magistrate 
would  have  been  saved  the  great  blunder  of 
asserting  in  the  calendar  that  this  boy  "  had 
seen  the  prisoner  take  a  rag  from  his  dhootee, 
and  mix  something  therefrom  with  the  suttoo, 
and  throw  the  rag  away,"  the  whole  of  which 
statement  is  totally  opposed  to  the  fact.     An 
experienced  Magistrate  arid  a  tolerable  Police- 
officer  would  have  devoted  their  most  parti- 
cular attention  to  the  circumstances  connected 
with  the  death  of  the  dog. 

As  the  case  stands,  supposing  it  to  be  estab- 
lished that  the  deceased  died  from  the 
effects  of  poison,  the  evidence  fixing  the  crime 
on  the  prisoner  rests  on  the  testimony  of 
Mussamut  Soondree  alone.  Her  evidence  is 
open  to  the  observation  that  she  was,  in  the 
first  instance,  taxed  with  causing  the  death. 
But  it  seems  certain  that  she  had  no  possible 
motive  for  such  an  act,  and  that  there  \% 
much  to  clear  her.  There  is  also  no  suffi- 
cient motive  to  induce  her  to  accuse  the 
prisoner  falsely.  Her  evidence  is  intelligent 
and  positive,  and  I  think  that,  if  it  is  tote 
fully  believed,  it  may,  under  all  the  cir- 
cumstances, be  considered  to  establish  *a 
sufficient  presumption  against  the  accused. 
Upon  the  whole,  then,  allowing  for  the  n«fc- 
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lect  in  the  Case,  I  might  consider  ihat 
the  evidence  against  the  prisoner  would 
suffice  if  the  death  by  poison  be  established. 
But  how  is  that  established  ?  There  is  not 
a  trace  of  evidence  of  poison  either  in  the 
possession  of  the  prisoner,  or  in  the  body  of 
man  or  dog.  The  death  of  the  man  by  poi- 
son is  solely  established  by  the  supposed 
simultaneous  death  of  the  dog,  and  by  that 
alone.  The  death  of  the  dog  is  the  crucial 
matter  in  the  whole  case.  And  it  is  neither 
investigated,  nor  decently  proved.  I  can 
find  nothing  to  show  who  produced  the  dead 
dog,  or  anything  else  of  his  story.  The 
whole  of  that  part  of  the  story  seems  to 
have  been  almost  assumed.  The  prisoner 
does  not  admit  it ;  on  the  contrary,  he  dis- 
tinctly traverses  it,  and  asserts  that  the  dog 
sent  in  died  some  time  before,  and  was  taken 
out  of  a  hole.  He  also  says  that  deceased 
died  of  cholera,  and  that  his  body  had  been 
taken  to  the  burning- ghat  before  the  accusa- 
tion was  made,  and  it  was  brought  back. 
Before  the  Judge  two  witnesses,  the  widow 
and  the  boy,  say  barely,  "The  rest  of  the 
suttoo  was  thrown  to  a  dog,  and  afterwards  the 
dog  died."  Not  a  word  more.  No  cross-ex- 
amination. Nothing  to  show  whether  they 
state  this  of  their  own  knowledge,  or  whether 
(like  the  other  part  of  the  boy's  story)  it  is 
hearsay,  whose  the  dog  was,  where  it  was  sick, 
where  it  died,  who  identified  it,  who  brought 
its  body,  and  whether  the  circumstances  were 
such  as  to  show  conclusively  that  the  death 
of  the  dog  was  the  direct  consequence  of 
eating  the  suttoo.  There  must  be  a  proper 
enquiry  into  all  this.  It  is  wholly  impos- 
sible to  convict  for  murder  on  the  evidence 
on  the  record,  and  the  Medical  Officer  must 
state  both  whether  in  the  man's  body  there 
was  to  be  found  any  natural  cause  of  death, 
and  whether  the  stomach  of  man  and  dog 
exhibited  those  inflammatory  symptoms  which 
usually  accompany  death  from  irritant  poison. 
I  am  aware  that  those  symptoms  are  uncer- 
tain, and  may  also  be  caused  by  disease. 
But  while  the  absence  of  poison  in  the  viscera 
may  be  accounted  for  by  the  violent  sickness 
described  by  the  widow,  we  must  make  the 
most  of  any  evidence  forthcoming.  If  the 
Medical  Officer  neglected  to  examine  the 
body  and  stomach  (which,  from  his  letter  to 
the  Police-officer,  may  perhaps  be  the  case), 
we  must,  at  any  rate,  have  that  in  evidence. 

Twould  therefore  remand  the  case  to  the 
Sessions  Judge  to  take  further  evidence  re- 
garding Jthe  cause  of  death  in  respect  of  the 
two  points:  ///,  the  state  of  the  body  and 
stomach  of  the  deceased  when  sent  in ;  and, 


2nd,  the  facts  of  the  death  of  a  particular  dog 
duly  identified  consequent  on  eating  the 
suttoo  thrown  to  him  by  the  deceased ;  the 
latter  subject  in  particular  to  be  investigated 
with  such  care  as  to  exclude  the  possibi- 
lity of  a  dead  dog  having  been  picked  up,  and 
assumed  to  be  the  dog  that  swallowed  the 
poison  and  died. 

After  taking  evidence  on  these  points,  the 
case  should  be  re- submitted.       » 

I  also  think  that  a  copy  of  this  minute 
should  be  sent  to  the  Government  of  Bengal, 
with  a  view  to  enable  Government  to  make 
use  of  its  highly-paid  officers  for  the  investi- 
gation of  important  cases,  which  are  thus 
liable  to  be  turned  over  to  subordinates. 

Mr.  Justice  Glover. — I  quite  agree  with 
Mr.  Justice  Campbell  that  it  is  impossible  to 
convict  the  prisoner  on  the  evidence  recorded, 
and  am  willing  to  send  the  case  back  for 
further  enquiry,  but  am  not  sanguine  as  to 
the  result. 

The  investigation,  was  loosely  conducted 
from  the  first,  and  evidence  then  forthcoming 
is  now  lost.  The  points  to  which  particular 
enquiry  should  have  been  directed  were  the  ap- 
pearance of  the  "  rag  "  and  the  death  of  the  dog. 

The  Police  constable  declares  that,  when 
he  gave  the  rag  to  the  Magistrate,  it  bad  on 
it  certain  traces  of  a  white  powder.  These 
have  since  disappeared,  and  a  most  important 
piece  of  evidence  with  them.  Hac]  this  rag 
been  examined  chemically  directly  it  was 
handed  in  by  the  Police,  the  missing  link 
of  the  evidence  might  have  been  supplied. 
As  the  case  stands,  we  cannot  get  beyond 
suspicion.  A  man  and  a  dog  die  a  few  hours 
after  eating  the  same  food  (we  are  not  told 
whether  the  symptoms  were  the  same),  hot 
no  traces  of  poison  are  to  be  found  in  their 
bodies.  The  Chemical  Examiner  distinctly 
states  that  he  found  no  trace  of  any  poison, 
and  specially  none  of  arsenic,  which,  from 
the  symptoms  detailed  in  the  evidence  regard- 
ing the  man,  would  seem  to  have  been  the 
agent  employed.  Had  the  white  powdery 
substance,  which  the  constable  says  was  on 
the  rag  when  he  found  it,  been  analysed, 
everything  might  have  been  cleared  op.  It 
may  be  as  well,  however,  even  now,  to 
ascertain  whether  this  rag  formed  part  of 
the  prisoner's  dhootee.  If  a  comparison  of 
the  fragment  with  the  original  cloth  shows 
that  it  did  so,  it  would  be  a  strong  point  again* 
the  prisoner's  assertion  that  he  never  went 
to  Koerea's  house  at  all  on  the  day  the 
deceased  died. 

With  regard  to  the  dog,  it  must  be  shown 
by   independent   testimony  that  this  paru* 
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cular  dog  ate  the  sultoo,  and  that  he  died 
shortly  after  doing  so. 

With  regard  to  Mr.  Justice  Campbell's 
concluding  remarks,  I  do  not  see  what  end 
would  be  served  by  making  a  special  refer- 
ence to  the  Government  of  Bengal  on  the 
subject.  This  appears  to  have  been  a  case 
of  unusual  and  individual  negligence  on  the 
part  of  the  Police.  As  a  rule,  I  have  observed 
that  the  investigation  of  all  important  cases 
is  conducted  by  the  District  Superintendent 
or  one*  of  his  assistants  themselves ;  and  that, 
unless  under  very  special  circumstances,  no 
case  of  murder  is  ever  made  over  for  investi- 
gation to  a  Head  Constable. 


The  15th  August  1864. 

♦      Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Investigation  and  Committals  by  Small  Cause 
Court  Judges  in  Cases  of  Offences  committed 
before  them — Section  173,  Code  of  Criminal 
Procedure. 

Resolution  on  a  letter  from  the  Sessions  Judge 

of  the  2^-PergunnahSy  dated  the  8th  August 

1864,  No.  269,  annexing  a  letter  from  the 

>  Joint  Magistrate  of  Seatdah,  dated  the  4th 

idem. 

A  Small  Cause  Court  Judge,  if  it  is  his  intention  to 
proceed  under  section  173  of  the  Code  of  Criminal 
Procedure,  should  complete  the  investigation,  and  either 
commit  or  hold  to  bail  the  accused  persons  to  take  their 
trial  before  the  Court  of  Session. 

The  Court  direct  that  the  Sessions  Judge 
inform  the  Judge  of  the  Small  Cause  Court 
at  Sealdah  that,  if  it  is  his  intention  to  proceed 
under  the  provisions  of  section  173  of  the 
Code  of  Criminal  Procedure  (and  that  such 
is  his  intention,  the  Court  gather  from  his 
letter),  he  must  complete  the  investigation, 
and  commit  or  hold  to  bail  the  accused  per- 
sons to  take  their  trial  before  the  Court  of 
Session.  The  Sessions  Judge  should  send 
the  parties,  who,  it  appears,  have  been  admit- 
ted to  bail,  to  the  Judge  of  the  Small  Cause 
Court 


The  1 5th  August  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Jurisdiction — Section  25,  Act  V.  of  x86x— Sec- 
tion 153,  Code  of  Criminal  Procedure. 

Indrobeer  Thaba,  Appellant. 


Appeal  from  an  order  passed  by  the  Sessions 
Judge  of  Beerdhoom,  dated  the  26th  July 
1864. 

A  Magistrate  only,  and  not  a  Sessions  Judge,  has 
power  to  try  cases  under  section  29,  Act  V.  ol  1861. 
Section  152  of  the  Code  of  Criminal  Procedure  does  not 
apply  to  cases  in  which  there  has  not  been  a  continuous 
detention  of  24  hours. 

The  prisoner  in  this  case  was  a  Head 
Constable  of  Police  in  charge  of  the  Pharee 
of  Poorunderpore.  He  has  been  convicted, 
under  section  154  of  the  Code  of  Criminal 
Procedure,  of  the  offence  of  detaining  an 
accused  person,  one  Kirthee,  charged  with' 
theft,  in  custody  for  more  than  four  and 
twenty  hours,  and  punished,  under  section  29, 
Act  V.  of  1 86 1,  with  two  months'  rigorous 
imprisonment. 

He  has  appealed  on  various  grounds,  into 
which  it  is  not  necessary  for  us  to  enter,  as 
we  think  that  his  conviction  is  bad  in  law,  and 
must  be  set  aside. 

It  appears  to  us  bad  in  the  first  place  for 
want  of  jurisdiction.  Section  29  of  Act  V. 
of  186 1,  under  which  come  cases  like  the 
present,  provides  for  the  punishment  to 
which  Police-officers  shall  be  liable  "  on 
conviction  before  a  Magistrate. "  A  Sessions 
Judge  has  no  power  to  try  such  cases,  which 
should  be  disposed  of  by  the  Magistrate 
himself. 

Secondly,  section  152  of  the  Criminal  Pro- 
cedure Code  provides  that  the  accused  person 
must  not  be  kept  in  custody  more  than  twenty- 
four  hours.  But  it  appears  from  Kirthee's 
own  statement,  as  recorded  by  the  Sessions 
Judge,  that  that  individual  never  was  in  con- 
tinuous custody  for  that  time.  He  came,  in 
the  first  instance,  to  the  pharee  at  3  o'clock 
in  the  afternoon,  and  left  it  at  noon  the  next 
day.  He  was  allowed  to  go  ostensibly,  as  he 
says,  to  get  bail,  but  in  reality  to  collect 
Rupees  50  wherewith  to  bribe  the  Police.  Any- 
how, he  went  away  a  free  agent,  and  was  not 
a  prisoner  in  the  pharee  till  his  return  on  the 
morning  of  the  next  day  after,  and  he  was 
sent  into  the  Sudder  Station  by  the  evening. 
Now,  the  law  cannot,  we  thinly,  mean  that  the 
number  of  hours  an  accused  person  is  detained 
at  a  thana  is  to  be  added  up  irrespective  of 
circumstances.  .  There  must  be  a  continuous 
detention  of  twenty-four  hours  to  bring  tha 
parlies  within  the  scope  of  section  152;  and 
as,  in  this  case,  there  was  no  such  detention, 
we  hold  that  the  law  does  not  apply,  andjbat- 
the  prisoner  cannot  be  punished  under  it. 

The  Sessions  Judge  has  apparently  con- 
victed the  prisoner  on  his  own  confession, 
but  this   confession  is  perfectly   compatible 
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with  the  statement  of  Kirthee.  No  doubt, 
if  all  the  intervening  time  is  to  be  counted, 
the  accused  was  under  a  sort  of  quasi  sur- 
veillance for  two  days  and-a-half,  but  he  was 
evidently  not  in  legal  custody  at  any  one,  time 
for  twenty- four  hours.  For  the  greater  part 
of  the  intervening  time  he  was  entirely  a 
free  agent,  and  came  and  went  as  he  chose. 
He  might  have  made  off  altogether  had  he 
been  so  minded. 

Under  these  circumstances  we  think  that 
the  Sessions  Judge's  order  was  illegal,  and 
we  accordingly  reverse  it,  and  direct  the  pri- 
soner's immediate  release. 


The  17th  August  1864. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Defamation — Amends. 

Resolution  on  a  letter  from  the  Sessions  Judge  of 
Beerbhoom,  dated  1st  August  1864,  No.  204, 
submitting  proceedings  in  the  case  of Assurud- 
dee  Khan  versus  Baloo  Khan  and  Bhoobun 
Chowdry,  and  recommending  that  the  sentence 
passed  by  the' Deputy  Magistrate  be  quashed. 

Case  of  defamation  in  which  the  complainant  admit- 
ted all  the  more  serious  charges  on  which  he  based  his 
complaint.  Conviction  and  sentence  quashed,  as  the 
gist  of  the  offence  (viz.,  that  the  charge  was  not  made 
in  good  faith)  was  entirely  lost  sight  of. 

Compensation  is  not  awardable  in  such  cases. 

It  appears  that  the  prisoner,  Baloo  Khan, 
who  is  a  peadah  of  the  Beerbhoom  Collector- 
ate,  brought  charges  against  Assuruddee 
Khan,  the  Nazir  of  the  Cotlectorate — 

1st. — That  he,  Baloo  Khan,  was  a  peon, 
and  that  the  Nazir  had  dismissed  him  with- 
out reason : 

2nd. — That  the  Nazir  claimed  half  the 
peon's  fees : 

3rd. —  That  the  Nazir  demanded  one  pice 
as  dustooree  on  each  process : 

4th. — That  processes  are  served  through 
dismissed  peons  and  omedwars  to  whom  the 
Nazir  gives  but  little,  and  whose  fees  he 
appropriates : 

$th. — That  the  Nazir  pets  as  mookhtear  on 
the  part  of  certain  zemindars : 

*  6th  — That,  when  Acting  Darogah  of  Shah- 
kullipore,  the  Nazir  behaved  badly  in  a  cer- 
tain dacoity  case : 

'ftK. — That  the  Nazir  does  not  know  Ben- 
galee or  Persian,  but  can  only  sign  his  name : 

$th. — That  the  Nazir  keeps  a  Hindoo 
woman,  and  has  appointed  her  brother  to  a 


peonship,  and  has  employed  her  nephew  ai 
buxee. 

The  Collector  dismissed  the  case,  and  re- 
commended the  Nazir  to  prosecute  Baloo 
Khan.  The  Nazir,  acting  upon  this  hint,  pro- 
secuted Baloo  Khan  for  defamation;  and 
Bhoobun  Chowdry  for  abetting  the  offence 
of  defamation.  The  only  part  taken  by  the 
latter  is,  that  he  drew  up  the  petition  which 
embodied  the  charges.  The  Deputy  Magis- 
trate charged  Baloo  Khan  with  making  a  false 
charge  and  Bhoobun  Chowdry  with  abating 
that  offence,  and  fined  them  each  Rs.  25,  in 
default  of  payment  to  one  month's  imprison- 
ment. The  fine  to  be  made  over  to  the  Nazir 
as  compensation. 

The  Judge  is  of  opinion  that  this  convic- 
tion is  illegal,  because — 

1  st. — The  charges  were  not  drawn  up  for- 
mally and  according  to  the  instructions  of  the 
High  Court  contained  in  their  Circular  Letter, 
1 8th  March  1863. 

2nd. — The  charge  was  "false  accusation/* 
the  conviction  is  for  "defamation.  " 

3rd. — The  proceedings  of  the  Collector  are 
not  evidence,  inasmuch  as  they  were  not  of  a 
judicial  character. 

4th. — That  no  enquiry  was  made  whether 
the  charges  were  made  in  good  faith  or  not 

jM.— That  no  enquiry  was  made  into  the 
fact  whether  the  charges  were  false ;  the  Nazir 
having  admitted  some  of  the  most  serious 
ones. 

6th. — That  no  enquiry  was  made  as  to 
the  intention  to  hurt  the  reputation  of  the 
Nazir. 

We  think  that  the  proceedings  of  the 
Deputy  Magistrate  are  illegal,  and  that  the 
conviction  and  sentence  must  be  quashed. 

The  charges  were  not  drawn  up  according 
to  law,  and  the  Deputy  Magistrate,  in  his 
explanation,  admits  that  the  conviction  and 
the  charge  are  different,  and  the  one  does  not 
support  the  other. 

The  Deputy  Magistrate  was  wrong  in  ad- 
mitting the  proceeding  of  the  Collector  as 
evidence  against  the  prisoner.  •'  It  is  not 
defamation  to  impute  anything  which  is  true 
concerning  any  person,  if  it  be  for  the  public 
good  that  the  imputation  should  be  made;" 
nor  is  it  defamation  to  make  charges  against 
a  public  servant  (and  the  Nazir  is  a  public 
servant)  in  the  discharge  of  his  public  functions 
in  good  faith.  Vide  Exceptions  1  and  2, 
section  499  of  the  Indian  Penal  Code.  The 
Nazir  admits  receiving  a  dustooree  on  each 
process,  also  the  service  of  processes  through 
dismissed  peons  and  omedwars  on  a  lower 
scale    of.  fees,  and   appropriating  the  drf- 
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ference,  also  the  8th  charge — in  short,  all 
the  more  serious  charges.  The  other  peons 
were  not  examined  on  oath ;  so  the  2nd 
charge  is  still  an  open  question.  We  there- 
fore think  that  the  gist  of  the  offence,  which 
is  that  the  charge  was  not  made  in  good  faith, 
has  been  entirely  lost  sight  of,  and  that  the 
conviction  is  illegal. 

We  also  observe  that,  under  a  recent  ruling 
of  this  Court,  compensation  cannot  be  awarded 
in  cases  of  this  description. 

The  conviction  and  sentence  must  be 
quashed,  and  the  fine  returned  to  the  pri- 
soners. 


The  17th  August  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Qlover, 

Puisne  Judges. 

Rioting:— Being  Members  of  an  Illegal 
Assembly— Appeal. 

Reference  under   section  434,  Act  XXV.  of 

186 1,  and  Circular  Order,  dated  i$th 

July  1863.  No.  18. 

Meelan  Khalifa 

versus 

Dwarkanath  Goopto  and  others. 

There  cannot  be  a  conviction  both  of  "  rioting  '»  and 
of  being  members  of  an  illegal  assembly."  The 
greater  charge  includes  the  less,  and  to  punish  under 
both  sections  of  the  Penal  Code  would  be  cumulative 
and  illegal.  Were  both  original  sentences  legal,  the 
appeal  would  lie  to  the  Sessions  Judge. 

We  think  that  the  Deputy  Magistrate  was 
wrong  in  convicting  the  accused  both  of 
'•rioting "  and  of  "  being  members  of  an 
illegal  assembly,"  inasmuch  as  the  greater 
charge  includes  the  less,  and  they  could  not 
be  guilty  of  rioting  without  also  being  mem- 
bers of  an  illegal  assembly.  To  punish 
them  under  both  sections  of  the  Penal  Code 
was  therefore  cumulative  and  illegal. 

We  accordingly  quash  so  much  of  the 
Deputy  Magistrate's  order  as  sentences  the  de- 
fendants to  fifteen  days'  simple  imprisonment 
for  being  members  of  an  illegal  assembly. 

Under  these  Circumstances  it  is  unneces- 
sary for  us  to  go  further  into  the  matter  of 
the  Sessions  Judge's  reference,  the  sentence 
of  the  Deputy  Magistrate  being  reduced  to 
one  month's  imprisonment  only.  But  we  may 
add  that,  supposing  both  original  sentences 
to  have  been  legal,  an  appeal  would  have 
lain  10  the  Sessions  Judge,  both  the  sen- 
tences being  on  the  same  evidence,  and  the 
a8Kreg*te  of  punishment  being  beyond  the 
limn  to  which  the  power  of  appealing  is 
restricted.  ™       6       * 


The  i8ih  August  1864. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Section  528*  Penal  Code— Construction  of  the 
Words  <<  or  other  thing." 

Appeal  from  an  order  passed  by  the    Sessions 
Judge  of  Midnapore,  dated  20th  May  1864. 

Jotee  Ghoraee,  Appellant. 

The  words  "or other. thing"  in  section  32S  of  the 
Penal  Code  must  be  referred  to  the  preceding  words* 
and  be  taken  to  mean  "unwholesome  or  other  thing," 
and  not  other  thing  simply. 

Mr.  Justice  Glover. — I  doubt  whether  this 
conviction  can  be  sustained.  That  the  pri- 
soner gave  the  woman,  Srimuttee  Hurree,  a 
certain  substance,  which  he  wished  her  to 
understand  was  a  charm  that  would,  by  being 
administered  to  her  husband  and  sister-in-law, 
facilitate  the  intrigue  he  desired  to  establish 
with  her,  there  can,  1  think,  be  no  question. 
But  the  words  of  the  section  (328;  under 
which  (in  connection  with  section  511)  the 
prisoner  has  been  convicted  are  "  poison  or 
any  stupefying  or  intoxicating  or  unwhole- 
some drug  or  other  thing,  with  intent,  "  &c., 
&c.  The  words  "  or  other  thing  "  must,  in 
my  opinion,  be  referred  to  the  preceding 
words,  and  be  taken  to  mean  "  unwholesome 
or  other  thing/'  and  not  other  thing  simply, 
as  the  Sessions  Judge  would  construe  it, 
for  otherwise  we  should  be  involved  in  end- 
less inconsistencies,  and  the  offering  of  a 
loaf  of  wholesome  bread  might  become  the 
foundation  of  a  criminal  prosecution. 

In  this  case  there  is  no  evidence  to  show 
what  the  "  thing  "  proposed  to  be  adminis- 
tered was.  The  witnesses  describe  it  as 
small  pills  of  different  colours — red,  black,  and 
yellow.  But  nothing  of  the  kind  was  sent  to 
the  Chemical  Examiner  ;  he  received  appa- 
rently only  some  charcoal  and  leaves.  The 
Sessions  Judge  himself,  I  observe,  treats  the 
actual  "  thing  "  offered  as  "  some  absurd 
charm  from  a  Soonyasee ;"  and,  as  there  is 
nothing  to  show  what  the  different  coloured 
substances  were  really  composed  of,  and  as 
it  appears  from  the  evidence  that  there  waa, 
no  desire  or  intention  on  the  part  of  the 
prisoner  to  injure  any  one  by  them,  I  think 
he  should  have  the  benefit  of  the  doubt. 

The  evidence  goes  no  further,  iri  my 
opinion,  than  to  prove  the  prisoner  guilty  of 
an  attempt  to  commit  adultery.  I  would  ac- 
quit him  under  section  338  of  the  Peaal 
Code,, which  is  substantially  the  basis  of  the 
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charge ;  although  being  convicted  of  an  at- 
tempt only,  the  sentence  has  been  passed 
under  section  511. 

As  I  differ  from  the  Sessions  Judge  as  to 
the  scope  and  meaning  of  section  328,  the 
papers  must  be  laid  before  Mr.  Justice 
Kemp. 

Mr.  Justice  Kemp. — I  entirely  concur  in 
this  judgment. 

The  22nd  August  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Commitments  (Cancelment  of)— Circular 
Order  No.  7. 

Resolution  on  a  letter  from  the  Sessions  Judge 
of  the  24'Pergunnahs,  submitting  the  record 
of  the  case  in  which  Gokul  Bandari  has  been 
committed  for  trial  to  the  Court  of  Session 
for  the  murder  of  Moluk  Chand,  and  recom- 
mending that  the  commitment  be  cancelled. 

The  Sessions  Judge  wished  to  cancel  a  commitment 
apparently  on  the  ground  of  the  evidence  being  insuffi- 
cient* As  the  commitment  was  not  illegal,  he  was 
ordered  to  try  the  case,  Circular  Order  No.  7  having 
reference  only  to  commitments  altogether  illegal. 

The  Judge  remarks  that,  if  the  case  came 
up  for  trial,  he  should  deem  it  his  duty  to 
direct  the  Jury  to  acquit  the  prisoner,  and 
that  it  would  be  a  waste  of  time  to  record 
the  evidence. 

We  have  read  the  grounds  upon  which  the 
Deputy  Magistrate,  Moulvie  Abdool  Lateef, 
has  deemed  it  proper  to  commit  this  case. 
There  is  nothing  illegal  in  this  commitment ; 
and  without  prejudging  the  case,  which  the 
Sessions  Judge  appears  to  have  done,  we 
can  see  nothing  improbable  in  the  circum- 
stances detailed  by  the  Deputy  Magistrate. 
The  case  must  be  tried  as  committed.  The 
Circular  Order  No.  7,  of  the  2nd  June  last, 
has  reference  to  commitments  which  are  alto- 
gether illegal,  and  not  to  cases  of  this  de- 
scription. 


The  26th  August  1864. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
«^r  Puisne  Judges. 

Local  *  Nuisance* — Issue  and  Enforcement  of 
injunction— Section  3x4,  Code  of  Criminal 
Procedure. 

Quacnversus  Rajah  Indoobhooshun  Deb  Roy, 

Petitioner* 


Appeal  against  the  proceedings  of  the  Deputy 
Magistrate ',   Sub-division    Magoora,   Zillah 
Jessore,    with  regard   to- certain  property 
belonging  to  him. 
(  Section  314  of  the  Code  of  Criminal  Procedure  autho- 
rizes the  Magistrate  to  take  immediate  measures  to 
Crevent  imminent  danger  pending  the  enquiry  of  a  Jury, 
ut  not  where  no  Jury  has  been  appointed,  and  after 
the  danger  has  passed  away. 

Thx  Deputy  Magistrate  of  the  Sub-division 
of  Magoora,  Zillah  Jessore,  called  upon  the 
Rajah  of  Nuldangah,  in  the  first  instance,  to 
show  cause  within  eight  days  why  certain  huts 
erected  for  prostitutes  in  a  ~  bazar  recently 
established  by  the  Rajah  in  the  close  vicinity 
of  the  station  of  Magoora  should  not  be 
removed.  The  Deputy  Magistrate  directed 
the  removal  of  the  huts  on  the  score  that 
they  were  a  public  nuisance.  Before  the 
Rajah  could  show  cause,  a  fire  broke  out, 
not  in  the  new  bazar,  but  in  the  lodging 
house  of  a  quondam  sheristadar.  The  Deputy 
Magistrate  went  to  the  spot,  and  observing 
that  the  sparks  from  the  fire  fell  in  dangerous 
propinquity  to  certain  Government  buildings, 
directed  the  agent  of  the  Rajah  residing  on 
the  spot  to  remove  the  whole  bazar  in  one 
day.  The  agent  naturally  demurring,  in  the 
absence  of  his  principal,  to  carry  out  that 
order,  the  bazar  was  levelled  to  the  ground 
with  the  assistance  of  the  Police,  the  agent 
fined  for  disobedience  of  orders,  and  the 
Rajah  forbidden  by  injunction  tore-establish 
the  bazar  on  the  former  site. 

The  Rajah  appealed  to  the  Sessions  Judge, 
who  refused  to  interfere  on  the  score  that 
there  was  no  appeal  to  his  Court. 

The  pleader  for  the  Rajah  contends,  first, 
that  the  erection  of  huts  for  prostitutes  in  a 
public  market  is  not  a  nuisance  within  the 
provisions  of  section  308  of  the  Code  of 
Criminal  Procedure.  Second,  that,  if  such 
be  a  nuisance,  the  Deputy  Magistrate  should 
have  proceeded  with  reference  to  the  rales 
laid  down  in  Chapter  XX.  of  the  said  Code. 

As  the  second  injunction  of  the  Deputy 
Magistrate  for  the  removal  of  the  •  bazar 
superseded  that  which  was  issued  with  re- 
ference to  the  erection  of  the  huts  for  pros- 
titutes, and  was  based  upon  totally  different 
grounds — viz.,  the  danger  to  the  public  build- 
ings from  fire,  owing  to  the  vicinity  of  the 
bazar,  it  is  unnecessary  for  the  Court  10 
decide  whether  the  erection  of  huts  for  pros* 
titutes  in  a  bazar,  is  a  public  nuisance  or  not 

On  the  second  ground  we  think  that  the 
procedure  of  the  Deputy  Magistrate  has  been 
illegal.  He  permitted  the  erection  of  the 
bazar,  and  appears  to  have  pointed  out  the 
proper  site  for  roads  and  shops.    A  fire  breaks 
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[out  not  in  the  bazar \  but  in  the  lodging  of  an 
JAmlah.  It  is  not  shown  that  the  buildings 
[of  the  bazar  were  pulled  down  to  arrest  .the 
:onflagration.  They  were  destroyed  after  the 
[ifire  had  ceased, 'and  before  the  Jury  for 
rhich  the  Rajah  had  applied  within  the  time 
riven  to  him  to  show  cause  had  been  ap- 
rinted.  It  is  true  that  the  Deputy  Magis- 
trate was  competent,  under  the  provisions 
>f  section  314  of  the  Code  of  Criminal  Pro- 
cure, to  take  immediate  measures  to  pre- 
sent imminent  danger,  but  such  action  could 
taken  only  "pending  the  enquiry  of  the 
ury."  Now,  in  this  case,,  the  Deputy 
Magistrate  had  appointed  no  Jury,  though 
iked  to  do  so,  and  the  measures  taken  by 
itm  were  taken  after  the  danger  had  passed 
^way.  If  the  bazar  buildings,  which,  it  ap- 
;ars,  are  situated  more  than  two  beeghas 
|rom  any  public  building,  are  dangerous,  the 
Iging-houses  of  the  Amlah,  from  one  of 
rhich  the  fire  arose,  are  equally  so. 

The  proceedings  of  the  Deputy  Magistrate 
^ave  been  hasty  and  irregular.  His  order 
tast  therefore  be  reversed;  and  he  will  be 
lirected  to  proceed  strictly  according  to  the 
les  laid  down  in  Chapter  XX.  of  the  Code 
\i  Criminal  Procedure. 


The  30th  August  1864. 

Present : 

'he  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 


J  Hurt— Grievous  Hurt. 

Queen  versus  Bishnooram  Surma  and 
Kaleeram  Surma. 

Committed  by  the  Officiating  Deputy  Commis- 
.sioner,    Durrung>   and  tried  by  the  Judi- 
cial Commissioner \  Assam,  on  a  charge  of 
grievous  hurt. 

m 

A  disability  for  twenty  days  constitutes  grievous  hurt 
A  disability  for  a  fortnight  is  punishable  for  voluntarily 
causing  hurt. 

We  think  that  the  conviction  in  ihis  case, 
of  voluntarily  causing  grievous  hurt,  is 
illegal. 

On  turning  to  the  medical  evidence  we 
find  that,  although  the  prosecutor  is  reported 
to  have  been  severely  beaten,  no  injuries, 
such  as  legally  amount  to  grievous  hurt,  were 
found  on  his  person. 

The  Medical  Officer  further  deposes  that 
he  "thinks  that  the  prosecutor  may  have 
been  disabled  by  the  injuries  from  following 
his  ordinary  pursuits  for  a  fortnight,"  but 
the  law  contemplates  a  disability  for  a  space 
of  twenty  days. 

The  conviction  is  altered  to  voluntarily 
causing  hurt,  punishable  under  section  323 
of  the  Indian  Penal  Code.  The  sentence 
must  also  be  modified  in  as  far  as  the  term 
in  default  of  payment  of  the  fines  imposed 
is  concerned  in  the  case  of  the  prisoner 
Bishnoo  Surma.  The  fine  will  be  Rs.  50  ; 
in  default  of  payment,  three  months'  rigor- 
ous imprisonment.  In  the  case  of  Kaleeram 
the  fine  will  be  Rs.  25  ;  in  default  of  pay- 
ment, three  months1  simple  imprisonment. 


Vol  I. 


& 


i864.] 


Criminal 


THI  Wit  ELY  fttPOBTBR. 


Rulings. 


II 


The  9th  September  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Insane  Persons. 

Queen  versus  Noofkhan  Chowdry  {Lunatic). 

Committed  by  the  Assistant  Magistrate  in  charge 
of  the  Sub-division  of 'Afadhareepore,  and  tried 
by  the  Sessions  Judge  of  Backer  gunge. 

When  an  accused  person  is  found  to  be  insane  before 
the  completion  of  his  trial,  the  Jndge  should  postpone  the 
trial  under  section  389,  and  report  the  case  to  the  Lieute- 
nant-Governor under  section  390  of  the  Code  of  Criminal 
Procedure,  instead  of  trying  the  accused  when  he  is  in- 
capable of  making  his  defence,  and  acquitting;  him  under 
section  394,  on  the  ground  that  he  committed  the  offence 
charged  when  he  was  incapable  of  knowing  that  he  was 
doing  wrong,  and  consequently  that  he  has  committed  no 
offmce  under  section  84  of  the  Penal  Code. 

This  prisoner  was  committed  to  take  his 
trial  before  the  Sessions  Judge  of  Backer- 
gunge  by  the  Assistant  Magistrate  in  charge 
of  the  Sub-division  of  Madhareepore  in  that 
district,  on  the  following  charges : — 

1  st. — Rioting,  section  147. 

2nd. — Murder,  section  302. 

3rd. — Culpable  homicide  not  amounting  to 
murder,  section  304. 

Before  the  Assistant  Magistrate  his  de- 
fence 


"I  know  nothing  about  the  case  of  the 
"murder  of  Aoly.  I  have  no  witnesses* 
"  Plaintiff  has  suborned  evidence.'1 

There  was  no  plea  of  insanity;  and  the 
witnesses  do  not  appear  to  have  stated  that 
the  prisoner  was  insane,  or  had  been  so  at 
any  time* 

Before  the  Sessions  Judge  the  prisoner, 

who  was  assisted  by  a  pleader,  on  being  called 

^upon  to  plead  to  the  charges  which  were 

explained  to  him,  pleaded  "  not  guilty,"  and 

claimed  to  be  tried. 

The  Sessions  Judge  took  the  evidence  of 
three  witnesses.  They  all  identify  the  pri- 
soner as  having  taken  an  active  part  in  the 
riot  with  wounding. 

The  first  witness  says  nothing  as  to  the 
prisoner's  insanity. 

The  second  witness,  Newazuddee,  to  a 
bctestion  put  by  the  prisoner's  vakeel,  says : 
W  The  prisoner  has  been  a  fool  (pagut)  for  ten 


or  twelve  years.  He  has  no  understanding 
(booj-sooj^nai).  He  remains  silent  (mute). 
Has  known  prisoner  for  twenty  or  twenty-five 
years." 

• 

The  third  witness,  Deahoola,  says: 
"  Noorkhan  is  an  old  man,  and  without  un- 
derstanding. He  has  been  in  this  state  for  a 
long  time." 

The  trial  was  postponed,  and  the  Civil 
Surgeon  called  on  to  report  on  the  state  of 
prisoner's  mind.  The  prisoner  was  sent  to 
him  for  that  purpose. 

The  Civil  Surgeon,  on  the  26th  May,  re- 
ports :  "  The  prisoner  is  an  insane,  and  has 
been  so  probably  for  a  long  time." 

The  Civil  Surgeon  was  examined  on  the 
3 1st  May.  He  deposes :  '*  I  am  of  opinion 
prisoner  is  insane,  and  incapable  of  making 
a  defence.  It  is  quite  possible  that  he  may 
have  been  insane  for  a  long  time.  I  cannot 
say  whether  he  was  insane  in  April  1861 
(when  the  crime  occurred)." 

The  assessors  acquit :  no  reasons  given. 

The  Judge  finds  that,  "  from  the  evidence, 
it  is  clear  that  the  prisoner  was  present  at  the 
riot,  but  the  witnesses  state  that  he  has  been 
mad  for  many  years,  and  the  evidence  of  the 
Civil  Surgeon  confirms  this.  I  am  of  opi- 
nion that  he  committed  the  offences  with 
which  he  is  charged,  but  that  he  was  then 
incapable  of  knowing  that  he  was  doing 
wrong.  Therefore,  under  section  84,  Indian 
Penal  Code,  he  has  committed  no  offence,  and 
is  acquitted  under  section  394  of  Procedure 
Code." 

The  Judge  directs  that  the  prisoner  be 
kept  in  safe  custody,  and  the  case  be  reported 
to  the  Lieutenant-Governor  of  Bengal  for  his 
orders. 

The  Lieutenant-Governor  remarks  that  the 
Judge  should  have  proceeded  with  the  case 
under  section  389,  Procedure  Code,  and  not 
have  tried  and  acquitted  the  prisoner,  inas- 
much as  the  Judge  found  the  prisoner  to  be 
of  unsound  mind  and  incapable  of  making  his 
defence.  The  Lieutenant-Governor  cannot 
understand  how  a  man  could  be  tried  who 
was  incapable  of  making  his  defence.  Th£ 
proceedings  appeared  to  the  Lieutenant-Go* 
vernor  so  irregular  as  to  render  it  impossible 
for  him  to  issue  any  order  for  the  dis 
the  prisoner.  A  reference  was  made  to  the 
High  Court.  The  lunatic  to  be  kept  in  safe 
custody  pending  the  result  of  this  reference, 
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Mr.  Justice  Trevor,  in  the  English  Depart- 
ment, observes  that  the  proceedings  of  the 
Judge  were  most  irregular.  Under  section 
389,  the  Judge  should  have  confined  his 
attention  to  the  mere  fact  of  prisoner's  un- 
soundness of  mind  at  the  time  he  was  com- 
mitted for  trial ;  and  if  satisfied  of  that,  he 
should  have  postponed  the  trial.  The  Judge 
has  gone  beyond  this,  and  has  tried  the 
prisoner. 

The  case  has  been  laid  before  us  for  final 
orders. 

We  are  of  opinion  that  the  proceedings  of 
the  Judge  are  irregular.  The  prisoner  was 
found  to  be  insane  before  the  trial  was  com- 
pleted. The  Judge  should  have  postponed 
the  trial  under  the  provisions  of  section  389, 
and  have  reported  the  case  for  the  orders  of 
the  Lieutenant-Governor  of  Bengal  under 
the  provisions  of  section  390  of  the  Code 
of  Criminal  Procedure.  Instead  of  doing 
this,  the  Judge  has  decided  that  the  prisoner 
committed  the  offences  with  which  he  is 
charged  when  he  was  incapable  of  making 
his  defence.  The  proceedings  of  the  Judge 
must  be  quashed,  and  he  will  be  directed  to 
proceed  under  the  above-named  sections  of 
the  Code. 

Copy  of  this  resolution  to  be  forwarded  to 
the  Judge  and  to  the  Lieutenant-Governor  of 
Bengal. 


The  9th  September  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Jurisdiction  of  Magistrate  —  Maintenance  of 
Chowkeedar  in  Possession  of  Chakeran  Land 
—Appeal  (to  Superintendent  of  Police)— Lan- 
guage of  Order  in  Miscellaneous  Cases- 
Enquiries  into  Cases  involving  Civil  Inju- 
ries. 

Queen  versus  Zemindar  of  Colgong. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  Beerbhoom,  on  a  charge 
of  resumption  of  chakeran  land. 

A  Magistrate  can  maintain  a  chowkeedar  in  the  pos- 
session of  his  chakeran  land  (/.  ?./land  set  apart  for  his 
subsistence  by  his  zemindar).     Any  such  order  of  the 
*       Magistrate  is  appealable  to  the  Superintendent  of  Police. 
In  a  Miscellaneous  case  (not  a  judicial  proceeding), 
■>_   the  Magistrate  is  not  required  to  record  his  final  order  in 
Kn£lfSTi . 

A  Magistrate  is  not  prohibited  from  enquiring  into 
any  case  of  apparent  injustice  and  oppression  brought 
before  himveven  where  the  injury  complained  of  is  of  a 
civil  nature,  provided  he  stops  his  proceedings  directly 
he  a|pertains  the  nature  of  the  claim. 


This  was  a  reference  from  the  Sessions 
Judge  of  Beerbhoom,  recommending  the  can- 
celment  of  four  different  orders  issued  by  the 
Magistrate  of  that  district,  in  Miscellaneous 
cases,  as  illegal. 

The  first  case  (No.  626)  is  one  in  which 
the  Magistrate  first  summoned,  and  after- 
wards ordered  the  arrest  of  a  zemindar  for 
not  making  up  the  proper  -quantum  of  "  cha- 
keran "  land  to  a  chowkeedar  employed  within 
his  estate.  The  Sessions  Judge  holds  that 
the  Magistrate  had  no  right  to  entertain  such 
a  complaint,  and  he  objects  to  the  practice  of 
summoning  zemindars  on  such  charges. 

Now,  it  is  true  that  Circular  Orders  to 
Superintendent  of  Police,  Lower  Provinces,  14 
of  1839  and  8  of  1841,  forbid  any  Police  in- 
terference, either  with  or  without  the  orders 
of  the  Magistrate,  with  the  payment  of 
chowkeedar's  wages.  But  a  Magistrate  is 
authorized  to  take  up  these  cases,  and  to 
maintain  chowkepdars  in  possession  of  lands 
set  apart  for  their  subsistence;  and  in  this 
case  we  think  that  the  Magistrate  had  the 
right  to  interfere  and  protect  the  chowkeedar 
in  the  enjoyment  of  the  full  quantity  of  land 
which  his  zemindar  had  stipulated  to  give 
him.  We  observe,  moreover,  that  any  such 
order  passed  by  the  Magistrate  for  maintaining 
a  chowkeedar  in  possession  of  land  set  apart 
for  his  subsistence  is  appealable  to  the  Super- 
intendent of  Police.  We  do  not  see  how  or 
why  the  Magistrate  acted  illegally  in  the 
present  instance;  and,  though  we  think  that 
the  custom  of  summoning  zemindars  in  such 
cases  is  objectionable,  it  does  not  appear  to 
us  illegal. 

With  regard  to  the  Sessions  Judge's  re- 
mark that  the  provisions  of  Act  XXXIII. 
of  1854  have  .been  disregarded,  we  think  that 
this  was  not  a  case  that  required  the  Magis- 
trate to  record  his  final  order  in  English.  It 
was  a  miscellaneous  case  simply,  and  in  no 
sense  a  judicial  proceeding. 

These  remarks  apply  equally  to  the  second 
case  referred  (No.  570).  We  see  nothing 
illegal  in  the  Magistrate's  proceedings. 

With  regard  to  case  No.  607,  we  observe 
that  all  the  Magistrate  did  was  to  send  for 
the  zemindar's  gomashta,  and  direct  him  to 
appoint  a  chowkeedar.  On  being  questioned 
by  the  Magistrate,  the  man  stated  that  a 
chowkeedar  had  been  appointed,  on  which  he 
was  forthwith  discharged.  The  Sessions 
Judge  holds  that  Magistrates  are  not  com- 
petent to  take  measures  of  this  kind.  He 
states  that,  although  Regulation  XX.  of  181 7 
requires  zemindars  to  appoint  chowkeedars, 
it  provides  no  penalty  for  non-compliance. 
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Doubtless  this  is  so.  And  the  law  has  been 
laid  down  fully  in  the  S.  N.  R.,  Vol.  4,  p.  175. 
But  we  do  not  see  how  this  argument  affects 
the  present  case.  There  was  no  punishment 
inflicted  on  the  gomashta ;  he  was  merely  sum* 
moned  to  give  his  reasons  why  he  had  not 
appointed  a  chowkeedar,  and  the  end  of  the 
matter  was,  that  a  man  was  appointed;  no 
punishment  was  either  threatened  or  inflicted. 
In  case  No.  606  the  Sessions  Judge  ob- 
jects to  the  Magistrate's  proceedings  on  the 
ground  that  the  question  between  the  parties 
was  purely  a  civil  one,  and  ought  not  to 
have  been  entertained  in  a  Criminal  Court. 
The  complainant,  it  appears,  was  a  newly- 
appointed  chowkeedar,  who,  on  going  to  take 
possession  of  his  land,  found  the  defendant 
in  possession  under  an  agreement  for  a 
yearly  rent  entered  into  with  the  chowkee- 
dar 's  immediate  predecessor.  There  seems 
to  have  been  some  dispute  about  the  pay- 
ment of  this  rent.  Anyhow,  the  chowkeedar 
complained  that  he  was  kept  oat  of  posses- 
sion of  the  land  set  apart  in  payment  of  his 
services  as  chowkeedar.  The  effect  of  the 
Magistrate's  order  was  to  give  him  entire 
possession,  with  a  warning  against  damaging 
the  property. 

We  have  already  stated  'our  opinion  that 
a  Magistrate  has  power  to  maintain  a  village 
chowkeedar  in  possession  of  the  land  set 
apart  for  his  subsistence,  and  this  is  all  that 
the  Magistrate  has  done.  It  was  for  the 
other  party,  if  he  felt  aggrieved,  to  apply  to 
the  Civil  Court.  The  chowkeedar  was  bound 
to  complain  to  the  Magistrate. 

In  case  No.  628,  we  cannot  see  why  the 
Sessions  Judge  has  made  the  reference.  Ad* 
mitting  that  the  injury  was  of  a  civil  nature, 
there  is  nothing  in  the  law  that  prohibits  a 
Magistrate  from  enquiring  into  any  case  of 
apparent  injustice  and  oppression  that  is 
brought  before  him ;  and  the  Magistrate  did 
not  attempt  to  adjudicate  the  matter,  or  to 
decide  on  the  respective  titles  of  the  parties 
concerned.  He  stopped  the  proceedings 
directly  he  ascertained  the  nature  of  the 
claim.  We  consider  that  this  reference  was 
unnecessary. 


The  9th  September  1864. 


Present  : 


The  Hon'ble  F.  B.  Kemp,  Puisne  Judge. 


Being:  *  Member  of  an  Unlawful  Assembly— 
Rioting,  armed  with  a  Deadly  Weapon. 

Queen  versus  Mullookram  Doss  and  others. 

Committed  by  the  Joint  Magistrate,  and  tried 
by  the  Sessions  Judge  of  Sylhet,  on  a  charge  of 
being  members  of  an  unlawful  assembly,  &fc. 

This  Court  has  no  power  to  enhance  a  sentence 
(though  it  may  consider  it  much  too  lenient)  on  persons 
convicted  under  sections  143  and  14S  of  the  Penal  Code. 

The  prisoners  have  been  convicted  by  the 
Sessions  Judge  of  Sylhet  under  sections  143 
and  148  of  the  Indian  Penal  Code,  and  the 
aggregate  sentence  is  two  years'  rigorous 
imprisonment. 

They  have  been  heard  through  a  plqader, 
who  contends  that  the  Judge  has  rejected 
the  evidence  as  to  the  murder  of  Gopal 
Singh,  and  the  plunder  of  the  kutcherry. 
He  should  have  rejected  the  whole  evidence 
on  the  principle  of  ltfalsum  in  uno,  falsum 
in  omnibus" 

I  have  read  the  evidence,  and  I  am  satis- 
fied that  a  very  serious  riot  was  committed 
by  the  prisoners  and  others,  who  are  the 
partisans  of  Baboo  Kishto  Chunder  Ghose, 
a  local  zemindar  of  some  influence.  The 
Sessions  Judge  appears  to  have  discredited 
the  evidence  to  the  wounding  of  Gopal  Singh 
and  the  plunder  of  the  kutcherry.  I  must 
say  that  I  see  no  good  reason  for  discrediting 
that  part  of  the  evidence.  But,  be  this  as  it 
may,  making  allowances  for  exaggerations 
which  will  occur  in  cases  of  this  description, 
there  is  clear  and  direct  evidence  of  a  serious 
riot  attended  with  wounding.  One  man, 
Teeluck,  was  seriously  wounded,  as  reported 
by  the  Civil  Surgeon. 

It  appears  that  Baboo  Khelut  Chunder 
Ghose,  of  Calcutta,  has  purchased  a  zemin- 
daree  in  the  Sylhet  district.  He  has  been 
opposed  by  a  neighbouring  zemindar,  Baboo 
Kishto  Chnnder  Ghose.  The  former  Baboo 
held  his  kutcherry  in  the  house  of  the  witness, 
Kasinath.  This  gave  offence  to  Baboo  Kishto 
Chunder,  whose  partisans  attacked  the  kut- 
cherry, armed  with  soolfees,  swords,  and  other 
dangerous  weapons. 

The  evidence  for  the  defence  is  such  as 
might  be  expected,  and  is  quite  insufficient 
to  clear  the  prisoners. 

I  think  the  sentence  much  too  lenient,  bi 
I  have  not  the  power  to  enhance  it. 

I  also  observe  that  Mullookram,  the  prin- 
cipal actor  in  the  riot,  is  sentenced  to  tne 
same  term* of   imprisonment  as  the  other 
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prisoners,  who  took  but  a  subordinate  part 
in  the  riot. 

The  Judge's  conviction  at  the  end  of  the 
proceedings  does  not  correspond  with  column 
10  of  the  abstract  statement.  I  confirm  the 
conviction  and  sentence,  and  I  reject  the 
appeals. 


The  1 2th  September  1864. 

Present : 

The  Hon'ble  G.  Campbell,  Puune  Judge. 

Evidence — Former  Depositions  of  Witnesses. 

Queen  versus  Radhy  Dharee. 

Committed  by  the  Officiating  Joint  Magistrate 
of  'Monghyr,  and  tried  by  the  Officiating 
Sessions  Judge  ofBhagulpore,  on  a  charge 
of  house-breaking  by  night  in  order  to  com- 
mit theft. 

The  former  deposition  of  a  witness  should  not  be  read 
until  after  his  examination  in  Court. 

I  do  not  consider  that  the  evidence  was 
legally  and  properly  taken  in  this  case. 
The  Judge  ought  not  to  have  begun  by  read- 
ing the  former  depositions  of  the  witnesses. 
The  prisoner  was  entitled  to  the  benefit  of 
fresh  evidence,  and  to  anything  which  he 
might  have  made  of  any  discrepancies  or 
deficiencies  thence  appearing.  After  taking 
the  fresh  evidence,  former  depositions  might 


then  be  referred  to,  for  the  purpose  of 
refreshing  the  witness's  memory,  obtaining 
from  him  an  explanation  of  discrepancies,  or 
contradicting  his  present  testimony.  But,  till 
he  has  been  examined  on  the  ca*e  against 
the  prisoners  then  in  Court,  he  should  not 
hear  his  former  evidence. 

As,  however,  some  questions  were  put  to 
the  witnesses,  and  their  testimony  regarded 
facts,  which,  if  true,  are  simple,  I  will  not  in 
the  present  instance  reverse  the  conviction  on 
this  ground  alone,  hoping  that  the  prisoner 
has  not  been  substantially  prejudiced.  Bat 
I  have  had  considerable  doubts  about  It,  and 
it  must  not  be  supposed  that  every  other 
case  so  irregularly  tried  will  stand. 

Looking,  then,  to  the  merits  of  the  case, 
I  find  that  it  is  one  of  a  doubtful  charac- 
ter—an  alleged  recognition  at  night,  and  the 
discovery  of  certain  property  in  the  house 
of  the  prisoner's  near  relations  in  the  same 
yard  as  his  own  house ;  also  his  subsequent 
conduct  in  flying  from  justice.  These  la*t 
circumstances  may  give  colour  to  the  story  of 
the  recognition,  but,  unless  we  believe  the 
recognition,  they  would  not  suffice.  Upon 
the  whole,  I  think,  I  am  satisfied  in  consi- 
dering the  case  one  which  might  fairly  go 
on  the  evidence  to  the  Judge  and  the  assess- 
ors, and  that,  they  having  unanimously 
found  the  prisoner  guilty,  the  case  is  not 
one  for  the  interference  of  this  Court  I  dis- 
miss the  appeal. 
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The  19th  September  1864. 
Present: 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover, 

Puisne  Judges. 

Levy  of  Cost  of  Police  from  Individuals. 

Queen  versus  Rohinikant  Ghose  and  Radha 

Mohun  Ghose. 

Committed  by  the  Magistrate^  and  tried  by  the 
Sessions  Judge  of  Beerbhoom,  on  a  charge  0/ 
breach  of  the  peace. 

A  Magistrate  has  no  power  to  realize  the  cost  of  a 
constable  from  an  individual. 

It  is  quite  clear  that  the  order  of  the 
Magistrate  to  realize  the  cost  of  a  constable 
from  Rohinikant  was  illegal,  and  that  the 
money  levied  from  that  individual  should  be 
returned.  The  Magistrate  must  not  in  these 
matters  act  according  to  his  own  ideas  of 
what  is  "  fair  and  equitable,"  but  must  keep 
within  the  law.  He  could  only  authorize 
deputation  of  police  at  the  expense  of  the 
party  making  the  application,  under  section 
13,  Aft  V.  of  186 1,  or  obtain  sanction  of 
Government,  issued  through  the  Inspector- 
General  of  Police,  to  deputation  of  extra 
police  and  assessment  of  the  cost  under 
section  15  of  the  same  Aft,  or  simply  have 
sent  the  ordinary  police  to  keep  the  peace. 
The  Superintendent  of  Police  should  also 
be  particularly  instructed  in  such  matters  to 
keep  within  the  limits  of  section  16. 


before  the  Magistrate  in  the  first  instance,  or 
those  afterwards  sworn  to  at  the  Sessions — 
the  object  being,  if  possible,  to  avoid  an  alter- 
native conviction.  No  evidence  on  either  point 
appears  to  have  been  taken  on  the  first  occa- 
sion ;  the  conviction  was  based  solely  on  the 
contradictory  statements  themselves. 

The  question  of  law  as  to  whether  section 
72  of  the  Penal  Code  was  applicable  to  such 
cases  has  already  been  disposed  of;  and  it 
only  remains  to  decide  which  of  the  pri- 
soners' statements  is  best  supported  by  evi- 
dence. 

In  my  opinion,  the  case  is  precisely  in 
statu  quo. 

The  Sessions  Judge  has  recorded  a  quan- 
tity of  evidence  (without  pronouncing  any 
opinion  himself).  But  it  tells  either  way, 
some  of  the  witnesses  deposing  that  Nazee- 
boollah  did  point  out  the  property,  others 
that  he  did  not. 

I  think,  therefore,  that  we  must  revert  to 
the  original  situation,  and  convict  the  prison- 
ers on  the  alternative  charge,  it  not  being 
possible  on  the  evidence  recorded  to  decide 
which  of  the  two  statements  was  false,  and 
which  true. 

I  would  therefore  uphold  the  original  con- 
viction and  sentence  of  the  Sessions  Judge, 
and  reject  this  appeal. 


The  20th  September  1864. 

Present : 

The  Hon'ble  F.  A.  Glover,  Puisne  Judge. 

False  Evidence— Alternative  Conviction. 

« 

Queen  versus  Narain  Doss,  Okhoy  Bhooya, 
and  Narain  Mytee. 

'  Committed  and  tried  by  the  Sessions  Judge  of 
Midnapore,  on  a  charge  of  giving  false 
evidence. 

False  evidence.  It  being  impossible  to  decide  which  of 
n»e  prisoners'  two  statements  was  false,  and  which  true 
toe  prisoners  were  convicted  on  the  alternative  charge] 

This  case  was  remanded  by  Mr.  Justice 
£•  Jackson  in  order  that  evidence  might  be 
recorded  to  show  which  of  the  prisoners'  con- 
tradictory statements  was  false  —  those  made 


The  23rd  September  1864. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover 

Puisne  Judges.  ' 

Insane  Persons. 

Queen  versus  Sheikh  Mustafa. 

Committed  by  the  Deputy  Magistrate  of  Ken 
draparrah,  and  tried  by  the  Sessions  JuL 
of  Cuttack,  on  a  charge  of  murder. 

-assess  asrstea:  tsr^ 

Wk  have  considered  this  case  most  atten-* 
lively.  We  hold  that  the  prisoner  committed 
the  act  with  which  be  is  charged,  b™  we 
acquit  him  upon  the  ground  that,  at  the  thmf 
at  which  he  is  charged  to  have  committed 
the  offence,  he  was,  by  reason  of  unsoundness 
of  mind,  incapable  of  knowing  the  nature  of 
the  act  charged,  or  that  be  was  doin*  what 
was  wrong  or  contrary  to  law. 
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The  Sessions  Judge  will  proceed  accord- 
ing to  the  provisions  of  section  394  of  the 
Code  of  Criminal  Procedure,  and  report  the 
case  fox  the  orders  of  Government. 

The  remarks  of  this  Court  will  be  forward- 
ed hereafter. 


The  a6th  September  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Errors,  Quashing  of  Proceedings  for— Jurisdic- 
tion of  High  Court  (Questions  of  Evidence). 

Aneef  Putney  versus  Ramsoonder  Chucker- 

butty,  &c. 

Committed  by  the  Deputy  Magistrate  of  Seraj- 
gunge,  and  re/erred  by  the  Judge  of  Raj - 
shahye. 

The  error  of  a  Deputy*Magistrate  in  proceeding  by 
warrant  instead  of  by  summons  furnishes  no  ground  for 
quashing  his  proceedings. 


The  High  Court  has  no  power  to  interfere  on  a  ques- 
tion of  evidence. 

We  see  no  reason  to  interfere  with  the 
Deputy  Magistrate's  order  in  this  case. 

Admitting  that,  under  the  circumstances, 
the  Deputy  Magistrate  should  have  proceeded 
by  summons,  and  not  by  warrant,  the  error 
would  furnish  no  ground  for  quashing  bis 
proceedings  —  section  4*6  of  the  Criminal 
Procedure  Code  expressly  providing  that 
"  no  sentence  of  a  competent  Court  shall  be 
reversed  or  altered  on  account  of  any  error 
or  defect  in  the  proceedings,  unless,"  Ac,  &c. 
{vide  the  Aft).  . 

With  regard  to  the  concluding  portion  of 
the  Sessions  Judge's  remarks,  we  observe 
that  the  witnesses  deposed  to  the  presence  of 
Puddolochun  at  the  assault,  and  that,  so  far, 
the  evidence  against  him  was  better  than 
that  adduced  in  his  favour.  But,  were  it  other- 
wise, this  Court  would  have  no  power  to 
interfere,  the  question  being  one  simply  of 
evidence,  and  there  being  no  error  in  any 
point  of  law. 
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The  26th  September  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp,  Puisne  Judge. 

Charge  of  Judge— Misdirection  to  the  Jury. 

Queen  versus  Bustee  Khan. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  Nuddea,  on  a  charge  of 
extortion  and  obtaining  gratification,  other 
than  legal  remuneration,  as  a  motive  to  do 
an  official  act. 

In  giving  a  warning  to  a  Jury  not  to  disbelieve  a  mass 
of  otherwise  consistent  evidence,  because  in  one  or  two 
minor  and  immaterial  points  the  witnesses  made  different 
statements,  a  Judge  exercises  a  wise  discretion,  and 
affords  no  ground  for  the  objection  of  misdirection  to 
the  Jury. 

This  trial  was  held  with  the  assistance  of 
a  Jury.  The  .pleader  for  the  appellant  takes 
two  grounds : — 

1st. — Mjsdirection  to  the  Jury, 

2nd. — That  the  sentence  is  unnecessarily 
severe. 

On  the  first  ground  the  pleader  contends 
that,  as  the  Jury  system  is  new  to  the 
country,  and  the  native  character  is  to  do 
what  the  hakeem  wishes,  the  Judge's  charge 
in  this  case  amounts  to  a  "  hukum"  to 
convict.  The  passage  in  the  charge  which 
the  pleader  more  particularly  objects  to  is  the 
following : — 

"  A  large  number  of  witnesses  have  sworn 
to  the  facts  before  related,  and  if  a  minor  dis- 
crepancy in  their  statements  is  here  and 
there  discoverable,  I  do  not  think  that  such 
stress  should  be  laid  upon  them  as  the  vakeel 
for  the  defendant  urges,  or  that  you  should 
on  such  grounds  only  reject  the  whole  of 
their  testimony." 

I  am  of  opinion  that,  in  giving  this  warn- 
ing to  the  Jury  not  to  disbelieve  a  mass  of 
otherwise  consistent  evidence,  because  in 
one  or  two  minor  and  immaterial  points  the 
witnesses  made  different  statements,  the 
Judge  used  a  wise  discretion.  *  Native  Juries 
are  too  apt  to  jump  to  the  conclusion  that, 
because  a  case  is  weak  in  one  point,  the  whole 
charge  is  false.  That  the  Jury  in  this  case 
exercised  their  own  unfettered  judgment  is 
clear,  for  they   acquitted  the  head   police- 

VoL  I. 


officer.  This  shows  that,  rightly  or  wrongly, 
they  weighed  the  evidence.  The  contention 
of  the  pleader  on  the  first  ground  is  therefore 
wholly  untenable. 

On  the  second  ground  I  am  of  opinion  that 
the  punishment  is  not  too  severe.  The  pro* 
secutor's  son  died  a  sudden  but  a  natural 
death.  The  father,  instead  of  burying  the 
body,  at  once  informed  the  police.  The  pri- 
soner extorted  money  from  the  father  under 
a  threat  that,  unless  he  paid  the  money,  the 
body  of  his  son  would  be  sent  into  the  sud- 
der  station  on  "  the  heads  of  the  principal 
ryots  of  the  village."  In  addition  to  this, 
the  prisoner  and  his  companions  were  feasted 
at  the  expense  of  the  prosecutor,  who  had  to 
pay  the  moodie's  bill.  If  such  oppression  is 
committed  by  the  police,  is  it  to  be  wondered 
at  that  the  community  are  reluctant  to  give 
information  of  crimes  or  of  sudden,  though 
perhaps  perfectly  natural,  deaths  ? 

I  reject  the  appeal. 


The  26th  September  1864. 
Present : 

The  Hon'ble  F.  $.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Evidence  (of  Wife  against  Husband)— Culpable 
Homicide  not  amounting  to  Murder. 

Queen  versus  Gour  Chunder  Polie  and 
Dwarkee  Polie. 

Committed  by  the  Deputy  Magistrate,  and  tried 
by  the  Sessions  Judge  of  Dinagepore,  on  a 
charge  of  culpable  homicide  amounting  to 
murder,  &c. 

The  evidence  of  a  wife  is  not  admissible  against  her 
husband  in  corroboration  of  other  evidence. 

The  two  prisoners  having  confessed  that,  having 
caught  the  deceased  in  the  act  of  having  sexual  inter- 
course with  the  wife  of  one  of  them,  they  then  and  there 
killed  him.  Hel*  that  the  very  grave  provocation 
given  to  them  was  such  as-  to  reduce  their  crime  from 
murder  to  culpable  homicide  not  amounting  to  murder. 

The  prisoners,  who  are  uterine  brothers, 
have  been  convicted  by  the  Sessions  Juclge^i 
Dinagepore  of  murder,  and  the  sentence  sub- 
mitted for  our  confirmation  is  death. 

The  prisoners  are  young  men.    bwarkee 
is  only  17  years  old.    They  both  confessed 
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before  the  Deputy  Magistrate  to  this  effect, 
that,  having  caught  the  deceased,  Lamaroo, 
in  the  act  of  having  sexual  intercourse  with 
the  wife  of  the  prisoner  Dwarkee,  they 
then  and  there  killed  him.  The  body  of 
the  deceased  was  subsequently  removed  by 
the  prisoners  from  the  scene  of  the  crime, 
and  thrown  into  a  neighbouring  piece  of 
water,  with  a  view  to  conceal  the  crime. 

Beyond  these  confessions  there  is  no  reli- 
able evidence  of  the  prisoners'  guilt;  and, 
in  justice  to  the  prisoners,  their  confessions 
must  be  taken  in  their-  entirety.  The  Ses- 
sions Judge  has  examined  the  wife  of  the 
prisoner  Dwarkee  as  a  witness,  and  because 
in  open  Court,  and  in  the  presence  of  her 
relations,  she  does  not  admit  that  she  had 
criminal  intercourse  with  the  deceased  on 
the  very  day  and  time  of  the  murder 
(though  she  freely  admits  that  she  had  an 
intrigue  with  the  deceased,  and  unblushingly 
names  the  spot  in  this  case  under  a  clump 
of  bamboos  where  they  used  to  meet  for  the 
purpose  of  carrying  out  this  intrigue),  the 
Judge  considers  that  he  has  no  alternative 
left  but  to  look  upon  the  case  as  "  one  of 
murder  of  the  darkest  dye." 

We  think  that  the  evidence  of   the  wife 
against  her  husband  should   not  have  been 
recorded.   It  is  true  that  there  are  cases  pub- 
lished in  the  earlier  reports  of  Nizamut  Adaw- 
lut  in  which  the  evidence  of  the   wife   has 
been    received     against     the     husband    in 
44  corroboration  "  of  other  evidence  ;  but  this 
practice  has  been  reprobated  by  later  deci- 
sions of  the   same  Court,   and   is   certainly 
opposed  to  the  general  principle  of  all  crimi- 
nal law.     The  Judge  has  quoted  section  to, 
Act  II.  of   1855  ;  but  this  section  refers  to 
civil  proceedings.    The  Judge  would  hardly 
condemn    a   wife   who    committed    perjury 
for  her  husband  ;  and,  on  the  other  hand,  he 
would  most   likely  discredit  her  if   she  ap- 
peared  too   willing     a   witness    against  her 
nusband. 

Taking  then  the  confessions  of  the  prisoners, 
which  appear  to  have  been  voluntary,  and 
which  are  quite  consistent  with  the  probabi- 
lities of  this  case  as  disclosed  in  the  evidence, 
we  hold  that  the  very  grive  provocation 
given  to  the  prisoners  was  such  as  to  reduce 
their  crime  to  culpable  homicide  not  amount- 
ing to  murder,  and  taking  all  the  circum- 
stances of  the  case  into  consideration,  we 
sentence  them,  Gour  Chunder  to  5  years' 
rigorous  imprisonment,  and  Dwarkee,  in  con- 
sideration of  his  youth,  to  3  years'  rigorous 
imprisonment. 


The  *6th  September  1864. 
Present : 
The  Hon'ble  F.  A.  Glover,  Puisne  Judge. 

False  Information  respecting  an  Offence 

committed. 

Queen  versus  Cheetour  Chowkeedar. 
Committed  by  the  Deputy  Magistrate,   and 
tried  by  the  Sessions  Judge  of  Ttrhoot,  on  a 
charge  0/ giving  false  evidence. 

A  prisoner's  intention  is  immaterial  to  his  conviction 
under  section  203  of  the  Penal  Code,  of  having  gifen 
false  information  respecting  an  offence  committed. 

I-  see  no  reason  to  interfere  with  the  Ses- 
dons  Judge's  order  in  this  case.  It  is  prowl 
by  evidence  of  the  village  headmen  that  the 
prisoner,'  who  was  chowkeedar  of  the  place, 
was  called  by  them  to  view  the  body  before 
being  sent  to  report  at  the  police  station. 
This  does  away  with  the  ground  of  his  de- 
fence that  he  saw  the  corpse  from  a  distance 
only,  and  did  not  observe  the  wounds  in  the 
throat  and  jaw,  or  suspect  that  the  deceased 
had  had  foul  play.  It  is  jmppifciMe  to  believe 
that,  after  seeing  the  body  within  a  distance, 
as  he  himself  admits,  of  10  or  n  feet  (two 
lujreees),  and  hearing,  besides,  the  remarks  c* 
the  villagers  who  were  standing  by,  he  coqW 
have  gone  off  to  the  thanna  in  ignorance  ot 
what  had  happened ;  at  all  events,  he  must 
have  known  that  the  death  was  a  very  suspi- 
cious one.  In  the  face  of  this  he  reported 
that  the  man  had  died  of  cholera,  and  thai 
there  was  nothing  suspicious  in  the  matter. 

That  he  did  so  report  is  proved  by  iw 
evidence  of  the  police-offices  in  .attendance 
at  the  station,  and  by  the  authenticated  copj 
of   the   police-diary  in  which    his   report  u 

mentioned.  ,   ,  t 

It  is  difficult,  no  doubt,  to  understand  what 
the  prisoner's  motive  could  have  been  m 
thus  making  a  statement,  the  falsity  of  iW 
admitted  of  such  very  easy  P^-J 
unless  I  am  to  believe  that  all  the  prweca 
tor's  witnesses  have  perjured  themselv* ite 
no  conceivable  reason,  1  must  conclude  0 £ 
evidence  that  the  prisoner,  knowing  or  navmj 
reason  to  believe  that  a  crime  tad  J been  com- 
mitted,  gave  information  regarding r  u ** 
he  knew  or  had  reason  to  believe  was  fate 
His  intention  in  so  doing  is  immaterial  J 
the  present  conviction,  under  section  20}  or 
the  Penal  Code. 

The  appeal  is  rejected. 

The  a 6th  September  1864. 
Present  : 
The  Hon'ble  F.  B.  Kemp,  Puisne  Judge. 
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Unlawful  Assembly — Rioting;. 

Queen  versus  Khemee  Sing  and  others. 

Committed  by  the  Joint  Magistrate,  and  tried 
by  the  Sessions  fudge  qf'J'irhool,  on  a  charge 
of  obstructing  a  public  servant  in  the  dis- 
charge of  his  functions. 

An  assembly  lawful  in  its  inception  may  become  un- 
lawful by  its  acts.  If  force  is  used,  the  higher  offence  of 
rioting  has  been  committed. 

I  have  read  the  evidence  in  this  case. 

The  assembly  may  not  have  been  an  un- 
lawful one  in  its  inception,  but  it  clearly 
became  so  by  the  acts  of  the  prisoners;  and, 
as  force  was  used,  the  higher  offence  of  rioting  - 
has  been  committed.  The  conviction  and 
sentence  appear  to  me  to  be  good.  1  refuse 
to  interfere,  and  reject  the  appeal. 


The  28th  September  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Insane  Persons. 

Queen  versus  Sheikh  Mustaffa. 

Committed  by  the  Deputy  Magistrate  of  Ken- 
draparrah,  and  tried  by  the  Sessions  Judge 
of  Cut  lack,  on  a  charge  0/  murder. 

The  absence  of  all  motive  for  a  crime,  when  corro- 
borated by  independent  evidence  of  the  prisoner's  previ- 
ous insanity,  is  not  without  weight. 

We  have  already  expressed  an  opinion  that 
the  prisoner  was  not  sane  when  he  commit- 
ted the  crime  with  which  he  is  charged,  and 
have  acquitted  him  on  the  ground  that,  at  the 
time  he  committed  the  offence,  he  was  inca- 
pable, by  reason  of  unsoundness  of  mind,  of 
knowing  the  nature  of  the  act  committed  by 
him,  so  that  he  was  dQing  what  was  either 
wrong  or  contrary  to  law.  We  directed  the 
Sessions  Judge  to  proceed  under  the  provi- 
sions of  section  394  of  the  Code  of  Criminal 
Procedure. 
We  now  record  a  few  remarks  for  the  in- 
>rmation  and  guidance  of  the  Judge. 
The  prisoner  is  charged  with  the  murder 
his  wife  and  mother;  his  child  was  also 
{rounded,  but  recovered  under  medical  treat- 
lent.  When  the  case  was  first  before  our  learn- 
|d  colleagues,  Justices  Loch  and  Seton-Karr, 
ley  deemed  it  proper  to  remit  the  case  in 
frder  that  further  evidence  might  be  taken 
to  the  sanity  or  otherwise  of  the  prisoner, 
'he  Sessions  Judge,  Mr.  Robert  Alexan- 
fer,  has  carried  out  their  instructions  most 
irefally ;  indeed  his  proceedings  throughout 
ie  case  are  highly  creditable  to  him. 


We  have  most  carefully  considered  the 
evidence  in  this  case ;  and  though  we  are  fully 
impressed  with  the  danger  to  public  safety 
that  might  arise,  were  we  to  infer  insanity, 
simply  because  there  was  no  known  or  pro- 
bable motive  for  the  crime,  we  cannot  but  be 
of  opinion  that  the  absence  of  all  motive, 
when  corroborated  by  evidence  of  an  inde- 
pendent character  of  the  previous  insanity 
of  the  prisoner,  is  not  without  weight 

In  this  case,  although  the  medical  officer 
reports  and  deposes  that,  during  the  month 
the  prisoner  has  been  under  his  observa- 
tion, he  has  shown  no  symptoms  of  insanity, 
he  hesitates  to  say  that  the  prisoner  may 
not  have  been  insane  at  some  former  period. 
The  neighbours  depose  to  his  insanity,  and 
give  instances  of  conduct  on  his  part  which 
are  quite  inconsistent  with  the  theory  that 
the  prisoner  is  sane.  His  wife  and  mother, 
in  their  dying  declarations,  state  that  he 
was  a  good  husband  and  son ;  that  he  never 
quarrelled  with  his  wife ;  that  he  was  quiet, 
but  subject  to  fits  of  temporary  insanity. 
With  their  dying  breath,  they  emphatically 
deny  that  he  committed  a  voluntary  and 
premeditated  murder.  With  all  the  evi- 
dence before  us,  we  cannot  but  acquit  the 
prisoner,  leaving  the  Judge  to  take  such 
steps  for  his  future  safe  custody  as  the  law 
sanctions. 


The  28th  October  1864. 

Present  : 

The  Hon'ble  G.  Loch,  Puisne  Judge. 

Finding  of  Jury—  Enhancement  of 
Sentence. 

Appeal  from  an  order  passed  by  the  Sessions 
Judge  of  Dacca,  dated  the  20th  July  1864. 

Muneerarh  Chung,  Appellant. 

If  a  Sessions  Judge  thinks  that  a  Jury  is  wrong  in 
convicting  a  prisoner  of  culpable  homicide,  and  not  of 
murder,  though  he  cannot  interfere  with  the  finding,  he 
may  sentence  the  prisoner  to  transportation  for  life 
instead  of  to  ten  years'  transportation. 

The  High  Court  cannot  enhance  a  legal  sentence. 

The  prisoner  has  been  convicted  of  cul- 
pableshomicide  by  the  Jury  before  whom  he 
was  tried,  and  #has  been  sentenced  to  ten 
years'  transportation.     The   Sessions  Judge" 
thinks  the  verdict  wrong,  and  that  the  prisoner 
should  have  been  convicted  of  the  higher 
crime  of  murder.     If  the  Judge  though* -sur 
though  he  could  not  interfere  with  the  find- 
ing, he  might  have  sentenced  the  prisoner  tp 
transportation  for  life.      This  Court- cannot 
enhance  the*sentence  passed  on  the  prisoner, 
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which  is  perfectly  legal.  The  petition  of 
appeal  points  out  no  defect  either  in  the 
finding,  or  charge,  or  sentence,  that  is  con- 
trary to  law,  and,  in  the  absence  of  any  such 
specification,  I  reject  the  appeal. 

The  4th  November  1864. 

Present: 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 
Puisne  Judges. 

Unlawful  Assembly — Culpable  Homicide 
not  amounting  to  Murder. 

Appeal  from  an  order  passed  by  the  Sessions 
Judge  of  Dacca,  dated  the  tst  July  1864* 

Foiz  Ali,  alias  Imdad  Ali,  and  others, 

Appellants. 

To  convict  a  prisoner  of  beinjj  a  member  of  an  un- 
lawful assembly,  and  of  culpable  homicide  not  amount- 
ing to  murder,  it  must  be  shown  that  he  had  an  illegal 
object  in  common  with,  and  took  part  in  the  illegal  act 
done  by,  the  others. 

Mr.  Justice  Loch. — The  facts  proved  in 
this  case  are:  1st,  that  the  deceased,  his  son 
Affazooddeen,  witness  No.  1 ,  and  Kali  Koomar 
Chuckerbutty,  witness  No.  8,  went  to  Hillal- 
ooddeen's  house  to  demand  rent  due  by  him  to 
Kali  Koomar.     He  promised  to  pay.     While 
they  were  there,  Tumeezooddeen,  prisoner 
No.  24,  who  also  cultivates  some  land  from 
Kali   Koomar,   made  his    appearance,  and 
Kali  Koomar  demanded  from  him  the  ba- 
lance of  his  rent  which  had  been  assessed  by 
arbitrators,  of  whom  Affazooddeen  was  one, 
at   Rs.   5,     This  sum  Tumeezooddeen  re- 
fused to  pay,  and  the  parties  abused  one  an- 
other, Tumeezooddeen  being  joined  by  the 
other  prisoners,  who  assisted  him  in  abusing 
the  opposite  party.    2nd,  that  as  the  deceased, 
bis  son  Affazooddeen,  and   Kali   Koomar, 
were  leaving  Hillalooddeen's  premises,  and 
had  gone  a  short  distance  from  it.  Muneer- 
ooddeen,  prisoner  No.  25,  ordered  them  to 
be    seized,    and    the    prisoners,    Foiz   Ali, 
No.   22,  Jubber  Ali,  No.  23,  and  Tumeez- 
ooddeen!   No.    24,  appear    to    have    gone 


forward  to  obey  the  order.     Foiz  Ali  evident- 
ly thought  that  the  best  mode  of  securing 
the  person  of  the  deceased  was  by  knocking 
him  down  first,  which  he  did,  and  killed  him 
with  the  blow.    3rd,  that  when  Affazooddeen 
.  ran  up  to  the  assistance  of  his  father,  he  was 
attacked  by  Jubber  Ali  and  Tumeezooddeen, 
armed  with  bamboos,  from  one  or  other  of 
whom  he  received  a  severe  blow.    Bat  neither 
Hillalooddeen  nor  Nusseerooddeen  appears 
to  have  taken  any  part  in  the  assault  upon 
the  deceased  or  his  son,  and  the  evidence 
goes  to  prove  that  they  were  unarmed,  and 
mere  spectators  of  the  attack.    I  do  not 
think   that   these  two  prisoners  can  be  con- 
sidered members  of  an  unlawful  assembly. 
It  is  true  that  the  six    prisoners  joined  in 
abusing  the  deceased,  his   son,  and  Kali 
Koomar,  but  till  Muneerocddeen  gave  the 
order  to  seize  the  deceased,  they  had  no 
illegal  object   in    common,  and  these  two 
prisoners  do  not  appear,  from  the  evidence,  to 
have  done   anything  by  which  it  could  be 
construed  that  they  took  part  in  the  illegal 
act  done  by  the   others.     I  convict  Foiz  Alt 
of  culpable  homicide  not  amounting  to  murder 
under  section  304,  and  Jabber  Ali,  Tumec* 
ooddeen,  and  Muneerooddeen  of  abetment, 
and  confirm  the  sentences  passed  upon  these 
prisoners  by  the  Sessions   Judge.     I  think 
that     Hillalooddeen     and     Nusseerooddeen 
should  be  acquitted.      The  case  will  be  sent 
to  another  Judge  for  his  opinion  regarding 
these  two  prisoners. 

Mr.  Justice  Glover. — I  concur  with  Mr* 
Justice  Loch  in  acquitting  the  prisoners, 
Hillalooddeen  and  Nusseerooddeen.  So  far 
from  assisting  in  the  object  of  the  illegal 
assembly,  they  appear,  from  the  evidence,  to 
have  exerted  themselves  in  the  first  instance 
to  prevent  a  disturbance,  and  there  is  nothing 
to  show  that,  when  the  deceased  was  pursued 
and  knocked  down  by  Foiz  Ali,  they  took 
any  part  in  the  attack,  or  were  anything 
but  mere  spectators. 

Hillalooddeen  and  Nusseerooddeen  shoaid 
be  immediately  released. 
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The  24th  October  1864. 

Presenl : 

The  Hon'ble  G.  Loch,  Puisne  Judge. 

Trials  by  Jury— Appeal. 

Queen  versus  Gopaul  Bhereewalla  and  Bhelu 

Bhereewalla. 

Committed  by  the  Magistrate,  and  tried  by  the 
*  Sessions  Judge  of  Nuddea,  -on  a  charge  of 
culpable  homicide. 

In  a  case  tried  by  Jury, unless  the  parties  who  appeal 
point  out  in  what  respect  the  law  has  been  contravened, 
the  appeal  shoufd  be  rejected. 

Thk  Judge  has  placed  the  case  clearly 
and  fully  before  the  Jury.  He  has  pointed 
out  most,  properly  the  right  that  parties 
have  to  protect  their  own  property,  and  how 
far  that  right  extends,  and  has  shown  how 
it  has  been  exceeded  in  the  present  instance. 
The  Jury,  on  a  consideration  of  the  evidence, 
have  convicted  the  prisoners  on  the  charge 
of  culpable  homicide  not  amounting  to 
murder. 

The  prisoners  have  appealed,  but  have  not 
shown  in  what  respect  the  finding  or  sen- 
tence is  contrary  to  law. 

As  appeals  in  cases  tried  with  the  assist- 
ance of  a  Jury  can  only  be  on  points  of 
j  law,  every  petition   of   appeal   should  state 
distinctly  in  what  respect  the  law  has  been 
;  contravened.      It   is   not  for   the   Court  to 
;  hunt  through  the  record,  and  find  out  any 
illegality  that  may  arise ;  but  it  is  for  the 
parties  who   appeal   to   point   out    wherein 
there  has  been  a  departure  from  the  law ; 
and,  unless  this  be  done,  the  appeal,  except 
under  special  circumstances,  should  be  reject- 
ed.   I  reject  the  petition  of  appeal,  which 
states  nothing  but  a  desire  to  appeal,  because 
the  parlies  have  been  convicted. 


The  nth  November  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Rape— Consent. 

Queen  versus  Akbar  Kaaee. 


Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  Dacca,  on  a  charge  of  rapt 
and  house-breaking  by  night. 

Sexual  intercourse  by  a  man  with  a  woman  without 
her  free  consent,  i.e.,  a  consent  obtained  without  putting 
her  in  fear  of  injury,  amounts  to  rape  ;  and  the  Judge 
should  leave  the  question  to  the  Jury,  and  not  direct 
them  to  find  that  the  woman's  consent,  after  a  consi- 
derable struggle,  renders  the  charge  of  rape  nugatory. 

Mr.  Justice  Glover. — I  sxx  no  reason  to 
interfere  in  this  appeal.  The  evidence  regard- 
ing the  house-breaking  was  fully  laid  before 
the  Juiy,  and  they  were  unanimous  in  con- 
victing the  prisoner. 

I  do  not,  however,  think  that  the  Judge's 
directions  to  the  Jury  on  the  first  count  was 
according  to  law.  The  evidence  is  very 
clear  that  the  intercourse  took  place  against 
the  woman's  consent  in  the  first  instance; 
and  the  mere  fact  of  her  having  at  last 
submitted  through  fear  does  not  take  th^. 
offence  out  of  the  category  of  iape.  The 
Judge  observes  that  the  prisoner  is  "  not  a 
powerful  man,  and  by  no  means  strong 
enough  to  have  accomplished  his  purpose 
unaided,  unless  she  (the  complainant)  had 
given  in  ; "  but  it  must  be  remembered  that 
the  constable  was  not  alone,  but  was  accom- 
panied by  the  chowkeedars  who  kept  the 
door,  and  prevented  all  attempt  at  a  rescue, 
and  that  the  woman  might  very  reasonably 
have  been  afraid  of  the  consequences  of  her 
continued  opposition,  even  supposing  that 
she  had  physical  strength  sufficient  to  have 
resisted  a  man  taking  her  unawares  whilst 
she  slept.  It  would,  1  think,  be  a  very  unsafe 
doctrine  to  presume  an  unfortunate  woman's 
consent  under  such  circumstances  as  these. 

Whilst,  therefore,  rejecting  the  appeal,  I 
would  suggest  that  the  Sessions  Judge 
should  be  iniormed  that  the  third  descrip- 
tion in  section  375  of  the  Indian  Penal 
Code  properly  includes  cases  of  the  present 
sort,  and  that,  unless  the  consent  given  is  a 
free  consent  obtained  without  putting  a 
woman  in  fear  of  injury,  the  offence  com- 
mitted would  amount  to  rape ;  and  that,  in 
the  Court's  opinion,  the  Judge  should  have 
left  the  question  to  the  Jury,  and  not  ha  vet 
directed  them  to  find  that  the  woman's  con- 
sent, after  a  considerable  struggle,  rendered 
the  charge  of  rape  nugatory.  *  - 

The  case  must  go  before  anotbej  Judge 
witli  reference  to  the  concluding  portion  of 
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my  remarks.  In  the  meantime,  notice  can  be 
sent  to  the  Sessions  Judge  that  the  present 
appeal  has  been  rejected. 

Mr.  Justice  Kemp. — I  concur. 


The  nth  November  1864. 

Present : 

The  Hon'ble  G.  Loch,  F.  B.  Kemp,  and  F. 
A.  Glover,  Puisne  Judges. 

Charge  of  Judge — Misdirection  to  the  jury. 

Queen  versus  Mad  hub  Mai,  Peeroo  Sheik, 
Taboo  Sheik,  and  Thakoor  Doss,  Chowkee- 
dar. 

Committed  by  the  Joint  Magistrate,  and  tried 
by  the  Sessions  Judge  of  Moorshedabad. 

Hklb  by  the  majority  of  the  Court  that  the  omission 
of  the  Judge  to  enter  into  details  regarding  the  identi- 
fication of  stolen  property  does  not  amount  to  a  mis- 
direction to  the  Jury. 

Mr.  Justice  Loch. — I  have  been  obliged 
to  go  tnrough  all  the  evidence  in  this  case. 
The  Judge,  in  his  charge  to  the  Jury,  very 
properly  pointed  oat  the  unsatisfactory  char- 
acter of  the  evidence  as  to  the  recognition 
of  the  prisoner,  and  the  Jury  very  properly 
acquitted  the  prisoner  on  this  head  of  the 
charge.  But  almost  the  whole  of  the  same 
evidence  was  required  to  identify  the  stolen 
property,  and  it  appears  to  me  that  sufficient 
caution  has  not  been  used  to  point  out  to 
the  Jury  the  weakness  of  the  evidence.  The 
property  recovered  consisted  of  18  articles, 
which  at  first  sight  the  party  robbed  claimed  as 
hers,  except  No.  18;  when  this  property 
was  mixed  up  with  other  articles  of  a  simi- 
lar kind,  she  identified  eight  articles,  and 
was  doubtful  about  five,  which  she  said 
were  pledged  to  her,  and  the  other  four 
she  did  not  identify.  Two  witnesses  were 
called  to  identify  the  property.  Witness 
No.  3,  Seetuck  Kotal,  identified  two  articles 
— No.  2,  a  piece  of  cloth  found  in  the 
house  of  Taboo,  prisoner  60;  and  No.  13, 
that  found  in  the  house  of  Peeroo,  prisoner 
No.  59,  who  stated  that  it  belonged  to  his 
relative  Ameerooddeen,  who  had  been  resid- 
ing with  him.  Witness  No.  t,  Pabun  Kotal, 
identified  three  articles,  Nos.  5,  7,  and  15. 
The  two  first  were  found  in  the  house  of 
Thakoor  Doss,  prisoner  61,  who  admits 
that  they  do  not  belong  to  him,  but  that  he 
;ouhd  them  on  the  bank  of  a  khal,  two  days 
after  the  dacoity.  The  third  article,  a  thai, 
w*s  found  in  the  house  of  Peeroo,  prisoner 
59.     Witness  No.  8,  Nundo  Loll,  identifies 


article  5  ;  and  witness  10,  Bishonath  Dutt,  re- 
cognizes article  1 3 — so  that,  of  the  mass  of  the 
property,  only  five  articles  have,  been  identi- 
fied by  the  witnesses  out  of  eighteen. 

With  regard  to  articles  2  and  7,  there  are 
good  grounds  for  supposing  them  to  be 
stolen  property.  The  former  is  a  chudder, 
from  which  a  part  had  been  torn  off  by  the 
party  robbed,  and  is  still  in  her  possession. 
The  Jury  satisfied  themselves  that  the  pieces 
corresponded.  No.  7  is  a  pandaun,  the  lid  of 
which  was  left  behind  by  the  dacoits.  The 
lid  in  the  possession  of  the  party  robbed  fits 
the  pandaun  exactly.  Article  5  (a  kotorafa), 
found  wiih  Thakoor  Doss,  and  article  13,  a 
that,  that  found  in  Peeroo's  house,  are  sworn 
to  by  the  party  robbed  and  two  witnesses ;  and 
the  mode  in  which  Thakoor  Doss  accounts  for 
his  possession  of  No.  5  is  very  suspicious,  and 
renders  it  most  probable  that  the  article  in 
question  does  belong  to  Reboty.  No.  13, 
however,  is  a  thai  bearing,  as  far  as  we  can 
gather  from  the  evidence,  no  particular  marks, 
and  identified  in  a  very  general  way,  nor 
does  the  prisoner  claim  it  as  his,  but  says  that 
it  belongs  to  his  nephew,  who  is  absent 
Article  1 5  is  another  thai  found  in  prisoner's 
house,  which  he  claims  as  his  own,  though  his 
witnesses  do  not  prove  it.  Reboty,  however, 
is  not  certain  that  it  is  hers,  and  though  one 
witness  for  the  prosecutor  identifies  it,  the  thai 
is  just  as  likely  to  belong  to  the  prisoner 
as  to  the  party  robbed,  for  it  is  aa  item  of 
property  found  in  most  houses;  nor  is  it 
shown  that  there  is  anything  peculiar  in 
this  article.  Had  the  evidence  been  put  be- 
fore the  Jury  with  somewhat  of  this  detail 
it  appears  to  me  that  they  would  have  been 
unable  to  convict  either  Madhub,  58,  or  Pee* 
roo,  59 ;  and  the»omission  of  these  details 
amounts  in  effect  to  a  misdirection,  for  the 
attention  of  the  Jury  was  not  properly 
called  to  the  character  of  the  evidence.  I 
would  order  a  new  trial  as  regards  those  pri- 
soners. 

Mr.  Justice  Glover. — The  evidence  against 
the  prisoners  Madhub  Mai  and  Sheik  Peeroo 
is  doubtless  weak,  but  I  can  find  nothing 
in  the  Judge's  charge  amounting  to  a  mis- 
direction. It  appears  from  thai  document 
that  "  ihe  Judge  read  over  the  whole  of  the 
evidence  to  the  Jury,  calling  their  attention 
to  the  various  prominent  points,"  one  of 
which  was  the  prosecutrix's  "  doubts  respect- 
ing some  portion  of  the  property  found," 

This  refers  to  the  thalees  round  in  the 
houses  of  the  prisoners,  whose  case  is  now 
under  consideration,  and  further  on  in  hit 
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charge  the  ludge  remarks :  "  In  the  house 
of  prisoner  No.  58,  Madhub  Mai,  were  found 
several  articles  about  which  he  gave  contra- 
dictory accounts  before  the  Magistrate,  and 
before  the  Court  his  own  witnesses  declare 
their  inability  to  recognize  the  property  as 
his.  Whether  the  property  is  proved  to  be 
Reboty's  is  a  material  question  for  the  Tury 
;  to  decide.  The  case  of  59,  Peeroo  Sheik,  is 
verv  similar,  but  he  added  a  plea  of  alibi,  yet 
called  no  witnesses  in  suDport  thereof." 

And  again:  "The  Jury  must  satisfy  them- 
selves as  to  this  property  belonging  to  Reboty, 
and  the  guilty  knowledge  of  the  accused 
Madhub,  Peeroo,  Taboo,  and  Thakoor  Doss, 
chowkeedar." 

From  this  it  appears  to  me  that  the  Jury 
were  in  a  position  to  understand  the  whole 
facts  of  the  case.  All  the  evidence  was  read 
over  to  them,  and  they  were  specially  desired 
to  consider,  amongst  other  things,  whether 
the  prosecutrix.  Reboty,  and  her  witnesses 
proved  the  thalees  found  in  the  houses  of 
Madhub  and  Peeroo  to  be  part  of  the  stolen 
property. 

:  This,  in  my  judgment,  was  all  that  the 
■  Ttidge  was  bound  to  lay  before  the  Jury. 
I  The  difficulty  regarding  the  identification 
I  was  brought  prominently,  though  generally,  to 
i  their  notice,  notwithstanding  which  they 
I  were  unanimous  in  convicting  all  the  prison- 
ers. 

!  There  is  nothing  to  lead  me  to  suppose  that 
ifte  Jury  (composed,  as  I  should  judge  from 
the  names,  of  intelligent  and  respectable 
men)  were  not  perfectly  aware  of  all  the  cir- 
cumstances of  the  case  before  them,  and  the 
fact  (if  it  be  one)  of  the  Judge's  not  having 
soecifically  eliminated  one  by  one  the  points 
in  the  evidence  for  and  against  the  prisoners, 
does  not,  I  think,  amount  to  a  "  misdirection," 
or  give  us  any  authority  to  order  a  new 
trial. 

Mr.  Justice  Kemp. — I  entirely  concur 
with  Mr.  Justice  Glover. 

There  has,  in  my  opinion,  been  no  misdi- 
rection to  the  Jury  in  this  case.  On  the  con- 
trary, the  Judge  impressed  upon  them  the  im- 
portance of  weighing  the  evidence  produced 
on  the  point,  whether  the  property  found  in  the 
possession  of  the  prisoners,  Madhub  Mai  and 
Beeroo  Sheik,  belonged  to  the  complainant  or 
not.  The  Jury  who,  from  the  questions  put, 
appear  to  have  paid  due  attention  to  the 
trial,  were  surely  equal  to  the  task  of  coming 
to  a  right  conclusion  as  to  whether  certain 
trass  utensils  had  been  sufficiently  identi- 


fied as  belonging  either  to  the  complainant 
or  to  the  prisoners,  whose  evidence  to  owner- 
ship, I  may  observe,  was  not  satisfactory. 
I  would  confirm  the  conviction,  and  can  see 
no  necessity  for  a  new  trial. 


The  nth  November  1864. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Culpable  Homicide  not  amounting:  to  Mnrder. 

Queen  versus  Suleem  SJieik. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Jessore9  on  a  charge 
of  culpable  homicide  amounting  to  murder, 

&c. 

The  prisoner,  having  struck  the  deceased  a  hasty 
though  fatal  blow,  with  a  stick  in  his  hand  at  the  time, 
for  abusing  his  mother,  was  held  guilty  of  culpable  homi- 
cide not  amounting  to  murder,  and  not  of  murder. 

The  prisoner  has  been  convicted  by  the 
Sessions  Judge  of  Jessore  of  the  crime  of 
murder,  and  has  been  sentenced  to  death, 
subject  to  the  confirmation  of  this  Court. 

The  deceased,  by  name  Shera,  was  a  slave 
girl,  and  it  appears  that  the  prisoner  coha- 
bited with  her.  The  weapon  used  was  a 
thick  heavy  baboo  1  stick ;  one  blow  was  in- 
flicted on  the  head,  which  fractured  the 
skull.  The  frontal,  both  the  parietal  and  the 
occipital,  bones  were  smashed  to  atoms. 

The  prisoner,  in  the  Sessions  Court,  ad- 
mitted that  he  struck  the  woman.  He 
pleads  that  she  abused  him,  and  that,  unable 
to  control  his  anger,  he  struck  her  witfr  the 
stick  which  was  in  his  hand  at  the  time,  and 
that  he  had  no  intention  to  kill  her. 

The  abuse  was-  directed  to  the  mother 
of  the  prisoner ;  and  taking  into  consideration 
how  sensitive  natives  are  to  abuse  levelled 
at  their  female  relations,  and  more  particular- 
ly against  a  mother,  and  giving  weight  to 
the  fact  that  the  stick  was  not  sought  for, 
and  that  only  one  hasty  though  fatal  blow 
was  given,  we  convict  the  prisoner  of  cul- 
pable homicide  not  amounting  to  murder, 
inasmuch  as  the  ad  was  committed  with- 
out premeditation  and  in  the  heat  of  passion 
upon  a  sudden  quarrel  (see  Exception  4, 
section  30,  Indian  Penal  Code) ;  and  we  sen- 
tence him,  taking  all  the  circumstances  ~oF 
the  case  into  consideration,  to  ten  years' 
rigorous  imprisonment,  under  section  304 
of  the  India/i  Penal  Code. 
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The  1 2th  November  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Magistrates  not  to  induce  Prisoners  to  confess. 

Queen  versus  Ramdhun  Sing,  Pultoo  Sing, 
Heera  Sheik,  and  Luchmun  Mundul. 

# 

Committed  by  the  Deputy  Magistrate*  and  tried 
by  the  Sessions  judge  of  Beerbhoom,  on  a 
charge  of  theft, 

A  Magistrate  acts  without  due  discretion  when,  as  a 
prosecutor,  he  holds  out  promises  to  prisoners  as  an 
inducement  to  them  to  confess. 

With  the  exception  of  the  prisoner  Horin, 
the  appellants  in  this  case  admitted,  more 
or  less  completely,  their  connection  with  the 
robbery ;  and  Horin's  defence  that  he  was  not 
on  guard  during  the  night  in  question  is  not 
only  utterly  unsubstantiated,  but  is  directly 
opposed  to  the  evidence  of  the  prosecutor's 
witnesses.  I  see,  therefore,  no  reason  to 
interfere  with  the  sentences  passed  upon 
Ramdhun  Sing,  Pultoo  Sing,  and  Heera 
Sheik,  which,  even  setting  aside  the  quasi 
confession  of  the  two  former,  are  quite  justi- 
fied by  the  evidence. 

With  regard  to  the  prisoner  Luchmun, 
I  think  the  Sessions  Judge's  sentence  should 
be  somewhat  modified.  That  this  prisoner 
assisted  in  concealing  the  stolen  property, 
there  can  be  no  doubt ;  but  there  is  nothing 
in  the  case  against  him  which  renders  an 
unusually  severe  sentence  necessary.  The 
limit  of  imprisonment  under  section  41 4  is  three 
years,  and  this  punishment  would,  I  think, 
be  sufficient  without  the  imposition  of  a  fine 
of  500  rupees,  which,  considering  the  pri- 
soner's status  in  life,  is  merely  another  form 
of  giving  him  an  additional  nine  months  in 
jail.  I  propose  to  modify  the  Sessions 
Judge's  order  so  far. 

I  think  also  that  some  notice  should  be 
taken  of  Mr.  Rait's  conduct.  According  to 
his  own  statement,  he  told  the  prisoners 
that,  if  they  confessed  "to  the  Magistrate, 
they  would  get  off ; "  and  his  position  as  an 
Honorary  Magistrate  in  the  district,  no 
doubt,  gave  his  statement  art  air  of  authority 
to  the  prisoners,  and  most  probably  influenced 
their  after-proceedings. 

The  case  must  be  submitted  to   my   col- 

gue,  Mr.  Justice  Kemp. 

Mr.  Justice  Kemp. — I  concur  with  Mr. 
Justice  Glover  in  modifying  the  sentence  of 
the  prisbner  Luchmun  to  the  extent  proposed 
byt  my  learned  colleague.     I  th'fnk  Mr.  Rait 


should  be  informed  that  he  acted  without 
due  discretion  in  his  position  of  Honorary 
Magistrate,  in  holding  out  promises  to  the 
prisoners  as  an  inducement  to  them  to  confess. 
It  would  appear  that  Mr.  Rait,  in  his  capa- 
city of  prosecutor,  lost  sight  of  his  duty  as 
an  Honorary  Magistrate. 


The  18th  November  1864. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  F;  A.  Glow, 

Puisne  Judges. 

Whipping  (in  addition  to  Imprisonment). 

Queen  versus  Kantiram  and  Meekeer. 

Committed  by  the  Magistrate,  and  tried  hf  th 
Judicial  Commissioner  of  Assam,  01  * 
charge  of  theft. 

Whipping  cannot  be  added  to  a  sentence  of  imprison- 
ment in  the  case  of  a  first  conviction  for  the  oSeea 
under  punishment. 

The  Sub- Assistant  Commissioner  has,  ac- 
cording to  his  own  admission,  mistaken  the 
meaning  of  section  3,  Act  VI.  of  1864;  and 
there  is  no  evidence  on  the  record  to  prove 
that  the  prisoners  have  ever  before  been  con- 
victed of  the  offence  for  which  they  have  now 
been  punished. 

Under  such  circumstances  whipping  could 
not  be  added  to  a  sentence  of  imprisonment 
{vide  Circular  No.  2,  dated  April  15th,  1864), 
and  this  portion  of  the  punishment  is  accord- 
ingly remitted.  The  lower  Court's  decision 
will  be  altered  accordingly. 


The  1 8th  November  1864. 
Present: 
The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 
Defamation. 
Queen  versus  Hem  Chunder  Mookerjee.i 
Committed  by  the  Cantonment  Magistral^ 
Barrackpore,    and    tried    by  the  Sesr 
Judge  of  the  2<f-Pergunnahsf  on  a  ck' 
of  defamation. 

A  simple  assertion  (nowhere  disproved) 
the  way  in  which  a  serishtadar  had  issued  p 
in  an  arbitration-suit  does  not  amount  to  defi 

We  agree  with  the  Sessions  Judge  in 
ing  this  conviction  altogether  illegal^ 
charge  was  preferred,  and  no  defence  H 
Nor,  from  such  evidence  as  is  recorded^ 
appear  to  us  that  Hem  Chunder  Moob 
could  have  been  convicted  under  the  iw* 
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Penal  Code.  He  simply  made  an  assertion, 
which  has  nowhere  been  disproved,  regarding 
the  way  in  which- the  serishtadar  had  issued 
certain  perwannahs  in  an  arbitration-suit. 
For  anything  apparent  on  the  record,  this 
assertion  might  Lave  been  perfectly  true; 
but  in  any  case  it  would  not  amount  to  de- 
famation, which  we  presume  to  be  the  of- 
fence of  which  the  Cantonment  Magistiate 
considered  the  defendant  to  be  guilty. 

The  conviction  must  be  quashed,  and  the 
fine  be  returned. 


The  reversal  of  a  Magistrate's  order  in  a  .purely  civil 
case,  though  it  may  deprive  the  petitioner  or  an  imme- 
diate remedy,  is  necessary  to  prevent  his  being  preju- 
diced in  his  civil  remedy. 

The  dispute  in  this  case  being  one  of  a 
purely  civil  character,  the  Magistrate  was 
clearly  wrong  in  taking  action  in  the  matter. 
It  may  be  that  the  petitioner  is  deprived  of 
an  immediate  remedy  by  the  reversal  of  the 
Magistrate's  order ;  but,  as  observed  by  the 
Judge,  those  orders  ought  to  be  formally 
quashed  to  prevent  the  petitioner  from  being 
prejudiced  in  his  civil  remedy. 


The  1 8th  November  1864. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Theft  and  Assault  (Dismissal  of  Charge  for 

Default). 

Queen  versus  Jodoo  Paharee. 

Tried  by  the  Deputy  Magistrate ;  and  referred 
by  the  Sessions  Judge  of  Midnapore,  on  a 
charge  of  theft  and  assault. 

A  charge  of  assault  and  theft  should  not  be  dismissed 
for  default  of  complainant's  attendance. 

We  think  that  the  Deputy  Magistrate  was 
wrong  in  dismissing  the  case  for  default. 
Setting  aside  the  question  whether  or  no  com- 
plainant was  in  attendance  at  the  kutcherry 
;jOu  the  day  appointed  for  the  trial,  the  charge 
preferred  was  an  assault  and  theft  referable 
'to  the  14th  Chapter  of  the  Criminal  Proce- 
itore  Code,  and  could  not  be  dismissed  merely 
"because   the  complainant  was  not  present. 
The  offence  was  one  against  society  as  well 
as  against  an  individual;  and  this  Court's 
letter  No.  460,  dated  nth  June  1864,  had 
reference  only  to  cases  under  sections  359 
and  269  of  the  15th  Chapter  of  the  Code  of 
Criminal  Procedure. 

The  Deputy  Magistrate's  order  of  dismissal 
to  default  must  be  rescinded,  and  the  trial 
will  proceed  in  due  course. 


The  2 1  st  November  1864. 

Present : 

pie  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Magistrate's  Orders  in  Civil  Case 
(Reversal  of) 

Queen  versus  Sheikh  Meerun. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  Patna,  on  a  charge  of 
encroachment  on  certain  lands. 

VoL  I. 


The  21st  November  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Possession  of  Land— Section  318  of  Criminal 
Procedure  Code. 

Queen  versus  Sager  Mahomed  and  others. 

Committed  by  the  Deputy  Magistrate,  and 
tried  by  the  Sessions  J 'udge  of  Chittagong,  on 
a  charge  of  depriving  the  right  of  way  and 
the  use  of  certain  pasturage. 

The  Deputy  Magistrate's  order,  awarding  absolute  pos- 
session of  the  land  to  the  plaintiff,  was  quashed  (1)  be- 
cause the  Deputy  Magistrate  was  bound,  under  section 
318  of  the  Criminal  Procedure  Code,  to  enquire  into  the 
fact  of  possession  and  decide  accordingly ;  and,  accord  - 
ing  to  his  own  statement,  the  possession  was  found  in  the 
defendant;  and  (2)  because  the  plaintiff  claimed  only  a 
right  of  way  over  the  land,  and  not  possession  of  it. 

The  Deputy  Magistrate's  order  in  this 
case  is  clearly  illegal,  even  admitting  that  he 
thought  it  probable  that  a  breach  of  the 
peace  might  occur.  He  was  bound,  under 
section  318  of  the  Criminal  Procedure  Code, 
to  enquire  into  the  fact  of  possession  only, 
and  to  decide  accordingly.  Now,  according 
to  his  own  statement,  possession  was  found 
in  the  defendants,  inasmuch  as  they  are  ad- 
mitted to  have  sown  the  land,  and  to  have 
held  it  till  the  dispute  arose. 

The  Deputy  Magistrate  has,  moreover, 
given  the  plaintiff  a  decree  for  absolute  pos- 
session of  the  land,  whereas  he  only  claimed 
a  right  of  way  over  it. 

In  no  point  of  view,  therefore,  can  his 
order  be  sustained,  and  we  quash  it  accord- 
ingly. • 


The  22nd  November  1864.        «     — 
Present : 
The  Hon'ble  F.  A.  Glover,  Puisne Jfudg* . 
Queen  vtmus  Gunga  Bishen  and  others.  * 
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Judge's  Charge  to  the  Jury. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  fudge  of  Patna>  on  a  charge  of 
grievous  hurt. 

A  Judge,  in  charging  the  Jury,  should  avoid  express- 
ing any  decided  opinion.  All  that  a  charge  should  con- 
tain is  a  statement  of  the  evidence  pro  and  con,  with  a 
running  commentary  as  to  its  agreement  or  disagree- 
ment with  the  other  facts  of  the  case. 

The  appellants  in  this  case  urge  that  there 
is  no  proof  on  the  record  that  they  were 
members  of  an  unlawful  assembly  with  a 
common  guiky  object,  or  that  they  directly 
participated  in  the  violence  used  against  the 
wounded  prosecutors.  They  object  also  ge- 
nerally to  the  tone  of  the  Sessions  Judge's 
charge  as  likely  to  influence  the  Jury  against 
them,  and  to  the  sentences  as  disproportion- 
ately severe. 

The  first  objection  is  valueless.  There  is 
abundant  evidence  on  the  record  regarding 
the  nature  of  the  assembly,  and  the  Jury  con- 
sidered it  worthy  of  credence.  To  believe  the 
evidence  is  to  believe  that  there  was  an  un- 
lawful assembly,  and  that  the  prisoners  were 
members  of  it.    The  one  includes  the  others. 

With  regard  to  the  second,  although  I  find 
nothing  in  -the  Judge's  charge  that  can  be 
said  to  amount  to  a  misdirection,  I  think  it 
would  be  as  well  if  he  refrained  for  the 
future  from  expressing  his  opinion  so  decid- 
edly. Native  furies  are  in  all  cases  too  apt 
to  follow  what  they  imagine  to  be  the 
opinion  of  the  presiding  officer,  and  any  ex* 
pression  of  the  Judge's  own  sentiments  should 
be  avoided.  The  most,  I  conceive,  that  a 
charge  should  contain  is  a  statement  of  the 
evidence  pro  and  con,  with  a  running  com- 
mentary as  to  its  agreement  or  disagreement 
with  the  other  facts  of  the  case. 

I  see,  however,  no  reason  to  suppose  that 
the  Jury  in  the  present  case  gave  anything 
but  their  own  deliberate  verdict — a  verdict 
certainly  in  accordance  with  the  evidence. 

I  reject  the  appeal.  The  sentences,  I  re- 
mark, are  by  no  means  heavy,  the  nature  of 
the  offence  being  considered. 


The  22nd  November  1864. 

Present: 

The  Hon'bte  F.  B.  Kemp  and  F.  A.  Glover, 
*.     «  Puisne  Judges, 

Oppression  and  Extortion  practised  on 
Persons  lawfully  confined. 

Queen  versus  Shumbhoonath    Panday    and 
*  fc  Juggobundoo  Mozoolndar. 


Committed  by  the  Deputy  Magistrate,  and  tried 
by  the  Sessions  Judge  of  the  24-  Pergunnahs 
on  a  charge  of  wrongful  confinement. 

Appellant  charged  the  prosecutor  with  theft,  and  he 
was  handed  over  to  the  police.  Held  that  the  police, 
and  not  the  appellants,  are  responsible  for  any  oppres- 
sion or  extortion  practised  by  the  police  on  the  ptose- 
cutor  while  in  confinement. 

Mr.  Justice  Glover.— \  do  not  think 
that  this  conviction  can  be  sustained. 
That  the  man  Doyal  stole  the  money  is 
admitted,  as  proved  by  the  Deputy  Magis- 
trate himself;  and,  that  being  the  case, 
the  appellant  Shumbhoo  was  clearly  right 
in  making  the  man  over  to  the  police  consta- 
ble at  the  pharee,  and  the  confinement,  so  far 
as  he  is  concerned,  cannot  be  called  wrong- 
ful, nor  can  the  detention  there  be  laid  to  the* 
appellant's  charge,  inasmuch  as  the  man  I 
Doyal  was,  from  the  date  of  his  arrest,  in  nV; 
custody  of  the  police ;  and  if  the  constable7 
chose  to  behave  illegally  (even  granting  for5 
the  sake  of  argument  that  it  was  in  colloaot-: 
with  the  appellants),  that  could  not  make* 
the  latter  responsible.  As  for  the  allege! 
ill-treatment,  there  is  no  evidence  bejoof 
the  statement  of  the  complainant  himself. 
The  other  witnesses  who  saw  him  at  the 
pharee  distinctly  say  that  he  made  no  con- 
plaint,  and  never  said  that  be  had  beet 
maltreated.  The  fact  of  Doyal's  having 
paid  back  a  portion  of  the  money  be  bad 
taken  does  not  affect  the  legal  point  in  tbit 
case ;  for,  if  the  extortion  was  caused  bj 
wrongful  confinement,  the  consequei 
would  fail  on  the  person  who  caused 
confinement — in  other  words,  on  the 
constable. 

I  am  of  opinion,  therefore,  that  the  cl 
of  illegally  confining  Doyal  for  the  pi 
of  extorting  money  cannot  stand  against 
appellants;  the  confinement  being  made 
the  sole  authority  of  the  police  consul 
and  that,  legally,  the  appellants  are  entf 
to  their  release. 

The  case  must  go    before    Mr.  Ji 
Kemp. 

Mr.  Justice  Kemp. — I  concur.    If 
has  been  any  oppression  or    extortion 
this  case,   the  police  are  responsible, 
not  the  appellants.     The  appellants  cl 
the  prosecutor  with  theft,  and  he  was ' 
over  to  the  police.    The  police  are 
able  for  this  procedure  in  the  case,  and 
the  appellants ;  and  there  is  no  proof,  is 
opinion,  of  instigation. 

I  concur  in  acquitting  the  prisoners. 
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I  The  23rd  November  1864. 

•  Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Robbery  or  Theft  and  Dishonestly  Receiving. 

Queen  versus  Sheikh  Muddtin  Ally  and 

another. 

\Commiiied by  the  Deputy  Magistrate  >  and  tried 
f  by  the  Sessions  Judge  of  Cut  tack,  on  a 
\    charge  of  robbery \  &fc. 

;  A  person  convicted  of  robbery  or  theft  cannot  be  also 
lewvtcted  of  dishonestly  receiving  in  respect  of  the 
fetme  property. 

i 

!   Mr.  Justice  Glover. — I   see  no  reason  to 

iterfere  with  the  sentence  passed    on  the 

isoner,  Muddun.     lie  admits  that  he  was 

possession   of  the  prosecutrix's  purse  and 

>ney,  and  his  account  of  how  he  came  by 

,is  directly!  opposed  to  every  possible  pre- 

iption;  whilst  that,  instead  of   trying  to 

rn  the  property)  to  its  rightful  owner,  he 

of!   with*  it   directly  he    saw  the  pro- 

itrix,  is  proved  by  the  evidence  of  three 

lesses. 


With  regard  to  the  other  prisoner,  Sheikh 
Amanoollah,  the  sentence  should,  1  consider, 
be  amended.  He  has  been  convicted  of  rob- 
bery and  of  dishonestly  receiving  part  of  the 
stolen  property.  Under  the  circumstances, 
the  two  offences  are  identical,  the  one  being 
a  necessary  sequence  of  the  other.  I  have 
already  expressed  my  opinion  (Bhvrob  Seal 
and  another,  appellants,  2nd  May  1864)  that  a 
person  convicted  of  robbery  or  theft  cannot 
be  also  convicted  of  dishonestly  receiving  in 
respect  of  the  same  property. 

This  ruling  was  adopted  by  a  majority  of 
the  Criminal  Bench  then  sitting,  and  is  a 
precedent  which  must  be  followed  in  the 
present  case. 

The  sentence  of  three  months*  imprison- 
ment passed  on  Sheikh  Amanoollah  on  the 
2nd  count  should  be  reversed ;  that  of  six 
months'  rigorous  imprisonment  on  the  1st 
count  will  stand. 

The  paper  must  be  laid  before  Mr.  Justice 
Kemp,  with  regard  to  that  portion  of  the 
Sessions  Judge's  decision  which  I  propose 
to  reverse. 

Mr,  Justice  Kemp, — I  fully  concur. 
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The  22nd  November  1864. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Puisne  Judges. 

Rape  (Death  of  child  by)— External  eigne 
of  violence. 

Queen  versus  Banee  Madhub  Mookerjee. 

■ 

Committed  by  the  Magistrate,  and  tried  by  the 
Judicial  Commissioner  o/Chota  Nagpore,  on 
a  charge  of  rape  and  culpable  homicide. 

Held  to  be  improbable,  and  physically  impossible, 
that  a  girl  of  tender  age  should  be  killed  by  any  vio- 
lence in  rape,  and  not  show  any  external  signs  of  vio- 
lence. 

Mr.  Justice  Glover. — The  evidence  in 
this  case  does  not  satisfy  me.  The  prisoner 
has  been  convicted  under  section  304  of  the 
Indian  Penal  Code  of  culpable  homicide  not 
amounting  to  murder  in  causing  the  death  of  a 
girl,  named  Acharjea,  and  has  been  sentenced 
10  two  years'  rigorous  imprisonment.  The 
Judicial  Commissioner,  in  opposition  to  the 
opinion  of  the  Assessors,  who  tried  the  case 
with  him,  considers  it  proved  that  the  girl 
was  enticed  away  for  the  prisoner's  purposes  ; 
that  he  bad  sexual  intercourse  with  her ;  and 
that  she  died  from  the  effects  of  that  inter- 
course a  few  hours  after.  The  evidence  on 
these  points  being  the  depositions  of  the 
woman  in  whose  house  the  girl  was  living 
and  that  of  two  goraits,  a  so-called  dying 
declaration  of  the  girl  herself,  and  the  pro- 
fessional testimony  of  the  native  doctor  who 
examined  the  body,  with  that  of  the  mid* 
wives  who  attended  Acharjea  before  her 
death. 

Now,  with  regard  to  the  conveytng*off  of 
the  girl  by  Mussamut  Tekonee.  and  her  son 
Bebaree,  I  consider  the  evidence  very  un- 
satisfactory. Mussamut  Bowdee  herself 
states  that  the  girl  was  taken  off  about  one 
ghurree  before  dark  (she  did  not  see  her  go 
by  the  way),  i.e.,  about  half-past  5  o'clock. 
Bat  she  took  no  steps  to  ascertain  what 
had  become  of  her,  made  no  enquiries  in  the 
village,  and  was  nest  morning  going  quietly 
on  her  way  to  visit  her  mother,  when 
she  found  the  girl  lying  near  Kurshud  Ali's 
shop  in  a  helpless  state,  and  complaining,  on 
being  questioned,  that  the  prisoner  had 
ravished  her,  and  turned  her  out  of  the 
bouse.    Gojur   Doeadb,   the  next  witness* 


deposes  that  the  •  girl  was  brought  to  the 
prisoner,  who  was  standing  under  a  tree  in 
Kurshud  Ali's  homestead,  at  midnight.    That 
the   girl   objected   and   refused   to  go  with 
Banee  Madhub,  and  cried  out.    This  witness 
was  on   duty  at  the  time,  and  going    his 
rounds  :  he  refused  to  interfere  then,  but  next 
morning  he  went  to    Mussamut  Bowdee's 
house  (why,  is  not  stated),  and  saw  the  girl 
lying  there.    Acharjea  did  not  speak,   but 
!  complained  of  her  loins  (I  do  not  exactly 
understand   this  part  of  the  evidence,  nor 
1  how  she  could  complain  at  all  of  her  loins 
1  unless  she  spoke — but  this  by  the  way),  on 
1  which  the  witness  went  off  at  once  to  the 
thanna.    No  complaint  bad  been  made,  and 
!  the  girl  bad  not  told  him  what  had  happen- 
ed to  her  :  but  notwithstanding  Gojur  wjent 
1  off  at  12  o'clock  to  report.    The  discrepancy 
of  time  is,  moreover,  not  accounted  for.    The 
witness  says  that  he  went  to  Bowdee's  bonse 
very  early  in  the  morning — abbot  6  o'clock 
we  may  suppose  ;  and,  after  seeing  the  girl's 
state,  started  off  at  once  to  report ;  but  he 
admits  in  the  course  of  his  evidence  that 
he  did  not  go  there  till  12  o'clock.     The 
only  other   witness  as   to  this  part  of  the 
case  is  Gojur,  a  Doe  ad  h,  who  saw  the  girl 
lying  near  Kurshud  Ali's  back  door,  and  the 
woman  Bowdee  and  Tekonee  raising  her  up ; 
be  deposes,  moreover,  to  having  heard   the 
prisoner,  who  was  near,  tell  them  to  take  the 
girl  away. 

In  all  this  I  can  find  no  satisfactory  proof 
that  the  girl  was  either  enticed  away  by 
J  Tekonee  and  her  son,  or  that  she  went  to 
the  prisoner's  lodging  at  all.  The  first  point 
1  depends  entirely  on  the  evidence  of  one  wit- 
1  ness,  which  is  opposed  to  that  of  the  woman 
I  Bowdee  herself ;  and  that  the  lower  Courts 
did  not  believe  it  is  clear  from  the  fact  that 
these  two  persons,  ie.t  Tekonee  and  her  son, 
were  acquitted  and  released.  The  utmost  it 
proves  is  that,  on  the  day  of  her  death,  the 
child  was  seen  lying  near  Kurshud  Ali's  house 
in  a  dying  state. 

I  come  now  to  the  declaration  of  the  girl 
herself.  The  Police  Inspector  deposes  that, 
after  repeated  questionings,  she  stated  that  a 
fat  Brahmin  in  JCurshud  Ali's  house  had  had 
connection  with  her,  and  had  broken  be& 
loins  ;  she  is  said  to  have  died  within  a  few 
minutes  of  making  this  declaration.  Two  other 
witnesses  depose  similarly,  with  this*  dif- 
ference, that  one  of  them,  Ikbul  Ali,  states 
that  the  girl  spoke  to  him  :  the  other,  Ram 
t  Sum,  that  she  told  her  story  to  the  midwivfcs 

[  who  were  in   attendance.    Now.  of   these 
1  .  • 
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women* three  in  number, two  have  deposed  that 
the  girl  said  nothing  at  all  whilst  they  were 
present,  and  they  were  the  persons  who 
helped  to  take  her  into  the  veiandah,  where  it 
is  admitted  by  all  the  other  witnesses  that  she 
died  at  once  without  saying  anything.  These 
two  midwives  state  that  the  girl  bad  her  loins 
broken  from  having  had  connection  with  a 
man  ;  but  a  third  woman  of  the  same  profes- 
sion, who  declared  that  Acharjea  was  suffer- 
ing from  cholera,  was  ordered  off  promptly 
b/the  Police  Inspector,  and  had  not  been  pro- 
duced as  a  witness — why,  that  functionary 
probably  knows  best. 

All  these  witnesses  admit  that  the  girl  died 
directly  she  was  brought  into  the  verandah 
They  admit,  moreover,  that,  at  the  time  of  her 
death,  she  was  evacuating  and  vomiting,  and 
that  there  were  no  marks  of  blood  upon  her 
clothes,  which  Mussamut  Bowdee  allows  to  be 
the  same  as  those  she  had  on  when  she  went 
away  the  evening  before. 

There  is  also  a  quantity  of  evidence  to 
prove,  what*  is  indeed  admitted  on  all  hands, 
that  cholera  was  raging  in  the  village  at  that 
time,  and  that  many  people  were  dying  of  it 
daily. 

In  my  opinion  it  is  no  way  proved  that 
the  girl  ever  made  any  declaration  at  all. 
The  evidence  on  this  point  is  directly  and 
hopelessly  contradictory.  The  midwives  who 
examined  her,  and  gave  their  opinion  in 
conformity  with  the  Inspector's  wishes  (I  as- 
sume this,  as  he  ordered  the  third  midwife 
away  for  suggesting  that1  the  disease  was 
cholera),  and  who  were  with  her  all  the  time, 
and  assisted  in  carrying  her  into  the  veran- 
dah, where  she  died  immediately,  and  without 
speaking,  declare  most  positively  that  the 
deceased  never  6aid  a  word  about  having 
been  ravished  by  any  one,  or  about  anything 
else,  in  fact,  she  having  been  from  first  to  last 
speechless.    There  is  no  getting  over  this. 

I  come  in  the  last  place  to  the  professional 
testimony.  The  native  doctor  who  examined 
the  corpse  found  the  entrance. to  the  vagina 
torn  open,  and  a  quantity  of  blood  extra vasated 
in  the  pelvis  ;  he  found  also  extensive  inflam- 
mation of  the  intestines  and  kidneys.  He 
considered  that  death  had  resulted  from  the 
girl's  having  had  connection  with  a  man  be- 
fore arriving  at  puberty.  Now,  I  am  natur- 
'  ally  unwilling  to  interfere  in  a  matter  of 
medical  testimony,  but  the  native  doctor's 
*  evidence  appears  to  me  not  only  impro- 
bable, but  actually  incredible.  All  our 
Medical  Jurisprudence  Books — Taylor,  Che- 
vers,  and 'Others — agree  on  this  point,  that, 
wbeija  rape  is  commuted  on  a  child  of  tender 


age,  the  most  palpable  outward  signs  of  the 
offence  remain.  Had  Acharjea  been  treated  as 
she  is  said  to  have  stated,  her  private  parts 
must  have  been  inflamed  and  wounded,  and 
her  clothes  (the  same,  be  it  remembered,  as 
those  in  which  she  was  carried  off)  must 
have  been  bloody,  and  otherwise  stained. 
For  a  young  girl  not  arrived  at  the  age  of 
puberty  to  have  been  raped,  and  not  to  show 
any  external  signs  of  it,  is  a  physical  impossi- 
bility. 

Again,  it  is  admitted  that  the  injuries 
found  by  the  native  doctor  might  have  been 
caused  by  a  fall.  It  is  admitted,  moreoves 
(and  this  a  very  important  point),  that  they 
might  have  been  caused  by  the  midwives' 
own  examination,  which  is  made  with  the 
hands.  My  own  opinion  is  that  they  were 
so  caused,  and  that  the  thrusting  the  band 
into  the  person  of  a  young  immature  child 
was  quite  sufficient  to  account  for  the  rupture 
of  the  entrance  of  the  vagina.  In  any  case, 
I  entirely  disbelieve  that  they  were  caused 
by  a  man  having  had  connection  with  her. 

The  medical  evidence  shows  that  the 
girl  had  inflammation  of  her  intestines  and 
diarrhoea  ;  it  is  proved  that  cholera  was 
raging ;  it  is  proved  also  that,  at  the  time 
of  death,  Acharjea  was  evacuating  and 
vomiting. 

Taking  all  this  evidence  into  consideration, 
I  hold  this  to  have  been  the  cause  of  her 
death  (for  the  injury  to  the  womb,  however 
caused,  could  not  have  killed  her  in  less 
than  twelve  hours),  and  the  charge  against  tbe 
prisoner  is,  in  my  judgment,  absolutely  false. 

Under  ordinary  circumstances,  I  should 
have  contented  myself  with  recording  ray 
voice  for  acquittal,  but  I  cannot  omit  from  my 
judgment  a  decided  opinion  that  this  case 
has  been  got  up  by  the  police,  and  that  there 
is  not  a  particle  of  truth  in  it  from  first  to 
last. 

The  papers  must  be  laid  before  my  learned 
colleague,  Mr.  Justice  Kemp. 

Mr,  Justice  Kemp, — The  prisoner,  Banee 
Madhub  Mookerjee,  was  committed  on  three 
counts;  ist,  rape;  and,  culpable  homicide; 
3rd,  grievous  hurt. 

The  Assessors  acquitted  on  all  the  counts. 
Tbe  Judicial  Commissioner  of  Chota  Xagpore 
has  convicted  the  prisoner,  and  sentenced 
him  to  two  years'  rigorous  imprisonment. 

I  have  read  the  whole  of  the  evidence  in 
this  case,  and  I  am  not  satisfied  that  the 
charge  is  true.  On  the  contrary,  I  am  of  tbe 
same  opinion  as  my  learned  colleague,  that 
this  case  has  been  got  up  by  the  Inspector 
of  Police,  Lai  Mohesh  Narain.    The  medical 
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testimony  of  ihe  native  apothecary  is  very 
unsatisfactory,  and  throws  much  doubt  and 
uncertainty  on  the  cause  of  the  death  of  the 
girl..  Tne  girl  was  fourteen  years  old  ($ee 
evidence  of  her  guardian,  Mussamut  B  jwdee). 
Native  girls .  are  mothers  at  eleven  years. 
The  Judicial  Commissioner  infers  that  the 
girl  consented  to  have  sexual  intercourse 
with  the  prisoner.  Under  such  circumstances 
it  is  highly  improbable  that  the  girl  should 
be  killed  by  any  violence  used  by  the  pri- 
soner in   the  act  of  coition,  and   yet   that 


the  pudenda  should  have  no  marks  of 
viol  Mice;  but  such  is  the  statement  of  the 
native  apothecary.  I  cannot  believe  that 
the  prisoner  had  connection  with  thedeceased, 
who.  in  my  opinion,  died  a  natural  death. 
Trie  injury  to  the  womb  noticed  by  the 
native  apothecary  may  have  been  caused, 
as  admitted  by  him  in  his  examination,  by 
the  manual  examination  of  the  native  mid- 
wives,  who  appear,  with  one  exception,  to  have 
played  into  the  hands  of  the  Inspector. 
I  fully  concur  in  acquitting  the  prisoner. 
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The  25th  November  1864. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Exception  4,  Section  300,  Penal  Code— Culpable 
Homicide — Unpremeditated  Assault  ending  in 
an  Affray  in  which  Death  is  caused. 

Queen  versus  Zalira  Rai  and  others. 

Committed  by  the  Deputy  Magistrate,  and 
tried  by  the  Sessions  Judge  of  Sarun,  on  a 
charge  of  murder,  &c. 

An  unpremeditated  assault  (ending'  in  an  affray  in 
which  death  is  caused)  committed  in  the  heat  of  passion 
uoon  a  sudden  quarrel  (it  being  immaterial  which  party 
offered  the  provocation,  or  committed  the  first  assault) 
was  held  to  come  within  exception  4  of  section  300 
of  the  Penal  Code. 

Mr.  Justice  Kemp. — The  Deputy  Magis- 
trate committed  two  parties  to  the  Ses- 
sions, being  of  opinion  that  an  affray  had 
taken  place  respecting  a  boundary  dispute, 
in  which  Kashee  Roy  was  killed  by  a  blow 
on  the  head  from  a  lafee,  and  Roshun  Roy 
was  severely  assaulted.  The  Judge,  how- 
ever, was  of  opinion  that  there  was  no 
mutual  fight,  and  that  Zalim  Rai  and  his 
pariy  were  the  aggressors,  and  alone  com- 
mitted the  act  of  violence  detailed  above. 
The  Judge  observes  that,  "  had  there  been  a 
stand-up  fight  between  the  two  parties,  the 
case  might  have  been  brought  under  excep- 
tion 4,  section  300  of  the  Penal  Code." 

The  Judge,  holding  that  there  was  nothing 
to  reduce  the  crime  to  culpable  homicide 
not  amounting  to  murder,  convicts  all  the 
prisoners  of  murder,  and,  without  making  any 
distinction,  sentences  them  all  to  transporta- 
tion for  life,  remarking  that  "  a  conviction 
under  section  302  does  not  permit  of  any 
less  severe  sentence." 

Mr.  Gregory,  for  the  prisoners,  contends 
that  the  affray  was  a  mutual  one,  in  which  the 
opposite  party  got  the  worst  of  it;  that  in 
the  melee  sticks  were  freely  used,  and  one 
man  on  the  opposite  side  unfortunately  killed. 
He  therefore  asks  the  Court  to  mitigate  the 
punishment. 

Oa  referring  to  the  diary  of  the  Inspector 
of  Police,  I  find  he  treats  the  case  as  one  of 
affray.  After  arriving  on  the  spot,  and  before 
the  parties  had  time  to  make  up  a  case,  he 
enquired,  and  reports  the  result  in  these 
words : — 

Vol.  I. 


"On  the  1 6th  October,  Zalim  had  gone 
to  cut  his  crop,  and,  either  through  enmity  or 
mischief,  cut  a  portion  of  Soobuk  Rai's  crop. 
Soobuk  Rai,  on  seeing  this,  got  offended,  and 
abused  Zalim  Rai ;  high  words  ensued,  and 
they  fought  with  each  other.  This  happened 
at  12  o'clock.  Again,  at  6  p.m.,  Zalim  Rai 
and  Goluck  Rai  had  words,  at  which  the 
relations  of  Zalim  Rai  turned  out  with  latees, 
and  those  of  Soobuk  Rai  followed  the  exam- 
ple ;  a  fearful  fight  ensued,  in  which  Kashee 
Roy  met  his  death,  and  several  others  on  both 
sides  were  severely  wounded. 

The  Deputy  Magistrate,  Mr.  O'Reilly,  treat- 
ed it  as  an  affray. 

I  have  carefully  considered  the  evidence  in 
this  case,  and  have  come  to  the  conclusion 
that  the  quarrel  arose  out  of  a  boundary  dis- 
pute, a  fruitful  subject  of  strife,  particularly  in 
the  Behar  Provinces.  Zalim  Rat  appears  to 
have  been  the  head  of  his  party ;  his  sons  are 
amongst  the  prisoners.  Soobuk  Rai  and  the 
deceased  were  amongst  the  most  influential 
of  the  opposite  party.  All  were  Rajpoots,  in 
the  habit  of  handling  their  latees  freely  in 
disputes  of  this  nature.  A  fight  took  place 
between  the  parties.  Soobuk  Rai's  party 
were  worsted,  though  not  without  inflicting 
severe  injuries  on  some  of  the  opposite  party. 
This  is  admitted  (and  see  the  reports  of  the 
medical  officers). 

I  therefore  think  that  this  is  clearly  a  case 
coming  under  exception  4  of  section  300  of 
the  Indian  Penal  Code.  The  homicide  of 
Kashee  Roy  was  committed  without  preme- 
ditation in  a  sudden  fight,  in  the  heat  of  pas- 
sion ;  no  undue  advantage  was  taken,  and  the 
act  was  not  a  cruel  or  deliberate  one.  I  would 
convict  the  prisoners  of  culpable  homicide  not 
amounting  to  murder,  and  sentence  Zalim 
Rai,  the  leader,  to  5  years'  rigorous  imprison- 
ment, and  the  rest,  his  relations  and  partizans, 
to  3  years'  rigorous  imprisonment. 

The  papers  must  be  submitted  to  Mr. 
Justice  Glover. 

Mr.  Justice  Glover. — The  common  ob- 
ject of  the  prisoners,  as  detailed  by  the 
Sessions  Judged  was  to  punish  Soobuk  Rai 
for  his  interference  in  the  matter  of  the* 
barley  field.  On  their  way  to  deal  with 
him  they  were  met  by  Roshun  and  Kashee, 
who  remonstrated  and  warned  them  of  the 
consequences.  They  met  the  usual  fate  of 
those  who  thrust  themselves  into  other  per- 
sons' quarrels,  and  were  so  severely  beaten 
with  /tf/w*that  one  of  them  died.    Tljelr 


34 


Criminal 


THE  WEEKLY  REPORTER, 


Rulings. 


[VoU 


friends  had  previously  come  up  to  their  res- 
cue, and  the  result  was  a  general  stand-up 
fight,  in  which  members  of  both  factions  were 
more  or  less  wounded. 

Now,  the  common  object  of  the  illegal 
assembly  was  confessedly  to  punish  Soobuk. 
Roshun  and  Kashee  interfered  with  their 
advice,  which,  in  the  excited  state  of  Zalim 
Rai's  party,  had  the  effect  of  turning  the 
wrath  of  the  assembly  upon  themselves.  But 
to  beat  them  formed  no  part  of  the  rioters' 
intention,  and  therefore  the  death  of  Kashee 
cannot  be  said  to  have  occurred  through  parry- 
ing out  the  common  object  of  tfye  prisoners, 
which  was,  as  I  said  before,  to  punish  Soo- 
buk, and  not  either  Kashee  or  Roshun. 

I  fully  concur,  therefore,  in  opinion  with 
Mr.  Justice  Kemp,  that  this  case  comes 
within  exception  4  of  section  300  of  the 
Penal  Code.  The  assault  on  Roshun  and 
Kashee,  and  which  afterwards  swelled  to  an 
affray,  was  unpremeditated  ;  it  was  committed 
in  the  heat  of  passion  upon  a  sudden  quarrel, 
and  it  was  immaterial  which  party  offered  the 
provocation  or  committed  the  first  assault. 

I  modify  the  Sessions  Judge's  sentence  as 
proposed  by  my  colleague. 


The  5th  December  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  fudges. 

» 

Mookhtars  (Dismissal  of— by  Magistrates). 

Queen  versus  Sham  Chand  Chowdry. 

Committed  by  the  Deputy  Magistrate,  and  tried 
by  the  Sessions  Judge  of  Beerbhoom,  on  a 
charge  of  adultery ,&c. 

A  Magistrate  has  no  power  to  dismiss  a  mooktear 
generally,  unless  he  be  convicted  of  an  offence  involving 
moral  turpitude  or  infamy. 

The  Court  does  not  exactly  understand 
how  this  reference  has  been  made  so  long 
after  all  occasion  for  interference  has  passed. 
The  order  complained  against  is,  the  Court 
observes,  dated  more  than  a  year  ago. 

As  the  sentence  of  the  Deputy  Magistrate 
has  long  since  been  carried  out,  and  as  the 
Svidence  on  which  that  sentence  was  passed 
is  not  before  us,  we  think  it  unnecessary 
to  take  action  in  the  matter,  merely  observing 
that  ttiere  is  nothing  in  the  law  to  prevent 
a  plaintiff  amending  his  charge  if  he  think 
fi*  to  do^  so  before  trial;  and  this,  after  all, 
is  what*  the  complainant  appears  to  have 
doee. 


With  regard  to  the  second  part  of  the 
Judge's  reference,  we  think  that,  under  the 
ruling  by  the  late  Sudder  Court,  dated 
December  23rd,  1859,  Umrit  Lail  Banerjee, 
petitioner,  a  Magistrate  has  no  power  to 
dismiss  a  mooktear  generally,  unless  be 
be  convicted  of  an  offence  involving  moral 
turpitude  or  infamy.  This,  of  course,  refers 
to  a  "  general  dismissal  "  only,  and  not  to 
particular  cases  in  which  he  might  refuse  to 
hear  a  mooktear  whom  he  did  not  think 
qualified. 

The  5th  December  1864. 

Present  : 

The  Hon'ble  F.  B  Kemp  and  F.  A.  Glover, 

Puisne  fudges. 

Jurisdiction  (of  Magistrates)— Section  458, 

Penal  Code. 

Queen  versus  Shadry  alias  Oghurry  Malakor. 
Committed  by  the  Deputy  Magistrate,  anitrid 

by  the  Sessions  fudge  of  Dinagepou,  on  a 

charge  of  house-trespass. 

A  Deputy  Magistrate  has  no  jurisdiction  in^ thecaerf 
an  offence  coming  under  section  458  of  the  Penal  U*, 

We  quite  agree  with  the  Sessions  Judge 
that  this  case  was  one  in  which  the  Deputy 
Magistrate  had  no  jurisdiction.  It  *a» 
triable  in  the  Court  of  Session  alone.  The 
prisoner,  armed  with  a  large  knife,  broke  into 
the  house  of  the  prosecutor  after  midnight 
and  seating  himself  upon  his  chest,  demanded 
his  money,  threatening  to  take  his  life  in  u* 
event  of  his  refusing  to  give  up  his  money. 
It  appears  to  us  that  the  offence  comes  under 
section  458  of  the  Indian  Penal  Code,  and,* 
so,  that  the  Deputy  Magistrate  had  no  jnri*. 
diction.    The  proceedings  must  be  quashed. 

The  5th  December  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  fudges. 

Affray  respecting  Land  ending  fafcal^-P"** 
ment  for  the  Defensive  Party. 

Queen  versus  Shunker  Sing,  Kukhobr  Sin* 
Nowrunjee  Sing,  Peman  Sing,  and  otfaeo. 

Committed  by  the  Depuy  Magistrate,  and  trid 
by  the  Sessions  fudge  ofPafna,  on  ackaffi 
of  culpable  homicide. 

I n  an  affray  respecting  land,  one  party  were  thejffSL 
sore,  and  the  other  side  (had  the  affair  not  ended  wvr 
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would  have  been  in  the  legal  exercise  of  the  right  of 
defence  of  property,  and  would  have  been  entitled  to 
the  benefit  of  section  104  of  the  Penal  Code. 

Held  that  one  year's  rigorous  imprisonment  was 
sufficient  punishment  for  the  latter. 

Mr.  Justice  Kemp. — This  trial  was  con- 
ducted  with  a  Jury.  There  were  two  parties 
committed,  and  the  offence  arose  out  of  a  dis- 
pute respecting  land.  The  Deputy  Magis- 
trate, who  visited  the  spot,  was  of  opinion  that 
the  scene  of  the  riot  was  at  the  place  marked 
C  in  his  sketch.  The  two  stories  told  by 
the  contending  parties  are  wholly  irrecon- 
cilable one  with  the  other ;  and  that  one  of 
■  them  must  be  true  and  the  other  false  is  clear. 
One  party  were  the  aggressors,  and  the  other 
were  exercising  the  right  of  defence  of  pro- 
perty. 

Soojul  Sing's  party  assert  that  they  were 
employed  in  the  field  marked  C  A  in  the 
sketch,  when  Shunker  Sing's  party  came  up 
and  uprooted  the  crop.  Some  of  Sooful  Sing's 
party  remonstrated  ;  at  this  stage  of  the  case 
Sooful  Sing  came  up,  when  Shunker  Sing  on 
the  other  side  hit  him  with  a  latee  on  the 
head,  and  felled  him  to  the  ground.  Sooful 
Sing  was  taken  to  the  hospital  on  the  5th  of 
August,  and  died  on  the  nth* from  compres- 
!  sion  of  the  brain.  See  the  evidence  of  the 
;  native  doctor. 

Shunker  Sing's  party,  on  the  other  hand,  aver 
that  they  were  peaceably  employed  in  weed- 
■  rag  the  field  marked  C  in  the  sketch,  which 
had  been  lately  decreed  to  them  in  an  Act  X. 
suit,  to  which  Sooful  Sing  and  others  were  a 
party;  that  they  were  attacked  and  ill-treat- 
;  ed  by  Sooful  Sing's  party ;   that,  after  the 
attack  had  ceased,  the  party  of  Sooful  Sing, 
finding  that  they  were  in  the  wrong,  and  dread- 
ing the  consequences  of  their  unlawful  acts, 
agreed  to  sacrifice  Sooful  Sing  a  used-up  man 
to  the  common  cause ;  and  that,  with  the  view 
of  giving  the  case  the  colour  of  a  mutual 
affray,  Sooful  Sing's  own  son,  with  the  consent 
of  his  father,  struck  Sooful  Sing  on  the  head, 
and  thus  caused  his  death. 

Both  parties  were  committed  on  a  charge 
of  riot,  and  Shunker  Sing  was  charged  in 
addition  with  culpable  homicide  not  amount- 
ing to  murder,  and  his  partisans  with  abetment 
of  that  offence. 

The  Sessions  Judge,  in  his  charge  to  the 

Jury,  directs  their  attention  to  the  conflict- 
ig  character  of  the  evidence  and  the  great 
difficulties  of  the  case.  He  admits  that  there 
is  great  enmity  between  the  parties,  and  that 
the  witnesses  are  violent  partisans. 

He  then  observes  that,  "if  the  violence 

took  place  at  the  field  marked  C,  it  was  a 


purely  malicious  destruction  of  crops  out  of 
revenge    for    having    lost    their    suit."    He 
further  remarks  that  "  there  is  such  a  bitter 
hostile  feeling  between  the  parties  as  to  ac- 
count for  either  inflicting  upon  the  other 
any  annoyance  in  their  power ;"  and  that  he 
is  unable,  "  looking  to  the  circumstances  out 
of  which  the  parties  respectively  aver  that 
the  dispute  arose,  to  see  any  difference  in  pro- 
bability either  way."    The  Judge  concludes 
his  charge  with  these  remarks  that,  "  if  the 
Jury  found  that  Sooful  Sing  died  of  a  blow 
received  on  the  field  marked  C  A,  which 
is  situated  b^  the  road-side,  %they  could  not 
find  otherwise  than  that  there*  was  a  riot,  and 
the  consequence  was  that  every  party  con- 
cerned would  be  responsible  for  the  homicide ; 
if  they  found  that  the  riot  took  place  on 
the  field  A,  they  must  acquit  Soojul  Sing's 
party.     If,   on  the  other  hand,  they .  found 
that  it  occurred  on  the  field  marked  C,  they 
must  convict  Sooful  Singh's  party  of  the  riot, 
and  further  proceedings  would  have  to  be 
taken  against  them  for  the  higher  offence 
of  wilful  murder."    In  either  case,  the  Judge 
observes :   "  The  evidence,   in   as  far  as   it 
discloses  that  one  party  was  acting  on  the 
defensive  for   the  protection  of   their  pro- 
perty from  wanton  destruction,  is  such  that, 
if  believed,  that  party  is  entitled  to  an  ac- 
quittal." 

The  Jury,  without  finding  which  story  was 
the  true  one,  brought  in  a  verdict  of  riot 
against  all  the  prisoners;  and  an  additional 
one  of  culpable  homicide  not  amounting  to 
murder  against  Shunker  Sing,  and  abetment 
of  the  said  offence  against  his  partisans. 

The  Judge  has  sentenced  Shunker  Sing 
to  seven  years'  transportation;  his  parti- 
sans, Kukhoor,  Nowrunjee,  and  Peman  to 
five  years'  rigorous  imprisonment;  Sumbul 
Sing,  Choolun,  son  of  Sooful  Sing,  Choolun 
2nd,  and  Buggun  to  one  year's  rigorous  im- 
prisonment. 

Both  parties  appeal;  each  party  sticks  to 
the.  story  originally  told  by  them.  The 
pleader  for  Sumbul  Sing  and  others  urges 
that,  if  the  other  party  were  the  aggressors, 
they  were  acting  in  self-defence,  and  are 
entitled  to  an  acquittal.  The  opposite  party, 
through  their  learned  Counsel,  contend  that* 
the  two  cases  are  separate,  and  that  there  has 
been  no  finding  upon  the  truth  of  the  con- 
flicting averments ;  that  at  any  rate,  if  there 
Was  a  riot  in  which  Sooful  Sing  met  his 
death  in  the  melee,  their  party  should  nqj 
have  been  sentenced  more  severely  thfen  the 
other  party.  *  ^ 
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I  have  read  the  evidence  in  this  case.  Nine 
witnesses  were  examined  before  the 
Sessions  Judge.  Of  the  six  who  deposed 
on  the  side  of  Soofol  Sing's  party,  one 
says  there  was  a  mutual  fight,  but  that  he 
recognized  none  of  the  parties;  one  was 
wholly  discredited  by  the  Judge,  and  is 
said  to  have  told  a  palpable  falsehood ; 
and  four  depose  wholly  in  support  of 
the  averments  of  the  party  represented 
by  Sumbul  Sing,  Choolun,  &c.  Three  wit- 
nesses, on  the  other  hand,  depose  wholly  in 
support  of  the  story  told  by  Shunker  Sing 
and  his  party,  The  local  enquiry  shows 
that  the  scene  of  the  riot  was  on  the  field 
marked  C,  which  had  been  decreed  to  Shunker 
Sing's  party;  and  my  impression  is  that 
Sooful  Sing's  party  were  the  aggressors; 
that  both  parties  being  Rajpoots,  amongst 
whom  a  word  is  followed  by  a  blow,  a  mutual 
fight  took  place,  and  that  in  the  melee  Sooful 
Sing  was  unfortunately  killed  by  a  blow  on 
the  head.  Taking  this  view  of  the  case,  1 
would  mitigate  the  sentence  passed  on  Shun- 
ker Sing  and  his  party,  and  reduce  it  to 
one  year's  rigorous  imprisonment.  The  case 
must  go  before  Mr.  Justice  Glover. 

Mr.  Justice  Glover. — I  concur  with  Mr. 
Justice  Kemp  in  thinking  that  Sooful  Sing's 
party  were  the  aggressors,  and  that  the  other 
side  would  have  been  in  their  legal  exercise 
of  the  right  of  private  defence  of  property 
had  the  affair  not  ended  fatally.  Had  the 
harm  done  been  anything  short  of  death, 
Shunker  Sing  and  his  party  would  have 
been  entitled  to  the  benefit  of  section  104  of 
the  Penal  Code. 

As  it  is,  I  think  the  sentences  proposed  by 
my  colleague  quite  sufficient. 


The  7th  December  1864. 

Present : 

The  Hon*ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Convictions  upon  Evidence  in  Another  Case  and 
without  Defence  of  Prisoners. 

Queen  versus  Bunk  Behary  and  others. 

Committed  by  the  Deputy  Magistrate  of  Jun- 
*   ghyp°re>  and  tried  by  the  Sessions  Judge  of 
Moorshedabad,  on  a  charge  of  wrongful  con- 
finement, 6rY. 

Conviction  of  prisoners  in  two  separate  cases  upon  the 
evidence  recorded  in  another  case,  and  without  taking 
their  defence,  quashed  as  illegal,  with  a  direction  to  the 
Deputy  Magistrate  to  avoid  making  remarks  in  his 
froceedings  calculated  to  foster  bad  frelings  between 
planter  and  ryot. 


These  cases  have  been  referred,  under  the 
provisions  of  section  434,  Act  XXV.  of  1861, 
by  the  Sessions  Judge  of  Moorshedabad. 

It  appears  that  three  ryots  complained 
against  Kalapanee  Factory  servants  of  wrong- 
ful confinement,  and  causing  them  to  execute 
indigo  contracts.  The  Deputy  Magistrate  of 
Junghypore,  Greesh  Chunder  VidyanMun, 
treated  the  cases  as  separate,  but  he  has  con- 
victed the  prisoner  on  the  evidence  recorded 
in  one  case,  that  of  Dole  Gobindo,  without 
taking  their  defence  in  the  otner  two.  There 
are  also  other  irregularities  in  the  proceed- 
ings of  the  Deputy  Magistrate,  which  render 
it  necessary  that  the  sentences  passed  by  him 
in  the  cases  in  which  Ram  Chunder  Mundul 
and  Hem  Chunder  Mundul  were  prose- 
cutors should  be  quashed  as  illegal.  The 
prisoners,  whose  sentences  in  the  case  d 
Dole  Gobindo  have  expired,  must  be  re- 
leased. 

We  also  think  that  the  tone  of  the  roobo- 
karee  of  the  Deputy  Magistrate  disposing 
of  these  cases  is  objectionable.  He  should 
be  informed  that,  in  the  state  of  antagonism 
which  at  present  exists  between  planter  and 
ryot,  he  should  avoid  making  remarks  in  his 
proceedings  calculated  to  foster  bad  feelings. 
The  Judge  will  be  directed  to  call  the  atten- 
tion of  the  Deputy  Magistrate  to  this  point 


The  7th  December  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  GiowrJ 

Puisne  Judges. 

Bribe  (Offer  of— to  Juryman). 

Queen  versus  Bawool  Chunder  Biswas. 

Committed  by  the  Magistrate,  and  tried  by  /^J 
Sessions  Judge  of  Nuddea,  on  a  chargt 
abetting  the  acceptance  by  a  public  servant 
a  gratification. 

Case  of  offering  a  bribe  to  a  Juryman.  Alt 
what  passed  between  the  prisoner  and  the  JurT"f*| 
might  not  have  amounted  to  an  offer  of  a  bribe  to  tkl 
latter,  yet  it  was  held  to  be  so  when  taken  inconi*ct««| 
with  what  passed  between  the  prisoner  and  the  Js 
man's  brother. 

The  prisoner  has  been  convicted,  urn 
section  116  taken  in  connection  with  si 
161  of  the  Indian  Penal  Code,  of  ha 
abetted  the  acceptance  by  a  public 
in  this  case  a  Juryman  (section  21,  III' 
tion  5,  Indian  Penal  Code),  of  a  gratified 
other  than  legal  in  respect  of  his  official  do! 
The  sentence  passed  is  a  fine  of  Rs.  i,coc 
in  default  of  payment,  two  months'  rij 
imprisonment. 
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It  appears  that  a  relation  of  the  prisoner 
was  the  prosecutor  in  a  case  lately  tried 
in  the  Sessions  Court  of  Zillah  Nuddea. 
The  Judge  says  that  the  finding  of  the 
Jury  in  that  case,  who  acquitted  the  prisoner, 
was  directly  in  opposition  to  his  charge  to 
them.  Some  days  after  that  trial,  the  Prin- 
cipal Sudder  Ameen  of  the  district  informed 
the  Judge  that  the  result  might  be  partly 
attributed  to  the  conduct  of  the  prosecution 
in  attempting  by  bribes  to  influence  the 
foreman  of  the  Jury  while  the  case  was 
under  trial.  The  Judge,  deeming  it  his  duty 
to  enquire  into  this  matter,  sent  for  the 
foreman,  Keshub  Nath  Sookul,  who  informed 
him  ihat  the  prisoner  Bawool  Chunder 
Biswas  had  made  him  an  offer  of  money. 
The  Judge  brought  the  subject  to  the  notice 
of  the  Magistrate,  and  the  result  was  the 
committal  of  the  prisoner  to  the  Sessions,  on 
the  charge  above  recorded. 

The  prisoner  is  the  dewan  of  Mr.  Smith,  an 
indigo  planter.  A  relation  of  the  prisoner, 
also  in  the  employ  of  that  gentleman,  was 
severely  maltreated  by  the  ryots ;  his  nose  was 
wholly  or  partially  cut  off,  a  great  indignity 

■  to  a  respectable  native ;  and  the  case  was 
sent  up  to  the  Sessions.    The  Jury,  of  whom 

j  the  prosecutor  in  the  case  was  the  foreman, 
acquitted  all  the  prisoners,  although  the  Judge 
summed  up  for  a  conviction.  The  foreman, 
Keshub  Nath  Sookul,  deposes  that,  while 
the  trial  was  going  on,  the  prisoner  came  to 
him,  and  the  following  conversation  ensued : 

!  -Prisoner. — "  The  nose-cutting  case  is  a  true 
one;  you  must  act  so  that  the  prisoner  may 
be  punished."  Juryman. — "  Influence  is  unne- 
cessary in  this  matter.  I  shall  act  conscien- 
tiously after  seeing  the  evidence."  Prisoner. — 
"  There  is  something  in  this  matter.*  You 
will  go  to  Cutcherry  after  seeing  your 
eldest  brother,  Dwarkanath  Sookul."     Jury- 

*  This  is  a  literal   translation— the  true  meaning  is, 
;  there  is  something  to  be  had  in  this  matter. 


man. — "  This  is  verj  wrong :  you  ought  not  to 
address  such  words  to  a  respectable  man." 
Prisoner. — ■'  I  can  spend  as  far  as  1,000  rupees 
in  this  matter." 

Dwarkanath  Sookul  deposes  that  the  fol- 
lowing conversation  took  place  between  him 
and  the  prisoner :  Prisoner. — "  Your  bro- 
ther is  a  Juryman  in  the  nose-cutting  case ; 
you  know  this  ? "  Dwarkanath. — "  No,  1  do 
not."  The  prisoner  then  offered  the  rupees, 
some  notes,  and  said :  "  Give  these  to  your 
brother,  a^d  speak  to  your  brother,  so  that 
the  prisoners  may  be  punished."  Two  bank- 
notes, one  of  Rs  100  and  one  of  20, 
were  offered  to  the  witness,  but  the  witness 
refused  to  take  them. 

The  pleader  for  the  prisoner  contends  that 
the  evidence  is  not  trustworthy ;  and  that, 
even  admitting  its  credibility,  there  is  no 
legal  proof  of  any  offer  of  a  gratification  to 
the  Juryman,  Keshub  Nath  Sookul. 

We  have  carefully  considered  this  case, 
and  are  of  opinion  that,  although  what  passed 
between  the  prisoner  and  Keshub  Nath 
Sookul,  taken  alone,  might  not  have 
amounted  to  an  offer  of  a  bribe  to  the 
latter,  it  does  so  when  taken  in  conjuction 
with  what  passed  between  the  prisoner 
and  the  witness,  Dwarkanath  Sookul.  The 
prisoner  told  the  Juryman  not  to  go  to 
kutcherry  without  first  seeing  his  brother, 
Dwarkanath  Sookul,  to  whom  the  prisoner 
had  already  tendered  money ;  and  further 
avers  that  he  would  spend  as  much  as  1 ,000 
rupees  in  the  matter.  We  therefore  think  that 
prisoner  intended  the  Juryman  to  be  under 
the  impression  that  the  prisoner  would  give 
him  a  gratification  to  the  extent  of  1,000 
rupees  if  he -would  consent  to  give  a  verdict 
convicting  the  prisoner  in  the  case  in  which 
the  relation  of  the  prisoner  was  the  prose- 
cutor. 

We  confirm  the  conviction  and  sentence, 
and  reject  the  appeal. 
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The  9th  December  1864. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Amendment  of  Charge— Subjects  of  Inde- 
pendent States— Culpable  Homicide— Kidnap- 
ping:. 

Queen  versus  Dhurmonarain  Moitro,  Hara- 
dhun  Bhutto,  Alina  Doss,  and  Bhoysing 
Doss. 

Committed  by  the  Deputy  Magistrate  of  Jul* 
pigoreey  and  tried  by  the  Sessions  Judge  of 
Rung  pore,  on  a  charge  of  abduction,  &c. 

A  Judge  can  alter  or  amend  a  charge  at  any  stage  of 
the  trial. 

The  subject  of  an  Independent  State,  though  not  amen- 
able to  the  British  Courts  on  a  charge  of  culpable  homi- 
cide committed  out  of  British  territories,  may  be  so 
amenable  on  a  charge  of  kidnapping  from  those  terri- 
tories. 

Mr.  Justice  Glover. — This  is  a  very  pain- 
ful case,  and  one  that  speaks  most  unfavour- 
ably for  the  administration  of  justice  in  the 
sab-division  of  Titalya.  An  elderly  man  of 
respectable  status  in  society  and  good  char- 
acter is  carried  off  in  the  face  of  day,  detained 
and  maltreated  in  the  Cooch  Behar  Territory, 
and  his  dead  body  finally  tossed  out  on  the 
road,  without  the  slightest  attempt  at  real  in- 
terference on  the  part  of  the  authorities. 

The  conduct  of  the  Deputy  Magistrate  of 
Titalya  calls  for  the  marked  disapprobation 
of  this  Court.  Had  this  officer  done  his  duty 
in  the  first  instance,  a  man's  life  would  have 
been  saved ;  had  he  done  it  at  any  time,  there 
would  have  been  direct  evidence  on  which  to 
convict  his  murderers.  The  Sub-Inspector 
of  Police  at  the  Bada  Thannah  also  greatly 
neglected  his  duty  in  not  at  once  carrying 
out  the  Deputy  Magistrate's  orders  when 
they  were  at  last  given. 

The  Court  remarks,  moreover,  that  the 
charge  originally  made  by  the  Deputy  Ma- 
gistrate was  altogether  inconsistent  with  that 
officer's  own  estimate  of  the  prisoners'  guilt. 
He  considered  them  guilty  of  having  caused 
Lukeenarain's  death,  and  yet  committed  them 
on  a  charge  of  kidnapping  only. 

The  prisoners'  vakeel  took  two  in-limine 
objections:  The  first  was  that  the  Judge  had 
no  power  to  amend  the  calendar,  or  introduce 
new  charges  after  the  trial  had  commenced. 
The  second,  that,  as  the  crime  of  which  the 


prisoners,  Dhurmonarain  and  Alina,  had  been 
convicted  was  committed  within  the  inde- 
pendent territory  of  Cooch  Behar,  they  could 
only  be  tried  for  it  by  the  Cooch  Behar 
authorities. 

With  regard  to  the  first  objection,  section 
244  of  the  Code  of  Criminal  Procedure  lays 
down  that  it  shall  be  competent  to  any 
Court  before  which  a  trial  is  held,  at  any 
stage  of  the  trial,  to  alter  or  amend  the 
charge.  This  is  what  the  Sessions  Judge 
has  done  in  the  present  instance,  exercising 
the  discretionary  power  given  him  by  section 
245,  and  distinctly  stating  that  the  prisoners 
were  in  no  way  prejudiced  in  their  defence 
by  the  alteration. 

■ 

On  the  second  point,  it  appears  from  a 
return  made  by  the  Sessions  Judge,  in  reply 
to  an  order  of  this  Court,  that  two  of  the 
prisoners,  Dhurmonarain  and  Haradhun,  are 
subjects  of  the  Queen,  their  domiciles  are  in 
the  districts  of  Rajshahye  and  Bogra  respec- 
tively, and  they  themselves  are  only  temporary 
residents  in  the  State  of  Cooch  Behar. 

The  third  prisoner,  Alina,  is  a  subject  of 
Cooch  Behar,  and,  so  far  as  the  actual  homi- 
cide of  Lukeenarain  is  concerned,  is  not 
amenable  to  the  Rungpore  Courts. 

The  domicile  of  the  fourth  prisoner,  Bhoy- 
sing, is  not  stated,  but  as  he  has  been  convict- 
ed of  the  "  kidnapping  "  only,  the  omission 
is  of  no  importance. 

The  evidence  against  the  prisoners  quoad 
the  "  kidnapping "  is  the  deposition  of  the 
deceased's  nephew,  Bhoobun,  and  of  witness 
No.  3,  Radhaneshyo,  corroborated  to  a  cer- 
tain extent  by  that  of  the  deceased's  wife, 
Rajeshurree.  These  witnesses  (Bhoobun 
and  Radha)  swear  that  the  deceased  was  car- 
ried off  from  the  bunder  by  the  prisoners 
and  a  number  of  other  men  to  Cooch  Behar — 
the  cause  of  the  outrage  being  a-  "  jote  "  be- 
longing to  Lukeenarain,  which  the  Cooch 
Behar  authorities  wanted  him  to  relinquish, 
but  which  heJ  steadfastly  refused  to  give 
up.  The  fact  of  the  abduction  is  further 
corroborated  by  the  witness  Bhoobun's  peti- 
tion to  the  Deputy  Magistrate,  presented 
immediately  after  the  occurrence,  in  which 
both  the  carry ing-off  and  the  reasons  for 
it  are  detailed.  Had  the  Deputy  Magistrate 
acted  on  this  petition,  his  present  trial 
would,  in  alfprobability,  have  never  been  holci. 


40 


Criminal 


THK  WIIKLY  REP0RT1R. 


Rulings. 


[VoU 


That  Lukeenarain  was  confined  m  the 
Dootia  kutcherry  in  the  Province  of  Coocn 
Behar,  and  for  the  purpose  above  stated,  is 
proved  by  the  evidence,  as  is  also  that  he  was 
beaten  bv  the  prisoner  Dhurmonaram  whilst 
there;  and  three  other  witnesses  depose  that 
they  afterwards  saw  the  deceased  lying  in 
the  kutcherry  raalkhana  covered  with  a  clotn, 
and  with  a  heavy  stone  on  his  chest,  whilst 
the  prisoners,  Dhurmo  and  Alina,  were  stand- 
ing by,  _    ,  ,. 

I  concur  with  the  Sessions  Judge  in  his 
estimate  of  the  evidence  for  the  defence  ;  it 
is  evidently  tutored,  and  is,  moreover,  opposed 

to  proved  facts. 

The  conviction  of  the  prisoner,  Dhurmo, 
should,  I  think,  have  been  on  "  violent  pre- 
sumption/1 full  legal  proof  being  wanting. 
With  this  reservation  I  confirm  the  bessions 
Tudge's  sentence,  upon  him.  The  eniploy^s 
of  Independent  Cooch  Behar  are,  as  I  know 
from  personal  experience,  lawless  and  violent 
to  a  degree,  and  a  severe  sentence  is  called 

I  also  reject  the  appeals  of  prisoners  Nos. 
7  and  o,  Haradhun  and  Bhoysing. 

With  regard  to  the  prisoner,  Anna,  the 
only  charge  sustainable  against  him  is  the 
kidnapping  (section  363),  and  on  this  I  con- 
vict him,  sentencing  him  to  the  same  punish- 
ment as  the  prisoners  Nos.  7  and  9—1*3.,  7 
years'  imprisonment  in  transportation. 

The  case  must  go  before  Mr.  Justice 
Kemp  with  reference  to  the  last-named 
prisoner,  whose  conviction  of  culpable  ho- 
micide, under  section  304, 1  have  quashed  as 

illegal. 

Mr.  Justice  Kemp.— I  concur. 

The  9th  December  1864. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover,  I 

Puisne  Judges. 

Amendment  of  Charge  (after  Finding  and 
Discharge  of  the  Assessors). 

Queen  versus  Dyee  Bhola. 

Committed  by  the  Officiating  Magistrate  of 
B  alas  ore,  and  tried  by  the  Sessions  Judge  of 
Cuttack,  on  a  charge  of  mufder,  &c. 

*  Case  of  murder.  After  the  finding  and  discharge  of 
the  Assessors,  the  Judge  altered  the  charge  to  culpable 
homicide  not  amounting  to  murder,  and  convicted  the 
accus#  d  on  that  charge.  Ha  ld  that  the  conviction  was 
illegal. 

Mr.  Justice  Glover.— I  think  that  this 
conviction  was  irregular.  By  section  244 
otuthe  Criminal  Procedure  Code/the  Sessions 


Judge  might  have  altered  the  charge  to 
culpable  homicide  not  amounting  to  murder, 
(section  304)  at  any  stage  of  the  trial.  Bat 
in  this  case  the  finding  of  the  assessors  was 
recorded,  and  the  assessors  themselves  dis- 
charged before  the  Sessions  Judge  thought 
of  amending  the  charge.  The  trial  was  over, 
and  the  prisoner  acquitted ;  and  before  he 
could  be  punished  for  the  crime  of  which  the 
Sessions  Judge  has  now  convicted  him,  he 
must  have  been  committed. 

Had,  however,  the  evidence,  on  which  the 
conviction  rests,  been  such  as  to  "prove  his 
guilt,  I  would  not  have  been  inclined  to  in- 
terfere, the  prisoner  not  having  been  pre- 
judiced,  and  substantial  justice  having  been 
done.  But  I  am  not  satisfied  with  the  evi- 
dence, and  think  that  the  prisoner  must  be 
acquitted. 

The  proof  against  the  prisoner  consists  of 
the  depositions  of  the  women  of  his  family. 
The  prosecutor 'himself  (prisoner's  brother) 
was  away  at  the  time,  and  knows  nothinr  of 
these  women.     One,  prisoner's  sister,  states 
that  the  prisoner  and  his  father  abused  the 
deceased,  because  she  had  cooked  the  dinwi 
badly.     Witness  then  went  out  to  her  *ort 
and,  when  she  returned,  found  the  body « 
the  sister-in-law  hanging  to  a  beam ofthe 
house.     She  saw  no  beating.    The  second, 
the  daughter  of  the  prisoner,  was  not  en- 
mined  on  oath.   She  states  that  the  prisoner's 
father  struck,  the  deceased  with  a  stick,  on 
which  she  went  and  hanged  herself. 

The  Sessions  Judge  has  expressed  an 
opinion  that  this  girl's  evidence  is  altogether 
untrustworthy.  . 

The  third,  who  is  the  prisoner's  wife,  m 
as  such  should  not  have  been  examined,  tew 
the  same  story.  The  Judge  discredits  to 
testimony  likewise. 

The  indirect  evidence  is  that  of  two  men, 
who  state  that  they  heard  prisoner  and  hti 
father  say  that  they  had  killed  the  deceased, 
this,  as  the  Judge  admits,  is  no  evident* 
against  the  prisoner  ;  and  of  witnesses  Nos.". 
8,  and  9,  who  depose  that  they  heard  a  no* 
in  the  prisoner's  house,  and  were  told  by  u* 
prisoner's  father  that  the  women  were  squ^ 

bling  inside.  . 

There  was  no  post  mortem  examiDaUon. 
the  body  being  too  far  decomposed  to  adtw 

of  it.  . 

The  Sessions  Judge  comes  to  the  conci* 

sion  that  the  prisoner  killed  his  w^-JJrJ- 
because  there  was  no  one  else  who  could  ni 
done  it.  . 

In  my  opinion,  there  is  no  evidence  t» 
the  woman  died  from  beating  at  all.   Taw 
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the  recorded  evidence  at  its  utmost  value, 
it  merely  supports  a  charge  of  assault,  whilst 
the  sooruthal  papers  show  that  the  deceased's 
neck  was  broken — a  natural  enough  result  of 
banging.  It  is  by  no  means  uncommon  for 
women  of  this  class  to  commit  suicide  when 
thwarted  or  abused  by  their  relatives ;  in 
Upper  India  it  ordinarily  takes  the  form  of 
throwing  themselves  down  wells ;  in  Bengal, 
of  hanging.  I  have  known  of  more  than  one 
instance  of  each  kind,  and  I  think  this  the 
most  reasonable  explanation  of  the  woman's 
death. 

Anyhow,  there  is  no  evidence  to  connect 
it  with  the  beating  inflicted  by  the  prisoner, 
even  if  it  be  considered  proved  that  he  did 
beat  her,  and  I  think  the  man  entitled  to  an 
acquittal. 

The  case  must  go  before  my  colleague, 
Mr.  Justice  Kemp. 

Mr.  Justice  Kemp. — I  entirely  concur  in 
the  remarks  of  my  learned  colleague.  I 
would  even  go  further.  The  conviction,  in 
my  opinion,  was  more  than  irregular ;  it  was 
illegal.  It  is  true  that  section  439  of  the 
Code  of  Criminal  Procedure  enacts  that  no 
trial  or  judgment  shall  be  set  aside  on  appeal 
for  any  irregularity  unless  there  has  been  a 
failure  of  justice.  Now,  in  the  present  instance, 
we  have  the  case  of  a  prisoner  acquitted  of  the 
charge  upon  which  he  was  arraigned,  a  find- 
ing of  the  assessors  recorded — in  short,  a 
complete  trial.  Suddenly  the  Judge  finds 
that  there  is  evidence,  in  his  opinion,  to  con- 
vict on  a  charge  of  culpable  homicide  not 
amounting  to  murder.  The  assessors  are  re- 
called ;  the  prisoner,  an  ignorant  native,  quite 
unconscious  of  what  is  going  on  in  Court, 
makes  no  objection,  or  is  supposed  to  make 
none ;  and  he  is  convicted  of  an  offence  with 
which  he  was  not  charged,  and  respecting 
which  he  had  no  opportunity  of  cross-ex- 
amining the  witnesses  for  the  prosecution, 
who  were  not  even  re-examined.  I  think  that 
this  is  a  substantial  failure  of  justice. 


I  have  read  the  evidence  of  which  my 
learned  colleague  has  given  a  careful  and 
correct  analysis,  and  I  have  no  hesitation  in 
saying  that,  even  if  the  prisoner  had  been 
tried  in  a  legal  form,  I  should  have  acquitted 
him  on  the  evidence  as  it  stands. 

The  prisoner  must  be  released. 


The  13th  December  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp,  Puisne  Judge. 

Jury  (Unanimity  of). 

Queen  versus  Urjoon  Biswas  and  another. 

Committed  by  the  Deputy  Magistrate  of  Ban- 
pore,  and  tried  by  the  Sessions  Judge  of  the 
24-Pergunnahs,  on  a  charge  of  attempt  to 
murder ',  &c. 

When  a  Jury  are  not  unanimous,  the  Judge  is  not 
bound  to  summon  a  new  Jury. 

This  case  was  tried  with  a  Jury.  The 
prisoners  were  arraigned  on  the  charges — 
1  st,  with  attempt  to  commit  murder ;  and,  2nd, 
voluntarily  causing  grievous  hurt.  The  Jury 
acquitted  them  of  the  graver  charge,  and 
convicted  them  of  the  lesser.  The  sentences 
are  not  too  severe,  taking  all  the  circum- 
stances of  the  case  into  consideration. 

The  pleader  for  the  appellants  urges  that, 
as  the  Jury  were  not  unanimous,  the  Judge 
ought  to  have  summoned  another  Jury. 
This  objection  is  clearly  untenable.  The 
Jury  consisted  of  seven  persons,  and  six  of 
them  found  the  prisoners  guilty  (see  section 
328,  Code  of  Criminal  Procedure). 

The  pleader  then  urges  that  there  has  been 
a  misdirection  to  the  Jury ;  but,  on  reading  the 
charge,  I  can  find  none.  Everything  was 
left  to  the  unfettered  judgment  of  the  Jury. 
The  Judge  summed  up  the  evidence  most 
fairly  and  carefully,  and  the  verdict  of  the 
Jury  appears  to  me  fully  borne  out  by  the 
evidence.    1  reject  the  appeal. 
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The  14th  December  1864. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Section  83.  Penal  Code— Capacity  of  a  Child  to 
do  wrong:  (how  to  be  measured). 

Queen  versus  Mussrtmut  Aimona. 

Committed  by  the  Officiating  Magistrate  of 
Furreedpore,  and  tried  by  the  Sessions 
Judge  of  Dacca,  on  a  charge  of  murder. 


crying  out,  ''Sister-in-law,  what  have  yon 
done  ? "  The  mother-in-law  immediately  came 
out  of  the  house,  and  saw  the  prisoner  running 
out  of  the  southern  house  northwards.  Her 
deceased  son,  Infanoola,  then  staggered  out  of 
the  southern  bouse,  crying  "  Father !  mother  !M 
and  fell  down  in  the  courtyard.  The  wit- 
ness observed  a  wound  on  the  right  side  of 
bis  neck,  from  which  blood  was  pouring. 
The  son  never  spoke,  and  died  shortly  after- 
wards. The  prisoner  hid  herself  in  a  "  pat " 
field,  and,  though  searched  for,  was  not  found 


capacity 


until  the  afternoon,  when  she  was  brought 

In   ooortruing  faction  83    of  the   Penal   Code,  the  ;  fa  .      fa      matcrnal  unde 

pacity  of  d>ing  that  which  is  wrong:  is  not  so  much  \  "v*"^  "/  ■"••  ■••»«.•«■»  « 

The  principal  witness,  Afazuddi,  aged 
about  17  years,  brother  of  the  deceased,  de- 
poses :  "  1  went  early  in  the  morning  to  an 
outer  house  of  the  homestead  with  a  hooka 
for  my  father,  the  witness  Pheloo.  As  I  re- 
turned within  the  baree,  I  went  to  the  door 
of  the  southern  house,  and  saw  the  prisoner 
strike  my  brother,  Infanoola,  with  the  sen 
dao  (a  sharp  cutting  instrument  produced 
in  Court),  on  the  neck.  The  prisoner  then 
threw  down  the  weapon,  and  ran  away  to- 
wards the  north  into  a  '  pat '  field.  My  bro- 
ther was  asleep  when  the  prisoner  struck  him. 
My  brother,  after  receiving  the  blow,  rushed 
out  into  the  courtyard,  screaming  out,  *  Father ! 
mother ! '  He  fell  down,  remained  speechless, 
and  died  after  a  short  interval.  Ten  or 
twelve  days  before  the  crime,  the  prisoner 
committed  some  act  of  mischief  in  breaking  a 
bamboo.  My  father  abused  her,  and  my 
deceased  brother  threw  a  small  stick  at  her." 


to  be  measured  by  years  as  by  the  strength  of  the 
offender*!;  understanding  and  judgment.  The  circum- 
stances of  a  case  may  disclose  such  a  degree  of  malice 
as  to  justify  the  application  of  the  maxim  malitia  sup- 
plet  at  a  tern. 

The  prisoner  has  been  convicted  of  the 
murder  of  her  husband.  The  Sessions  Judge 
of  Dacca  has  not  passed  sentence  on  the 
prisoner,  but  has  submitted  the  record  of  the 
trial  for  the  order  of  this  Court,  remarking 
11  that,  as  the  prisoner  is  a  mere  child,  it  ap- 
peared to  him  to  be  out  of  the  question  to 
pass  the  only  sentence  which  the  law  admits 
of  for  the  crime  of  murder — viz.,  death  or 
transportation  for  life/' 

This  is  a  very  painful  case.  The  medical 
officer  deposes  that  the  girl  is  about  10 
years  old.  The  mother-in-law  of  the  prisoner 
deposes  that  the  prisoner  had  been  married 
six  years  to  her  deceased  son,  and  that  her 
age  is  13  years.  The  same  witness,  however, 
admits  that  the  marriage  has  not  been  con- 
summated. We  therefore  think  it  safer  to 
assume  that  the  age  of  the  prisoner  is 
about  10  years,  as  estimated  by  the  medical 

officer. 

» 

The  facts  of  the  case  are  briefly  as  follow ; 
The  night  before  the  murder,  the  prisoner 
slept  with  her  mother-in-law.  Her  husband, 
the  deceased,  a  healthy,  strong  young  man, 
aged  19  or  20,  slept  with  his  brother  in 
another  hut  in  the  same  homestead.  In  the 
morning  early,  the  mother-in  law  woke  up 
the  prisoner,  and  told  her  to  go  about  her 
household  duties.  The  prisoner  went  out 
of  the  house.  Shortly  after  this,  the  mother- 
in-law  heard  her  son,  the  witness  Afazuddi, 


The  witness  thinks  that  this  was  the  motive 
for  the  murder.  The  neighbours  came  up, 
and  saw  the  deceased  lying  in  the  courtyard, 
wounded  and  dying. 

The  medical  officer  deposes  that  there  was 
an  incised  wound  2  inches  long,  f  inch 
broad,  and  from  i  to  i  inch  deep,  on  the 
neck.  The  wound  was  deeper  below  than 
on  the  surface — it  swept  down  by  the  sidfe 
of  the  larynx,  and  cut  through  the  sheath 
of  the  internal  jugular  vein  and  the  cornmon 
carotid  artery.  Death  was  caused  by  this 
wound.  The  wound  could  have  been  inflicted 
by  such  force  as  a  girl  of  the  prisoner's  age 
could  easily  use,  #* 
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We  are  of  opinion  that  the  acts  of  the 
prisoner — viz.,  the  time  selected,  "  when  her 
husband  was  asleep/'  the  weapon  used,  "  a 
sharp  cutting  dao,"  the  place  in  which  she 
struck  him,  "the  neck1'— are,  each  and  all, 
inconsistent  with  any  other  hypothesis  than 
that  her  intention  was  to  kill  her  husband. 
Her  subsequent  flight  and  concealment  evince 
a  consciousness  that  she  had  committed  a 
crime.  Her  defence  is  a  simple  denial.  She 
accounts  for  leaving  the  homestead  by  saying 
that  some  of  her  male  relations,  before  whom 
she  was  not  in  the  habit  of  appearing,  came 
into  the  courtyard,  and  she  therefore  hid  her- 
self behind  the  house.  She  does  not,  how- 
ever, explain  why  she  lett  the  house  at  all, 
or  why  she  remained  concealed  in  the  "  pat  " 
field  till  the  afternoon,  nor  it  is  probable  that 
a  girl  of  her  age  and  humble  station  in  life 
should  be  a  "  purdah  nasheen."  The  defence 
shows  considerable  ingenuity,  but  is  alto- 
gether improbable. 

We  have  now  to  consider  whether  the  pri- 
soner has  attained  (to  use  the  language  of  the 
Penal  Code,  section  83)  '*  sufficient  maturity 
of  understanding  to  judge  o'  the  nature  and 
consequences  of  her  conduct  "  for.  if  not,  she 
has  committed  no  offeree.  Her  age  is  between 
that  period  which  would  protect  her  altogether 
under  the  provisions  of  section  82  and  the 
period  (that  dubious  stage)  which  renders  her 
answerable  for  her  acts,  provided  she  was  con- 
scious of  their  nature  and  consequences,     it 
must  be  remembered  that  the  capacity  of  doing 
that  whicji  is  wrong  is  not  s>  much  to  be 
measured  by  years  as    by  the   strength   01 
the  prisoner's  understanding  an1  judgment. 
One  girl  of  ten  may  have  as  much  cunning 
as  another  of  twelve,  and  in  this  country 
girls  are  very  precocious.    The  Judge  tells  us 
tnat  tne  demeanour  of  the  prisoner  during 
the  trial  showed  great  intelligence,  and  that 


she  was  fully  alive  to  the  responsibility  of 
her  position.  Her  very  defence  appears 
to  us  to  show  ingenuity  and  presence  of 
mind.  The  medical  officer,  a  native  gen- 
tleman, Doctor  Bholanath  Bose,  M.D.,  to 
a  question  put  to  him  by  the  Judge  as  to 
"  whether  the  prisoner  had  sufficient  hv 
"  telligence  to  know  the  nature  of  the  wound 
"  she  was  inflicting/'  answered  :  "  Yes,  I  think 
any  one  who  could  choose  such  a  situation 
as  the  neck,  and  such  an  instrument  as 
the  sen  dao,  to  inflict  a  wound,  most 
have  known  that  the  wound  would  be  a 
deadly  one." 

We,  therefore,  are  of  opinion  that  the 
prisoner  was  doli  capax,  and  that  there 
is  sufficient  reason,  from  the  evidence  and 
circumstances  of  the  case,  to  infer  such  a 
degree  of  malice  as  to  justify  our  applying 
the  maxim  of  malitia  sup  phi  (ctatem. 

Convicting,  therefore,  the  prisoner  of 
murder — and  we  can  convict  her  of  no  other 
offence— the  only  sentence  the  Court  can 
legally  pass  is  one  of  death  or  transportation 
for  life.  But,  taking  into  consideration  the 
age  of  the  prisoner,  we  pass  the  lighter 
sentence  of  the  two — viz.,  transportation  for 
life.  At  the  same  time,  as  we  think  that  the 
is  a  case  in  which  the  Lieutenant-Governor 
will  do  well  to  exercise  the  prerogative  vested 
in  him  of  tempering  justice  with  mercy, 
we  direct  that  this  report  be  submitted  to  His 
Honor  with  our  earnest  recommendation 
that,  under  the  provisions  of  section  54  °* 
the  Code  of  Criminal  Procedure,  be  will 
be  pleased  to  remit  the  punishment  in  part 
to  a  sentence  of  seven  years'  imprisonment 
in  a  reformatory,  if  such  an  institution  exists; 
failing  such,  in  any  jail  to  be  selected  by 
His  Honor,  with  labour  suited  to  the  age  and 
sex  of  the  prisoner. 
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The  1 6th  December  1864. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  fudges. 

» 

Abduction— Enticing— Abetment 

Queen  versus  Srimotee  Poddee  and  others. 

Committed  by  the  Deputy  Magistrate,  and 
tried  by  the  Sessions  Judge  of  Midnapore, 
on  a  charge  of  abduction,  &c. 

The  conviction  of  a  procuress  changed  from  abduction 
to  enticing,  the  woman  alleged  to  have  been  abducted 
having  been  of  mature  age  and  a  free  agent. 

The  conviction  of  the  other  prisoners  also  changed 
from  abetting  wrongful  concealment  under  section  368 
of  the  Penal  Code  to  abetment  under  section  116. 

Mr.  Justice  Glover. — This  conviction  can- 
not, I  think,  be  snstained. 

The  prisoner,  Srimotee  Poddee,  has  been 
convicted  under  section  366  of  the  Indian 
Penal  Code,  and  sentenced  to  7  years'  rigor* 
ous  imprisonment. 

Now,  the  woman  alleged  to  have  been  ab- 
ducted was  20  years  old;  had  been  married 
several  years ;  did  not  care  for  her  husband 
(who,  as  she  says  in  her  deposition,  used  to 
beat  her),  and  was  perfectly  willing  to  ex- 
change her  life  of  drudgery  and  bard  living 
for  that  of  a  Calcutta  prostitute,  whereby  she 
expected  to  get  good  food,  clothes,  and  money. 
All  this  is  derived  from  her  own  statement 
to  the  Sessions  Judge.  Section  366  makes 
use  of  the  words  *'  compelled,  or  knowing  it 
likely  that  she  will  be  compelled ; "  and  again, 
"  forced  or  seduced  to  illicit  intercourse/1 

Now,  it  is  quite  clear  that  the  woman  was 
not  compelled  to  go  to  Calcutta;  she  went, 
or  rather  attempted  to  go,  there  of  her  own 
free  will;  she  was  certainly  neither  forced 
nor  seduced  to  illicit  intercourse;  she  had 
made  her  deliberate  choice;  she  was  a  woman 
of  mature  age,  so  far  as  such  a  subject  was 
concerned,  and  was  determined  of  her  own 
free  will  to  leave  her  husband,  and  become  a 
prostitute  in  Calcutta;  she  started  from  her 
house  with  that  intention;  and  such  a  wo- 
man can  hardly  be  said  to  have  been  seduced, 
as  it  is  quite  evident  that  she  was  too 
ready  to  take  to  bad  courses  without  press- 
ing. 


I  would  therefore  acquit  Mussamut  Sri- 
motee Poddee  on  the  charge  of  abduction 
under  section  366. 

But  there  is  quite  sufficient  evidence  to 
convict  her  of  "enticing"  under  section 
498;  for,  whatever  the  woman  Kishoree's 
secret  inclinations  were,  she  would  have  had 
no  opportunity  of  carrying  them  out  had  not 
Poddee  interfered,  and  would  no  doubt,  but 
for  that  old  procuress,  have  remained  quietly, 
if  not  contentedly,  in  her  husband's  house. 

I  would  sentence  Srimotee  Poddee  to 
the  full  punishment  allowed  under  the  sec- 
tion— viz.,  two  years'  rigorous  imprisonment. 

The  other  prisoners  must  also  be  acquit- 
ted of  the  charge  of  abetting  the  wrongful 
concealment  under  section  368,  because  there 
was  no.  wrongful  concealment  practised,  the 
woman  having  been,  as  I  think,  a  free  agent 
throughout,  and  her  confinement  in  the  pri- 
soner Poddee's  house  being  the  result  of 
her  own  wish,  and  in  furtherance  of  her  own 
plan  for  getting  to  Calcutta  without  the 
husband's  knowledge. 

But  there  is  no  reason  why  they  should  not 
be  convicted  under  section  116;  and  in  ac- 
cordance with  the  provisions  of  that  section, 
I  would  sentence  them  each  to  six  months' 
rigorous  imprisonment. 

Mr.  Justice  Kemp. — I  concur  in  this 
view  of  the  case.  The  offence  of  which  the 
procuress,  Poddee,  has  been  convicted  is  a 
very  serious  one  to  native  society,  and  I  have 
no  hesitation  in  expressing  my  concurrence 
with  the  sentence  proposed  by  my  learned 
colleague.  The  other  prisoners  are  clearly 
guilty  of  aiding  and  abetting  the  offence 
committed  by  Poddee,  and  I  approve  of  the 
proposed  sentence.       >  • 


The  1 9th  December  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

puisne  Judges. 

Recognizances  (Taking  of— without  Conviction 

of  Rioting). 

Queen  versus  Seetaram  Hazra  and  others. 

Committed  by  the  Deputy  Magistrate  ofBood- 
bood,  and  tried  by  the  Sessions  Judgs  of  Wist 
Bur  divan,  on  a  charge  of  rioting,  &fc.     * 
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It  is  not  necessary  that  there  should  be  a  conviction 
of  noting  in  order  to  admit  of  a  Magistrate  taking 
recognizances  to  keep  the  peace. 

The  order  of  the  Deputy  Magistrate  ap- 
pears to  us  perfectly  legal. 

It  is  not  necessary  that  there  should  be  a 
conviction  of  rioting  in  order  to  admit  of  a 
Magistrate  taking  recognizances  to  keep  ihe 
peace.  Section  a8i,  Code  of  Criminal  Pro- 
cedure, lays  down  that,  in  cases  where  the 
Magistrate  shall  receive  credible  informa- 
tion, &c,  he  shall  call  on  them  to  show 
cause  why  they  should  not  be  required  to 
enter  into  a  bond  to  keep  the  peace.  This 
is  precisely  what  the  Deputy  Magistrate 
did.  He  went  himself  to  the  spot,  and  satis- 
fied himself,  both  by  general  inspection  and 
by  evidence.  He  then  called  upon  the  par- 
ties implicated  to  show  cause,  and,  on  their 
not  being  able  to  do  so,  ordered  them  to  en- 
ter into  recognizances.  We  observe  also 
that  the  appeal  to  the  Judge  was  not  on  the 
ground  that  they  had  not  been  duly  sum- 
moned,  but  that  the  evidence  of  their  inten- 
tion to  commit  a  breach  of  the  peace  was 
insufficient. 

This  order  was  correct,  and  the  Sessions 
Judge's  reference  unnecessary. 


The  19th  December  1864. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

[Capital  Sentence— Murder— Provocation. 

Queen  versus  Bhekye,  alias  Sheik  Anser. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  Sylhet,  on  a  charge  of 
murder. 

A  capital  sentence  mitigated  in  ||ie  case  of  murder 
committed  while  under  the  influence  of  provocation 
caused  by  an  intrigue  with  the  wife  of  the  prisoner. 

That  the  prisoner  killed  the  deceased, 
there  can  be  no  question.  He  admitted 
the  fact  to  the  Magistrate,  and  confirmed  it 
at  the  Sessions;  and  that  he  intended  so  to 
kUl  him>  is,  we  think,  quite  clear.  But  there 
iSjao  evidence  that  the  deceased  was  in-, 


veigled  into  the  house  for  the  purpose.  The 
only  witness  who  deposes  to  this  fact  is  the 
prisoner's  own  wife,  who,  in  such  a  matter. 
Is  not  a  legally-qualified  witness,  and  ought 
not  to  have  been  examined.  The  other  wit- 
ness, again,  only  deposes  to  the  prisoner's 
uttering  threats  against  the  deceased,  which, 
under  the  circumstances,  was  not  unnatural. 

We  observe  that  these  two  witnesses  were 
originally  themselves  charged  with  the  crime, 
though  afteiwards  admitted  as  Queen  s  evi- 
dence. 

But,  although  we  consider  the  "inveigle- 
ment "  not  proved,  there  is  ample  evidence  in 
the  prisoner's  own  confession  to  convict  him 
of  murder.  The  nature  of  the  weapon  em- 
ployed, a  heavy  stone  pestle,  the  injuries 
inflicted,  and  the  subsequent  throwing  of  the 
body  into  a  neighbouring  khal,  prove  this; 
whilst  his  averment  that  he  did  not  know 
whom  he  was  beating  is  opposed  to  all  the 
circumstances  of  the  case. 

But,  considering  the  immediate  provocation 
and  the  prisoner's  outrageous  feelings  at 
seeing  a  man  actually  intriguing  with  his 
wife,  we  think  that  a  capital  sentence  is  not 
necessary  for  the  ends  of  justice.  We  there- 
fore sentence  the  prisoner,  Sheik  Bhekye  to 
transportation  for  life. 


The  2 1st  December  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Criminal  Trespass. 

Queen  versus  Jeenut  Bebee,  &c. 

Committed  by  the  Magistrate,  and  tried  by  lb 
Officiating  Judge  of  Cut  tack,  on  a  charge  <f 
criminal  trespass. 

The  entry  by  one  man  on  another's  property,  ae- 
companied  by  the  cutting  down  of  trees  in  that  pro- 
perty, is  criminal  trespass. 

Ws  can  find  no  illegality  in  the  proceedfegs 
of  the  Deputy  Magistrate.  The  possess** 
was  held  to  be  with  the  plaintiff.  The 
entry  by  the  defendant  on  the  property, 
accompanied  with  the  cutting  down  of  the 
trees  in  the  property,  constitutes  the  offence 
of  criminal  trespass.  The  papers  are  re- 
turned to  the  Judge. 
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•       The  21st  December  1864. 

Present : 

1    The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Affray  with  Homicide  (under  Regulation 

VI.  f  x823). 

Queen  versus  Kamaruddy  Bhooya. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  Backer  gunge,  on  a  charge 
of  affray  and  homicide. 

A  sentence  of  rigorous  imprisonment  passed  in  a  case 
of  affray  with  homicide,  under  Regulation  VI.  of  1828, 
quashed  as  illegal,  and  altered  to  one  of  imprisonment 
with  labour. 

Mr.  Justice   Glover. — The  punishment  to 

i    which   the   prisoner  in   this  case  has  been 

r    sentenced  appears  to  be  illegal.     There   is 

no  distinct  finding  in  the  judgment  on  the 

;    question  of  premeditation  ;  but  from  the  tenor 

of  the  Sessions  Judge's  remarks,  and  from  his 

acceptance  of  the  fact  of  the  case  as  detailed 

by  his  predecessor,  before  whom  the  original 

trial  (the  present  case  is  a  supplementary 

one  only)  was  held,  there  can,  I  think,  be  no 

doubt  that  he  did   consider  the    affray    in 

which  the  homicide  occurred  to  have  been 

premeditated. 

Now,  the  offence  was  committed  whilst  the 
old  law  (Regulation  VI.  of  1828)  was  in  force, 
and  this  Regulation  enacts  that  cases  of 
premeditated  affray  with  homicide,  under  Re- 
gulation II.  of  1828,  shall  be  visited  with  a 
minimum  punishment  of  five  years1  imprison- 
ment with  or  without  labour,  with  corporal 
punishment  commutable  to  a  further  term  of 
imprisonment  under  Regulation  II.  of  1834. 

The  Sessions  Judge's  order  therefore  of  one 
year's  rigorous  imprisonment,  passed  as  it  was 
under  the  old  law,  is  illegal,  and  should  be 
quashed. 

Under  section  405  of  the  Criminal  Proce- 
dure Code,  this  Court  has,  in  cases  like  the 
present,  power  either  to  direct  a  new  trial,  or 
to  pass  such  sentence  as  it  shall  deem  right. 

To  order  a  new  trial  would  be  to  cause 
unnecessary  delay,  and  I  would  pass  sentence 
at  once — the  sentence  provided  by  law — viz., 
five  years'  imprisonment  with  labour. 

The  case  must  go  before  my  colleague,  Mr. 
Justice  Kemp. 

Jfr.  Justice  Kemp%—\  concur. 


The  2 1st  December  1864. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Commitment  (by  a  Collector). 

Queen  versus  Bunsee  Sing. 

Committed  by  the  Collector,  and  tried  by  the 
Sessions  Judge  of  Behar,  on  a  charge  of 
false  evidence. 

A  Collector,  trying  a  suit  under  Act  X.  of  1859,  has 
authority  to  commit  to  the  Sessions  Judge. 

The  appellant  in  this  case  was  defended  by 
Counsel,  who  urged  in  his  favour  (1)  that 
the  Collector,  before  whom  the  alleged  perjury 
took  place,  bad  no  authority  to  commit ;  and 
(2)  that  the  evidence  was  insufficient  and 
unsatisfactory. 

We  are  clearly  of  opinion  that  the  Collect- 
or had  jurisdiction.  The  alleged  perjury 
took  place  during  the  trial  of  a  suit  under 
Act  X.  of  1859,  an<*  section  19  of  the  Indian 
Penal  Code  (illustration  a)  lays  down 
that  a  Collector,  trying  a  suit  under  Act 
X.  of  1859,  is  a  Judge.  His  Court,  therefore, 
quoad  this  case,  was  a  Court  of  Civil  Judi- 
cature, and  he  had  power,  under  section  173 
of  the  Criminal  Procedure  Code,  either  to  send 
the  case  to  the  Magistrate  for  commitment  to 
the  Sessions  Judge,  or  to  commit  himself. 

With  regard  to  the  2nd  objection,  we  see 
no  reason  to  interfere  with  the  Sessions 
Judge's  decision.  It  is  very  clearly  proved, 
by  the  testimony  of  many  respectable  witness- 
es, that  the  prisoner  did  sign  his  name  to  the 
documents  he  afterwards  repudiated.  His 
object  in  doing  so  was  to  defraud. 

There  might,  we  observe,  have  been  a  con- 
viction on  the  9th  count  also,  as  the  kistbun- 
dee  referred  to  therein  was  not  only  signed 
by  the  prisoner,  but  was  also  registered  by 
him ;  the  fact  being  proved  by  the  evidence  of 
those  present  at  the  time  and  by  the  endorse- 
ment of  the  registry  office  on  the  back  of 
the  deed. 

As  a  last  'resource,  appellant's  vakeel 
puts  in  a  plea  ad  miser icordiam,  praying  lit 
some  diminution  of  the  punishment ;  but  we 
think  that,  under  the  circumstances  of  the 
case,  a  sentence  of  five  years'  rigoroifs  im- 
prisonment is  by  no  means  too  heavy. 

We  reject  the  appeal,  and  coiyirm  the 
orders  of  the  Sessions  Judge.  # 
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The  2 1  st  December  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Dacoity— Knowingly  haying  in  Possession  Pro- 
perty stolen  in  Dacoity. 

Queen  versus  Abool  Hossein  and  1 1  others. 
Committed  by  the  Magistrate,  and  tried  by  the 

Sessions  Judge  0/ Backer  gunge,  on  a  charge 

of  dacoity,  &c. 

When  stolen  property  is  found  in  the  possession  of 
dacoits,  the  offence  of  "  knowingly  having  In  posses- 
sion "  is  to  be  considered  as  included  in  the  original 
one  of  dacoity,  unless  there  are  circumstances  clearly 
separating  the  one  crime  from  the  other — e.  g.,  length 
of  time,  or  distance. 

Mr.  Justice  Glover.— -This  is  a  case  which, 
under  the  old  law,  would  have  been  one  of 
"  assault  and  plunder ; "  but  the  only  section 
of  the  Penal  Code  under  which  it  can  come 
is  section  391,  and  the  prisoners  were  there- 
fore charged  with  "  dacoity  " 

The  evidence  of  a  large  number  of  witness- 
es proves  that  the  prisoners,  who  were  the 
manjee  and  mullars  of  a  guard-boat,  boarded  a 
merchant-boat,  against  which  they  had  either 
accidentally  or  by  design  struck,  beat  the 
rowers,  and  plundered  their  property.    Their 
excuse  was  that  the  collision  was   brought 
about  by  the  merchant-boatmen's  careless- 
ness, and  that  the  sail   of  the  guard-boat 
bad  been  torn.    The    plundered    boatmen 
went  of!  to  the  police  station,  which  was  not 
more  than  a  mile  distant,  and  complained  to 
the  Inspector.    The  guard-boat  shortly  after 
made    its  appearance,  going  down  stream, 
and    after    some    difficulty     the     boatmen 
were  made  to  bring  to.     On  searching  the 
vessel,  sundry  cloth  and   other  articles  of 
property  were  found,  which  were  sworn  to 
by  the   merchant-boatmen  as  those  which 
the  crew  of  the  other  vessel  had  taken  from 
them.    These  witnesses  also  identified   all 
the  prisoners  as  the  men  who  had  boarded 
their   boat,  and  carried  off  their  property. 
In  their  defence  the  prisoners  state  that  the 
collision  was    the  fault   of    the   merchant- 
boatmen,  and  denied  that  they  either  assaulted 
the   mullars,  or  plundered    their    property. 
None  of  them   called  witnesses,   or  rather 
they    refused  to  examine  them  after  they 
*were  summoned. 

I  see  no  reason  to  interfere  with  the  con- 
viction on  the  first  count.  The  attack  and 
plunder  is  satisfactorily  proved  by  the  evi- 
dence of  a  great  number  of  witnesses,  and 
{he  evidence  of  the  Police  Inspector  and  of 
bis  constables  proves  that  the  stolen  articles 


were  found  in  the  guard-boat  when  ifrwas 
forced  to  bring  to. 

I  confirm,  therefore,  the  sentence  of  two 
years'  rigorous  imprisonment  imposed  by 
the  Sessions  Judge,  and  reject  the  appeal. 

But  the  prisoners  cannot  be  convicted  on 
the  3rd  count  (section  41*)  likewise.  It 
has  been  frequently  ruled  by  this  Court  that, 
when  stolen  property  is  found  in  the  posses- 
sion of  dacoits,  the  offence  of  "  knowingly 
having  in  possession"  is  to  be  consi- 
dered as  included  in  the  original  one  of 
dacoity,  unless  there  are  circumstances 
which  clearly  separate  the  one  crime  from 
the  other— length  of  time,  or  distance,  for 
example.  In  this  case,  the  dacoits  were 
taken    red-handed  within  an   hour    of  the 

plundering. 

I  would  therefore  quash  so  much  or  the 
Sessions  Judge's  order  as  sentences  tbc 
prisoners  to  an  additional  year's  rigorooi 
imprisonment  on   the   third    count  of  tbc 

charge.  .    , 

On  this  point  the  case  must  be  submitted 

to  my  colleague,  Mr.  Justice  Kemp. 
Mr.  Justice  Kemp.—\  entirely  concur. 


The  22  nd  December  1864. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Murder— Capital  Sentence  (Commutation  oft. 

Queen  versus  Baboo  Lall  Jhah. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  Bhaugulpore,  on  a  charge 
0/ murder. 

Though  the  evidence  was  held  to  be  sufficient  to  a»- 
vict  the  accused  of  murder,  yet,  as  the  cwdeoce  gavt 
rise  to  doubts  as  to  the  precise  part  taken  by  the  pn- 
soner,  it  was  thought  safer  to  remit  the  capital  sente*** 
and  pass  one  of  transportation  for  life. 

The  investigation  of  this  case  baa  beefi 
very  carelessly  conducted  by  the  Magistrate ; 
and  evidence  which  would  have  afforded 
most  satisfactory  corroboration  in  maty 
points  has  been  either  neglected  or  altogether 
omitted.  The  Magistrate's  reply  to  a  refer- 
ence from  this  Court  shows  that  neither  the 
kodal  nor  the  earthen-pot  said  to  have  beca 
covered  with  blood  marks  were  subjected  to 
medical  examination ;  whilst  the  pieces  ol 
human  flesh  found  in  the  place  where  the 
murder  is  said  to  have  been  committed  weie 
allowed  to  remain  in  the  hands  of  the  police, 
and  were  never  produced  at  the  trial  at  «B* 
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The  case  against  the  prisoner  is  the  evi- 
dence of  the  woman  Aladee.  She  was  origi- 
nally, with  another  woman,  named  Sahajun 
(likewise  convicted  in  this  case,  but  who  has 
not  appealed),  accused  of  the  murder,  but 
•  was  afterwards  permitted  to  turn  Queen's 
evidence.  Sahajun  testified  against  Baboo 
Lall  before  the  Magistrate,  but  at  the  Ses- 
sions retracted  her  evidence  ;  so  that,  of  direct 
proof  against  the  prisoner,  there  remains 
but  the  deposition  of  Aladee. 

Now,  the  evidence  of  this  one  witness 
would,  in  accordance  with  many  rulings  on 
the  subject,  be  sufficient,  if  there  be  no  rea- 
son to  doubt  its  credibility;  but,  had  it  stood 
entirely  atone,  we  should  have  hesitated  to 
convict  upon  it.  Tnere  are,  no  doubt,  dis- 
crepancies in  it,  noteably  as  to  the  place 
where  the  murder  is  said  to  have  been  com- 
mitted. Aladee,  before  the  Magistrate,  de- 
clared it  to  have  taken  place  in  Sahajun 's 
cooking  hut,  whilst  at  the  Sessions  she 
describes  the  place  as  a  cow-house. 

But,  although  this  be  the  only  direct  evi- 
dence  implicating    Baboo   Lall   as   one    at 
least  of  the  murderers,  there  is  a  consider- 
able amount  of  corroborative  proof  of  the 
woman's   statement    that    the  deceased  was 
murdered  in    Baboo   Lall's    premises.     No 
witnesses  depose  to  the  fact   that,  on   the 
night  of  the  occurrence,  the  deceased  was 
sent  for  by  the  two  women  above  mentioned ; 
they  waited  outside  the  house,  and,  on  de- 
ceased coming  out,  took  him  away  with  them 
(it  should  be  mentioned  here  that  the  deceased 
appears  to  have  intrigued  with  one,  if  not 
both,  of  these  women).    Aladee  states  that, 
before  he  accompanied  them,  he  went  back, 
and  left  his  turban  behind — a  point  corrobo- 
rated by  the  evidence  of  the  deceased's  father, 
who  states  that,  on  enquiry  for  his  son  next 
day,  he  supposed  that  be  had  gone  to  bathe, 
because  he  had  left  his  turban  in  the  house. 

Again,  the  police  who  searched  the  cow- 
house found  mark,s  of  blood  on  the  ground 
(those  marks  are  said  to  have  been  sprinkled 
over  with  ashes),  and  a  small  piece  or  pieces 
of  flesh,  which  the  Inspector  thought  were 
part  of  a  human  finger.  The  relics,  however, 
were  not  sent  in  (why,  it  is  difficult  to  under- 
stand), so  that  the  value  of  this  evidence  is 
entirely  nullified.  On  searching  the  prisoner's 
house,  a  kodal  was  discovered  hidden  between 
the  kotree  and  the  wall;  and  on  it,  as  de- 
posed to  by  the  witnesses  who  were  present, 
were  spots  which  they  believed  to  be  blood 
and  one  or  two  human  hairs ;  these  are  said 
to  have  been  still  on  the  kodal  when  it  was 
sent  in  to  the  Magistrate. 


Again,  there  is  the  evidence  of  the  Deputy 
Inspector  of  Police,  who  states  that  the  wo- 
man Aladee  showed  him  an  earthen  pot 
covered  with,  what  she  stated,  and  what  the 
Deputy  Inspector  believed  to  be,  blood-marks, 
and  likewise  the  mark  of  a  bloody  hand  on 
the  will  of  the  hut  where  the  murder  is  said 
to  have  been  committed.  Mr.  Howard  made 
no  enquiry,  which  is  to  be  regretted,  but 
brought  the  pot  with  him  to  the  station. 
He  does  not  seem  to  have  handed  it  over  to 
the  Magistrate,  or  to  have  taken  steps  to 
ascertain  whether  the  marks  were  blood- 
marks  or  not. 

It  may,  however,  we  think,  be  considered 
proved  that  the  deceased  went  away  with 
the  two  women,  Aladee  and  Sahajun,  to  the 
house  of  one  of  the  prisoner's ;  that  he  was 
never  again  seen  alive;  that  his  body  was 
found  afterwards  in  a  neighbouring  river,  with 
a  tremendous  cut  on  the  neck  and  skull ;  that 
the  appearances  in  the  hut  were  such  as  to 
show  that  somebody  had  been  killed  there ; 
and  that  the  weapon  used  in  the  murder  \va9 
the  kodal  found  in  Baboo  Lall's  house. 

That  the  prisoner  had  ill-feeling  towards 
the  deceased  is  pfoved,  and,  under  the  circum- 
stances, the  feeling  was  a  natural  one  enough. 

Taking  all  this  together,  we  think  that  it 
affords  sufficient  corroborative  evidence  to 
make.u8  receive  Aladee's  testimony  as  true; 
and,  if  that  be  so,  it  is  sufficient  to  convict 
the  prisoner  of  murder. 

But  as  from  this  evidence  there  arises 
some  doubt  in  our  minds  as  to  the  precise 
part  taken  by  the  prisoner,  we  think  it  safer 
to  remit  the  capital  sentence,  and  pass  one  of 
transportation  for  life. 


Vol.  L 


The  26th  December  1864. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Murder—Principals  and  Abettors, 

Queen  versus  Jan  Mahomed  and  Kamoo 

Gazee.  -« 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  Tipperah,  on  a  charge  of 
murder,  &fc. 

When  two  persons  take  an  active  part  in  a  mur- 
der, they  become  principals  in  the  first  degree,  though 
one  of  them  tfhly  may  have  been' the  actual  killer.*  If 


5° 


Criminal 


THE  WEEKLY  REPORTER, 


Xttlings. 


[Vol.  L 


ooe  stood  by  whilst  the  crime  was  being  committed,  he 
would  be  an  abettor. 


Mr.  Justice  Glover.— Tvlz  Sessions  Judge 
convicted  these  Uo  prisoners  of  "abetment 
of  morder,"  and  has  sentenced  them  each 
to  ten  years'  transportation.  This  finding 
is  not  in  my  opinion  tegal.  It  is  held  to  be 
proved  that  both  of  them  struck  the  deceased ; 
at  least  that  is  the  only  meaning  I  can  attach 
to  the  words  of  the  judgment— "  The  wit- 
nesses differ  as  to  which  of  them  first  struck 
the  deceased ;  that  one  of  them  did  so  strike 
him,  is  beyond  doubt ;  that  both  were  actively 
engaged,  I  find  proved."  The  Judge  pmbably 
means  that,  although  both  the  prisoners 
struck  Mahomed  AH,  he  is  not  quite  certain 
as  to  which  of  them  struck  that  particular 
blow  of  which  the  deceased  died. 

This  being  so,  the  prisoners  were  guilty, 
not  of  abetment  of  "murder,"  which  sup- 
poses them  to  have  instigated  or  aided  the 
commission  of  the  offence  otherwise  than 
by  actually  striking  the  fatal  blows,  but 
of  tk)e  murder  itself.  If  one  had  stood  by 
whilst  the  crime  was  being  committed  by 
the  other,  he  would  have  been  an  abettor; 
but,  when  both  take  an  jtctive  part,  they 
become  principals  in  the  first  degree,  though 
one  of  them  only  may  have  been  the  actual 

killer. 

The  assault  was  committed  with  heavy  six- 
feet  lattees,  and  one  blow  on  the  head  frac- 
tured   the    skulh    Whatever    dispute    there 
may  have  been   between  the   parties,   it  is 
clear   that,  at  the  time  the    deceased  was 
struck,  the   prisoners  had  had   the  opportu- 
nity of  cooling  down.    There  was  no  such 
want  of   self-control  as  to  bring  the    case 
under  the  exceptions  to  section  300  of  the 
Penal  Code,  and  the  injuries  were  inflicted 
with  at  least  the  knowledge  that  they  were 
likely  to  cause  death. 

But  this  Court,  although,  under  section  4 1 9 
of  the  Code  of  Criminal  Procedure,  it  has"  the 
power  of  reversing  or  altering  findings  and 
sentences,  cannot  enhance  any  punishment 
that  may  have  been  awarded ;    so  that,  al- 
though it  could  alter  the  conviction  of  "  abet- 
ment of  murder  "  to  that  of  "  murder  "  itself' 
(the     prisoners     having     pleaded     to     that 
charge),  it  could  not  inflict  either  of  the  only 
*vo  punishments  provided   by   law    for  the 
>      crime. 

I  think,  therefore,  that  the  finding  and 
sentence  of  the  Sessions  Judge  should  be 
quashed,  and  that  he  should  be  directed  to 
record  a  legal  finding  on  the  evidence,  and  to 
pass  the  sentence  provided  by  the  Penal 
Cjdc.  *  • 


The  papers  must  go  before  my  colleague, 
Mr.  Justice  Kemp. 

Mr.  Justice  Kemp.— -The  prisoners,  tf 
guilty  of  any  offence,  are  clearly  guilty  of 
murder,  and  not  abetment  of  that  offence. 
I  therefore  concur  in  quashing  the  conviction 
and  sentence,  and  directing  the  Judge  to  re- 
cord a  legal  finding,  and  pass  the  sentence 
prescribed  by  the  law. 


The  30th  December  1864. 

Present  : 

The  Hon'ble  F.  A.  Glover,  Puisne  Judge. 

Murder— Culpable  Homicide  not  amounting 
to  Murder— Jury  (Finding  of)- 

Queen  versus  Uckoor  Ghose. 

Committed  by  the  Joint  Magistrate,  and  tried 
by  the  Sessions  Judfte  of  Moor  shed abad,  on  a 
charge  of  murder,  &c* 

The  finding  of  a  Jury  that,  although  the  accused  kilW 
the  deceased,  the  crime  was  not  murder,  not  because  it 
fell  under  any  of  the  exceptions  aUo*ed  by  law,  but  be- 
cause the  accused  had  no  object  in  killing  him,  »  «* 
a  lepal  finding,  and  does  not  amount  to  aconvictioa  ol 
culpable  homicide  not  amounting  to  murder. 

The  prisoner,  Uckoor  Ghose,  has  been  con- 
victed of  murder  under  section  303  of  the 
Penal  Code,  and  sentenced  to  transportation 
for  life. 

He  urges,  in  appeal  to  this  Court,  that  the 
first  verdict  of  the  Jury  was  intended  to  be 
one  of  "  culpable  homicide  not  amounting  to 
murder;"  that  the  Sessions  Judge  was  bound 
to  receive  and  act  upon  it,  and  had  no  power 
to  order  the  Jury  to  reconsider  their  finding. 
If  this  point  be  made  out,  it  is  of  course 
fatal  to  the  conviction. 

I  have  gone  carefully  over  the  record,  ami 
find  that  the  Judge,  in  his  charge  to  the  Jury, 
made  special  mention  of  the  exception  (Ho. 
4,  section  300,  Indian  Penal  Code)  on  whico 
the  prisoner's  vakeel  relied,  and  left  it  to  the 
Jury  to  decide  whether  or  not  the  prisoner 
was  entitled  to  the  benefit  of  it. 

Their  verdict  was  :  "  We  have  no  doubt 
that  the  prisoner  killed  Nuddee  Ghose.  ** 
think  Nuddee  Ghose  gave  him  no  pro**** 
tion,  but  we  do  not  think  it  murder,  be- 
cause the  prisoner  had  no  object  in  kiUa* 
him." 

This  was  clearly  not  such  a  verdict  * 

could  have  been  received.    The  Jury  **« 

not  entitled  to  pronounce  *  bat  was  the  »*i 

or  to  give  their  own  definition  of  whit  coa- 

I  stituted  "  murder."    Thejr  duty  was  to  ]*V 
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the  facts  of  the  case  as  detailed  in  the  evi- 
dence, and  to  say  whether  Exception  4  of 
section  300  of  the  Penal  Code  applied,  and, 
if  so,  to  find  the  prisoner  guilty  of  the  lesser 
crime  only. 

In  my  opinion  they  disposed  of  this  ques- 
tion adversely  to  the  prisoner  (indeed,  if 
they  believed  the  evidence,  they  could  hardly 
bave  relied  upon  it  for  a  moment),  and  found 
that,  although  Uckoor  Ghose  killed  Nuddee 
Ghose,  the  crime  was  not  murder,  not  because 
it  fell  under  any  of  the  exceptions  allowed  by 
law,  but  because  the  prisoner  had  no  object  in 
killing  him. 


This  was  not  a  legal  finding,  and  the  Jury 
were  properly  directed  to  reconsider  their 
verdict,  with  reference  to  the  exception 
already  brought  to  their  notice.  On  their 
return  to  the  Court,  they  brought  in  a  verdict 
of  "  guilty." 

Taking  all  the  circumstances  into  consider- 
ation, I  think  that  the  first  verdict  was  not 
one  that  could  -legally  be  received  as  convict- 
ing of  culpable  homicide  not  amounting  to 
murder,  and  that  there  is  (no  other  point  of 
law  being  raised)  no  ground  for  disturbing 
the  second  finding  of  "guilty." 

The  appeal  is  rejected. 


4» 
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Withdrawals  of  Complaints,  and  com* 
pounding  Offences. 


Xo.  866. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  the  Sessions  Judge,  Sylhet,  dated 
Calcutta,  the  igth  September  1864. 

(Criminal  Side.) 

Present  S 

The  Hon'ble  C.  B.  Trevor,  Judge. 

Sir, — Wilh  reference  to  para.  5  of  the 
Magistrate's  letter  forwarded  with  your  com- 
munication No.  27  of  the  aoth  ultimo,  1  am 
directed  to  request  you  will  inform  that 
officer  that  withdrawals  of  complaints  and 
compromises  can,  under  section  271  of 
the  Code  of  Criminal  Procedure,  be  per- 
mitted only  in  cases  /ailing  within  Ike  scope 
of  Chapter  XV.  of  that  Lode.  A  party  may 
compound  an  offence  which  consists  only  of 
an  act  irrespective  of  the  intention  of  the 
offender,  and  for  which  the  injured  per- 
son may  bring  a  civil  action,  e.  g.,  assault, 
illegal  confinement,  adultery  (Exception,  sec- 
tion 214,  Indian  Penal  Code),  and  such  like; 
but,  if  he  once  brings  such  an  offence  to  the 
cognizance  of  the  Criminal  Courts,  he  cannot 
withdraw  the  charge.  You  will  be  good 
enough  to  impress  the  above  remarks  on  all  the 
magisterial  officers  subordinate  to  you,  as 
it  is  quite  possible  some  of  them  may  be 
under  a  similar  misconception  of  the  pro- 
visions of  the  law  in  respect  of  cases  com- 
promisable. 

2.  With  reference  to  the  reasons  assigned 
by  the  Magistrate  for  delaying  to  respond 
to  requisitions  for  explanation  made  by  you, 
i  am  to  request  you  will  inform  that  officer 
that  his  Collectorate  duties  cannot  be 
heavier  than,  if  so  heavy  as,  those  of  other 
officers.  Be  this,  however,  as  it  may,  the 
Court  expect  he  will  exercise  a  vigilant 
superintendence  over  his  subordinates,  and 
also  himself  answer  punctually  any  calls  for 
explanation  made  on  him  either  by  yourself, 
or  by  you  acting  under  the  orders  of  the 
High  Court* 


Cumulative  Sentences— Orders  imposing 
Fines— Mode  of  drawing  up  Charges. 

No.  867. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  the  Sessions  Judge  of  Dinagepore, 
dated  Calcutta,  the  19th  September  1864. 

(Criminal  Side.) 

Present : 
The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Sir,— Referring  to  your  Sessions  Returns 
for  the  past  month,  I  am  directed  to  observe 
that  section  109  should  have  been  inserted, 
as  well  as  section  379,  in  the  second  count 
of  the  charge  in  Case  No.  1  of  Statement 
4  (Dinagepore),  as  it  is  under  the  provisions 
of  the  former  that  the  prisoner  was  liable 
to  punishment  under  the  latter  section. 

2.  The  Court  observe  that  the  sentence 
passed  by  you  in  the  above  case  is  illegal. 
It  has  been  frequently  ruled  that,  to  bring 
section  59  of  the  Indian  Penal  Code  into 
operation,  the  punishment  awarded  on  one 
offence  alone  must  be  7  years'  imprisonment. 
Those  7  years  cannot  be  made  up,  as  in  the 
present  instance,  by  adding  two  sentences 
together,  and  then  commuting  the  amalga- 
mated period  of  imprisonment  to  one  of 
transportation.  Such  procedure  would  have 
the  effect  of  introducing  cumulative  sen- 
tences, which,  as  the  Court  in  their  Circular 
No.  16  of  1864  have  stated,  are  not  recog- 
nized by  the  Penal  Code.  The  Court  therefore 
annul  that  part  of  your  sentence  which 
commutes  the  period  ot  imprisonment  to  one 
of  transportation.  The  same  remarks  and 
order  apply  to  the  sentence  in  Case  No.  2 
of  this  Statement. 

3.  The  orcter  imposing  a  fine  in  Case 
No.  9  of  Statement  4  (Maldah)  should  hav* 
been  supported  by  a  clause  commuting  the 
fine,  in  default  of  payment,  to  imprisonment 
for  an  additional  period.  * 

4.  Referring  to  the  charge  in  Case  No.  3 
of  Statement  5,  1  am  to  point  out  that  all 
verbiage  should  be  avoided  in  the  'drawing 
up  of  charges,  and  that  a  strict  adherence 
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to  the  language  of  the  Penal  Code  should  be 
maintained,  while  adopting  the  forms  given 
in  Chapter  XIII.  of  the  Code  of  Criminal 
Procedure. 

5.  In  conclusion,  I  am  to  observe  that 
jour  returns  have,  on  the  whole,  been  care- 
fully and  correctly  drawn  up.  You  will  be 
good  enough  to  explain  to  Mr.  Ravenshaw 
and  Mr.  Linghan  that  both  of  them,  and 
especially  the  latter  officer,  show  a  tendency 
to  enter  into  details  in  the  charges  framed 
by  them,  which  should  be  corrected.  The 
column  of  remarks,  I  am  to  point  out,  is 
the  most  appropriate  place  for  ail  details. 


to  describe  is  punishable,  not  under  that 
section, .  but  under  section  402  of  the  Indian 
Penal  Code. 

3.  The  Court  perceives  that  in  the  ca*e 
above  noticed,  one  "Kishtoo  Mai,  a  confess- 
ing prisoner,  was.  it  is  stated,  acquitted  by 
the  Joint  Magistrate."  If  this  is  really  the 
case,  that  officer  should  be  called  upon  to 
explain  under  what  circumstances  he  ac- 
quitted that  prisoner,  for  the  information  of 
the  Court. 


Form  of  Charge  for  Cases  of  Rape— Amend- 
ment of  Charges— Acquittal  of  Confessing 
Prisoner. 

No.  876. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal^  to  the  Sessions  Judge  of  Moor  she- 
dabady  dated  Calcutta,  the  20th  September 
1864. 

(Criminal  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

Sir, — Referring  to  the  charges  in  Cases 
Nos.  1  and  3  of  Statement  5  of  your  Sessions 
Returns  for  the  past  month,  I  am  directed 
to  observe  that  they  are  incomplete,  inas- 
much as  a  full  denial  of  the  exception  con- 
tained within  section  375  of  the  Indian 
Penal  Code  has  not  been  made,  and  inform- 
ally drawn  up,  since  the  denial  of  the  ex- 
ception should  be  made  in  the  body  of  the 
charge,  and  not  at  the  end  of  it.     You  will 

find  on  the  margin  a 

Form  qf  Charge  in  Rape  Cases.  f orm  Qf  charge  f Or 

"That— on  or  about— at— com-      case* of  ranfc  whirh 
raitted    rape    upon  the  person      casesoi  rape,wnicn 

of—she  not  being  his  wife,  and  the     Court    directs 

under  10  years  of  age,  and  that  _.^.„       in   :      .  ■   i  i 

he  has  thereby    committed    an  VOU   Will  invariably 

offence  punishable  under  section  adoDt  in  future 
376  of  the  I.  P.  Code.  * 

n.  The  charge 
in  Case  No.  5  of  Statement  5  has  also  been 
incorrectly  framed.  You  are  requested  to 
call  the  committing  officer's  attention  to  the 
forms  prescribed  in  Chapter  XIII.  of  the 
Code  of  Criminal  Procedure*  and  to  bear 
Iti  mind  that,  since  the  charge  was  incor- 
rectly drawn  up,  you  were  competent,  un- 
der the  provisions  of  section  244,  Code  of 
Criminal  Procedure,  to  alter  or  amend  it. 
The  joint  Magistrate  has  laid  the  3rd  count 
irk  the  above  charge  under  section  142  of 
the  Indian  Penal  Code.  I  am#to  point  out 
lha*  the  offence  which  that  officer  intended 


Abetment— Trial  by  Jury— Form  of  Charge. 

No.  880. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fori  William  in 
Bengal,  to  the  Sessions  Judge  ofHooghlj, 
dated  Calcutta,  the  21st  September  1864. 

(Criminal  Side.) 

Present ; 
The  Hon'ble  C.  B.  Trevor,  Judge. 

Sir, — With  reference  to  Statement  No.  4  01 
the  Criminal  Returns  submitted  by  you  for 
the  past  month,  I  am  directed  to  observe 
that,  since  the  offence  charged  in  case  No.  1 
is  an  abetment  of  one  which  falls  within 
Chapter  XX.  of  the  Indian  Penal  Code,  it  is  not 
one  to  which  trial  by  Jury  has  been  extended; 
abetments  being  triable  by  Jury  onlv  when 
they  relate  to  offences  which  arc  themselves 
so  triable,  as  you  will  see  from  the  terms 
of  the  Government  Notification,  dated  13th 
October  1864,  published  at  page  3616  of  the 
Calcutta  Gazette.  The  trial  should  have 
been  conducted  with  Assessors. 

2.  As  an  abettor,  when  present  at  the 
commission  of  the  offence  abetted,  is  to  be 
reckoned  a  principal  party,  the  charge  was 
rightly  laid  under  section  494,  Indian  Penal 
Code,  but  you  should  have  inserted  the  words 
a  according  to  the  provisions  of  section  114 
of  the  Indian  Penal  Code  "  between  the  words 
"punishable"  and  "under  section  474-  m 
the  charge,  to  make  it  complete.  The  effect 
of  such  insertion  would  be  to  exhibit  the 
legal  basis  of  the  constructive  charge. 


Lurking  House-trespass  or  House-breaking 
accompanied  with  Theft. 

No.  926* 

From  the  Officiating  Registrar  of  the  Hi 
Court  of  Judicature  at  Fort  Wiitiam 
Bengal,  to  the  Judicial  Commissioner  of 
Punjab,  dated  Calcutta,  the  3rd  October  1S04 
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(Criminal  Side.) 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  C.  B.  Trevor  and 
G.  Loch,  Judges. 

Sir, — I  am  directed  to  acknowledge  the 
receipt  of  your  letter  \\\,  dated  7th  July  last, 
in  which  you  request  an  expression  of  the 
High  Court's  opinion  on  the  provisions  in  the 
Penal  Code  for  the  offences  of  "theft  in  a 
building,"  "house-trespass,"  and  "  lurking 
house-trespass  or  house-breaking/'  with  spe- 
cial reference  to  the  notion  to  which  authorita- 
tive sanction  has  been  given  that,  when  the 
offence  last  named  (lurking  house-trespass 
or  house-breaking)  is.  accompanied  with  the 
actual  commission  of  theft,  a  conviction  un- 
der section  454  or  457  cannot  be  had,  but 
distinct  offences  must  be  held  to  have  been 
committed,  the  one  under  section  453  or  456, 
and  the  other  (theft  in  a  building)  under  sec- 
tion 380. 

2.     In  reply  I  am  to  state  that,  on  mature 

f  consideration,    the     Court    thinks,    though 

;  opinions  to  the  contrary   have  been   given, 

~  that  the  actual  theft  committed  is  evidence 

of  the  intention  with  which  the  main  offence 

— viz.,  the  house-trespass  or  house-breaking 

by  day  or  night — \*  as  committed,  and  that  such 


cases  should  be  dealt  with  under  sections  451' 
454,  and  457  respectively,  as  one  offence  only  ; 
and  that  the  contrary  practice  of  treating  such 
a  state  of  facts  as  constituting  two  separate 
offences  under  the  Penal  Code  is  erroneous. 

3.  The  Court  is  of  opinion  that,  if  a  man 
breaks  into  a  dwelling-house  at  night,  and 
steals  property  there,  the  crime  is  in  its  na- 
ture one  single  and  entire  offence,  and  that  it 
is  dealt  with  as  such  by  the  Penal  Code. 
It  may  be  suggested  that,  if,  under  the  cir- 
cumstances, a  prisoner  is  punished  for  house- 
breaking by  night  under  section  457,  and 
not  for  theft  also,  a  portion  of  the  crime 
committed  is  unpunished.  But  the  Legisla- 
ture probably  considered  that  the  offence  of 
breaking  into  a  house  for  the  purpose 
of  committing  theft  was  so  serious  that  it 
ought  to  be  punished  as  severely  as  if  the 
prisoner  effected  his  object  and  carried  off 
property ;  that  whether  the  criminal  reaped 
the  fruits  of  his  crime  or  not  was,  for  the 
purposes  of  criminal  justice,  wholly  imma- 
terial. 

4.  If  the  prisoner  is  punished  for  house- 
breaking with  intent  to  commit  theft,  as 
the  guilty  intention  is  punished  under  section 
454,  it  seems  difficult  to  say  that  the  portion 
which  is  left  unpunished,  viz,,  the  mere 
taking  of  the  propeny,  is  enough  to  support 
a  criminal  charge. 


*• 
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Grievous  Hurt 

Extract  of  Letter  No.  g68>from  the  Officiating 
Registrar  of  the  High  Court  of  Judicature 
at  Fort  William  in  Bengal,  Appellate  Juris- 
diction, to  the  Sessions  Judge  of  Dinagepore, 
dated  the  25th  November  1864,  purporting  to 
be  the  orders  of  the  Court  on  the  Jail  Deli- 
very Statements  of  Dinagepore  for  September 
1864. 

Case  4 — Statement  4. 

(Criminal  Side.) 

Present  : 
The  Hon'ble  C.  B.  Trevor,  Judge. 

In  the  above  case  the  section  (325)  of  the 
Penal  Code,  under  which  the  offence  is  pun- 
ishable, should  not  have  been  omitted  from 
the  first  head  of  charge.  And,  though  the 
conviction  was  for  "  causing  grievous  hurt/' 
nothing  in  your  remarks  shows  under  which 
of  the  categories  of  "  grievous  hurt "  specified 
in  section  320,  Indian  Penal  Code,  the  of- 
fence fell. 


Trauspartation  (in  lieu  of  Rigorous  Imprison- 
ment)* 

Extract  (para,  jj  of  Letter  No.  970,  dated  the 
ajth  November  1864,  from  Ihe  Officiating 
Registrar  of  the  High  Court  of  Judicature 
at  Fort  William  in  Bengal,  Appellate  Juris- 
diction, to  the  Sessions  Judge  ofBeerbhoom, 
purporting  to  be  the  orders  of  the  Court  on 
the  Beerbhoom  Jail  Delivery  Statements  for 
September  1864* 

Irial  No.  2—Slatement  4. 
(Criminal  Side.) 

Present : 
The  Hon'ble  C.  B.  Trevor,  Judge. 

The  sentence  of  transportation  passed  by 
vou  in  the  case  under  consideration  could 
have  been  awarded  only  in  lieu  of  rigorous 
imprisonment  for  a  similar  term  under  the 
provisions  of  section  59  of  the  Indian  Penal 
Code. 

.     Vol  I. 


House-breaking  by  Night,  followed  by 

Theft 

No.  1042. 

From  the  Registrar  of  the  High  Court,  &fc,  to 
the  Judicial  Commissioner,  Assam,  dated  CaU 
cutta,  the  6th  December  1864. 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  G.  Loch,  and 

C.  Steer,  Judges. 

Sir,— In  reply  to  your  letter  No.  161, 
dated  17th  September  last,  I  am  directed  to 
inform  you  that,  in  the  opinion  of  the  Court,  a 
person  convicted  of  house-breaking  by  night, 
immediately  followed  by  actual  theft,  should 
be  punished  under  section  457,  Indian  Penal 
Code,  as  guilty  of  a  single  offence,  the  theft 
being  regarded  as  evidence  of  the  prior  intent 
to  steal. 

a.  If  it  is  suggested  that  such  a  course 
would  leave  a  portion  of  the  crime  unpun- 
ished, the  Court  would  observe  that  the 
Legislature  probably  considered  that  the 
offence  of  breaking  into  a  house  for  the 
purpose  of  committing  theft  was  so  serious 
that  it  ought  to  be  punished  as  severely  as 
if  the  purpose  had  been  accomplished,  and 
property  carried  off;  the  prisoner's  success 
or  failure  in  point  of  personal  advantage 
reaped  from  his  crime  being,  for  the  pur- 
poses of  criminal  justice,  wholly  immaterial. 
Besides  which,  it  seems  to  the  Court  difficult 
to  say  if,  apart  from  the  guilty  intent,  which 
is  included  in  the  charge  under  section  457, 
the  mere  taking  of  the  property  is  sufficient 
ground  for  a  criminal  charge. 


Filing  of  Oordoo  Translations  of  Sentences  and 
Final  Orders  by  Magistrates. 

No.  1044. 

From  the  Registrar  of  the  High  Court,  &c,  to 
the  Sessions  Judge  of  Tirhoot,  dated  Calcutta, 
the  6th  December  1864. 

(Criminal  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor,  G.  Locb,  and 
C.  Steer,  Judges. 

Sir, — In  .reply  to   your   letter  No.   142, 
dated  the  nth  ultimo,  in   which  you  «fer 
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for  the  Court's  decision  the  question  pro- 
posed by  the  Magistrate,  viz.,  whether  it  is 
necessary  that  an  Oordoo  translation  of  all 
sentences  and  final  orders  passed  by  Magis- 
trates (in  Tirhoot)  shall  be  filed  with  the 
record  under  section  439,  Code  of  Criminal 
Procedure,  now  that  evidence  is  recorded  in 
English  only,  I  am  directed  to  state  that,  in 
the  opinion  of  the  Court,  it  is  still  necessary 
that  the  translation  should  be  filed,  as  enjoin- 
ed by  fhe  section  referred  to,  which  stands 
in  full  force,  notwithstanding  the  fact  that 
the  evidence  is  recorded  in  the  English  lan- 
guage alone. 


Evidence  of  Absent 


Extract  (para.  3)  of  Letter  No.  1069,  dated  10th 


December  186 4, from  Registrar,  High  Court 
&fc,  to  Sessions  Judge  of  Sylhet. 

(Criminal  Side.) 

Present: 
The  Hon'ble  C.  B.  Trevor,  Judge. 

3.  The  Court  notice  that  you  have,  in  two* 
cases  entered  in  Statement  No.  4,  admitted 
the  evidence  of  absent  witnesses  as  recorded 
by  the  Magistrate.  I  am  to  point  out  that 
such  a  course  should  be  adopted  only  under 
exceptional  circumstances  ;  and  in  such 
cases  you  should  satisfy  yourself  that  the 
witness  is  either  dead,  or  that,  for  any  suffi- 
cient cause,  his  attendance  cannot  be  pro- 
cured. The  Court  trust  that  in  both  these 
cases  you  satisfied  yourself  on  these  points. 

*  Case  No,  33,  Sheik  Sookoor  ;  Case  No.  34,  Shan 
Patne  and  another. 
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Production  of  Evidence  of  Improved  Circum- 
stances of  an  Accused  after  Commission  of  the 
Offence  of  which  he  has  been  convicted — Pro* 
cedure  in  the  Investigation  and  Trial  of  an 
Offence  committed  in  September  1854— Trial 
by  Assessors. 

Extract  (paras,  2  and  jj  of  Letter  No.  ro8r, 
from  the  Registrar ',  High  Court,  &c,  to  the 
Sessions  fudge  of  Cut  tack,  dated  the  i$th 
December  1864. 

(Criminal  Side.) 

Present: 
The  Hon'ble  C.  B.  Trevor,  Judge. 

2.  The  Court  notice  in  your  remaiks 
against  the  case  of  the  prisoner  Abkas  Dul- 
sing  (Case  No.  3  of  Statement  4)  that  you 
appear  to  have  accepted  "the  evidence  before 
the  Magistrate1'  in  regard  to  the  improved 
circumstances  of  the  prisoner  after  commis- 
sion of  the  offence  of  which  he  was  con- 
victed, and  to  have  acted  upon  it.  The  Court 
do  not  understand  why  evidence  on  this  very 
important  point  was  not  produced  before  you. 

3.  In  framing  the  charge  against  Jug- 
gernath  Pershad  JBose  (Case  2  of  Statement  5), 
yon  should  have  conformed  to  the  provisions 
of  section  237,  Code  of  Criminal  Procedure, 
and  to  the  instructions  contained  in  the 
Court's  Circular  Order  No.  6  of  1863. 
Although  the  crime  charged  against  the  pri- 
soner was  committed  in  September  1854,  you 
should  have  been  guided  in  your  procedure 
in  regard  to  the  investigation  and  trial  of  it 
by  the  provisions  of  section  4,  Act  XVII.  of 
1862.     The  Court  presume  that,  in  deciding 


this  case,  you  availed  yourself  of  the  aid  of 
Assessors,  and  not  of  "  Jurors/'  as  mentioned 
in  your  remarks. 


Competency  of  Wife  to  give  Evidence  against 

her  Husband. 

No.  1087. 

From  the  Registrar  of  the  High  Court,  &c, 
to  the  Sessions  fudge  of  the  24*Pergunnahs9 
dated  Calcutta,  16th  December  1864. 

(Criminal  Side.) 

Present: 
The  Hon'ble  C.  B.  Trevor,  fudge. 

Sir, — In  continuation  of  my  letter  No. 
107 1  of  the  13th  instant,  I  am  directed  to 
communicate  the  following  observations  on  the 
Sessions  Statements  submitted  by  yoa  for  the 
past  month. 

2.  The  Court  entirely  agree  with  you  in 
the  tenor  of  your  remarks  against  Case 
No.  1 ,  Statement  4,  regarding  the  competency 
of  a  wife  to  give  evidence  against  her  hus- 
band in  this  country.  Of  course,  if  there 
be  other  evidence,  there  are  obvious  reasons 
for  not  requiring  that  the  wife  should  be  put 
into  the  witness-box  to  testify  against  her 
husband ;  but  if  there  be  no  other  direct  evi- 
dence than  hers,  or  if  her  evidence  be  neces- 
sary to  corroborate  that  of  others,  there  is  no 
rule  in  the  law  of  evidence  or  practice  in 
this  country  which  forbids  that  she  should 
in  such  circumstances  be  made  a  witness 
against  her  husband. 
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Procedure  when  a  Judge  considers  an  accused 
innocent  contrary  to  the  verdict  of  the  Jury. 

Extract  (para.  4)  of  Letter  No,  iog2,from  the 
Registrar,  Appellate  High  Court,  to  the 
Sessions  Judge  of  East  Burdwan,  dated  the 
igih  December  1864. 

4.  The  Court  notice  that  a  most  inade- 
quate sentence  has  been  passed  on  the  prison- 
er, Bheekoo  Pattan  (Case  No.  4,  Statement  4). 
As  your  predecessor  was  of  opinion  that  the 
prisoner  was  innocent  of  the  charge  of  cul- 
pable homicide,  contrary  to  the  verdict  deli- 
vered by  the  Jury,  he  should  have  passed  a 
sentence  commensurate  with  the  nature  of 
the  offence  of  which  the  Jury  found  the  pri- 
soner guilty,  and  then  referred  the  case  to  the 
Government  under  section  54,  Code  of  Crimi- 
nal Procedure,  for  remission  of  the  punish- 
ment awarded. 


consequently  the  slightest  ground  for  the  mi- 
tigated sentence  passed  by  you.  As  you 
have  not  passed  a  capital  sentence  in  this 
case,  the  Court  have  difficulty  in  understand- 
ing under  what  circumstances  you  would 
consider  yourself  justified  in  passing  such  a 
sentence. 


Count  for  murder  how  to  be  expressed— Charge 
should  deny  exceptions  in  section  300,  Penal 
Code — Capital  sentences. 

No.  1095. 

From  the  Registrar  of  the  High  Court,  &c.f  to 
the  Sessions  Judge  of  Tipperah,  dated  Cal- 
cutta, the  20th  December  1864. 

(Criminal  Side.) 

Present : 
The  Hon'ble  C.  B.  Trevor,  Judge. 

Sir, — Having  laid  before  the  Court  your 
Criminal  Returns  for  October  last,  I  am  direct- 
ed to  communicate  to  you  the  following  re- 
marks thereon. 

2.  In  the  1st  count  against  the  prisoners 
Kholill  and  three  others,  Case  No.  1  of  State- 
ment 4,  for  "  wilful  murder,"  you  should  have 
used  the  words  "  culpable  homicide  amount- 
ing to  murder."  1  am  further  to  observe  that 
you  have  not  in  the  charge  in  this  case  denied 

fully  the  special  exceptions  contained  within 
section  300  of  the  Indian  Penal  Code,  as  the 
provisos  to  Exception  I.  have  been  wholly 
omitted. 

3.  The  Court  further  remark  that  the 
whole  of  the  circumstances  in  the  above 
case,  as  detailed  by  you,  show  that  there  was 
a  deliberate  intent  on  the  part  of  the  prison- 
ers   to  take    life,   and   that  there  was  not 


Form  of  heads  of  charges  —  Forgery  of  valuable 
security  and  abetment— Giving  and  fabricat- 
ing false  evidence— Burglarious  entrance. 

Extract  (paras.  2,  j,  and 6)  of  Letter  No.  1093, 
from  the  Registrar,  Appellate  High  Court, 
to  the  Sessions  Judge  of  Tipper  ah,  dated  the 
20th  December  1864. 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Loch, 

Judges. 

2.  In  the  case  of  Abdooliab,  Case  No.  2 
of  Statement  4,  the  first  head  of  the  charge 
should  have  stated  that  the  forged  kobalah 
was  a  document  purporting  to  be  a  valuable 
security. 

The  second  head  should  generally  have 
followed  the  wording  of  the  first  head.  The 
abetment  charged  on  this  head  is  not  punish- 
able under  section  109  of  the  Penal  Code,  but 
under  that  section  coupled  with  section  467 
of  the  Penal  Code ;  and  in  order  properly  to 
make  both  those  sections  apply,  it  should 
have  been  declared  that  "  the  act  abetted  was 
committed  in  consequence  of  the  abetment " 
(see  section  109  of  the  Penal  Code). 

3.  With  reference  to  the  remark  in  your 
decision  of  the  case  of  Dymudy  and  two 
others,  Case  No.  5  of  Statement  4, 1  am  to 
observe  that,  if  the  prisoners  had  effected  a 
"  burglarious  entrance,"  the  offence  would 
have  been  "#house-breaking "  rather  than 
"  lurking  house- trespass."  Your  decision, 
which  should  have  determined  this  point,  is 
altogether  silent  as  to  the  mode  of  entry ;  and 
with  reference  to  your  expression  "  burgjarious 
entry/'  I  am  to  request  that  you  will  in 
future  be  careful  to  avoid  using  language 
foreign  to  that  adopted  in  the  Penal  Code, 
the  terms  #  of  which  should  be  invariably 
adopted.  * 
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6.  As  giving  and  fabricating  false  evidence 
arc  distinct  offences  (vide  sections  191  and 
192,  Indian  Penal  Code),  in  accordance  with 
the  provisions  of  section  241  of  the  Criminal 
Procedure  Code,  the  charge  in  the  case  of 
Nejhoo  and  another  (Case  3,  Statement  5) 
should  have  contained  two  heads,  charging 
the  offences  separately. 


Rioting— Using  as  genuine  forged  document — 
Staying  of  trial  in  such  cases— Charge  to  Jury 
in  a  cose  of  abandonment  of  child  by  mother- 
Plea  of  previous  acquittal  in  such  cases  as 
rioting — Communications  regarding  working 
of  Police  Act— Section  59,  Penal  Code  (award 
of  transportation  instead  of  imprisonment)— 
Theft  (committed  before  xst  January  1862)— 
Charge  to  Jury  in  supplementary  trial,  pointing 
out  result  of  original  trial— Rape  (denial  of 
exception  under  section  375) — Highway  rob- 
bery (how  to  be  described  in  charge)— Attempt 
at  rape  (how  to  be  described  in  charge,  and 
form  of  finding)— Murder  (how  to  be  described 
in  charge). 

No.   1099. 

From  the  Registrar  of  the  High  Court,  &c, 
to  the  Sessions  Judge  of  Patna,  dated  Cal- 
cutta, the  20th  December  1864. 

(Criminal  Side.) 

Present : 
The  Hon'ble  C.  B.  Trevor,  Judge. 

Sir, — I  am  directed  to  communicate  the 
Court's  observations  on  your  Sessions  State- 
ments for  September  last. 

2.  The  charge  against  the  prisoners, 
Bhurrut,  Heerun,  and  Girwar  (Case  No.  14 
of  Statement  4),  has  been  improperly  framed. 
It  was  quite  enough  to  have  charged  the 
prisoners  with  the  offence  of  rioting,  pun- 
ishable under  section  147  of  the  Indian  Penal 
Code ;  but  since  the  committing  officer  re- 
solved the  crime  into  its  elementary  facts  in 
the  charge,  all  that  combined  to  constitute 
the  compound  offence  should  have  been  spe- 
cified. The  same  remark  applies  to  the 
charge  in  Case  No.  20  of  Statement  4 
against  the  prisoners  Behatee  and  Nem- 
dharee,  and  to  that  against  Buktour  Singh  and 
JeolalJ  Singh  in  Case  No.  25  of  the  same 
Statement. 

$.  In  the  charge  against  Koolunjun 
Singh,  C&se  No.  16,  Statement  4, 1  am  to  point 
ouUihat  the  prisoner  was  erroneously  charged 


with  forgery  under  the  circumstances  set 
forth  therein, — e.  g.,  in  the  first  head  of 
the  charge  the  "fraudulently  and  dishon- 
estly using  a  forged  receipt  as  an  acquit- 
tance for  money"  does  cot  amount  to 
forgery,  although,  under  section  471,  Penal 
Code,  it  renders  the  offender  liable  to  the 
punishment  for  that  offence.  So  also  with 
respect  to  the  second  and  third  heads  of  the 
charge.  Section  471,  Penal  Code,  should  have 
been  quoted  in  all  these  heads,  since,  without 
its  application,  sections  467,  468,  and  465 
would  not  concern  the  offences  charged.  I 
am  further  to  state  that,  if  the  first  head  of  the 
charge  had  been  properly  drawn  up,  the  fourth 
head  would  have  been  superfluous,  and  I  am 
to  add  that  the  offence  charged  in  the  latter 
is  not  punishable  under  section  471,  Penal 
Code,  alone,  but  under  that  section  coupled 
with  one  of  those  immediately  preceding  it. 

Further,  I  am  to  state  that  the  Court 
is  not  aware  of  any  general  rule  of  the 
nature  of  that  stated  in  your  charge  to  the 
Jury  in  the  above  case.  So  far  from  this, 
if  cases  of  this  nature  be  sent  by  Civil 
Courts  to  the  Criminal  Authorities  for  investi- 
gation, the  latter  should  proceed  with  tbem. 
The  Appellate  Criminal  Court  may  direct 
that  the  preliminary  inquiries  before  the 
Magisterial  Authorities  be  stayed ;  but  if  ibe 
party  accused  be  legally  and  formally  com- 
mitted to  the  Sessions  Court  for  trial,  it  is 
incumbent  on  the  Judge  to  proceed  with  the 
trial,  even  though  requisition  should  have 
been  made  to  the  lower  Court  that  the  trial 
should  be  stayed. 

4.  Your    directions    to    the    Jury    in  the 

trial  of  Mussamut  Jhullya'  (Case  No.  17  of 

Statement  4)  appear  to  the  Court  to  be  quite 

inadequate,  because  the  Jury  had  certainty 

more  to  consider  than  the  single  point  put 

by  you,  viz.,  the  woman's  intention  to  return 

to  the  child,  or  to  wholly  abandon  it.    Tbejl 

might  have  doubted  whether  the  woman  had 

abandoned  her  child  at  all,  or  that  she  was 

the  mother  of  it,   and   although  you  might 

have  had  no  reasonable  doubt  from  the  evM 

!  dence  on  these  points,  yet  it  was  your  duty, 

I  in  summing  up  the  evidence,  to  lay  before| 

1  the  Jury  all  the  facts  requiring  to  be  deter- 

I  mined  by  them. 

I  5.  You  are  requested  to  send  a  copy  of  I 
I  the  first  four  paragraphs  of  your  charge  * 
1  the  Jury  on  the  trial  of  the  prisoners  Behaiee 
and  Nemdharee  (Case  No.  20  of  Statement! 
4)  to  the  committing  officer,  Syud  Zainoddeai[ 
Hossein,  for  his  information. 

6.  I   am    to  observe    that   the    facts,  »| 
1  which  your  remarks  in  the  5U1  para,  of  At 
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charge  to  the  Jury  in  the  above  trial  allude, 
are  not  clearly  before  the  Court.  But  accept- 
ing the  accuracy  of  your  remarks,  the  Court 
desire  to  point  out  that,  under  section  250, 
Code  of  Criminal  Procedure,  the  mere  dis- 
cbarge of  a  person  accused  of  an  offence  such 
as  rioting,  after  his  examination  by  the  Magis- 
trate, but  before  the  preparation  of  the  charge, 
would  not  enable  the  accused  to  plead  any  pre- 
vious acquittal  if  fresh  proceedings  be  taken 
against  him  for  the  same  crime  on  other 
evidence  before  the  same  authority.  In 
order  to  plead  autrefois  acquit  success- 
fully, the  accused  must  have  been  once 
before  formerly  put  on  his  trial  after  the 
charge  had  been  legally  drawn  up,  and  for- 
mally acquitted  under  section  255,  Code  of 
Criminal  Procedure.  The  Court  therefore 
observe  that  the  grounds  on  which  you  have 
considered  the  1st  count  bad  are  not  good, 
and  that  your  rejection  of  the  evidence 
against  the  prisoner  Achumbit  is  the  result 
of  your  misapprehension  of  the  law  on  the 
point  above  set  forth. 

7.  With  reference  to  your  remark  that 
the  proceedings  of  the  Deputy  Magistrate  in 
the  above  case  appear  "to  show  that  the 
separation  of  the  executive  and  judicial 
branches  oft  he  work  is  not  so  complete  as 
it  should  be,"  I  am  to  request  that  you  will 
communicate  with  the  Commissioner  of  the 
Division  regarding  the  working  of  the  Police 
Act  as  observed  by  you  in  cases  coming  before 
you  judicially. 

8.  The  sentence  of  transportation  passed 
on  the  prisoners  Beharee  and  Nemdharee  in 
the  case  under  review  is  not  regular,  inas- 
much as  you  should  have  sentenced  them 
to  rigorous  imprisonment,  and  commuted 
the  same  to  transportation  under  the  provi- 
sions of  section  59  of  the  Indian  Penal 
Code.  Transportation  cannot  be  awarded 
generally  without  the  application  of  section 
59.  The  same  remark  applies  to  the  sen- 
tence passed  on  the  prisoner  Mohun  (Case 
No.  29  of  Statement  4)  and  on  the  prisoner 
JBunsee  (Case  No.  ai  of  Statement  4). 

9.  Under  the  circumstances  stated  in 
your  directions  to  the  Jury  in  the  last-men- 
tioned case,  it  would  appear  that  the  theft,  of 
which  the  prisoner  had  been  previously 
convicted,  had  been  committed  before  1st 
January  1862,  the  date  on  which  the  Indian 
Penal  Code  came  into  force.  Consequently 
section  75  of  the  Indian  Penal  Code  could 
not  apply  to  this  case,  and  should  not  have 
formed  part  of  the  charge.  The  mea- 
sure    of     punishment,    however,    awardable 

ader  section   487  of  Indian  Penal  Code, 


covers  that  which  has  been  adjudged  in  this 
case,  and  the  sentence  will,  therefore,  stand, 
unless  modified  by  the  Court  on  the  appeal 
of  the  prisoner. 

10.  I  am  to  point  out  that,  in  your  charge 
to  the  Jury  in  the  case  of  Pokhune  (prisoner 
in  Case  No.  22  of  Statement  4),  you  should 
not  have  put  before  them  the  result  of  the 
original  trial  to  which  the  present  one  was 
supplementary,  without  qualifying  the  re- 
ference wiih  an  admonition  similar  to  that 
in  your  charge  to  the  Jury  in  Case  No.  25 
of  Statement  4* 

11.  Whith  reference  to  the  first  sentence 
in  your  address  to  the  Jury  in  the  case  of 
Shunkur  Singh  and  others  (Case  No.  4  of 
Statement  4),  the  Court  think  that  it  would 
have  been  preferable  had  you  left  .the  points 
mentioned  by  you  to  be  settled  by  the  Jury, 
instead  of  disposing  of  them  as  in  your  opi- 
nion "  absolutely  certain/' 

12.  In  the  charge  in  Case  No.  26  of 
Statement  4  against  the  prisoner  Sukaroo, 
you  should,  as  required  by  section  237 
of  the  Code  of  Criminal  Procedure  and  the 
Court's  Circular  Order  No.  6  of  1863,  have 
specifically  denied  the  existence  of  the 
exception  under  section  375  of  the  Indian 
Penal  Code. 

13..  The  charge  against  Mohun  (Case  No. 
29,  Statement  4)  is  defective,  inasmuch  as  it 
has  omitted  to  state  that  the  robbery  was 
committed  "on  the  highway/'  The  Court, 
however,  observed  that  your  finding  has  sup- 
plied this  omission.  But  your  address  to 
the.  Jury  does  not  mention  this  important 
ingredient  in  the  offence. 

14.  In  framing  the  charge  in  the  cases 

»o    noted,*the  existence 

*  Muddoo,  Rai,  No.  7.     g    of  the  special  excep- 

Muttroo,  No.  24.        e    lion  contained  with- 

Sobhan,  No.  28.  |     in     section     ^    of 

<"  the  Indian  Penal 
Code  should  have  been  distinctly  denied,  but 
not  such  as  is  enjoined  by  Circular  Order 
6  of  1863,  to  which  the  attention  of  your- 
self and  of  the*  committing  officers  is 
requested. 

15.  In  the  2nd  count  of  the  charge  against 
Muddoo,  Case„No.  7  of  Statement  5,  the 
clause,  "  punishable  under  sections  5 1 1  an^ 
376  of  the  Indian  Penal  Code,"  should  have 
appeared.  The  Court  also  observe  that  you 
have  not  stated  your  own  opinion  rega/ding 
the  finding  on  retrial  of  the  above  case. 
Further,  the  finding  on  each  count  should 
have  been  entered  up  separately  in  tj>e  mofle 
prescribed  iu  section  382  of  the  Code  of  Cri- 
minal Procedure.  •* 
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1 6.  The  Court  request  you  will  address 
the  Superintendent  of  Police,  with  the  view  to 
the  omissions  noticed  in  your  remarks  against 
the  case  of  Rughbeer  and  Jaipal,  No.  19  of 
Statement  5,  being  pointed  out  to  the  Sub- 
Inspector  referred  to. 

17.  In  the  first  head  of  the  charge  against 
Boobhun  and  three  others,  Case  No.  27  of 
Statement  5,  the  offence  should  have  been 
charged  as  "culpable  homicide  amounting 
to  murder,"  and  not  simply  murder.  The 
exceptions  have  not  been  properly  enu- 
merated in  the  denial  of  their  existence,  for 
there  is  no  mention  of  any  of  the  provisos  to 
Exception  L;  and  in  the  5th  Exception  the  very 
important  words,  "  being  above  the  age  of  18 
years/'  have  been  omitted.  A  consent,  I  am  to 
remind  you,  is  not  a  legal  consent,  unless  the 
person  consenting  is  above  that  age.  The 
offence  charged  should  have  been  entered  as 
culpable  homicide  not  amounting  to  murder, 
and  not  merely  "  culpable  homicide,"  which 
is  an  indefinite  term. 

18.  In  the  case  of  Sobhan  (28  of  State- 
ment 5)  the  words,  "and  within  the  cognizance 
of  the  Court  of  Session,"  should  have  been 
added  at  the  end  of  the  1st  and  2nd  heads  of 
the  charge. 

19.  In  conclusion,  I  am  to  request  that 
you  will  communicate  to  the  committing 
officers  concerned  the  foregoing  remarks  of 
the  Court  regarding  the  defective  charges 
noticed  by  them. 


Charge  of  Inveigling,  superfluous— Depriving 
one  of  properly  is  not  cheating. 

Extract  (para,  3)  of  Letter  No.  1108,  from 
the  Regtstrar  of  the  Appellate  High  Court, 
to  the  Sessions  fudge  of  Behar,  dated  the 
22nd  December  1864. 

(Criminal  Side.) 

Present: 
The  Hon'ble  C.  B.  Trevor,  fudge. 

3.  It  was  superfluous,  in  tjie  2nd  head  of 
the  charge  in  the  above  case,  to  have  stated  that 
the  prisoner  Mussatnut  Karee  "inveigled" 
the  prosecutor  with  a  view  to  an  attempt  at 
robbery.  The  offence  described  in  the  3rd 
count  of  the  charge  does  not,  I  am  to  point 
out,  amount  to  "  cheating."  "  Depriving  one 
oS  property  "  may  be  either  theft,  or  extortion, 
or  robbery,  according  to  the  attendant  cir- 
cumstances. 


Summoning  of  police  as  witnesses— Lurking 
house-trespass  and  house-breaking  by  night 
to  be  charged  under  separate  heads— Grievous 
hurt  (provocation). 

Extract  (paras.  8, 14,  and  s$)  of  Letter  No. 
mo,  from  the  Registrar,  Appellate  High 
Court,  to  the  Officiating  Sessions  fudge  */ 
fessore,  dated  the  23rd  December  1864. 

(Criminal  Side.) 

Present: 
The  Hon'ble  C.  B.  Trevor,  fudge. 

8.  With  reference  to  the  remark*  on  the 
trial  of  Somiruddi  Sheikh,  Case  No.  7  of 
Statement  4,  that  the  "  Police  have  not  bees 
made  witnesses  nor  examined,"  I  am  10 
observe  that,  if  he  thought  that  the  Police 
should  have  been  made  witnesses,  your  pre- 
decessor should  have  summoned  them  under 
section  367,  Code  of  Criminal  Procedure. 
Magistrates,  the  Court  observe,  are  not  pro- 
secutors on  the  part  of  Government,  as  Mr. 
Simson  supposes;  but  it  is  their  duty  to 
investigate  every  case  thoroughly,  examining 
both  sides  of  every  case,  and  not  to  be 
satisfied  with  a  mere  superficial  inquiry. 
The  Court  peruse  with  regret  Mr.  Simsos's 
remarks  expressing  dissatisfaction  with  the 
Joint  Magistrate's  proceedings  in  this  case; 
and  request  that  you  will  communicate  the* 
to  Mr.  Allan,  and  that  you  will  inform  him 
that,  if  they  observe  any  persistent  inattentk* 
to  orders  on  his  part,  or  such  remarkable 
neglect  of  his  duties,  they  will  be  compelled 
to  report  his  conduct  to  Government. 

14.  Referring  to  the  2nd  and  3rd  courts 
of  the  charge  against  Puroshoolla  and 
others,  Case  No.  15  of  Statement  4»  I 
to  point  out  that  "  lurking  house-trespt*' 
and  "house-breaking  by  night"  being 
rate  and  distinct  offences,  they  should, 
section  241,  Code  of  Criminal  Procedural 
have  been  charged  under  separate  heads 
the  charge. 

15.  The  Court  observe  that  the  chattel 

against  the  prisoner  Mo»f 
•  Case  No.  17  of       hesh  Byragee* 

Statement  4.  of  two    counts — the 

denying  the  existence  rfl 
grave  and  sudden  provocation,  and  the  dfefl 
admitting  it.    Nevertheless,  both  in  the 
ing  and  judgment  delivered  by  your 
cessor,  this  very  material  point  has  been  i 
nored,  though  a  reference  to  the  section 
the  Penal  Code  under  which  the 
has  been  convicted  and  sentenced  shows 
Mr.  Simson  was  of  opinion  that  no  grai* 
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sadden  provocation  bad  been  established  to 
mitigate  the  grievous  hurt  caused  by  the 
prisoner. 


Oath—Solemn  affirmation. 

Extract  {para.  8)  of  Letter  No.  1 112,  from 
the  Registrar,  Appellate  High  Court,  to  the 
Sessions  Judge  of  Behar,  dated  the  23rd 
December  1864. 

(Criminal  Side.)  0 

Present : 
The  Hon'ble  C.  B.  Trevor,  Judge. 

8.  In  the  charge  against  the  prisoner 
fiunsee  Singh,  Case  No.  12  of  Statement  4, 
and  throughout  your  judgment  in  the  case, 
you  have  used  the  word  "  oath."  The  Court 
presume  that  you  intended  "  solemn  affirma- 
tion under  Act  V.  of  1840"  taken  instead 
of  an  oath. 


Murder  (how  to  be  charged). 

Extract  (para.  3)  of  Letter  No.  1 1 18  >  from  the 
Registrar,  Appellate  High  Court,  to  the  Ses- 
sions Judge  of  West  Bur  divan,  dated  the 
28th  December  1864. 

(Criminal  Side.) 

Present : 
The  Hon'ble  C.  B.  Trevor,  Judge. 

3.  In  the  first  head  of  the  charge  against 
the  prisoners  Bhankoo  Rat  and  three  others, 
Case  No.  3  of  Statement  4,  the  indictment 
Bbould  have  been  for  "  culpable  homicide 
amounting  to  murder."  In  the  denial  of  the 
1st  special  exception  under  section  300, 
Indian  Penal  Code,  it  should  have  been 
stated  that  the  "  provocation  "  was  "  given  by 
the  deceased,"  and  mention  should  have  been 
made  of  the  provisos  to  that  exception; 
Further,  it  was  quite  unnecessary  to  have 
inserted  the  clause  written  within  a  paren- 
thesis, viz.,  "by  section  114,  Indian  Penal 
Cbde,  each  fs  deemed  to  have  committed 
Jie  offence. "  This  remark  applies  also  to  the 
ind  head  of  the  charge. 


Charge  and  finding  to  correspond— Verdict  of 
Jury  for  theft  on  a  charge  of  robbery— 
Etceteras  inadmissible  in  charges— Explana- 
tions not  called  for  to  be  aroided  in  Jail 
Pelivery  Statements. 

V*  I. 


No.  1 1 19. 

From  the  Registrar  of  the  High  Court,  &fc,  to 
the  Sessions  Judge  of  Moorshedabad,  dated 
Calcutta,  the  28th  December  1864. 

(Criminal  Side.) 

Present : 
The  Hon'ble  C.  B.Trevor,  Judge. 

SIr, — 1  am  directed  to  communicate  to 
you  the  Court's  remarks  on  your  Jail  Deli- 
very Statements  for  the  past  month. 

2.  Referring  to  the  case  of  the  prisoner 
Gopal  Doss,  No.  1  of  Statement  4,  the 
Court  observe  that,  if  you  thought  that  the 
evidence  was  not  likely  to  prove  "  house- 
breaking by  night  in  order  to  commit  theft, " 
you  were  competent,  under  ection  244  of 
the  Code  of  Criminal  Procedure,  to  amend  the 
charge.  You  should  not  hr*e  taken  from  the 
Jury  such  a  verdict  as  "house  breaking  by 
night,  in  order  to  the  commission  of  an    of 

fence  punishable  with  imprisonment"  which 
is  not  strictly  in  accordance  with  any  of  the 
heads  of  the  charge,  as,  for  obvious  reasons, 
the  finding  should  always  correspond  with 
at  least  one  head  of  the  charge. 

3.  With  reference  to  the  note  appended 
to  your  remarks  in  the  trial  of  Sakhant 
Sheikh,  Case  No.  2  of  Statement  4,  the  Court 
cannot  understand  how  the  verdict  of  the 
Jury  in  finding  the  prisoner  guilty  of  theft 
only,  although  he  was  charged  with  "rob- 
bery," "would  be  contrary  to  law,"  unless 
they  found  that  violence  had  been  used.  If 
they  disbelieved  the  employment  of  any 
violence,  there  was  nothing  contrary  to  law 
in  their  finding  the  prisoner  gulty  of  theft. 

4.  The  offence,  with  a  view  to  the  com- 
mission of  which  the  prisoner  Rosool  Sheikh, 
Case  No.  3  of  Statement  4,  was  charged  un- 
der section  457,  Indian  Penal  Code,  should 
have  been  specially  mentioned  both  in  the 
charge  as  well  as  in  the  finding.  The  same 
remark,  mutatis  mutandis,  applies  also  only 
to  the  finding  in  the  case  of  the  prisoners 
Khadeeram  Sheikh  and  Boro  Aboo  Sheikh, 
convicted  in  the  same  trial,  while  the 
charge  and  finding  in  the  case  of  the  last- 
mentioned  prisoner  should  have  stated  that 
"the  act  abetted  was  committed  in  conse- 
quence of  the  abetment,"  since,  if  this  were* 
not  proved,  section  109,  Indian  Penal  Code, 
would  not  apply. 

5.  The  Court  notice  that  you  have 'ab- 
breviated the  charges  against  the  prisoner 
Okroor  Ghose,  Case  No.  4,  Statement  4,  by 
introducing  ^  etceteras."     For   the* reason. 
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explained  in  para.  3  of  Circular  Order  No. 
6  of  1863  "etceteras"  are  inadmissible;  ex- 
plicit and  full  statements,  such  as  can  easily 
be  intelligible  to  an  accused,  are  always  re- 
quisite in  charges. 

6.  Adverting  to  the  remarks  recorded 
by  you  on  the  conduct  of  the  Jury  who  tried 
the  above- mentioned  prisoner,  I  am  10  state 
that  the  course  adopted  by  you  was  quite 
correct.  The  Court,  however,  do  not  desire 
that  you  should  enter  into  any  defence  of 
yourself  in  the  statements  submitted  to  the 
Court,  or  that  you  should  spontaneously  put 
such  on  record  elsewhere ;  for,  if  any  explana- 
tion be  required,  the  Court  will  demand  it. 


Security  lor  good  behaviour — Passing  of 
sentences  on  prisoners  punished  in  other 
cases. 

No.  1 1 20. 

From  the  Registrar  of  the  High  Court,  &c,  to 
the  Sessions  Judge  q/Jessore,  dated  Call  ulta, 
the  28th  December  1864, 

(Criminal  Side.) 

Present: 
The  Hon'ble  C.  B.  Trevor,  Judge. 

Sir, — I  am  directed  to  communicate  the 
Court's  observations  on  the  Criminal  Returns 
submitted  by  your  predecessor  for  October 
last. 

2.  As  the  prisoner  Madoo  Muchi  and 
others,  Case  No.  2  of  Statement  4,  committed 


no  offence  under  the  Indian  Penal  Code  ** 
charged  under  the  3rd  count,  their  indict- 
ment on  that  count  and  their  commitment 
on  it  were  entirely  erroneous.  Since  it  ap- 
peared to  the  Deputy  Magistrate  from  the 
evidence  adduced  that  the  prisoners  were 
bad  characters,  being  robbers  by  repute,  he 
should,  as  a  precautionary  measure,  have 
demanded  security  of  them  for  cne  year  under 
section  296  of  the  Code  of  Criminal  Pro- 
cedure, and  then,  on  the  expiry  of  that  term, 
he  could,  if  necessary,  proceed  under  the 
provisions  of  sections  297  and  298  of  that 
Code.  Any  action,  however,  under  each  or 
any  of  the  sections  cited,  should  be  takes 
separately  and  irrespectively  of  any  commit- 
ment to  the  Sessions  for  offences  committed 
under  the  Indian  Penal  Code. 

3.  Although  the  prisoners  Anundo 
Chamar  and  Tarun  Cham  a  r,  Case  No.  3  of 
Sta'ement  4,  had  been  punished  in  other 
cases,  sentence  should  have  been  passed  on 
them  for  the  offences  of  which  they  were 
convicted  in  this  case  also,  in  order  to  pro- 
vide for  the  possibility  of  their  acquittal  on 
appeal  in  the  other  cases.  The  same 
remarks  apply  to  the  prisoners  Anundo  and 
Mea  Jan  in  Case  No.  4,  and  to  the  prisoner 
Madoo  in  case  No.  5  of  the  same  Statement 
You  are  requested  to  bring  to  the  notice  of 
the  District  Superintendent  of  Police  the 
manner  in  which  the  police  investigation 
of  Case  No.  5  of  Statement  4  was  con- 
ducted, if  your  predecessor  has  not  already 
done  so. 
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Vacation  leave  to  Judicial  Officers  to  stand  in 
place  of  Privilege  leave  to  other  Officers. 

CIRCULAR  No.  23. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal  to  all  Civil  fudges,  dated  Calcutta, 
the  fjth  August  1864. 

(Civil  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

It  having  been  brought  to  the  Court's 
notice  that  some  Subordinate  Judges  of 
the  lower  grades,  who  were  absent  from 
their  stations  on  leave  during:  the  Dusserah 
last  year,  did  not  r  join  their  appointments 
immediatelv  at  the  close  of  the  vacation,  1 
am  directed  to  draw  your  attention  to  Rule 
21*  of  the  Uncovenanted  Leave  Rules,  which 
provides  for  loss  of  pay  in  all  cases,  and  for- 
feiture of  appointment  in  some  cases,  in 
which  privilege  leave  is  overstayed.  As 
the  Government  have  ruled  that  vacation 
leave  to  Judicial  Officers  stands  in  the  place 
of  privilege  leave  to  o'hsT  officers,  the 
Court  will  see  that  the  corilitions  under 
which  the  latter  h  granted  are  duly  observed 
where  the  former  is  obtained. 

2.  Accordingly,  in  submitting  any  appli- 
cation for  vacation  leave,  the  Zillah  Judge 
should  distinctly  certify  that  it  can  be 
granted  without  injury  to  the  public  ser- 
vice, or  additional  expense  to  the  State ; 
and  where  an  officer  has  failed  to  rejoin  his 
appointment  in  time  to  sit  on  the  very  day 
the  Courts  re-open  afier  the  Dusserah,  he 
should  be  reported  to  the  Civil  Paymaster 
as  absent  without  leave,  and  his  absence 
brought  to  the  notice  of  the  High  Court. 
Under  Rule  24  no  officer  can  draw  any 
salary  until  his  return  from  vacation  leave. 


Relaxation  of  Rule  regarding  nnpassed  Junior 
Pleaders  in  Principal  Sudder  Ameens'  and 
Judges1  Courts. 

CIRCULAR  No.  26. 

From  the  Officiating  Registrar  of  the  High  Court 
of  Judicature  at  Fort  William  in  Bengal,  to  all 

*2i.  "  An  Officer  who  overstays  privilege  leave  by 
"  not  more  than  one  month  will  forfeit  pay  for  the  period 
"  in  excess,  but  if  he  exceed  his  leave  by  more  than  one 
"  month,  his  office  will  become  vacant.  An  officer  on 
"  privilege  leave  who  may  resign  the  service,  or  who 
"  may  obtain  sick  leave  without  first  rejoining-,  will,  in 
"  the  former  case,  forfeit  his  salary  for  the  period  of  pri- 
"  vilege  leave,  and,  in  the  latter  case,  be  subject  to  the 
**  rules  for  sick  Itave  for  the  whole  period  of  his  absence  " 
*-Vide  Financial  Notification,  dated  13th  April  1864, 
No.  1915. 


Zillah\ Judges,  dated  Calcutta,  the  18th  August 
1864, 

(Civil  Side.) 

Present : 

The  Hon'ble  J.  P.  Norman,  Ofg.  Chief  Jus- 
tice.  C.  B.  Trevor,  G.  LocX  C.  Steer,  and 
W.  Morgan,  Judges. 

Circular  Ord&r  No.  6,  dated  10th  Sep- 
tember 1862,  directing  that  junior  pleaders 
who  had  been  permitted  to  practise  in  the 
Highe*  Courts  should  be  relegated  to  their 
proper  Courts,  as  well  as  the  Court's  later 
orders,  in  particular*  cases,  modifying  the 
Circular  only  so  far  as  to  allow  such  plead- 
ers to  crntinue  to  practise  where  they  were 
practising,  subject  to  their  undergoing  an 
examination  at  the  earliest  possible  period, 
having  in  several  instances  been  felt  to 
operate  as  a  hardship,  the  Court  are  pleased 
to  rescind  the  same,  and  to  observe, 

2.  That  originally  these  pleaders  should 
not,  without  application  to  the  Sudder  Court 
first  made  by  the  Judges,  have  been  admit- 
ted without  examination  to  the  higher  Mofus- 
sil  Courts  ;  a«,  however,  they  have  been  admit- 
ted, and  as  it  appears  that  some  of  them  are 
very  aMe  and  greatly  trusted  pleaders  in 
those  Court*,  and  as  time  has  in  a  measure 
remedied  the  original  error  in  their  appoint- 
ment, the  Court  are  pleased  to  permit  all 
those  junior  pleaders  in  the  Principal 
Sudder  Ameens'  and  Judges'  Courts,  who 
have  not  passed  the  required  examination, 
regarding  whose  character  and  attainments, 
evidenced  by  a  three  years'  course  of  practice, 
the  Judges  are  able  to  certify  to  remain  in 
the  Court  in  which  they  have  been  admitted, 
to  practise  without  any  further  examination. 

3.  In  pursuance  of  this  permission,  the 
Judge  of  each  of  the  Zillahs  under  the  juris- 
diction of  the  High  Court  is  accordingly 
requested,  within  one  month  from  the  receipt 
of  this  order,  to  send  up  a  roll  of  the  persons 
irregularly  admitted  to  practise  under  any 
such  orders  by  the  Zillah  or  other  Judges 
in  his  own  and  the  Principal  Sudder  Ameens' 
Courts,  regarding  whose  character  and 
attainments,  evidenced  in  the  mode  above  in- 
dicated, he  can  certify.  These  persons  will 
then  be  accepted  as  pleaders  of  the  senior 
grade,  and  obtain  their  diplomas  accordingly. 

4.  In  future,  however,  no  one,  under 
any  circumstances,  will  be  admitted  to  'prac- 
tise in  any  of  the  Courts  of  the  Mofussil 
without  having  gone  through  the  probation 
prescribed  by  the  rules  in  force  regulating 
the  admission  of  pleaders,  * 
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Competency  of  the  Head  Clerk  of  Small  Cause 
Court  to  sign  requisitions  t)  other  Courts 
with  a  view  to  the  Service  of  Process. 

CIRCULAR  No.  27. 

From  the  Officiating  Registrar  of  the  High  Court 

of  Judicature  at  Fort  William  in  Bengal,  to 

Judges  of  Courts  of  Small  Causes  in  the  Mo- 

fussil,  dated  Calcutta,  the  6th  September  1864. 

(Civil  Side.) 

Present :  ' 

The  Hon'ble  C.  B.  Trevor,  G.  Loch,  and  C. 

Steer,  Judges. 

The  High  Court,  having  been  informed 
that  a  difference  of  opinion  exists  among 
Judges  of  Small  Cause  Courts  in  the  Mofus- 
sil  as  to  the  competency  of  the  Head  Clerk 
of  such  a  Court  to  sign  a  requisition  to  the 
Judge  of  another  Court  to  cause  a  process  to 
be  served  upon  a  party  residing  within  the 
jurisdiction  of  that  other  Court,  are  pleased 
to  issue  the  following  instruction  on  the 
subject  : — 

2.  As  the  Clerk  of  a  Court  of  Small 
Causes  is  required  by  section  5,  Act  XII. 
of  1 86 1,  "subject  to  the  orders  of  the 
Court,"  to  issue  all  summonses,  warran's, 
orders,  and  writs  of  execution,  the  High 
Court  are  of  opinion  that  the  Head  Clerk 
of  a  Mofussil  Small  Cause  Court  is  compe- 
tent to  sign  requisitions  to  other  Courts  with 
a  view  to  the  service  of  process,  provided  that 
such  requisitions  shall  issue  in  the  name  of 
the  presiding  Judge,  and  be  signed  as  by 
order  of  that  functionary. 


Copies  (not  Translations)  of  Judgment  to  be 
v  furnished  for  Purposes  of  Appeal. 

CIRCULAR  No.  28. 

From  the  Officiating  Registrar  of  the  High  Court 
of  Judicature  at  Fort  William  in  Bengal,  to 
*the  several  Civil  Judges  in  the  Lower  Provin- 
ces, dated  Calcutta,  the  20th  September  1864. 


(Civil  Side.) 
Present : 
The  Hon'ble  C.  B  Trevor,  Judge. 
Frequent  instances  having  occurred  where 
copies  of  translations,   instead   of  copies  of 
judgments,   of  Lower  Courts,  "  written  in 
the  vernacular  language  of  the  Judge,"  have 
been   filed   in   this   Court  with   petitions  of 
appeal,   all  Civil  Judges  are  requested,  in 
complying  with  applications  for  copies  for 
the  purposes  of  appeal,  to  carry  out  the 
requirement  of  the  law '(section  373,  Act 
VIII.  of  1859),  and  furnish  copies,  and  Dot 
translations,  of  their  judgments. 


Exemption  of  Rajah  Indro  Bhooson  Deb  Roy  of 
Newaldangah,  Jessore,  from  personal  attend- 
ance in  the  Courts. 

CIRCULAR  No.  29. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in  Ben* 
gal,  to  the  Civil  Authorities  in  the  Lower 
Provinces,  dated  Calcutta,  the  22nd  Severn- 
br  1847. 

(Civil  Side). 
•  Present: 

The  Hon'ble  C.  B.  Trevor,  Judge. 

The  Court  circulate  for  general  informa- 
tion and  guidance  the  accompanying  copy  of 
a  letter  No.  3023T.,  of  the  10th  instant, 
from  the  Secretary  to  the  Government  of 
Bengal,  exempting  Rajah  Indro  Bhoosun  Deb 
Roy,  of  Newaldangah,  Jessore,  from  personal 
attendance  in  tHe  Courts. 

Copy  No.  3023T. 

From  the  Secretary  to  the  Government  of  Ben- 
gal, to  the  Officiating  Registrar,  High  Court, 
dated  Darjceling,  the  10th  September  /5uf  I 

Sir, — I  am  directed  to  request  that  the 
Hon'ble  Judges  will  have  the  goodness  to 
cause  the  name  of  Rajah  Indro  Bhoosoa 
Deb  Roy,  of  Newaldangah,  Jessore,  to  be| 
included  in  the  list  of  persons  who  baft 
been  exempted  from  personal  attendance  «| 
the  Courts  under  the  provisions  of  seetiqi 
22  of  Act  VIII.  of  1859, 
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Uncovenanted  Judicial  Officers— Time  for  pre- 
paration, and  rate  of  progress,  in  joining 
appointments. 

CIRCULAR  No.  30, 

From  the  Officiating  Registrar  of  the  High 

Court  of  Judicature  at  Fort    William  in 

Bengal  Jo  the  Civil  Authorities,  Lower  and 

Extra  Regulation  Provinces,  dated  Calcutta, 

the  24th  September  1864. 

(Civil  Side.) 

Present : 
The  Hon'ble  C.  B.  Trevor,  Judge. 

In  modification  of  the  Rule  laid  down  in 
Circular  Order  of  the  late  Sudder  Court, 
diied  15th  May  1840,  No.  84,  fixing  the 
time    allowed    to    Native    Judicial   Officers 

to  join  their  appoint- 
*  Rate  of  progress.  10    ments,   and    the  rate 

SSSd).   y  (         yS  ""    at  which  ther  are  re- 
Time  for  preparation,     quired  to   travel,*  the 

one  week.  High        Court      are 

pleased,  with  the  sanction  of  the  Lieutenant- 
Governor  of  Bengal,  to  lay  down  the  following 
rule  for  observance  by  all  Uncovenanted 
Judicial  Officer*  proceeding  by  rail  to  join 
their  appointments,  which  will  place  them,  as 
regards  the  time  allowed  for  the  purpose,  on 
a  fooling  with  Covenanted  Officers. 

2.  Whenever  an  Uncovenanted  Judicial 
Officer  of  any  grade  is  appointed  to  a  station, 
-or  transferred  to  an  appointment,  to  which 
he  may  proceed  by  railway,  he  shall  be 
allowed  1 5  days  for  preparation,  and  one  day 
for  every  100  miles  of  the  distance  he  may 
travel  by  rail. 


Time  for  obtaining  copies  of  judgments— Trans- 
lations—Duty  of  Translators— Dating  of  Judg- 
ments. 

CIRCULAR  No.  31. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  the  Civil  A  uthorities  in  the  Lower 
and  Extra  Regulation  Provinces,  dated  Cat' 
cult  a,  the  3rd  October  1864. 

(Civil  Side.) 

.    Present : 

The  Hon'blefJ.  P.  Norman,  Officiating  Chief 

Justice. 


The  Hon'ble  C.  B,  Trevor,  G.  Loch,  C.  Steer 
and  W.  Morgan,  Judges. 

The  High  Court  having  had  before  them 
instances    of   the    abuse    of    the   provision 

Blade    by  sec- 

58.—"  Section  333  directs  that  the  f  ;ftn     -  i  „     ^ 

"period  allowed  for  appeals  shall  be  A  U"     33  3     Ot 

"reckoned  exclusive  of  the  time  re-  Act     VI J  I.     of 

"auisite  for  obtaining  a  copy  of  the  1 859,  W  h  i  C  h 

"decree  appeal  against.    In  grant-  n  rV e  *  r  s  k  ~  « 

"ing  copies  of  decrees,  therefore,  PJ  C  S  C  T 1  b  e  S 

"the  lower  Courts  will  be  careful  to  the  period 

"endorse  on  them  the  date  of  applica-  Within 

"tion  for  copies  and  the  date  when  „,u:„u    «- 

"such  copies  were  ready  for  delivery  *mcn    an    ap- 

"to  the  appellant.  When  the  renui-  peal    18    to    be 

">ite  stamps  are  not  filed  with  the  nreferroH 

"petition,  the  date  of   application  V^aIu 

"must  be  considered  to  be  that  on  a  "   a       t  n   e 

"which  the  stamps  were  filed,  and  mode         in 

"the    Mohurrirs  were    enabled  to  which     that 

"commence  the  preparation  of  the  •    j    • 

"ropies.    The  endorsement,  there-  Pen<>a    1  3    t  O 

"fore,  must  always  state  on  what  be    Calculated, 

'Mate  the  stamp-papers  were  deposit-  rje<iire     m»    *0 

"ed.     The  Appelate  Court  sKould  QeS,re4  me    *0 

"be  careful  to  notice  any  delay  in  rcQueSt  your 

"furnishing  these  copies.''  Strict  atten- 
tion   to   para. 
58  of  the  Circular  of  the  late  Sudder  Court 

of  the  29th  July  1859,  No.  23,  which,  for 
facility  ot  reference,  is  transcribed  in  the 
margin. 

2.  It  is  evident  from  instances  before 
the  Court  that  a  longer  time  than  contem- 
plated by  law  for  obtaining  copies  of  judg- 
ments occurs.  The  delay  is,  in  some  cases, 
attributable  entirely  to  the  parties,  who,  in 
order  to  uain  more  time  for  filing  an  appeal, 
purposely  fail  to  put  in  the  requisite  quantity 
of  stamp- paper  to  enable  the  Court  to  prepare 
the  copy  of  the  judgment  asked  for,  and  they 
supply  the  deficiency  by  putting  in  other 
sheets  of  stamp-paper  from  time  to  time.  To 
remedy  this  objectionable  practice,  the  Court 
directs  that  the  lime  allowed  for  obtaining 
a  copy  shall  not  begin  to  count  till  the  whole 
of  the  requisite  pieces  of  stamp- paper  for  the 
copy  are  put  in. 

Accordingly,  the  date  on  which  the  stamp- 
papers  were  deposited  requiring  to  be  endorsed 
on  the  copy  granted,  shall  be  understood  \p 
signify  the  date  on  which  the  last  piece  was 
deposited. 

3.  The  delay  is  sometimes  caused  by  the 
non-translation  of  English  judgment  in  proper  . 
time ;  copies  of  which  are  required  by  the  par- 
ties to  enable  them  to  draw  up  their  petition  of 
appeal.  It  should  be  considered  a  part  of  the 
duty  of  the  translators  attached  to  each  Court 
to  prepare  these  translations  with  as  little  delay 
as  possible,  and  the  Judges  are  requeste^to 
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see  that  this  branch  cf  their  duty  is  properly 
performed  by  their  translators. 

4.  Translators  were  not  originally  enter- 
tained for  this  purpose,  their  duty  having 
been  to  translate  the  pleadings,  which,  under 
the  old  procedure,  were  very  voluminous; 
now,  however,  they  have  little  or  nothing  to 
do  in.that  way,  and  their  services  ought  there- 
fore to  be  employed  in  making  the  vernacular 
translations  of  the  judgments,  and  they  should 
be  made  to  understand  that  this  is  now  the 
most  important  part  of  their  duty.  The 
Judge  on  his  part  should  examine,  sign,  and 
date  the  translation  on  the  day  on  which  he 
certifies  it  is  correct. 

5.  It  has  also  been  brought  to.  the  notice 
of  the  Court  that  it  was  the  practice  in  some 
of  the  lower  Courts,  and  may  be  so  still, 
for  the  Judge  to  pronounce  his  decision  at 
the  close  of  the  trial ;  but  not  to  write  his 
judgment  until  several  dayss>fter,  and  when 
he  put  it  in,  to  give  it  the  date  on  which  the 
decision  was  pronounced.  This,  the  Court 
desire  me  to  point  out,  is  a  practice  entirely 
at  variance  with  the  injunction  contained  in 
section  185  of  the  Code  of  Civil  Procedure, 
which  requires  the  judgment  to  be  dated 
and  signed  in  open  Court  at  the  time  it  is 
pronounced,  and  it  is  from  the  date  on  which 
the  written  judgment  is  pronounced  and 
signed  that  the  time  allowed  for  appealing, 
subject  to  the  exclusion  of  the  period  required 
for  obtaining  a  copy  of  the  decree  appealed 
against,  should  invariably  be  reckoned. 


dinate  to  them,  through  the  Divisional  Conv 
missioners. 


Peon's  Badges  and  Belts. 

CIRCULAR  No.   33. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  Willicm  in 
Bengal,  to  all  Z ill  ah  Judges,  dated  Calcutta, 
the  25th  October  1864. 

(Civil  Side.) 

^  Present : 

The  Hon'ble  C!  B.  Trevor,  Judge. 

The  Court  are  pleased  to  direct  that  ail 
peons  under  Act  V.  of  1863,  attached  to  your 
own  Court  and  the  Courts  subordinate  to  you, 
be  supplied  with  belts  and  badges  of  a  uniform 
pattern,  care  being  taken  that  the  inscription 
on  the  badges  embodies  the  particulars  re- 
quired by  section  5  of  the  Act.  The  badges 
should  be  of  the  same  size  and  shape  as  those 
ordinarily  worn  by  peons,  and  care  should  be 
taken  to  untilize  the  old  badges  as  far  as  pos- 
sible. 

2.  The  Judge  of  each  District  will  be 
good  enough  to  furnish  the  Court  with  an  ac- 
count of  the  expenditure  on  the  above  purpose 
in  due  course  for  his  own  Disrict. 

3.  The  Judges  of  Small  Cause  Courts 
have  been  addressed  separately  on  the  subject. 


Submission  of  Budget  Estimates  by  Civil  and 
Criminal  Authorities. 

CIRCULAR  No.  32. 

From  the  Officiating  Registrar  of  the  High 
jCourt  of  Judicature  at  Fort    William  in 
Bengal,  to  all  Zillah  Judges,  dated  Calcutta, 
the  i8lh  November  1864. 

(Civil  Side.) 

Present : 
Tne  Hon'ble  C.  B.  Trevor,  Judge. 

At  the  request  of  the  Government,  the 
Court  are  pleased  to  direct  trj^t  all  Civil  and 
Criminal  Authorities  subordinate  to  the  High 
fcourt  submit  their  Budget  Estimates  in 
future  to  the  Deputy  Auditor  and  Accountant- 
General  ;  those  of  the  Courts  of  Civil  and 
Sessions  Judges  and  of  the  Civil  Courts 
subordinate  to  them,  through  the  Zillab 
J  adges  :  and  those  of  the  Courts  of  Magistrates 
ot  Districts  and  of  Criminal  Courts  subor- 


Pauper  Suits— Recovery  of  Stamp  Fees. 

CIRCULAR  No.  34. 

From  the  Registrar  of  the  High  Court  of  Judi- 
cature at  I1  ort  William  in  Bengal,  to  all  CM 
Judges,  dated  Calcutta,  the  joth  November 
1864. 

(Civil  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

It  having  been  brought  to  the  notice  of  the 

Vide  See  Orders  No.      Court  that  the    monthly 

11,  dated   13th  April    returns  enjoyed  in  the 
I8iC^a?dKNo'o22idatcd     Circulars    of    the   late 

2nd  October  1846.  0    ,,         ~      _^ 

Sudder  Court,  as  per 
margin,  are  "  frequently  delayed  for  a  very 
considerable  period,"  and  that  the  recover 
of  the  Govern nu  nt  does  on  account  of  stamp 
fees  in  pauper  suits  is  rendered  almost  impos- 
sible by  the  delay  in  informing  the  Collector  of 
the  decisions  of  the  Civil  Courts  in  such  soils, 
the  following  instructions  are  issued  for  the 
guidance  of  Zillah  Judges,  who  will  also  eo- 
force  their  observance  upon  thfe  subordinate 
Courts. 


1 864.  J 
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2.  Tne  Civil  Court  which  decides  pauper 
suiis  is  required,  by  section  309,  Act  VIII.  of 
1859.  to  calculate  the  amount  of  stamps 
which  would  have  been  paid  by  the  plaintiff 
if  he  had  not  been  permitted  to  sue  as  a  pau- 
per, and  such  amount  is  declared  to  be 
recoverable  by  Government  from  any  party 
ordered  by  the  decree  to  pay  the  same.  The 
Court  desire  that,  whenever  a  decision 
is  passed  in  favour  of  a  person  suing  in 
formd  pauperis,  the  Judge  deciding  will 
immediately  intimate  the  fact  to  the  Collec- 
tor of  the  District,  and  inform  him  simulta- 
neously of  the  amount  of  stamp-fees  deter- 
mined under  the  law  above  cited,  as  well  as 
the    names    of    the    parties    by    whom    the 


amount  is  decreed  to  be  payable,  and  such 
other  particulars  relative  to  the  parties,  viz., 
place  of  abode,  occupation,  &c. — as  will  enable 
the  Collector  to  recover  the  dues  of  Govern- 
ment. 

3.  In  cases  in  which  the  amount  decreed 
is*  paid  into  Court,  the  Judge  should  deduct 
whatever  sum  is  due  from  the  judgment-cre- 
ditor as  stamp  fees,  undtr  Section  309,  Code 
of  Civil  Procedure.  When  any  such  sum  i* 
deducted  from  the  amount  decreed,  informa- 
tion should  be  given  to  the  Collector  with  a 
view  to  his  making  an  application  to  have 
it  made  over  to  him  for  the  purpose  of  being 
duly  credited  to  Government. 


CIVIL  CIRCULAR  ORDER  OF  THE  HIGH  COURT. 


HOLIDAYS  FOR  1865. 

CIRCULAR  No.  35. 

To  the  Civil  Judges  in  the  Lower  Provinces*  High  Court  of  Judicature  at  Fort  William  in 

Bengal,  dated  the  igth  December  §864. 

(Civil  Side.) 

Present: 
The  Hon'ble  C.  B.  Trevor,  Judge. 

It  is  hereby  notified  for  general  information  that  the  High  Court  and  its  subordinate 
Civil  Courts  will  be  closed  in  the  year  1865  on  the  dates  indicated  in  the  following  Memo- 
randum : — 

LIST  OF  THE  HOLIDAYS  FOR  THE  YEAR  1865. 
[ Not  printed,  as  unnecessary.  ] 


1  .•   * 
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Form  of  License  to  Plead 

CIRCULAR  No.  36. 

From  the  Registrar  of  the  High  Court  of  Ju- 
dicature at  Fort  William  in  Bengal  to  the 
Civil  Judges  of  Zillahs  Dinagepore,  Shaha* 
lad,  Chittagong9Fast£urdwan,Mymensingt 
Hung  pore,  Tipperahy  Patna,  Backer  gunge, 
Hooghly  .Dacca,  CuttackfMidnapore,Jessore, 
Beerbhoom,  Purneah,  and  Sylhet,  dated  the 
29th  December  1864. 


(Civil  Side.) 


Present : 
The  Hon'ble  C.  B.  Trevor,  Judge. 


The  following  is  forwarded  for  infor- 
mation and  guidance  in  continuation  of  Cir- 
cular Order  No.  26,  dated  the  18th  August 
1864. 

Form  of  License  to  Plead. 

In  conformity  with  the  provisions  of* Cir- 
cular Order  No.  26,  dated  18th  August  1864, 
issued  by  the  High  Court  of  Judicature, 
you  are  hereby  appointed  to  the  office  of 
Pleader  in  the  Zillah  Judge's  Court  and 
Principal  Sudder  Ameen  8  Court  of  ; 

you  will  not  be  able  to  be  removed  from  your 
situation  so  long  as  you  may  conduct  your- 
self with  propriety,  and  discharge  your  duty 
with  zeal  and  integrity  under  the  rules 
which  are  now,  or  may  hereafter  be,  in 
force. 


) 


• 


I 


CRIMINAL  CIRCULAR  ORDERS  OF  THE  HIGH  COURT. 


Rules  embodying  sections  588  to  394  of  th© 
Code  of  Criminal  Procedure  regarding  the 
course  to  be  pursued  in  the  case  ofan  accused 
person  being  a  lunatic. 

CIRCULAR  No.  14. 

From  the  Officiating  Registrar  of  the  High 
Courtof  Judicature  at  Fort  William  in  Ben- 
gal to  all  Criminal  Authorities  in  the  Regu- 
lation and  Non-regulation  Districts,  dated 
Calcutta,  the  $th  August  1864. 

(Criminal  Side.) 

Present ; 

The  Hon'ble  C.  B.  Trevor,  G.  Loch,  and 
C.  Steer,  Judges. 

A  case  having  been  recently  brought  to 
the  notice  of  the  High  Court,  in  which  the 
coarse  to  be  pursued  in  case  of  an  accused 
person  being  a  lunatic  was  entirely  misappre- 
hended by  the  District  Criminal  Authorities, 
the  Court  are  pleased  to  draw  the  attention 
of  the  Criminal  Authorities  subordinate  to 
them  to  the  provisions  of  sections  388  to 
394  of  the  Code  of  Criminal  Procedure.  The 
Rules  embodied  in  those  sections  are  as 
follow : — 

1.  If  a  person  charged  with  an  offence 
appear  to  be  of  unsound  mind,  and  incapable 
of  making  a  defence  when  brought  before  a 
Magistrate,  that  officer,  after  ascertaining 
the  primd facie  truth  of  the  charge,  and 
making  the  enquiries  prescribedin  section 
38S  of  the  Criminal  Procedure  Code  re- 
garding the  state  of  mind  of  the  accused, 
if  he  consider  the  person  to  be  of  unsound 
mind,  is  to  stay  all  further  proceedings. 

2.  If  the  offence  with  which  the  party 
is  charged,  and  of  the  truth  of  which  there 
is  prtma-facie  proof  be  bailable,  the  Magis- 
trate may  release  the  party  on  sufficient  se- 
curity being  given  that  he  shall  be  properly 
taken  care  of,  and  prevented  doing  injury  to 
himself  or  others,  and  for  his  appearance 
when  required.  If  the  offence  be  not  bail- 
able, or  if  the  required  bail  be  not  given, 
the  accused  must  be  kept  in  safe  custody  in 
such  place  as  the  Local  Government  shall 
direct  (section  390,  C.  C.  P.). 

3.  The  Magistrate  may  at  any  time,  if 
he  has  reason  for  believing  that  the  person 
is  of  sound  mind,  resume  the  investigation ; 
bat  if  the  accused  person,  when  again 
brought  before  the  Magistrate,  shall  still 
appear  to'betf  unsound  mind,  and  incapable 


of  making  a  defence,  the  Magistrate  shall 
act  as  provided  by  sections  308  and  390: 
the  course  taken  under  section  390  follow- 
ing, as  a  necessary  consequence,  the  enquiry 
held  under  section  388  (section  392). 

4.  If  the  party  accused,  when  brought 
before  the  Magistrate,  is  in  a  fit  state  to  make 
his  defence,  the  Magistrate  should  proceed 
with  the  investigation  ;  and  if  the  offence 
be  one  triable  by  a  Magistrate,  he  should 
complete  the  trial ;  and  if  he  determines  that 
the  offence  charged  was  committed  by  the 
accused  in  a  sound  state  of  mind,  he  should 
pass  sentence  on  htm  according  to  law  ; 
but  if  the  accused  should  be  acquitted  on 

1  the  ground  that,  at  the  time  he  committed 
the  act  which,  but  for  the  incapacity  found, 
would  have  been  an  offence,  he  was,  by 
reason  of  unsoundness  of  mind,  incapable 
of  knowing  the  nature  of  the  act  charged, 
or  that  he  was  doing  what  was  wrong  or 
contrary  to  law,  the  Magistrate  should  retain 
him  in  safe  custody  till  the  orders  of  the 
Local  Government  be  received  for  his  re- 
moval to,  and  detention  in,  a  lunatic  asylum 
or  other  suitable  place. 

5.  If  the  offence  with  which  the  accused 
partx  is  charged  be  not  triable  by  the  Ma- 
gistrate, he  must,  if  the  party  be  in  a  fit 
state  of  mind  to  make  a  defence,  complete 
his  investigation  ;  and  if  he  find  the  charge 
proven  against  the  prisoner,  should  commit 
him  for  trial,  in  order  that,  if  it  be  shown 
on  the  trial  that  the  offence  was  committed 
when  the  prisoner,  by  reason  of  unsound- 
ness of  mind,  was  incapable  of  knowing 
that  he  was  doing  what  was  wrong  or  pro- 
hibited by  law,  he  may  be  acquitted  by  the 
Court,  which  alone  has  authority  to  try 
him.  The  Sessions  Court  will  proceed  "* to 
deal  with  the  prisoner  in  exactly  the  same 
mode  as  the  Magistrate  has  been  directed  to 
deal  with  him  in  the  4th  paragraph  of  this 
communication,  according  as  he  may  find 
that  the  offence  of  which  the  prisoner  was 
charged  was  committed  by  him  in  a  sound 
or  an  unsound  state  of  mind. 

6.  If,  in  the,  course  of  the  trial,  the  pri- 
soner appear  to  be  of  unsound  mind,  the 
Sessions  Judge  must  suspend  proceedings, 
and  follow  the  course  prescribed  by  section 

389- 

7.  If  the  party,  being  of  sound  mind 
when  put  on  his  trial,  is  found,  although  of 
sound  mind  at  the, time,  not  to  be  .guilty  'of 
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the  offence  wherewith  he  stands  charged, 
and  is  acquitted  on  that  ground,  he  must 
be  discharged  as  any  other  person  legally  ac- 
quitted. 

8.  Under  no  circumstances  should  a  party 
accused  of  an  offence,  being  at  the  time 
of  unsound  mind,  and  incapable  of  making 
a  defence,  be  examined  by  a  Magistrate,  or 
committed  for  trial. 


Taking  of  recognizance  from  accused 

persons. 

CIRCULAR  No.  15. 

From  theOfficiatingRegislraroftheHighCourt 
of  Judicature  at  Fort  William  in  Bengal,  to 
the  Criminal  Authorities  in  Bengal  and  the 
Aon-regulation  Provinces,  dated  Calcutta, 
the  nth  August  1864. 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  G.  Loch,  and 
C.  Steer,  Judges. 

It  has  been  recently  brought  to*  the 
Court's  notice  that  considerable  diversity  of 
practice  exists  in  carrying  out  the  provisions 
of  the  law  in  regard  to  the  taking  of  recog- 
nizances from  accused  persons  and  their 
sureties,  and  that  the  result  of  diversity 
and  irregularity  is  not  only  to  cause  police 
officers  to  be  employed  in  needless  inquiries, 
but  also  to  keep  the  accused  person  in  custody, 
pending  the  result  of  the  enquiry  into  the 
sufficiency  or  otherwise  of  the  bail  offered. 
The  attention  of  the  Criminal  Authorities  is 
therefore  directed  to  section  214  of  the  Code 
of  Criminal  Procedure,  which  simply  requires 
the  Magistrate  to  take  a  recognizance,  in  such 
a  sum  of  money  as  he  may  think  sufficient, 
from  the  accused  and  one  or  more  sureties  ; 
and  to  sections  219  and  220,  which  lay  down 
the  proceedings  to  be  adopted  to  compel  pay- 
ment of  the  penalty  mentioned  in  the  recog- 
nizance, from  the  person  executing  the  person- 
al recognizance  and  from  his  sureties.  At 
the  same  time,  however,  it  is  the  duty  of 
the  Magistrates  to  satisfy  themselves  that  the 
sureties  are,  in  point  of  substance,  persons  of 
whom  it  may  reasonably  be  presumed  that 
they  can,  if  necessary,  satisfy  the  terms  of 
the  bail-bond. 


Mode  of  recording  sentences. 

CIRCULAR  No.  16. 

From  the  Officiating  Registrar  oftheHighCourt 
of  Judicature  at  Fort  William  in  Bengal  to 
the  Criminal  Authorities,  dated  Calcutta,  the 
20th  August  1864. 

(Criminal  Side.) 
Present: 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  C.  B.  Trevor,  G.  Loch,  C.  Steer, 
and  W.  Morgan,  Judges. 

The  High  Court  are  pleased  to  circulate 
for  adoption  the  following  rules  which  lay 
down  the  method  in  which  sentences  should 
be  recorded  : — 

isl. — When  all  the  facts  in  evidence  form 
portion  of  one  entire  offence,  a  verdict  should 
be  entered  up,  and  sentence  passed,  for  that 
offence  only;  and  though  a  portion  of  the 
same  fads  would,  if  they  stood  alone,  consti- 
tute a  second  offence  a  verdict  of  "not 
guilty  "  should  be  entered  upon  any  separate 
charge  for  the  minor  offqnce. 

2nd. — For  instance,  when  the  chief  offence 
charged  and  proved  by  the  evidence  is -theft, 
the  fact  of  the  stolen  property  being  found 
in  the  possession  of  the  offender  should  be 
considered  as  a  portion  of  the  evidence  by 
which  the  chief  offence  is  proved  ;  and  a  ver- 
dict of  "  not  guilty  "  should  be  entered  upon 
the  charge  of  dishonestly  receiving  or  retain* 
ing  such  property. 

3rd. — If  a  portion  of  the  facts  in  evidence 
constitute  one  offence,  and  another  and  dis- 
tinct portion  constitute  a  second  separoit 
and  distinct  offence  under  the  Penal  Code, 
a  verdict  on  each  charge  should  be  entered 
up,  and  a  substantial  sentence  passed  on  the 
principal  offence,  and  a  light  one  or  none  01 
the  second  offence  charged  ;  or  a  substantial 
sentence,  if  necessary,  on  each  offence:  the 
second  sentence  to  commence  on  the  expiry  I 
of  the  first.  The  Code  of  Criminal  Proce- 
dure does  .not  recognize  concurrent  or  cumo-| 
lative  sentences. 

4th. — Such,  for  instance,  would  be  tfcl 
course  to  be  pursued  when  there  is  convic- 
tion for  rape  and  assault,  or  subsequent  in* 
prisonmem,  or  for  forgery  of  a  bill  of  exchange | 
and  for  subsequent  perjury  in  swearing  \ 
a  Court  of  Justice  that  it  m  a  geaejasj 
document. 
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Alteration  of  Headings  40,  41,  and  71  in  Circular 
No.  19,  dated  31st  December  1861— House- 
trespass— Lurking  House-trespass  or  House- 
breaking—Chowkeedaree  Cases. 

CIRCULAR  No.  17. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal  to  the  Criminal  Authorities  in  the 
Lower  and  Extra  Regulation  Provinces, 
dated  Calcutta,  the  gih  September  1864. 

(Criminal  Side.) 

Present: 
The  Hon'ble  C.  B.  Trevor,  fudge. 

The  attention  of  the  High  Court  having 

ibeen  drawn 
to  an  appa- 
rent over- 
sight in  the 
classifica- 
tion of  of- 
fences un- 
der head- 
ings 40  and 
41  of  the 
Schedule 
appended  to 
Circular  No. 
19,  dated 
the  31st 
Dec  ember 
1 86 1,  in  consequence  of  which  the  distinction, 
which  it  was  intended  to  effect  between 
criminal  trespass  for  the  commission  of  seri- 
ous offences  and  other  cases  of  criminal  tres- 
pass of  a  less  serious  character,  has  not  been 
secured,  1  am  directed  to  request  that  the 
classification  of  sections  of  the  Penal  Code, 
shown  on  the  margin,  may  be  substituted 
for  that  now  existing  in  the  headings  in 
question. 

2.  The  only  alteration  which  it  has  been 
considered  necessary  to  make  is,  you  will 
see,  the  transfer  of  sections  451  and  454 
from  heading  No.  41  to  heading  No.  40. 
These  sections  relate,  the  one  to  house- 
trespass,  and  the  other  to  lurking  house- 
trespass  or  house-breaking,  in  order  to  the 
committing  of  an  offence  punishable  with 
imprisonment,  and  include  cases  in  which 
the  offence  intended  to  be  committed  is  theft. 
Where  such  intention  exists,  the  imprison- 
ment may  be  extended  to  seven  years  under  the 
one  section,  and  to  ten  under  the  other ;  and 
the  offence  cannot,  therefore,  be  regarded  as 
Other  than  u  wiqus  "  in  the  sense  in  which 


No. 

Description  of  offences 

Sections  of 

Penal  Code 

applicable. 

39 

< 
a. 

r Resulting  in  death 
or  other  grievous 
hurt 

4j9  and  460. 

40 

cc 

< 

For  commission  of 
serious  offences 

449.4$o.4Si,  4  J*. 

454. 45 J. 457. & 
458. 

41 

Other  cases 

447,448,453.456. 
461,  and  46s, 

that  term  is  used  under  heading  40,  which 
already  includes  a  third  section  (457)  of  the 
same  nature  as  sections  451  and  454. 

3.  With  reference  to  the  Specifications 
under  heading  No.  71  of  the  same  Schedule, 
I  am  to  take  this  opportunity  to  request 
that  the  correction  indicated  below  may  be 
made  in  the  entry  No.  3  in  the  copies  qf  the 
Circular  No.  19,  dated  31st  December  1861, 
in  your  office  : — 

Erratum— for 

(3)  Chowkeedaree  cases  under  Regulation  XXII. 
of  1816  and  Act  XV.  of  1837 

read 

(3)  Chowkeedaree  cases  under  Act  XX.  of  1856 
and  Act  V.of  1861. 


Alteration  of  Columns  14  to  16  of-  State- 
ments No.  x,  Part  I.,  and  No.  2,  Part 
I.— Withdrawals,  Discharges,  and  Acquit- 
tals—No*  9  and  2$  of  the  Rules  for  the 
preparation  of  Magistrates'  Statements, 
and  Nos.  93  and  134  relative  to  the  prepara- 
tion of  Memo.  A. 

CIRCULAR  No.  18. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal  to  all  Criminal  Authorities, 
Lower  and  Extra  Regulation  Provinces, 
dated  Calcutta,  the  i$th  September  1864. 

(Criminal  Side.) 

Present: 
The  Hon'ble  C.  B.  Trevor,  Judge. 

I  am  directed  to  refer  to  Circular  Order 

Headings     14,   *St    J»nd     16    of      No.  1 1,  dated  22nd 

April  1863,  para. 
2,  which  prescrib- 
ed a  general  head 
as  per  margin,  for 
acquittals,  in  the 
Periodical  Re- 
turns  from  Magis- 
trates, and  to  the 
Memo.  A  at  the 
back  of  the  Quar- 
terly  Return^, 
which  is  intended  as  an  analysis  of  column 
16  of  Part  I.,  Statement  No.  I.,  and  to  observe 
as  follows : — 

2.  The  above  headings  (cols.  14  to  16) 
provide  for  cases  disposed  of  under  sections 
255  and  450  of  the. Code  of  Criminal  Proce- 


14,   1  St     and 

Statement  No.   /,   Part   /.,   and 
Statement  No.  j,  Part  J. 


Acquitted, 
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dare — that  is  to  say,  for  cases  triable  under 
Chapter  XIV.  in  which  a  warrant  may  issue ; 
making  no  provision  whatever  for  acquit- 
tals (section  272)  under  Chapter  XV.,  1.  *., 
in  cases  in  which  a  summons  ordinarily  issues, 
or  for  dismissals  (section  259),  or  for 
accused  persons  discharged  under  section 
225  (Chapter  XII.)  by  Magistrates  in  cases 
triable  by  a  Court  of  Session.  In  addition 
to  this,  no  column  is  provided  for  withdraw- 
als of  complaints  under  section  271  (Chapter 
XV.)  of  Act  XXV.  of  1 86 1 ;  and  no  place 
is  found  for  them  in  the  analysis  required  in 
Memo.  A.  Indeed,  no  kind  of  acquittals  or 
dismissals,  or  cases  of  withdrawal  or  dis- 
charge, except  such  as  come  under  sections 
255  and  250,  can  be  admitted  into  the  Magis- 
trates' Return  as  it  now  stands,  without  vio- 
lating the  terms  of  the  descriptive  headings 
of  columns  14  and  15. 

3.  This  state  of  things  has  been  found 
embarrassing  to  magisterial  officers,  throw- 
ing them  upon  the  exercise  of  their  indivi- 
dual discretion,  without  a  guiding  principle 
for  the  entry  and  classification  of  cases  dis- 
posed of;  and,  by  leading  to  diversity  of 
practice,  has  left  the  Court  uncertain  of  the 
real  character  of  the  entries  under  "  Acquit- 
ted "  in  columns  14  to  16.  It  has,  moreover, 
rendered  practically  useless  the  check  pro- 
vided in  Circular  Order  No.  14*  dated  the 
21st  May  1862,  by  putting  it  out  of  the 
power  of  the  Court  to  ascertain  clearly  what 
the  true  proportion  has  been  between  con- 
victions and  acquittals. 

4.  To  obviate  these  anomalies,  and  to 
secure,  as  far  as  possible,  a  correct  and  per- 
fect exhibition  of  all  cases  in  which  neither 
conviction  nor  commitment  has  resulted,  the 
Court  proposes  to  strike  out  the  word  "  acquit- 
ted," the  present  superscription  of  columns 

14  to  16, 
and  to  alter 
the  head- 
i  n  g  8  of 
hose 
c  o  lumns 
themselves 
in  the  man- 
n  e  r  in- 
dicated on 
the  margin. 
Column  14 
will  then 
exhihit  all 
cases*  of  withdrawals  of  plaints,  for,  un- 
der the  present  procedure,  no  plaints 
cap  be* withdrawn  except  under  section  271, 
Act  XXV.  of  1 86 1.    Column  15  wili  provide 


for  persons  discharged  without  trial  under 
Chapters  XII.  and  XIV.,  Code  of  Criminal 
Procedure  ;  while  column  16  will  secure  the 
exhibition,  not  only  of  persons  acquitted  af- 
ter trial,  under  sections  255  and  272,  but 
also  of  persons,  the  charges  against  whom 
have  been  dismissed  by  reason  of  default  on 
the  part  of  the  complainant,  under  section 
259  (which  will  of  course  embrace  cases  un- 
der section  269).  The  Court  has  judged  it 
right  to  include  such  cases  under  acquittals, 
because,  though  not  technically  such,  they 
are  virtually  acquittals,  inasmuch  as  it  has 
been  ruled  that  a  plaint  once  dismissed  for 
non-appearance  of  the  complainant,  under 
section  259  or  269,  shall  not  be  revived, 
whatever  may  have  been  the  reason  of  the 
default.  No  column  has  been  deemed  neces- 
sary for  the  total  number  of  persons  released, 
and  the  headings  as  now  framed  will, the  Court 
trusts,  provide  for  a  complete  exhibition  of 
all  cases  of  acquittal,  dismissal,  discharge,  or 
withdrawal  under  the  Code  of  Criminal  Pro- 
cedure, without  an  increase  in  the  number  of 
columns, 

5.  I  am  to  take  this  opportunity  of  draw- 
ing your  attention  to  Rules  9  and  25  of  the 
Rules  for  the  preparation  of  Magistrates' 
Statements,  which  apply,  mutatis  mutandis, 
to  columns  14  to  16  of  Statements  No.  1,  Part 
I.,  and  No.  2,  Part  1.,  of  the  forms  as  now  alter- 
ed, and  also  to  Rules  93  and  134,  relative  to 
the  preparation  of  Memo.  A,  which  will  now 
be  the  analysis  of  all  three  columns — 14,  15, 
and  16. 


Particulars  to  be  recorded  by  Magisterial 
Officers  in  depositions,  ftc,  for  the  future 

identification  of  the  parties  examined. 

CIRCULAR  No.  19. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fori  William  in 
Bengal  to  all  Criminal  Authorities  in  ike 
Lower  and  Extra  Regulation  Provinces, 
dated  Calcutta,  the  ijth  September  1864. 

(Criminal  Side.) 

Present: 

The  Hon'ble  C.  B.  Trevor,  G.  Loch,  and 
C.  Steer,  Judges. 

Under  section  443  of  the  Code  of  Crimi- 
nal Procedure,  and  in  continuation  of  Cir- 
cular Order  No.  6,  dated  16th  May  last,  the 
High  Court  are  pleased  to  direct  that  all 
magisterial  officers  subordinate  to  them  shall. 
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in  the  examination  of  prosecutors,  witnesses, 
and  prisoners,  continue  to  record  in  each  de- 
position, statement,  or  defence,  the  following 
particulars  which  are  indispensably  necessary 
for  the  future  identification  of  the  parties 
examined,  viz.,  the  name  of  the  person  exa- 
mined ;  the  name  of  his  or  her  father,  and, 
if  a  married  woman,  the  name  of  her  hus- 
band, the  religion,  caste,  professioa,  and  age 


of  the  party  or  witness,  and  the  village  and 
pergunnah  in  which  he  or  she  resides. 

Amended  Civil  Procedure  Code* 

Circular  No.  20,  dated  the  12th  July 
1864,  merely  calls  for  the  opinion  of  the 
Judges  on  the  Bill  for  the  Consolidation  and 
Amendment  of  the  Code  of  Civil  Procedure 
and  is  therefore  not  printed. 


Vol  !. 


ft 
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Form  of  Warrants  of  Arrest— Arrest  of 
Witnesses. 

Circular  No.  21. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal  to  the  Justices  of  the  Peace,  dated 
Calcutta,  the  22nd  November  1864. 

(Criminal  Side.) 

Present : 

The  Hon'ble  J.    P.  Norman,   Officiating 

Chief  Justice. 

A  case  having  been  recently  brought  to 
the  notice  of  the  Officiating  Chief  Justice,  in 
which  a  person  who  should  have  been  simply 
summoned  as  a  witness  had,  without  any 
sufficient  cause,  been  arrested  under  a  war- 
rant issued  by  a  Justice  of  the  Peace  under 
the  provision  of  section  188,  Code  of  Crimi- 
nal Procedure,  and  who,  after  his  arrest,  had 
been  put  in  irons,  it  appears  to  his  Lord- 
ship desirable  to  call  your  attention  to  the 


necessity  of  stating,  as  shortly  as  possible,  in 
every  warrant,  the  special  matter  on  which  it 
proceeds. 

2.  By  section  76  of  the  Code  of  Criminal 
Procedure,  every  warrant  is  to  be  in  the 
Form  B  given  in  the  Appendix,  or  to  the  like 
effect.  Form  B  in  the-  Appendix  expresses 
on  the  face  of  it  the  special  cause  on  which 
it  is  granted — viz.,  that  the  party  "stands 
charged  with  an  offence."  A  warrant  "to 
the  like  effect/'  under  section  188,  should 
contain  a  recital  that  "  A  B,  who  was  re- 
quired to  give  evidence  as  a  witness  in  a 

case  against ,  had  absconded,"  or 

"was  likely  to  abscond,"  or,  under  section  191, 
"  had  been  summoned  and  omitted  to  attend." 
A  strict  adherence  to  the  form  of  warrants  of 
arrest  prescribed  by  the  Code  of  Criminal 
Procedure  will  tend  to  prevent  their  being 
granted  irregularly,  and  without  enquiry  as  to 
whether  the  circumstances  justify  their  issue. 

3.  Secondly,  the  officers  of  your  Court 
should  be  informed  that  witnesses  brought  up 
under  the  188th  and  191st  sections  should 
not  be  treated  as  criminals,  and  put  in  irons, 
but  simply  as  persons  arrested  on  civil  pro- 
cess. 


i 
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Procedure  in  case  of  Acquittal  of  an  Accused 
Person  on  the  ground  of  Insanity. 

Circular  No.  23. 

From  the  Registrar  of  the   High   Court  of 
Judicature  at  Fort  William  in  Bengal  to 
all  Sessions  pudges  and  the  Judicial  Com- 
missioners of  Assam  and  Chota  Nagpore, 
dated  Calcutta,  the  10th  December  1864. 

(Criminal  Side.) 

Present  : 
The  Hon'ble  C.  B.  Trevor,  Judge. 

In  continuation  of  their  Circular  No.  14, 
dated  5th  August,  the  Court  request  the 
particular  attention  of  all  Sessions  Judges  10 


the  terms  of  section  393,  Code  of  Criminal 
Procedure,  in  all  cases  falling  under  it. 

2  It  will  be  observed  that  it  is  neces- 
sary that  the  finding  should  state  specifically 
whether  the  accused  committed  the  act 
charged  or  not,  if  he  be  acquitted  on  the 
ground  that,  at  the  time  at  which  he  is 
charged  to  have  committed  the  offence,  he 
was,  by  reason  of  unsoundness  of  mind, 
incapable  of  knowing  the  nature  of  the  act 
charged,  or  that  he  was  doing  what  was 
wrong  or  contrary  to  law.  In  some  in- 
stances, the  Judges  have  found  the  prisoner 
guilty  of  the  offence  charged,  and  then 
acquitted  him  on  the  ground  of  insanity, 
thus  including  two  opposite  verdicts  in  one 
and  the  same  rinding — a  contradiction  caused 
entirely  by  a  want  of  attention  to  the  words 
of  the  law. 


I 


i 
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IN  THE  JUDICIAL   COMMITTEE  OF  THE  PRIVY  COUNCIL. 


The  13  th  June  1863. 

Present  : 

Lord  Kingsdawn,  Lord  Justice  Knight  Bruce f 
Lord  Justice  lurner,  Sir  J.  T.  Coleridge, 

Sir  Z.  Peel,  and  Sir  J.  W.  Cohile. 

1 

Hindoo  Converts  to  Christianity. 

On  appeal  from  the  Sudder  Dewanny  Adawlui 

at  Madras. 

Charlotte  Abraham  and  Daniel  Vincent 
^  Abraham 

versus 

Francis  Abraham. 

Upon  the  conversion  of  a  Hindoo  to  Christianity,  the 
Hindoo  law  ceases  to  have  any  continuing  oblieatory 
force  upon  the  convert.  He  may  renounce  the  old  law 
by  which  he  was  bound  as  he  has  renounced  the  old 
religion ;  or,  if  he  thinks  fit,  he  may  abide  by  the  old 
law  notwithstanding  he  has  renounced  his  old  religion. 
The  profession  of  Christianity  releases  the  convert 
from  the  trammels  of  the  Hindoo  law,  but  it  does  not  of 
necessity  involve  any  change  of  the  rights  or  relations 
of  the  converts  in  matters  with  which  Christianity  has 
no  concern,  such  as  his  rights  and  interests  in,  and  his 
powers  over,  property. 

The  convert,  though  not  bound  as  to  such  matters, 
either  by  the  Hindoo  law  or  by  any  positive  law,  may, 
by  his  course  of  conduct  after  his  conversion,  have 
shown  by  what  law  he  intended  to  be  governed  as  to 
these  matters. 

The  Regulation,  which  prescribes  that  the  decision 
shall  be  according  to  equity  and  good  conscience,  is 
complied  with  (in  the  case  of  converts)  bv  referring  the 
decision  to  the  usages  of  the  class  to  which  the  convert 
may  have  attached  himself,  and  of  the  family  to  which 
he  may  have  belonged. 

The  appellants  in  this  case  are  Charlotte 
Abraham,   the  widow,   and   Daniel  Vincent 
Abraham,   the    surviving  child   of  Matthew 
Abraham,     deceased.      The    respondent    is 
Francis  Abraham,  who  was  the  only  b; other 
of  the  late  Matthew  Abraham.    Matthew  Ab- 
raham and  the  respondent  were  by  birth  Hin- 
doos of  pure  native  blood,  being  descended 
from  a  family  of  Hindoos.     Their  ancestors 
for  several  generations  had  embraced  Christi- 
anity, and  they  were  themselves  Cnristians, 
originally,  it  appears,  Roman  Catholics,  after- 
wards Protestant  Dissenters,  and  subsequently 
members  of  the  Church  of  England.     They 
were  of  the  class  known  in  India  as  Native 
Christians.     Matthew   Abraham  was  by  far 
the  elder  of  the  two  brothers  ;  for  in  early 
life,  when  the  respondent  was  only  about  two 
or  three  yeari    old,  he  was  employed  as  a 
clerk  in  the  arsenal  at  Bellary.     In  the  year 
1820     he  married    the   appellant    Charlotte 


Abraham.  This  lady  and  her  father  and 
They  were  also  Christians — the  father  an 
Englishman,  and  the  mother  a  Portuguese. 
They  were  of  the  class  known  in  India  as 
East  Indians.  There  was  issue  of  this  mar- 
riage, the  appellant,  Daniel  Vincent  Abraham, 
and  another  son,  Charles  Henry  Abraham, 
who  survived  his  father,  Matthew  Abraham  f 
but  died  pending  the  proceedings  brought 
before  us  by  thU  appeal.  In  the  year  1823 
Matthew  Abraham  established  a  shop  at 
Bellary,  the  business  of  which  was  continued 
to  be  carried  on  up  to  the  time  of  his  decease. 
Throughout  these  proceedings  it  is  called  the 
shop-business.  In  the  year  1827,  Matthew 
Abraham  entered  into  a  contract  with  Go- 
vernment for  the  supply  of  liquors  to  the 
troops  at  Bellary,  and  erected  a  distillery  for 
the  purposes  of  this  contract.  The  contract 
was  renewable  annually,  and  was  annually 
renewed  to  Matthew  Abraham  up  to  the  time 
of  his  decease,  except  in  one  year,  when  it 
fell  into  other  hands.  Throughout  these 
proceedings  it  is  called  the  abkarry  contract. 
In  the  year  1832,  Matthew  Abraham  took 
Mr.  Richardson  and  the  respondent,  his 
brother,  into  partnership  with  him  in  the 
shop-business,  each  party  taking  a  third  of 
ihe  profits.  This  partnership  was  dissolved 
in  the  year  1837,  and  the  business  was 
thenceforth,  until  the  death  of  Matthew 
Abraham,  continued  by  him  and  the  respond- 
ent, his  brother,  without  any  new  arrange- 
ment having  been  come  to  between  them. 
The  respondent,  some  time  before  the  death 
of  Matthew  Abraham,  also  married  a  Chris- 
tian lady  of  the  class  known  as  East  Indians. 
In  the  year  1842,  Matthew  Abraham  died, 
leaving  the  appellants  and  Charles  Heftry 
Abraham,  his  widow  and  children.  After 
his  death  the  respondent  continued  to*carry 
on  the  shop-business,  and  he  also  procured 
the  abkarry  contract,  to  be  annually  renewed 
in  [his  name,  and  carried  on  the  business  of 
that  contract,  and  the  distillery  connected 
with  it.  In  the  year  1854,  the  appellants  and 
Charles  Henry  Abraham  instituted  against 
the  respondent*  the  suit  out  of  which  this 
appeal  has  arisen,  estimating  the.  property 
to  be  recovered  in  the  suit  at  3,00,000  rupees. 
By  their  plaint  in  the  suit  they  alleged  that 
the  whole  of  the  capital  in  the  shop-business 
was  supplied  by  the  late  Matthew  Abraham ; 
that  the  distillery  business  was  carried.,  on  by 
him  alone,  and  with,  his  own  capital ;  and  that 
the    respondent    was    his    clerk,    agent/*  or 
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manager  in  this  business  at  a  salary  ;  that  on 
the  death  of  Matthew  Abraham,  the  duty  of 
collecting  his  estate  devolved  on  the  appel- 
lant, Charlotte  Abraham,  and  she  entrusted 
the  collection,  realization,  and  management 
of  it  to  the  respondent,  and  gave  him  a  power 
of  attorney  for  that  purpose;  and  that  the 
respondent  had  carried  on  both  the  shop- 
business  and  the  distillery  business  by  means 
of  the  late  Matthew  Abraham's  capital  ;  that 
be  had  made  payments  to  and  on  account 
of  the  plaintiffs,  and  for  the  debts  of  Matthew 
Abraham,  but  not  nearly  to  the  amount 
which  he  had  received.  And  the  plaintiffs 
accordingly,  by  their  plaint,  prayed  for  ac- 
counts of  the  late  Mat*  hew  Abraham's  estate 
received  by  the  respondent,  including  the 
profits  of  the  shop-business  and  of  the  dis- 
tillery, subsequently  to  his  decease,  offering 
to  make  the  responden  ta  just  and  sufficient 
allowance  for  his  services  in  managing  the 
distillery  business  since  the  death  of  Ma'thew 
Abraham.  The  respondent,  by  his  answer 
to  the  plaint,  insisted  that  the  appellant, 
Charlotte  Abraham,  being  the  widow  of  the 
late  Matthew  Abraham,  could  not  claim  joint- 
ly with  her  sons,  the  other  plaintiffs ;  that 
she  was  entitled  only  to  maintenance,  and 
must  seek  it  from  her  sons.  He  said  that 
Matthew  Abraham's  situation  in  the  arsenal 
was  procured  for  him  by  his  father  ;  that  the 
father  demised  when  he,  the  defendant,  was 
about  two  or  three  years  of  age,  and  that  the 
late  Matthew  Abranam  took  charge  of  him, 
the  defendant,  as  his  guardian,  and  took  charge 
also  of  all  the  property  left  by  their  father  ; 
that  the  shop-business  had  been  conducted 
by  him  both  in  the  life-time  and  since  the 
decease  of  Matthew  Abraham  ;  but  that  as  the 
deceased  Matthew  Abraham  and  he  (the 
defendant)  were  possessed  of  very  little  pro- 
perty they  had  jointly  borrowed  money  at 
interest  on  their  joint  bonds  to  carry  on  their 
business ;  and  that  it  was  by  these  means  the 
capital  of  the  business  had  been  raised  ;  and 
he  urged  that  the  late  Matthew  Abraham 
and  he  (the  defendant)  were  brothers  of  an 
undivided  native  Hindoo  family,  jointly  la- 
bouring together  for  their  common  welfare, 
borrowing  money  on  interest  for  their  busi- 
ness upon  their  joint  bonds  aftd  security,  and 
rhortgagiag  all  their  joint  property  of  every 
description  as  security  for  the  same  ;  and 
consequently  that  the  late  Matthew  Abraham 
and  ne  (the  defendant)  had  an  equal  right  to 
all  the  capital,  and  not  the  elder  brother, 
Matthew  Abraham,  alone.  He  said  that  the 
plaintiffs*,  Charles  Henry  Abraham  and  Daniel 
V fi^ent  Abraham,  were  merely  junior  mem- 


bers of  ah  undivided  Hindoo  family ;  and  that 
he  (the  defendant),  by  the  death  of  Matthew 
Abraham,  had  become  the  head  of  the  family, 
and   insisted   that  the  fact  of  himself  and 
his  father  and  family  being  Christians  could 
not,  and  did  not,  make  them  subject  to  the 
English   law.     That  their  religion  was  an 
accident ;  and  that  in  fact  they  were  Hindoos 
and  undivided,  and  must  of  necessity,  and 
according  to  all  practice  and  precedent,  he 
subject  to  the  Hindoo  law,  and  no  other.  He 
denied   that    the  abkarry  contract  was  the 
property  of   Matthew  Abraham  alone,  and 
alleged  that  he  (the  defendant)  had  purchased 
the    contract   after   the    death   of   the  late 
Matthew  Abraham  on  his  own  responsibility, 
The  plaintiffs  by  their  replication  submitted 
that,   by  whatever  law  the  case  was  to  be 
decided,  they  had   all  a   common  interest 
against  the  defendant ;  ani  that  no  final  deci- 
sion could  be  come  to  in  the  absence  of  any 
of    them.      They    relied    upon    the  family 
having  been   Christians  for   several  genera- 
tions as  putting  an  end  to  the  defendant's 
assertion  that  the  case  ought  to  be  decided 
according  to  the  Hindoo  law ;  and  after  refer- 
ring to   the   class  of    East  Indians  having 
always  been  considered  to  be  governed  by 
the  same  laws  as  Englishmen  as  to  their 
rights  of  descent  and   inheritance,  and  to 
authorities  by  which,  as  they  contended,  h 
was  shown  that,  in  suits  between  parties  who 
were  neither  Hindoos  nor  Mahomedans  in 
religion,  the  usages  of  the  particular  class  to 
which  they  belonged  formed  the  guide  of  the 
Court ;  and  that,  even  in  cases  to  which  Hindoo 
law  was  applicable,  the  usages  of  the  family 
were  to  be  the  rule  of  guidance  when  they 
were  opposed  to  the  law,  they  submitted  mat 
the  Court,  before  coming  to  a  decision  in  the 
case,  ought  to  consult  the  usages  of  the  class 
to   which  the  parties  in  the  suit  belonged, 
and  ascertain  what  had  been  the  usages  of  die 
family  in  which  they  had  been  reared.  They 
further  insisted  that,  even  if  the  case  was  to 
be  governed  by  the  Hindoo  law,  the  defendant 
had    no    right    to  any  portion  of  the  htt 
Matthew    Abraham's   estate.      They  denied 
that  Matthew   Abraham   inherited  any  pro-  j 
perty    whatever    from    his   father,  and  said 
that  the  father  died  an  insolvent  and  rained 
man ;  and  that  Matthew  Abraham  had  takea 
charge   of  the  defendant,   and  reared  hnn 
from  generosity,  and  had  begun  the  afiaia 
under  litigation  when   the   defendant  was  a 
boy  at  school,  and   unable  to  assist  him  » , 
them.    They  insisted  that  Matfiew  Abrahia  i 
and  the  defendant  were  not  members  of  ** 
undivided  family  in  the  light  alleged  by  th 
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defendant,  and  that,  even  if  Matthew  Abra- 
ham obtained  his  original  appointment  under 
Government  through  the  instrumentality  of 
his  father,  it  would  confer  no  right  on  a 
younger  brother,  but  the  salary  attached  to 
the  appointment  would,  even  under  the 
Hindoo  law,  be  considered  a  separate  acqui- 
sition. The  defendant,  by  his  rejoinder, 
adopted  the  view  insisted  upon  by  the  re- 
plication as  to  the  principles  which  ought 
to  determine  the  law  by  which  the  case 
should  be  decided,  submitting  that  the 
plaintiffs  had  laid  down  the  correct  princi- 
ple, namely,  that  the  customs  and  usages 
of  the  class  to  which  both  parties  belonged 
must  be  sought  for  and  searched,  and,  fur- 
ther, that  the  usages  of  the  particular  family 
to  which  the  parties  belonged  must  be 
looked  to,  in  order  to  ascertain  what  law 
was  to  govern  their  relations  to  each  other. 
It  appears  from  the  record  of  proceedings 
before  us  that  in  this  stage  of  the  suit  the 
plaintiffs  were  non-suited  by  a  decree  of 
the  Civil  Court  of  Bellary  upon  the  grounds, 
firsty  that  the  plaintiff  Charlotte  Abraham, 
the  widow,  could  not  take  part  in  the  suit, 
she  having  no  right  of  inheritance  as  the 
family  stood ;  and,  secondly \  that  no  suffici- 
ent description  or  specification  of  the  value 
of  the  property  sued  for  had  been  given 
in  the  plaint;  but  upon  an  appeal  to  the 
Court  of  Sudder  Adawlut,  this  non-suit  was 
set  aside,  and  the  Civil  Judge  was  di- 
rected to  dispose  of  the  case  on  the 
merits,  the  Court  observing  that  the 
Civil  Judge  had  pronounced  upon  a  point 
material  to  the  issue  of  the  suit — namely,  the 
law  of  inheritance,  by  which  the  parties  were 
to  be  bound — without  receiving  any  evidence 
whereby  to  govern  his  judgment  on  the 
subject,  and  that  such  a  judgment  could  only 
be  rightly  pronounced  upon  a  consideration 
of  the  usages  of  persons  situated  as  the  par- 
ties were,  being  Christians  whose  ancestors 
were  of  Hindoo  stock,  and  of  the  usages  in 
1  their  particular  family,  as  indicated  by 
the  acts  of  the  parties  and  their  pre- 
decessors in  respect  of  their  property 
since  they  had  belonged  to  the  Christian 
community,  and  that  it  would  be  necessary 
further  to  ascertain  by  whom  and  under 
what  circumstances  the  property  in  issue 
was  acquired,  so  as  to  determine 
'hether  it  was  the  estate  of  the  deceased 
Matthew  Abraham,  .  acquired  by  himself 
r  of  ancestral  origin,  after  which  the 
ights  of  the  barties  thereto,  whether  under 
he  English  or  Hindoo  law,  should  be  de- 
lared. 


The  case  was  accordingly  remitted  to  the 
Civil  Court  of  Bellary,  and  the  following 
points,  amongst  o  hers,  were  then  recorded 
for  proof: — 

"General  Point. 

"Clause  i.  Each  party  should  prove  the  practice  of 
families  similarly  situated  to  theirs,  whether  to  adhere  to 
the  Hindoo  law  of  inheritance,  or  to  be  governed  by  the 
law  of  England  in  that  respect. 

"  Clause  ?.  Each  party  should  also  prove  what  has 
been  the  practice  of  their  own  family  in  this  respect,  as 
shown  by  their  acts. 

"  The  Plaintiffs  to  prove— 

"  ist.  That  defendant's  father  died  insolvent,  and 
that  Matthew  Abraham  took  charge  of  the  defendant, 
then  a  child,  as  stated  in  the  plaint. 

"  2nd.  That  a  considerable  sum  of  money  was  ex- 
pended by  Matthew  Abraham  on  the  abkarry  buildings. 

•'3rd.  The  nature  and  extent  of  the  property  left  oy 
Matthew  Abraham. 

"4th.  That  the  defendant,  on  Matthew  Abraham's 
death,  was  continued  in  the  management  of  all  his 
estate,  on  the  terms  mentioned  in  the  plaint,  and  that  he 
took  the  renewal  of  the  abkarry  contract  for  the 
remaining  months  of  the  year  in  which  Matthew 
Abraham  died,  and  in  subsequent  years,  as  stated  by 
them.  * 
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"  The  Defendant  to  prove— 

"  1  st.  That  his  father  died  possessed  of  property,  and 
that  Matthew  Abraham  took  possession  of  it. 

*'  2nd.  That  the  shop  was  established  as  stated,  and 
that  he  and  Matthew  Abraham  raised  capital  for  it  by 
borrowing  money  jointly  for  it. 

"5th.  That,  on  Matthew  Abraham's  death,  he 
(defendant)  became  the  legal  head  of  the  family,  and  as 
such  continued  in  possession  of  the  estate. 

"6th.  That  he  obtained,  after  Matthew  Abraham's 
death,  the  abkarry  contracts  for  his  own  exclusive 
benefit,  and  that  he  was  legally  entitled  so  to  do. 

"  Each  party  is  at  liberty  to  disprove  the  points 
given  to  the  other." 

A  vast  mass  of  evidence  upon  the  points 
recorded  was  adduced,  both  on  the  part  of 
the  plaintiffs  and  on  the  part  of  the  defend- 
ant.   Their  Lordships  do  not  find  it  neces- 
sary to  enter  into  the  details  of  this  evidence. 
It  will  be  sufficient  fcr  them,  in  disposing 
of  the  several  points  of  the  case,  to  state*  the 
conclusions  at  which  they  have  arrived  as  to 
the  result  of  the  evidence  bearing  on  these 
points.    By  the  decree  made  upon  the  hear- 
ing of  the  cause  by  the  Civil  Court  of  Bellaiy, 
the   Court  ordered   as    follows:      That  an 
account  be  taken  of  the  capital  employed  in 
the  shop-busine%s  and  of  the  profits  thereof, 
both  prior  and  subsequent  to  Matthew  A  bra* 
ham's  death,  and  that  the  defendant  do  pay 
10  the  plaintiffs  one-half  of  the  capital  and 
profits  found  due.   That  an  account  be  Utken 
of  all  the  capital  employed  in  the  distillery 
business  and  of  the  profits,  down  to  thej  time 
of  the  death  of  Matthew  Abraham,  And  also 
of  the  profits*  of  the  distillery  business  arrjSa 
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since  his  death,  and  that  the  defendant  do 
pay  to  the  plaintiffs  the  amount  of  the  capital 
and  profits  found  due.  That  an  account  be 
taken  of  all  other  the  moneys,  gcods,  debts, 
and  property  of  Matthew  Abraham  which 
have  been  collected  or  received  by,  or  come 
into  the  possession  of,  the  defendant,  or  any 
pefcon  by  his  order  or  for  his  use,  and  that 
the  defendant  do  deliver  up  to  the  plaintiffs 
all  such  portions  thereof  as  consist  in  kind  or 
specie,  and  do  pay  to  the  plaintiffs  all  such 
portions  thereof  as  consist  of  money,  and 
do  pay  such  portions  thereof  as  have  been 
converted  into  money  srnce  the  death  of 
Matthew  Abraham.  That  so.  long  as  the 
present  contract  endures,  and  so  long  as  the 
defendant  carries  on  the  business  in  the 
plaintiffs'  distillery  buildings,  &c,  and  with 
their  capital,  stock,  &c,  he  must  and  shall 
be  considered  as  their  agent,  and,  as  such, 
accountable  to  them  for  all  the  profits  aris- 
ing from  the  said  business,  and  that  he  shall 
deliver  up  to  the  plaintiffs  all  deeds,  books, 
securities,  documents,  papers,  and  writings 
in  his  possession*  or  power,  relating  to  the 
said  contract  or  to  the  said  distillery  busi- 
ness, or  otherwise  relating  to  the  property, 
estate,  or  effects  jof  Matthew  Abraham,  de- 
ceased ;  the  plaintiffs  being  bound,  in  taking 
the  aforesaid  several  accounts,  to  make  to  the 
defendant  a  just  and  sufficient  allowance  for 
his  services  in  managing  the  said  distillery 
business,  and  also  for  his  services  in  collecting 
and  managing  all  other  the  property,  estate, 
and  effects  of  the  said  Matthew  Abraham, 
and  that  the  defendant  do  pay  to  the  plaint- 
iffs the  costs  of  the  suit. 

From  this  decree  the  defendant  appealed 
to  the  Sudder  Court.  The  Sudder  Court, 
upon  the  case  being  brought  before  it,  sub- 
mitted a  question  to  their  Pundits  in  these 
terms : — 


"Two  brothers,  governed  by  Hindoo  law,  inherit  no 
ancestral  property.  They  live  together.  The  eldest 
acquires  some  property.  The  younger  brother,  as  he 
conies  to  years  of  discretion,  is  subsequently  admitted 
by  the  elder  to  take  part  in  the  administration  of  his 
business.  They  jointly  borrow  money  for  the  uses  of  the 
business,  and  both  given  their  labour  thereto.  The  elder 
of  these  brothers  has  demised.  During  the  latter  years 
of  the  deceased  brother,  the  labour  fell  chiefly  on  the 
_younger  one.  Since  the  demise  it  has  fallen  exclusively 
*T>n  him.  *The  elder  brother  has  left  two  sons.  Are  the 
said  uncle  and  nephews  to  be  considered  co-sharers  ; 
and,  if  so,  in  what  proportions? " 

Xnd  the  Court  afterwards  submitted  this 
further  question  to  the  same  Pundits : — 

^Supposing  the  said  two  brothers  and  the  sons  of  the 
t^foased  brother  to  be  ignorant  of  thtirfespectjve  rights 


in  law  over  the  said  property,  would  this  interfere  with 
the  title  of  one  party  or  the  other  to  recover  such  right 
when  disputes  and  consequent  litigation  occurred  be- 
tween them  ?  " 

The  opinion  given  by  the  Pundits  upon 
\  these  questions  having  been  that  the  pro- 
perty ought  to  be  divided  into  two  shares, 
and  one  of  them  given  to  the  sons  of  the 
elder  brother  and  the  other  to  the  younger 
one,  and  that  the  rights  acquired  by  the 
sons  could  not  be  affected  by  their  igno- 
rance of  those  rights,  the  Court,  as  to  the 
legal  rights  of  the  paities,  held  that  they 
stood  as  representing  two  branches  of  a 
family  governed,  as  to  rights  in  property, 
by  Hindoo  law,  and  with  equal  shares;  and 
having  arrived  at  this  conclusion,  the  Court 
adopted  the  estimate  of  the  value  of  the 
property  made  by  the  plaintiffs  for  the  pur- 
pose of  their  suit-— that  it  was  of  the  value 
of  3,00,000  rupees — added  to  that  amount 
the  sums  which  had  been  paid  to  the  plaint- 
iffs and  to  creditors,  and  the  value  of 
some  part  of  the  property  in  the  plaintiff*' 
possession,  thus  bringing  up  the  enure 
value  of  the  property  to  4,71,114  i«pces 
10  annas  3  pie,  and  taking  one- half  of  that 
amount  as  the  plaintiffs'  *hare,  and  de- 
ducting from  it  the  sums  which  had  betn 
paid  to  them,  and  one-half  of  the  debts, 
found  the  balance  due  to  the  plaintiffs  to 
be  the  sum  of  71,492  rupees  10  annis 
9J  pie,  which  the  Court  ordered  the  de- 
fendant to  pay  to  the  plaintiffs  in  discharge  oi 
all  obligations  due  by  him  up  to  the  date  of  the 
suit.  The  Court  was  also  of  opinion  Uait 
the  plaintiffs  were  not  justified  in  having  re- 
course to  the  suit,  and  accordingly  imposed 
upon  them  all  the  costs  which  had  been 
incurred  by  it. 

It  is  from  this  decree  of  the  Sudder  Court 
the  present  appeal  has  been  brought. 

The  first  and  most  important  questicn 
raised  by  this  appeal  is,  by  what  law  the 
rights  ot  these  parties  ought  to  be  deter- 
mined. In  considering  this  question,  it  »* 
material,  in  the  first  place,  to  observe  wbai 
was  the  real  point  in  issue  in  the  cause. 
Laying  out  of  consideration  the  cbjecika 
raised  by  the  answer  that  the  .plaiwiH, 
Charlotte  Abraham,  as  widow,  could  net 
sue  jointly  with  the  other  plaintiffs,  fctf 
sons — an  objection  of  mis-joinder  of  parus* 
which,  in  their  Lordships*  opinion,  *as  pn> 
perly  answered  by  the  replication,  and  pn> 
perly  disposed  of  by  the  Sudder  Court  wfc» 
the  case  was  first  brought  before  it  by  *$• 
peal—the  true  question  at  issfte  in  this  a*i 
is  not  who  was  the  heir  of  the  late  Mattta" 
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Abraham,  but  whether  he  and  the  respond- 
ent formed  an  undivided  family  in  the  sense 
which  those  words  bear  in  the  Hindoo  law 
with  reference  to  the  acquisition,  improve- 
ment,  enjoyment,    disposition,   and   devolu 
tion  of  property.     It  is  a  question  of   par- 
cenership,   and    not  of    heirship.     Heirship 
may  be  governed  by  the  Hindoo  law,  or  by 
any  other  law  to  which  the  ancestor  may  be 
subject;    but   parcenership,    understood    in 
the   sense  in    which   their    Lordships   here 
use  the  term,  as  expressing  the  rights  and 
obligations  growing  out  of  the  status  of  aa 
undivided   family,    is   the   creature  of,   and 
must  be  governed  by,  the  Hindoo  law.    Con- 
sidering the  case,  then,  with  reference  to  par- 
cenership, what  is  the  position  of  a  member  of 
a  Hindoo  family  who  has  become  a  convert  to 
Christianity?  lie  becomes,  as  their  Lordships 
apprehend,  at  once  severed  from  the  family, 
regarded  by  them  a?  an  outcast.     Tne  tie 
which  bound  the  family   together  is,  so  far 
as  he  is  concerned,  not  only  loosened,  but 
dissolved.     The  obligations  consequent  upon 
and  connected  with  the  tie  must,  as  it  seems 
to    their   Lordships,    be   dissolved    with   it. 
Parcenership  may  be  put  an  end   to  by  a 
severance    effected    by    partition;    it    must, 
as  their  Lordships  think,  equally  be  put  an 
end  to  by  a  severance  which  the  Hindoo  law 
recognizes    and   creates.     Their  Lordships, 
therefore,  are  of  opinion  that,  upon  the  con- 
version  of    a    Hindoo    to    Christianity,    the 
Hindoo  law  ceases  to  have  any  continuing 
obligatory  force  upon  the  convert.     He  may 
renounce    the   old    law   by   which    he   was 
bound,  as  he  has  renounced  his  old  religion, 
or,  if  he  thinks  fit,  he  may  abide  by  the  old 
law,  notwithstanding  he  has  renounced  the 
old  religion. 

It  appears,  indeed,  both  from  the  pleadings, 
and  from  the  points  before  referred  to,  that 
neither  side  contended  for  the  continuing 
obligatory  force  qf  Hindoo  law  on  a  convert 
to  Christianity  from  that  persuasion.  The 
custom  and  usages  of  families  are  alone 
appealed  to,  with  a  reference  also  to  the 
usages  of  this  particular  family — a  reference 
which  implies  that  the  general  custom  of  a 
class  is  not  imperatively  obligatory  on  new 
converts  to  Christianity.  The  conclusion 
at  which  their  Lordships  have  arrived  on 
this  point  appears  also  10  be  supported 
by  authority;  for  the  opinion  expressed 
as  to  the  Hindoo  law  by  the  Judge  of 
the  Civil  Court  at  Beilary  seems  to  coin- 
cide entirely  Jwith  the  opinions  of  Pundits 
reported  in  the  2nd  vol.,  pages  131  and  132, 
of     Macnaghten's    "Hindoo    Law."     It    is 


there  stated  that,  on  the  death  of  an  apostate 
from  the  Hindoo  faith,  his  heirs,  accord- 
ing to  Hindoo  law,  will  take  all  the  property 
which  he  had  at  the  time  of  his  conversion ; 
and  the  marginal  note  states  that  his  sub- 
sequently-acquired property  would  be  go- 
verned as  to  its  devolution  by  the  lajv  of 
his  new  religion.  The  religion  embraced  in 
that  case  was  the  Mahomedan,  which  regu- 
lates the  devolution  of  property.  The  Pun- 
dits, therefore,  in  their  reply,  naturally  con- 
nected religion  with  the  rules  of  descent  of 
property  as  an  adjunct;  but  the  important 
point  which  they  declare  is  the  separation 
of  the  convert  from  the  binding  torce  of 
Hindoo  law  as  to  his  subsequent  acquisi- 
tions. 

Such,  then,  being  the  state  of  the  case,  so 
far  as  the  Hindoo  law  is  concerned,  we  must 
next  consider  whether  there  is  any  other 
law  which  determines  the  rights  over  the 
property  of  a  Hindoo  becoming  a  convert  to 
Christianity.  The  lex  loci  Act  clearly  does 
not  apply,  the  parties  having  ceased  to  be 
Hindoos  in  religion ;  and  looking  to  the  Re- 
gulations, their  Lordships  think  that,  so  far 
as  they  prescribe  that  the  Hindoo  law  shall 
be  applied  to  Hindoos,  and  the  Mahomedan 
law  to  Mahomedans,  they  must  be  under- 
stood to  refer  to  Hindoos  and  Mahomedans 
not  by  binh  merely,  but  by  religion  also. 
They  think,  therefore,  that  this  case  fell  to  be 
decided  according  to  the  Regulation  which 
prescribes  that  the  decision  shall  be  accord- 
ing to  equity  and  good  conscience.  Apply- 
ing, then,  this  rule  to  the  decision  of  the 
case,  it  seems  to  their  Lordships  that  the 
course  which  appears  to  have  been  pursued 
in  India  in  these  cases,  and  to  have  been 
adopted  in  the  present  case,  of  referring  the 
decision  to  the  usages  of  the  class  to  which 
the. convert  may  have  attached  himself,  and 
of  the  family  to  which  he  may  have  belong- 
ed, has  been  most  consonant  both  to  equity 
and  good  conscience.  The  profession  of 
Christianity  releases  the  convert  from  the 
trammels  of  the  Hindoo  law,  but  it  does 
not  of  necessity  involve  any  change  of  the 
rights  or  relations  of  the  convert  in  matters 
with  which  'Christianity  has  no  concern, 
such  as  his  rights  and  interests  in,  and  his 
powers  over,  property.  The  convert,  though 
not  bound  as  to  such  matters,  either  by  the 
Hindoo  law  or  by  any  other  positive  law, 
may,  by  his  course  of  conduct  after  his 
conversion,  have  shown  by  what  law  he 
intended  to  be  governed  as  to  these  matters. 
He  may  "have  done  so  either  by  attaching 
himself  to  &  class  which  as  to  these  m 
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has  adopted  and  acted  upon  some  particular 
law,  or  by  having  himself  observed  some 
family  usage  or  custom  ;  and  nothing  can 
surely  be  more  just  than  that  the  rights 
and  interests  in  his  property,  and  his  powers 
over  it,  should  be  governed  by  the  law  which 
he  h^s  adopted,  or  the  rules  which  he  has 
observed. 

Their  Lordships  have  thought  it  right 
thus  to  state  their  opinion  on  this  point,  as 
this  is  the  first  case  in  which  the  question 
has  been  brought  under  their  consideration. 
They  consider  the  decision  referred  to  in  the 
judgment  of  the  Sudder  Dewanny  Adawlut 
in  the  case  of  a  succession  to  one  of  the  class 
of  East  Indians  to  be  an  instance  of  a  just 
and  proper  exercise  of  the  discretion  entrust- 
ed to  these  Courts.  The  English  law,  as 
such,  is  not  the  law  of  those  Courts.  They 
have,  properly  speaking,  no  obligatory  law 
of  the  forum  as  the  Surpreme  Courts  had. 
The  East  Indians  could  not  claim  the  Eng- 
lish law  as  of  right;  but  they  were  a  class 
most  nearly  resembling  the  English;  they 
conformed  to  them  in  religion,  manners,  and 
customs,  and  the  English  law  as  to  the 
succession  to  moveables  was  applied  by  the 
Courts  in  the  mofussil  to  the  succession  to 
the  property  of  this  class.   • 

Such,  then,  being  their  Lordships'  opinion 
as  to  the  law  by  which  they  ought  to  be 
guided  in  the  decision  of  this  case,  it  becomes 
necessary  to  see  how  the  case  stands  upon 
the  evidence. 

Their  Lordships  collett  from  the  evidence 
that  the  class  known  in  India  as  Native 
Christians,  ining  that  term  in  its  wide  and 
extended  sense  as  embracing  all  natives  con- 
verted to  Christianity,  has  subordinate  di- 
visions forming  again  distinct  classes,  of 
which  some  adhere  to  the  Hindoo  customs 
and  usages  as  to  property  ;  others  retain 
those, customs  and  usages  in  a  modified  form  ; 
and  others  again  have  wholly  abandoned 
those  customs  and  usages,  and  adopted 
different  rules  and  laws  as  to  their  pro- 
perty. 

Of  this  latter  class  are  the  East  Indians ; 
a  class  well  defined  in  India,  the  members  of 
which  follow  in  all  things  t^ie  usages  and 
customs  of  the  English  resident  there  ;  and 
tnough  they  cannot  claim  the  exemption 
from  jurisdiction,  nor  the  privilege  of  a  per- 
sonaMaw,  which  the  British  subjects  in  the 
limited  sense  of  the  terms  of  the  jurisdiction 
of  the  Charters  of  the  Supreme  Court  enjoy, 
in* other  ^respects—  in  the  common,  bond  of 
unj,on  in  religion,  customs,  and  manners— 
thej*approach  the  class  of  British'  subjects. 


Reverting  again  to  the  evidence,  their 
Lordships  think  that  it  is  to  be  collected 
from  it  that  the  family  from  which  both  the 
late  Matthew  Abraham  and  the  respondent 
descended  was  of  that  class  of  Native  Chris- 
tians which  commonly  retains  native  usages 
and  custom?,  and  they  consider  it  probable, 
therefore,  that,  had  the  family  possessed 
property,  they  would,  so  long  as  those  usages 
and  customs  were  retained,  have  enjoyed  it 
in  common  according  to  Hindoo  custom ;  but 
their  Lordships  are  perfectly  satisfied  upon 
the  evidence  that  the  late  Matthew  Abraham 
and  the  respondent  had  no  ancestral  pro- 
perty, and  that  the  property  which  the  late 
Matthew  Abraham  had  was  acquired  by 
him  by  his  own  sole  unaided  exertions, 
and  without  any  use  whatever  of  any  com- 
mon stock.  They  fully  concur  in  the  find- 
ing of  both  the  Courts  in  India  upon  this 
point.  They  are  also  quite  satisfied  upon 
the  evidence  that,  from  the  time  of  the 
late  Matthew  Abraham's  marriage,  he  and 
the  appellant  Charlotte,  his  wife,  and  their 
children,  adhered  in  all  respects  to  the  re- 
ligion, manners,  and  habits  of  the  East 
Indians,  the  class  to  which  the  appellant 
Charlotte  Abraham  belonged. 

Previously  to  the  marriage,  some  doabt 
appears  to  have  been  entertained  whether 
the  East  Indians,  the  class  to  which  the 
lady  belonged,  would  receive  Matthew  Abra- 
ham into  their  society,  and  treat  him  as  one 
of  themselves.  The  evidence  on  this  point 
of  the  appellant,  Charlotte  Abraham,  the 
first  plaintiff,  is  coiroborated  by  that  of  a 
very  respectable  witness,  on  whose  veracity 
no  doubt  can  rest.  Before  this  time  Mr. 
Matthew  Abraham  had  assumed  the  English 
dress,  and  had  outwardly  conformed  to  all 
the  habits  of  the  English.  Assuiance?  were 
given  that  the  East  Indians  of  Bellary 
would  recognize  her  husband  as  one  of  iheir 
body,  and  the  marriage  took  place.  On  one 
important  public  occasion,  when  a  jury  was 
summoned  of  East  Indians,  MaUhew  sat  as 
one  of  them,  and  acted  as  their  foreman. 

The  evidence  on  this  part  of  the  case  ap- 
pears to  their  Lordships  to  be  clear  beyond 
all  doubt.  They  proceed  then  to  consider 
its  effect.  That  it  is  not  competent  to 
parties  to  create,  as  to  property,  any  new  law 
to  regulate  the  succession  to  it  ab  iniaUtU, 
their  Lordships  entertain  no  doubt ;  but 
that  is  not  the  question  on  which  this  case 
depends.  The  question  is  whether,  when 
there  are  different  laws  as*  to  propert? 
applying  to  different  classes,  parties  ought 
not  to  be  considered  to  have  adopted  the 
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law  as  to  property,  whether  in  respect  of 
succession  ab  intestate,  or  in  oiher  respects 
of  the  class  to  which  they  belong.  In  this 
particular  case  the  question  is,  whether  the 
property  was  bound  by  the  Hindoo  law  of 
parcenership. 

Now,  Matthew  Abraham  acquired  the 
nucleus  of  bis  property  himself.  No 
law  imposed  any  fetter  upon  him  as  to  his 
mode  of  dealing  with  it.  It  is  not  even 
shown  as  a  fact  how  his  ancestors  after 
their  conversion  dealt  with  such  property 
as  to  the  use  and  enjoyment  of  it.  It  is 
plain  that  no  rule  as  to  such  use  and 
enjoyment,  which  the  ancestors  may  volun- 
tarily have  imposed  on  themselves,  could 
be  of  compulsory  obligation  on  a  descendant 
of  their  acquiring  his  own  wealth.  If  a 
Hindoo  in  an  undivided  family  may  keep  his 
own  sole  acquisitions  separate,  as  he  un- 
doubtedly may,  &  fortiori  a  Christian  may 
do  the  same.  Customs  and  usages  as  to 
dealing  with  property,  unless  their  continu- 
ance be  enjoined  by  law,  as  they  are  adopted 
voluntarily,  so  they  may  be  changed,  or  lost 
by  desuetude.  It  is  well  observed  by  Mr. 
Melville  that  custom  implies  continuance. 
If  a  family  of  converts  retain  the  customs 
in  part  of  their  unconverted  predecessors,  is 
that  election  of  theirs  invariable  and  in- 
flexible? Can  neither  they  nor  their  de- 
scendants change  things  in  their  very  nature 
variable,  as  dependent  on  the  changeful 
inclinations,  feelings,  and  obligations  of 
successive  geneiations  of  men  ?  If  the  spirit 
of  an  adopted  religion  improves  those  who 
become  converts  10  it,  and  they  reject  from 
conscience  customs  to  which  their  first 
converted  ancestors  adhered,  must  the  aban- 
doned usages  be  treated  by  a  sort  of  fictio 
juris  as  still  the  enduring  customs  of  the 
family?  If  it  be  not  so  as  to  things  which 
belong  to  the  jurisdiction  of  conscience,  is  it 
so  as  to  things  of  convenience  of  interest  ? 
Surely,  in  things  indifferent  in  themselves, 
the  tribunals,  which  have  a  discretion  and 
have  no  positive  lex  fori  imposed  on  them, 
should  rather  proceed  on  what  actually  exists 
than  on  what  has  -.xis'.ed,  and,  in  forming 
their  own  presumptions,  have  regard  rather 
to  a  man's  own  way  of  life  than  to  that  of 
his  predecessors.  Though  race  and  blood 
are  independent  of  volition,  usage  is  not. 

The  law  has  not,  so  far  as  their  Lordships 
can  see,  prohibited  a  Christian  convert  from 
changing  his  class.  The  inconvenience  re- 
sulting frofn  a  change  of  succession  conse- 
quent on  a  change  of  class  is  no  greater  than 
tint  which  often  results  from  a  change  of 


domicile.  The  argument um  ad  inconvenienti 
cannot,  therefore,  be  used  against  the  legality 
of  such  a  change.  If  such  change  takes 
place  in  fact,  why  should  it  be  regarded  as 
non-existing  in  law  ?  Their  lordships  are 
of  opinion  that  it  was  competent  to  Matthew 
Abraham,  though  himself  both  by  origin  and 
actually  in  his  youth  a  "  Native  Christian," 
following  the  Hindoo  laws  and  customs  on 
matters  relating  to  property,  to  change  his 
class  of  Christian,  and  become  of  the  Chris- 
tian class  to  which  his  wife  belonged.  This 
was  no  light  and  inconsiderate  step,  taken 
upon  a  whim,  and  to  be  as  lightly  laid  aside. 
We  find  in  the  evidence  that  there  was  on 
one  side  an  exhibition  of  preliminary  caution. 
The  change  was  deliberate ;  it  was  publicly 
acted  upon,  and  endured  thiough  his.  life  for 
twenty  years  or  more.  His  family  was 
managed  and  lived  in  all  respects  like  an 
East  Indian  family.  In  such  a  family  the 
undivided  family  union  in  the  sense  before 
mentioned  is  unknown.  How,  then,  can  it 
be  imposed  on  that  family  of  which  Matthew 
Abraham  formed  the  head  as  father?  Not 
by  consent,  for  there  was  none;  not  by 
force  of  obligatory  law,  for  there  is  none ;  not  by 
adoption,  for  they  had  not  adopted  any  Hindoo 
customs,  but,  on  the  contrary,  had  rejected 
them  all.  It  could  only  be  imposed,  as  it 
seems  to  their  Lordships,  by  passing  over 
the  actual  family  springing  from  the  marriage, 
and  by  absorbing  all  its  members  in  the 
original  family  of  which  the  two  brothers 
were  members  ;  by  passing  over  all  actual 
usages,  customs,  and  ways  of  living ;  and  by 
supposing,  contrary  to  fact,  the  prevalence  of 
Hindoo  customs^  which  had  been  deliberately 
abandoned.  Their  Lordships,  therefore,  are 
of  opinion  that  the  undivided  family  on 
which  the  defendant  relies  in  his  answer 
did  not  exist  in  any  sense  which  is  material 
to  assist  the  decision  of  the  case. 

There  being,  then,  in  their  Lordships' 
opinion,  no  such  undivided  family,  and  the 
case  not  being,  in  their  judgment,  govern- 
ed by  the  Hindoo  law,  it  is  unnecessary  to 
discuss  the  opinion  given  by  the  Pundits 
upon  the  operation  of  that  law,  or  to  enter 
into  the  question,  so  much  discussed  at  the 
bar,  whether  the  late  Matthew  Abraham's 
acquisitions  ought  or  ought  nqf,  accouling 
to  that  law,  to  have  been  deemed  to  be  htf 
separate  estate.  It  is  sufficient,  with 
reference  to  the  opinion  of  the  Puadits,  to 
say  that  the  Case  stated  for  their  opinion 
proceeds  upon  an  assumption  which,  in  their 
Lordships '  judgment,  was  now  warranted 
by    the  •  facts.    Their   Lordships,  J*#wever 
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think  it  right  to  add,  for  the  guidance  of  the 
Courts  in  India  in  future  cases,  that  when- 
ever the  opinion  of  Pundits  is  required, 
and  there  are  any  special  circumstances, 
which  may  bear  upon  the  question  to  be 
submitted  for  their  opinion,  those  special 
circumstances  ought  to  be  set  forth  in  the 
case  ^submitted  to  them.  Their  Lord- 
ships make  this  observation  with  reference  to 
the  broad  and  general  statements  contained 
in  the  case  which,  in  this  instance,  was 
laid  before  the  Pundits ;  *'  that  the  brothers 
lived  together,  and  that  the  eldest  acquired 
some  property,"  unaccompanied  as  those 
statements  were  by  any  specification  of  the 
mode  in  which,  and  the  circumstances  under 
which  the  brothers  so  lived,  and  the  pro- 
perty was  so  acquired — circumstances  which, 
to  say  the  least,  were  important  to  be  con- 
sidered in  forming  an  opinion  upon  the  point 
submitted  for  consideration. 

Having  thu3  considered  the  case  so  far  as 
respects  the  law  to  be  applied  in  determin- 
ing it,  their  Lordships  will  now  proceed  to 
consider  How  the  case  stands  upon  the 
evidence  with  reference  to  the  point  whe- 
ther the  defendant  was  entitled  to  share  in 
the  property  in  question  by  agreement,  or 
consent  amounting  to  agreement,  between 
him  and  the  late  Matthew  Abraham — a 
point  which,  though  not  distinctly  pleaded 
on  the  part  of  the  respondent,  must,  as 
their  Lordships  think  upon  a  fair  view  of 
all  the  pleadings  in  the  case,  be  considered 
to  be  open. 

In  considering  the  weight  of  the  evidence 
upon  this  point,  the  first  thing  to  be  deter- 
mined is  upon  whom  does  the  burthen  of 
proof  re3t?  Their  Lordships  are  of  opinion 
that  it  lies  on  the  defendant.  It  must  be  so 
even  under  the  Hindoo  law,  as  the  nucleus  of 
acquired  property  was  in  this  case  separate, 
unaided  acquisition,  unaided  either  by  funds 
or  labour  of  the  claimant.  Their  Lordships 
do  not  propose  to  enter  into  a  minute  exami- 
nation and  consideration  in  detail  of  every 
part  of  the  evidence  relied  upon,  nor  of  every 
observation  made  and  argument  urged  upon  it 
by  either  side:  that  course  would  extend 
their  observations  to  an  unnecessary  and  un- 
profitable length.  They  propose  to  deal 
witrr  the  presumptions  insisted  on  either  side 
S3  arising  from  the  conduct  of  the  parties, 
and  to  contras  and  weigh  those  presumptions. 
The  case  was  rightly  stated  by  Mr.  Maches- 
son  to  be  not  a  one-sided  oni  ;  on  the  con- 
trary^ it  .presents  evidence  embarrassing  to 
deal  with,  'both  in  the  conflict  of  positive 
testimyay  and  of  opposipg  presumptions.  For 


the  appellants,  the  presumptions  from  con- 
duct principally  relied  on  are  those  which  arise 
from  what  appears  upon  the  evidence  as  to 
the  following  matters  :  ist,  the  habis  of  life 
of  the  families  both  of  Matthew  Abraham 
and  the  respondent  as  inconsistent  with  the 
nature  of  the  existence  of  art  undivided 
Hindoo  family,  Hindoos  by  origin,  but  not 
Hindoos  by  religion.  2ndly,  the  establish- 
ment by  Matthew  Abraham  of  a  business 
under  his  sole  name;  his  introduction  into 
.  it  of  his  brother  and  Richardson  as  partners 
with  hjmself ;  his  formal  public  notification 
of  that  fact  to  the  world  by  a  notice  stating 
that  he  had  introduced  them  into  his  firm ; 
the  payment  of  rent  for  the  shop,  both  during 
the  continuance  of  that  firm  and  by  the  suc- 
ceeding firm,  which  then  consisted  of  himself 
and  his  brother  only ;  and  the  inconsistency 
of  that  payment  with  the  joint  property  in 
the  building  and  premises.  3rdly,  the  sig- 
natures on  several  occasions  of  Francis  as 
agent ;  his  dissatisfaction  with  the  business 
at  Kurnaui ;  and  his  language  regarding  it 
as  inconsistent  with  a  joint  ownership  and 
corresponding  voice.  4thly,  after  the  death 
of  Matthew  Abraham,  the  inconsistency  of 
the  defendant's  whole  conduct  for  a  time 
with  any  notion  in  his  mind  that  he  had  a 
joint  legal  interest  in  the  whole  property  of 
the  family.  Much  stress  was  laid  on  the  in- 
consistency of  the  statement  in  the  respond- 
ent's letter  to  Charles  Henry  Ababara  of 
the  19th  August  1842,  in  which,  giving  an 
account  of  all  the  property  of  Matthew  Abra- 
ham, he  states  that  it  was  in  the  bracketed 
item  or  items  alone  he  had  a  half  share,  the 
item  or  items  so  bracketed  not  including  the 
distillery,  which  is  afterwards  mentioned  as 
part  of  the  property  of  Matthew  Abraham; 
on  the  respondent's  fears  expressed  in  the 
same  letter  of  being  left  to  seek  his  fortune ; 
on  his  expression  that  he  had  hoped  that  his 
brother  would  have  provided  for  him  ;  and 
on  the  request  to  Chailes  to  intercede  with 
his  mother  to  carry  out  the  presumed  inten- 
tions of  his  father.  Sthly,  the  treatment 
by  the  defendant  of  Mrs.  Chailotte  Abraham 
as  the  head  of  the  family  ;  the  inconsistency 
of  that  treatment  with  her  condition  of  a 
widow  in  a  family  adopting  or  retaining 
Hindoo  customs  and  law  in  part  and  by  choice; 
the  administration  taken  out  in  her  name, 
and  his  taking  a  power  of  attorney  from  her. 
These  were  treated  as  inconsistent  with  the 
respondent's  position  in  the  family  on  his 
hypothesis.  f 

On  the  other  side,  the  nature  of  the  ori- 
ginal family  to  which  the  defendant  and  his 
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brother  belonged ;  the  custom  of  the  Chris- 
tian class  within  which  that  family  was  in- 
cluded ;  and  the  ordinary  enjoyment  of  their 
property  by  such  families  according  to  the 
customs  of  their  Hindoo  progenitors,  were 
relied  on  to  show  that  the  family  dealt  with 
the  property  as  an  undivided  one. 

The  dealings  of  the  defendant  in  the  ma- 
nagement of  his  brother's  affairs ;  the  absence 
of  any  satisfactory  proof  that  he  had  re- 
ceived any  salary  or  emolument  as  agent  or 
clerkv;  the  consistency  of  all  that  he  did 
with  the  ordinary  course  of  dealing  in  an 
undivided  Hindoo  family  ;  the  presumed  con- 
tinuance of  a  state  proved  to  have  existed, 
and  not  in  terms  proved  to  -have  been  inter- 
rupted ;  the  execution  of  the  bonds  and  con- 
veyances referred  to  in  the  respondent's 
case;  and  the  inconsistency  of  those  instru- 
ments with  the  ordinary  dealing  of  a  mere 
clerk  or  agent — were  pressed  with  much 
force  on  the  attention  of  their  Lordships. 
The  statement  of  ownership  in  Francis  con- 
tained in  his  mortgage-deed,  and  the  admis- 
sions derived  from  the  acts  of  the  third 
plaintiff,  Daniel  Vincent  Abraham,  in  the 
suits  and  proceedings  relating  to  the  Kur- 
naul  affairs,  also  referred  to  in  the  case  of 
the  respondents,  were  urged  as  additional 
grounds  in  support  of  the  case  of  the  defend- 
ant, which,  it  was  argued,  the  language  of  a 
large  portion  of  the  correspondence  strength- 
ened. 

Their  Lordships  will  first  consider  the 
evidence  on  these  points,  and  the  presump- 
tions to  be  drawn  from  it  with  reference  to 
the  Hindoo  law.  In  this  point  of  view,  much, 
if  not  the  whole,  of  what  is  urged  on  the  part 
of  the  respondent  as  to  the  nature  of  the 
original  family  to  which  he  and  Matthew- 
belonged,  and  as  to  the  dealings  of  such 
families,  is  sufficiently  answered  by  what 
has  been  already  said  as  to  the  right  of 
Matthew  Abraham  to  change,  and  as  to  the 
fact  of  his  having  changed,  the  class  of  Chris- 
tians to  which  he  was  attached.  As  to  the 
absence  of  proof  that  the  respondent  received 
any  salary  or  emolument  as  agent  or 
clerk,  independently  of  the  absence  and  de- 
struction of  books  and  accounts  which  cannot 
but  weigh  heavily  against  the  respond- 
ent, it  is  to  be  observed  that  there  is  an 
equal  absence  of  proof  that  the  respondent 
ever  received  any  share  of  profits  as  par- 
cener. 

The  arguments  from  the  dealings  of  the 
brothers,  s0  forcibly  urged  by  Sir  H.  Cairns, 
are  certainly  as  forcibly  to  prove  an  ordinaiy 
partnership  as  to  prove  that  kind  of  parcenary 


which  obtains  under  the  Hindoo  law.  These 
brothers,  when  they  established  a  partner- 
ship in  the  shop,  established  and  main- 
tained it  on  the  ordinary  commercial  basis, 
in  shares,  as  well  when  they  were  the  only 
partners  as  when  Richardson  was  associated 
with  them.  On  what  ground,  then,  should 
a  Court  conclude,  if  it  thought  that  a  conjoint 
interest  existed  in  the  ahkarry  contracts, 
that  it  was  founded  on  Hindoo  family  union, 
rather  than  en  the  model  of  the  shop-business  ? 
This  presumption  could  only  be  made  by 
assuming  the  Hindoo  lawftto  govern  the  case. 

As  to  the  bonds  and  conve)ances,  it  is  to 
be  observed  that  these  inst  uments  are  wholly 
unexplained  by  the  evidence,  and  that  the 
fact  of  the  apellant,  Charlotte  Abraham, 
having  been  made  a  party  to  some  or  one  of 
them,  renders  it  very  difficult  to  deduce  from 
any  of  them  the  inference  lor  which  the  re- 
spondent has  contended ;  but  what  is,  per- 
haps, of  still  greater  importance  is  this,  that 
there  is  no  proof  of  the  application  of  any  of 
the  moneys  raised  by  these  instruments  to 
any  other  purposes  than  the  purposes  of 
the  shop,  and  that  the  respondent  by  his 
answer  refers  to  these  moneys  having  been 
raised  for  the  purposes  of  the  shop-business. 
With  respect  to  the  correspondence,  their 
Lordships  feel  no  doubt  as  to  the  conclusion 
to  be  drawn  from  it.  After  carefully  perus- 
ing it,  they  have  been  unable  to  find  any- 
thing at  variance  with  the  statement  contain- 
ed in  the  letter  of  the  19th  August  1842, 
to  which  they  have  above  referred.  They 
find  much  both  in  the  correspondence  and  in 
the  other  documents  in  proof  in  the  cause 
which  tends  to  confirm  what  is  stated  in  that 
letter. 

The  respondent  by  that  letter  insists  on 
no  right.  He  merely  suggests  a  similar  re- 
muneration to  that  which  he  had  hoped  to 
receive  by  way  of  testamentary  gift  from  his 
deceased  brother.  Their  Lordships  are  to- 
tally unable  to  reconcile  this  letter  with  the 
ex;stence  of  the  right  since  insisted  on. 
After  giving  due  weight  to  the  arguments 
on  both  sides  on  its  construction  and  meaning, 
they  are  unable  to  adopt  that  reading  of  it 
on  which  the  Counsel  for  the  respondent 
have  insisted.  That  construction  is  not, 
in  their  opinion,  consistent  with  either  Jhe 
spirit  of  the  composition,  viewed  *as  a  whole^ 
or  with  its  language. 

Then  as  to  the  admission,  contended  to 
have  been  made  by  the  appellant,  Daniel 
Vincent  Abraham.  Neither  the  appellant, 
Charlotte  Abraham,  nor  the  late,  ^laiirtffT; 
Charles   Qenry   Abraham,   is  in  anv^way 


IO 


Privy 


THE   WEEKLY   REPORTER. 


Council. 


IVol.  I. 


proved  to  have  been  privy  to  or  cognizant  of 
this  admission  ;  the  late  plaintiff,  Charles 
Henry  Abraham,  was  absent  in  England  at 
the  time-,  and  he  never  in  any  way  adopted  it. 
It  is,  no  doubt,  evidence  against  all  the 
plaintiffs,  but  in  their  Lordships'  opinion, 
undue  weight  has  been  ascribed  to  it  in  the 
judgment  of  the  Sudder  Court.  Whence 
had  this  young  man  of  nineteen  his  know- 
ledge that  the  family  was  undivided  ?  It  is 
a  mixed  and  complex  proposition  of  fact  and 
law  ;  and  it  supposes  a  status  concerning 
which  the  respondent  himself  seems  to  have 
been  long  uncertain.  Had  he  so  understood 
his  position  at  the  time  when  he  wrote  the 
letter  of  the  19th  of  August  1842  ;  had  he 
then  considered  that  he  was  a  half  sharer  in 
the  whole  property,  he  could  scarcely  have 
expressed  himself  as  he  did  in  that  letter. 
Yet  to  this  admission  of  this  youth,  ignorant 
alike  of  law  and  business,  a  binding  effect  is 
given  against  all  the  plaintiffs  on  the  record. 

Their  Lordships  are  not  prepared  to  follow 
the  Sudder  Court  in  the  weight  which  they 
have  given  to  this  admission.     Looking  at 
the  whole  case  with  reference  to  the   Hindoo 
law,  they  are  of  opinion  that   the  claim   of 
the  respondent  to  a  share  of  the  property  in 
dispute  by    virtue  of    that  law    cannot  be 
supported,  and  they  are  not  less  satisfied  that, 
if  the  case  be  looked  at  with  reference  to  the 
English    law — a     point    of    view,    however, 
which,  so  far  as  the  respondent  is  concerned, 
seems  to  them  to  be  excluded  by  the  plead- 
ings in  the  cause — the  evidence  on  the  part 
of  the  respondent  is  insufficient,  when  weigh- 
ed against  the  evidence  on  the  other  side, 
to  establish  a  partnership  according  to  that 
law.     Their  Lordships,  therefore,  have  come 
to  the   conclusion   that  the   decree   of   the 
Sudder  Court  cannot  be  maintained  ;    but, 
on  the   other  hand,  they  are  not  prepared 
to     go     to     the     full     length     to     which 
the    Judge  of    the   Civil    Court  of   Bellary 
has  gone  by  his  decree.     The  respondent,  no 
doubt,  stood  in  a  fiduciary  position  ;    though 
he  may  have  been  unconscious  of  the  duty 
arising   from    his    acts,    he    had,   in    effect, 
attorned  to  the  appelllant,   Charlotte  Abra- 
ham, by  accepting  a  power  of  attorney  from 
her.     That   character,   and   the*  acquisitions 
under  it,  should  have  been  renounced  before 
ihe  respondent  asserted  an  interest  adverse 
to  that  of  his  constituent ;    such  an  assertion 
in  one* acting  as  agent  is  not  prohibited  on 
grounds  of  policy   alone.  It*  is   in  itself  an 
unconscientious  breach  of  duty  to  a  principal. 
The*  letter*  of  administration  were,  Indeed, 
uken^ut  for  a  special  gbject  only  ;nhey  were 


not  strictly  necessary — a  certificate  would 
have  sufficed.  But  they  were  not  of  a  limit- 
ed character.  There  were  assets  in  the  local 
jurisdiction,  and  all  parties  concerned  in  in- 
terest were  either  consenting  to,  or  subse- 
quently ratified  the  authority  delegated  by, 
the  letters  of  administration.  The  adminis- 
tration related  back  to  the  death  of  Mat- 
thew ;  the  possession  of  the  whole  property 
therefore  from  the  time  of  his  death,  must 
be  ascribed  to  the  first  plaintiff,  as  the  defend- 
ant acting  under  his  power  could  not  claim 
adversely. 

Their  Lordships  are  by  no  means  disposed 
to  infringe  upon  the  wise  and  salutary  rules 
which  hajve  been  laid  down  as  to  the  conduct 
of  persons  standing  in  confidential  positions; 
but,  on  the  other  hand,  they  entirely  agree 
with  the  Sudder  Dewanny  Adawlut  in  their 
estimate  of  the  value  of  the  respondent's 
set  vices.  The  property  in  the  abkarry  con- 
tract may.  by  reason  of  its  special  character, 
be  said  to  have  been  in  a  great  degiee  pre- 
served to  the  family  by  him.  The  evidence 
shows  that  none  of  the  plaintiffs  were  com- 
petent to  the  management  of  the  concern. 
In  all  probability,  but  for  the  respondent,  the 
contract  would  have  been  lost  to  the  family. 
It  is  represented  to  have  been  the  chief  source 
of  their  income.  It  differs  materially  from 
an  ordinary  tracing  partnership.  The  selec- 
tion of  the  contractor  is  influenced  by  con- 
siderations which  might  probably  have  caused 
the  respondent  to  be  named  as  the  successor 
to  his  brother  in  the  contract.  The  relation- 
ship of  the  respondent  to  the  family,  the 
devotion  of  his  time  and  labour  to  the  aug- 
mentation of  its  wealth,  the  creation,  as  it 
were,  of  the  profits  of  the  abkany  business 
establish  a  great  difference  between  this  and 
the  case  of  any  ordinal y  agency. 

In  ordinary  cases  and  under  ordinary  cir- 
cumstances these  services  on  the  pari  of  the 
respondent  would,  no  doubt,  be  sufficiently 
compensated  by  the  provision  in  that  behalf 
contained  in  the  decree  of  the  Civil  Court, 
but  in  this  case  their  Lordships  find  it  proved, 
by  the  plaintiff's  first  witness,  that  the  re- 
spondent on  Matthew's  death  declared  to 
him  that  he  had  worked  like  a  slave  in  the 
abkarry  business,  and  was  merely  paid  for 
his  labour  ;  but  that,  for  the  future,  he  wculd 
not  do  so  unless  he  received  an  equal  share 
with  the  others,  meaning  his  brother's  widow 
and  two  sons  ;  and  the  witness  says  that 
he  soon  afterwards  mentioned  ^iis  conver- 
sation to  the  widow.  If  the  widow  dis- 
sented from  this  view,  she  ought,  as  ineir 
Lordships  think,  to  have  communicated  sues 
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dissent  to  the  respondent,  but  she  never  did 
so.  After  her  having  so  long  availed  herself 
of  the  respondent's  services,  which  she 
knew  to  be  rendered  on  the  faith  of  his  re- 
ceiving one-half  the  profits  as  a  remunera- 
tion for  those  services,  she  and  the  other 
parties  interested  in  the  estate  could  not,  in 
their  Lordships'  opinion,  be  justly  entitled  to 
dispute  the  right  of  the  respondent  to  be 
remunerated  to  that  extent.  Their  Lord- 
ships,  therefore,  think  that  it  ought  to  have 
been  declared  by  the  decree  that  the  re- 
spondent was  entitled  to  an  equal  share  of  the 
profits  of  the  abkarry  contract  accrued  after 
the  death  of  Matthew  as  a  remuneration  for 
his  services  in  the  execution  of  that  contract 
Their  Lordships  think  also  that,  having 
regard  to  the  evidence  to  which  they  have 
last  alluded,  and  to  the  respondent  having 
been  permitted  for  so  many  years  to  carry  on 
the  abkarry  contracts  without  any  dissent 
having  been  expressed  to  the  terms  stipulated 
or  by  him,  the  decree  of  the  Civil  Court 


has  not  dealt  properly  with  the  question  of 
costS.  They  are  of  opinion  that,  under  the 
circumstances  of  the  case,  the  costs,  up  to  the 
hearing,  ought  not  to  have  been  given 
against  the  respondent  by  the  decree,  but 
ought  to  have  been  reserved  until  the  ac- 
counts were  taken.  The  benefit  which  may 
result  to  the  estate  may  form  a  material  in> 
gredient  in  considering  what  ought  ultimate- 
ly 10  be  done  as  to  the  costs,  and  the  mode 
in  which  the  respondent  may  account  under 
the  decree  may  also  influence  that  question. 
The  decree  of  the  Civil  Court  having  thus, 
in  their  Lordships1  opinion,  gone  too  far, 
their  Lordships  think  that  there  should  be 
no  costs  of  the  appeal  to  the  Sudder  Court 
or  of  this  appeal. 

Their  Lordships,  therefore,  will  humbly 
recommend  Her  Majesty  to  reverse  the 
decree  of  the  Sudder  Court,  and  to  restore 
the  decree  of  the  Civil  Court  of  Bellary, 
modified  as  above  pointed  out. 


Vol.  I. 


70 


t 
t 


• 


1864.]  Privy 


THE  WEEKLY  REPORTB*. 


Council. 


13 


The  i6ih  July  186a. 

Present  : 

Lord  Kingsdown,  Judge  of  the  Admiralty 
Court,  Sir  J.  T.  Coleridge,  Sir  L.  Peel, 
and  Sir  J.  IV.  Colvile. 

Criminal  Appeal  to  Privy  Council. 

Petition  for  leave  to  appeal  from  a  sentence  of 
the  Court  of  Nizam ut  Adawlui  in  Bengal. 

Joykissen  Mookerjee,  Petitioner. 

Prerogative  Right  of  Appeal  to  the  Privy 
Council  in  matters  of  Criminal  Jurisdiction. 

This  is  an  application  for  leave  to  appeal 
from  a  decision  of  a  Criminal  Court  in  the 
East  Indies. 

It  appears  from  the  proceedings  in  the 
case  that  a  person  of  the  name  of  Joykissen 
Mookerjee  has  been  convicted  of  a  criminal 
offence — viz.,  that  of  having  procured  the 
leases  of  certain  property  to  be  forged. 
The  questions  for  the  decision  of  their 
Lordships  are,  first,  whether,  as  has  been 
argued,  there  exists  on  behalf  of  the  Crown 
a  prerogative  right  of  appeal  even  in  matters 
of  criminal  jurisdiction;  and,  secondly, 
whether  this  is  a  proper  case  in  which  the 
authority  of  the  Crown  should  be  interposed 
or  the  purpose  of  doing  justice. 

Now,  with  reference  to  the  existence  of 
the  prerogative  of  the  Crown,  their  Lord- 
ships are  desirous  that  no  expression  should 
fall  from  them  which,  in  the  slightest  degree, 
would  throw  doubt  on  the  existence  of  that 
prerogative,  not  only  under  the  existing  cir- 
cumstances, but  in  others  which  might  arise, 
with  reference  to  other  dominions  of  the 
Queen  which  may  have  been  acquired  by 
conquest  They  do  not  think  it  necessary 
that  they  should,  on  the  present  occasion, 
enter  minutely  into  the  considerations  upon 
which  the  prerogative  of  the  Crown  is 
founded.  They  think  it  will  suffice  for  the 
purpose  of  this  case  to  assume  that  it  does 
exist,  and,  consequently,  that  it  is  in  the 
power  of  the  Judicial  Committee  of  the 
Privy  Council,  exercising  that  prerogative, 
right  under  the  Crown,  so  to  advise  Her 
Majesty,  if  they  should  think  an  appeal  ought 
to  be  allowed  on  the  present  occasion, 


With  regard  to  the  merits  of  the  case  itself, 
their  Lordships  certainly  are  inclined  to 
come  to  the  conclusion  that  justice  has  not 
been  very  well  administered  on  the  present 
occasion ;  and,  supposing  it  to  have  been  a 
civil  case,  and  not  a  criminal  case,  they 
would  have  had  no  hesitation  whatever  in 
recommending  to  Her  Majesty  to  allow  aj} 
appeal  for  the  purpose  of  considering  these 
proceedings,  and  of  doing  justice  to  the 
party  complaining. 

But  this  is  a  criminal  case,  and  subject  to 
very  different  considerations.  Admitting, 
therefore,  two  things — admitting  the  ex- 
istence of  the  prerogative  of  the  Crown,  and 
admitting  that  this,  primd  facie  and  pre- 
sumptively, is  a  case  of  great  grievance — 
their  Lordships  have  now  to  determine  whe- 
ther, looking  at  all  the  circumstances  attend- 
ing the  granting  of  appeals  in  criminal  cases, 
it  would  be  their  duty  to  advise  Her  Majesty 
to  grant  this  appeal  or  to  withhold  it. 

We  must  recollect,  in  the  first  place,  that 
by  granting  an  appeal  is  meant  an  examina- 
tion of  the  whole  of  the  proceedings  which 
have  taken  place.  It  is  not  simply  for  the 
investigation  of  any  legal  question  which 
might  arise;  it  is  for  the  purpose  of  examin- 
ing the  whole  of  the  evidence,  and  the 
whole  course  cf  the  proceedings  upon  the 
trial,  to  enable  us  to  come  to  a  conclusion 
upon  the  merits. 

Now,  it  is  of  no  small  importance  to  bear 
in  mind  that,  notwithstanding  the  number- 
less instances  in  which  an  application  of 
this  kind  might  have  been  made  to  the 
Queen  in  Council  from  all  the  various 
dominions  subject  to  Her  Majesty,  from 
all  those  parts  of  her  dominions  that  were 
acquired  by  conquest,  and  where  tier 
Majesty  has  the  entire  sovereign  power 
of  legislating  for  them  according  fts  she 
may  think  fit — 1.  *.,  either  by  Orders  in 
Council,  or,  as  was  determined  on  a  former 
occasion,  by  virtue  of  letters  from  the 
Secretary  of  State — it  is,  I  say,  to  be  borne 
in  mind  that  in  no  instance  whatever  of 
any  grievance,  however  great,  at  any  time, 
has  any  attempt  ever  been  made  to  apply 
to  her  Majesty  for  leave  to  appeal  in  a  Cri- 
minal case.  <• 

We  can  easily  call  to  memory  verjb  many 
instances  which  have  occurred  in  the 
Colonies,  in  which  it  has  been  alleged  that 
gross  injustice  ha;  been  done,  and* even  ffves 
sacrificed* where  they    aught   not    to^have 
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been  exposed  to  any  danger ;  but  no  prece- 
dent of  an  appeal  of  this  nature  has  ex- 
isted ;  and  we  think  it  is  obvious,  upon 
the  least  consideration  of  the  consequences, 
how  it  is  that  no  such  precedent  has 
existed,  and  how  it  is  that  no  such  prece- 
dent would  have  been  created,  even  if  an  at- 
tempt had  been  made  to  call  into  force  the 
power  of  the  Crown.  It  may  be  true  that  on 
some  occasions  it  is  not  very  desirable 
to  argue  simply  from  consequences  alone; 
but  the  consequences  of  gi anting  ari~appeal 
in  cases  of  this  description  are  so  exceed- 
ingly  strong,  they  are  so  entirely  destructive 
of  the  administration  of  all  criminal  jurispru- 
dence, that  we  cannot  for  a  single  moment 
doubt  that  they  are  of  the  greatest  import- 
ance in  guiding  us  to  form  a  judgment. 

Now,  if  we  were   to  advise   Her   Majesty 
to   grant  an    appeal  on  this   petition,   how 
would  the  case  stand  ?  It  is  simply  the  case 
of  an  individual  having  been  convicted   of 
causing  documents  to  be  forged.      Would 
not  ihe  same  right  apply  to  capital  cases? 
What  would    be  done    in  a  capital   case? 
Is    there    any    distinction    which     can     be 
drawn  ?    If  the  prerogative  of  Her  Majesty 
gives  this  individual  the  right  of  appeal,  could 
any  rules  or  regulations  be  imposed  whereby 
the  right  of  appeal   could  be  governed  or 
could    be    restricted?    So    you    would    go 
through  the  whole  catalogue  of  cases;  and 
there  is  no   doubt  whatever  that,  whenever 
punishment  was  likely  to  ensue,  they  would 
follow  an  appeal  to  Her  Majesty  in  Council, 
and  consequently  not  only  would  the  course 
of    justice  be  maimed,   but   in  very  many 
instances  it  would  be  entirely  prostrated. 

These  are  the  reasons  which  operate 
upon  our  minds  in  rejecting  this  application ; 
not  at  all  forgetting  that  injustice  may  have 
been  done  in  this  individual  case,  and  not 
at  all  forgetting  that  the  power  of  the  Crown 
may  be  invoked  in  another  shape,  and  that 
that  injustice  may  be  remedied.  Their 
Lordships  are  of  opinion  that  they  cannot, 
under  the  existing  circumstances,  advise 
Her  Majesty  to  admit  this  right  of  appeal; 
but  they  doubt  not  that  justice  will  be  done, 
because  they  would  suggest  that  an  applica- 
tion should  be  made  to  thfc  constituted 
authorities*  who  have  the  power  to  afford 
«a  remedy,  though  in  a  different  way.  They 
doubt  not  that,  when  it  is  represented  to 
those  Authorities  that  this  suggestion  ema- 
nates from  the  Judicial  Committee,  they 
wjll  not#be  loth  to  examine  into  the  circum- 
stances of  the  case,  and  Jto  do  that  which 
justiwumay  require.     #  . 


We  have  only  one  word  more  to  say  on 
the  present  occasion.  Their  Lordships  do 
not  think  it  necessary  to  enter  at  all  into 
the  question  which  has  been  discussed  at 
the  bar  this  morning :  it  would  require  a 
very  nice  examination  of  the  statutes  and 
the  criminal  law  of  India,  which  could 
only  end  in .  the  same  way.  Whatever 
might  be  the  result  of  that  examination, 
we  have  no  hesitation  in  saying  the  course 
we  are  now  about  to  adopt  would  be  the 
course  we  should  then  recommend  Her 
Majesty  to  pursue.  We  cannot  grant  this 
application. 

The  22nd  July  1863, 

Present : 

Lord  Kingsdown,  Sir  E.  Ryon,  Sir  y.  T.  Colt- 
ridge,  Sir  Z.  Peel,  and  Sir  y.  W.  Cohile. 

Suicide — English  Law  of  Forfeiture   of  Per- 
sonal Property. 

On  appeal  from  the  Supreme  Court  of  Judica- 
ture at  Fort  William  in  Bengal* 

Advocate-General  of  Bengal 
versus 
Ranee  Sumomoyee. 

The  English  law  of  forfeiture  of  the  personal  property 
of  persons  committing  suicide,  if  ever  applied  to  Eu- 
ropeans in  India,  was  not  applicable  to  Natives. 

Whether  the  law  ever  had  existence  as  regards  Eu- 
ropeans in  India — Quxre. 

The  question  in  this  case  arises  on  the 
claim  of  the  Crown  to  a  portion  of  the  per- 
sonal estate  of  Rajah  Kristonauth  Roy 
fiahadoor,  who  destroyed  himself  in  Calcutta 
on  the  31st  October  1844,  and  was  found 
by  inquisition  to  have  been  felo  de  se. 

We  understand  that  the  Rajah  had  a 
residence  in  Calcutta,  though  his  raj  or 
zemindary  was  at  some  distance  from  that 
city.  He  was  Hindoo  both  by  birth  and 
religion. 

On  the  morning  of  the  day  on  which  he 
destroyed  himself,  he  made  a  will,  by  which 
he  left  a  large  portion  of  his  property  to  the 
East  India  Company  for  charitable  purposes. 

The  will  was  disputed  by  his  widow,  who 
was  his  heiress,  and  a  suit  was  instituted 
by  her  against  the  East  India  Company  and 
others  to  determine  its  validity.  It  was 
agreed  between  the  litigating  parties  that 
the  question  should  be  tried  by  an  issue  at 
law.  The  widow  insisted,  amongst  other 
objections,  that  the  testator  wa£  not  in  a  fit 
state  of  mind  to  make  a  will  at  *the  time  of 
its  execution* 
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The  issue  was  tried,  and  a  verdict  was 
found  by  the  Judges  against  the  will,  upon 
what  ground  does  not  distinctly  appear,  and 
the  verdict  was  acquiesced  in  by  the  Indian 
Government. 

If  the  Crown,  by  virtue  of  the  inquisition, 
was  entitled  to  all  the  personal  property  of 
the  Rajah,  the  validity  or  invalidity  of  the 
will  was,  as  regards  his  personal  estate,  of 
no  importance. 

Now,  the  inquisition  had  found  that  the 
goods  and  chattels  of  the  Rajah,  when  he 
committed  self-murder,  amounted  within  Cal- 
cutta to  9,87,063  rupees,  and,  without  the 
town  of  Calcutta,  to  2,89,500  rupees ;  and  it 
stated  that  all  this  property  was  claimed  by 
the  widow. 

No  claim  to  any  part  of  it  appears  at  that 
time  to  have  been  set  up  by  the  East  India 
Company  on  behalf  of  the  Crown,  and  very 
large  sums  were,  from  time  to  time,  by  the 
order  or  with  the  consent  of  the  Indian  Gov- 
ernment, paid  over  to  the  widow  in  the  years 
1846  and  1847. 

A  portion,  however,  of  the  Rajah's  per- 
sonal estate,  amounting  to  between  6  and  7 
lakhs  of  rupees,  was  secured  in  the  Supreme 
Court,  in  order  to  provide  for  the  payment 
of  life-annuities  to  two  ladies,  both  then  liv- 
ing. The  existence  of  these  charges  seems 
to  have  been  the  only  reason  why  this  fund 
was  not  transferred  to  the  widow  with  the 
rest  of  the  estate. 

One  of  the  annuitants  is  now  dead,  and 
the  fund  reserved  to  answer  her  annuity  is 
of  course  set  free.  This  fund  is  now  claimed 
by  the  Indian  Government  under  the  finding 
on  the  inquisition  of  1844. 

It  is  stated  in  the  affidavit  of  a  gentleman, 
who  was  manager  for  the  widow  on  the 
death  of  her  husband,  that  he  was  advised 
in  1*844  by  three  English  Counsels  of  emi- 
nence, whom  he  names,  that  the  verdict  on 
the  inquisition  might  be  set  aside  on  the 
ground,  both  of  misdirection  by  the  Coroner, 
and  as  being  against  the  weight  of  evidence; 
but  that  proceedings  were  not  taken  for  that 
purpose,because  the  Government  represented, 
through  its  law  agents,  that  no  claim  would 
ever  be  made  under  the  verdict. 

If  the  facts  be  such  as  we  have  stated,  it 
is  impossible  not  to  feel  some  surprise  at  the 
present  demand;  and  if  we  differed  from  the 
Court  below,  it  would  deserve  much  consider- 
ation whether  a  claim  which  seems  to  have 
been  abandoned  in  1844  ought  now  to  be 
entertained.*  But  these  facts  do  not  seem 
to  have  beer!  noticed  by  the  Judges  in  India ; 
here  may  possibly   be  circumstances  with 


which  we  are  unacquainted  to  account  for 
the  course  taken  by  the  Government,  and  we 
think  it  better  to  dispose  of  the  case  on  the 
merits. 

At  what  time,  then,  and  in  what  manner, 
did  the  forfeiture  attached  by  the  law  of 
England  to  the  personal  property  of  persons 
committing  suicide  in  that  country,  become 
extended  to  a  Hindoo  committing  the  same 
act  in  Calcutta? 

The  sum  of  the  appellant's  argument  was 
this,  that  the  English  Criminal  Law  was 
applicable  to  Natives  as  well  as  Europeans 
within  Calcutta  at  the  time  when  the  death 
of  the  Rajah  took  place,  and  the  sovereignty 
of  the  English  Crown  was  at  that  time  estab- 
lished; that  the  English  settlers,  when  they  first 
went  out  to  the  East  Indies  in  the  reign  of 
Queen  Elizabeth,  took  with  them  the  whole 
law  of  England,  bo.h  civil  and  criminal,  unless 
so  far  as  it  was  inapplicable  to  them  in  their 
new  condition ;  that  the  law  of  felo  de  se 
was  a  part  of  the  criminal  law  of  England, 
which  was  not  inapplicable  to  them  in  their 
new  condition,  and  that  it  therefore  became 
part  of  the  law  of  the  country. 

Where  Englishmen  establish  themselves  in 
an  uninhabited  or  barbarous  country,  they 
carry  with  them  not  only  the  laws,  but  the 
sovereignty  of  their  own  State,  and  those 
who  live  amongst  them,  and  become  members 
of  their  community,  become  also  partakers 
of,  and  subject  to,  the  same  laws. 

But  this  was  not  the  nature  of  the  first 
settlement  made- in  India;  it  was  a  settle- 
ment made  by  a  few  foreigners  for  the  pur* 
pose  of  trade  in  a  very  populous  arid  highly- 
civilized  country,  under  the  Government  of 
a  powerful  Mahomed  an  ruler,  with  whose 
sovereignty  the  English  Crown  never 
attempted  nor  pretended  to  interfere  for  some 
centuries  afterwards. 

If  the  settlement  had  been  made?  in  a 
Christian  country  of  Europe,  the  settlers 
would  have  become  subject  to  the  laws  of 
the  country  in  which  they  settled.  It  is 
true  that  in  India  tney  retained  their  own 
laws  for  their  own  government  within  the 
factories  which  they  were  permitted  by  the 
ruling  power?  of  India  to  establish;  but. 
this  was  not  on  the  ground  of  general  in- 
ternational law,  or  because  the  Crown  of» 
England  or  the  laws  of  England  had  any 
proper  authority  in  India,  but  upon  the 
principles  explained  by  Lord  Stowell  in 
a  very  celebrated  and  beautiful  passage  of  £ia* 
judgment  in  the  rase  of  the  Indian  Chief 
(3  Rob.  28).  .  +* 
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The  laws  and  usages  of  Eastern  countries, 
where  Christianity  does  not  prevail,  are  so 
at  variance  with  all  the  principles,  feelings, 
and  habits  of  European  Christians,  that  they 
have  usually  been  allowed,  by  the  indulgence 
or  weakness  of  the  potentates  of  those  coun- 
tries, to  retain  the  use  of  their  own  laws; 
aad  their  factories  have,  for  many  purposes, 
been  treated  as  part  of  the  territory  of  the 
sovereign  from  whose  dominions  they  come. 
But  the  permission  to  use  their  own  laws 
by  European  settlers  does  not  extend  those 
laws  to  natives  within  the  same  limits,  who 
remain,  to  all  intents  and  purposes,  subjects 
of  their  own  sovereign,  and  to  whom  Euro- 
pean laws  and  usages  are  as  little  suited  as 
the  laws  of  the  Mahomedans  and  Hindoos 
are  suited  to  Europeans.  These  principles 
are  too  clear  to  require  any  authority  to  sup- 
port them,  but  they  are  recognized  in  the 
judgment  to  which  we  have  above  refer- 
red. 

But  if  the  English  law  were  not  appli- 
cable to  Hindoos  on  the  first  settlement  of 
the  country,  how  could  the  subsequent  ac- 
quisition of  the  rights  of  sovereignty  by 
the  English  Crown  make  any  alteration  ?  It 
might  enable  the  Crown  by  express  enact- 
ment to  alter  the  laws  of  the  country ;  but 
until  so  altered  the  laws  remained  un- 
changed. The  question,  therefore,  and  the 
sole  question,  in  this  case,  is  whether,  by  ex- 
press enactment,  the  English  law  of  felo 
de  set  including  the  forfeiture  attached  to  it, 
had  been  extended  in  the  year  1844  to 
Hindoos  destroying  themselves  in  Calcutta. 

We  are  referred  by  Mr.  Melville,  in  his 
very  able  argument,  to  the  Charier  of 
Charles  II.  in  1661  as  the  first,  and,  indeed, 
the  only  one  which  in  express  terms  intro- 
duces English  law  into  the  East  Indies.  It 
gave  authority  to  the  Company  to  appoint 
Governors  of  the  several  places  where  they 
had  o?  should  have  factories ;  and  it  author- 
ized such  Governors  and  their  Council  to 
judge  all  persons  belonging  to  the  said  Com- 
pany, or  that  should  live  under  them,  in  all 
causes,  whether  civil  or  criminal,  according 
to  the  laws  of  the  Kingdom  of  England,  and 
to  execute  judgment  accordingly. 

The  English  Crown,  however,  at  this 
time  clearly  had  no  jurisdiction  over  Native 
.subjects  of  the  Mogul,  and  the  Charter  was 
admitted  by  Mr.  Melville  (as  we  under- 
stood-him)  to  apply  only  to  the  European 
servants  of  the  Company  ;  <at  all  events,  it 
could  have  no  application  to  the  question 
"now  under  consideration.  The  English  law, 
civilf^nd  criminal,  has  been  usually  consi- 


dered to  have  been  made  applicable  to  Na- 
tives wiihin  the  limns  of  Calcutta  in  the 
year  1726,  by  the  Charter  13  Geo.  I.  Nei- 
ther that  nor  the  subsequent  Charters 
expressly  declare  that  the  English  law  shall 
be  so  applied,  but  it  seems  10  have  been 
held  to  be  the  necessary  consequence  of  the 
provisions  contained  in  them. 

But  none  of  these  Charters  contained  any 
forms  applicable  io  the  punishment  by  for- 
feiture or  otherwise  of  the  crime  of  self-mur- 
der, and  with  respect  to  other  offences  to 
!  which  the  Charters  did  extend,  the  ap- 
plication of  the  criminal  law  of  England  10 
Natives  not  Christians,  to  Mahomedans,  and 
Hindoos,  has  been  treated  as  subject  to  qua- 
lifications, without  which  the  execution  of 
the  law  would  have  been  attended  with 
intolerable  injustice  and  cruelty. 

To  apply  the  law  which  punishes  the 
marrying  a  second  wife  whilst  the  first  is 
living  to  a  people  amongst  whom  polygamy 
is  a  recognized  institution,  would  have  been 
monstrous,  and  accordingly  it  has  not  been 
so  applied. 

In  like  manner,  the  law,  which  in  Eng- 
land most  justly  punishes  as  a  heinous 
offence  the  carnal  knowledge  of  a  female  under 
ten  years  of  age,  cannot,  with  any  propriety, 
be  applied  to  a  country  where  puberty  com- 
mences at  a  much  earlier  age,  and  where 
females  are  not  unfrequently  married  at  the 
age  of  ten  years. 

Accordingly,  in  the  case  referred  to  in  the 
argument,  the  law  was  held  not  to  apply. 

Is  the  law  of  forfeiture  for  suicide  one 
which  can  be  considered  properly  applicable 
to  Hindoos  and  Mahomedans  ? 

The  grounds  on  which  suicide  is  treated 
in  England  as  an  offence  against  the  law, 
and  punished  by  forfeiture  of  the  offenders 
goods  and  chattels  to  the  King,  are  suted 
more  fully  in  the  case  of  Hales  z>.  Petit, 
in  Plowd.  Rep.  a  61,  than  in  any  other  bookl 
which  we  have  met  with.  It  is  there  stated! 
that  it  is  an  offence  against  Nature,  against 
God,  and  against  the  King. 

Against  Nature,  because  against  the  io-l 
stinct  of  self-preservation ;  against  God.  be- 
cause against  the  commandment,  "  Tboal 
shalt  not  kill/'  and  a  felo  de  se  kills  his  on 
soul ;  against  the  King,  in  that  thereby  k| 
loses  a  subject. 

Can  these  considerations  extend  to  Nath 
Indians,  not  Christians,  not  recognizing 
authority  of  the  Decalogue,   and    owing, 
the  time  when  this  law  is  supposed  to  to 
been  introduced,  no  allegiance  te  the  King 
Great  Britain  ? 
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The  nature  of  the  punishment  also  is  very 
little  applicable  to  such  persons.  A  part  of 
it  is  that  the  body  of  the  offender  should  be 
deprived  of  the  rites  of  Christian  burial  in 
consecrated  ground.  The  forfeiture  extends 
to,  chattels,  real  and  personal,  but  not  to  real 
estates ;  these  distinctions,  at  least  in  the 
sense  in  which  they  are  understood  in  Eng- 
land, not  being  known  to,  or  intelligible  by, 
Hindoos  and  Mahomedans. 

Self-destruction,    though   treated    by    the 
law  of  England  as  murder,  and  spoken  of  in 
the  case  to  which  we  have  referred  in  Plow- 
den  as  the  worst  of  all  murders,  is  really,  as 
it  affects  society,  and  in  a  moral  and  reli- 
gious point  of  view,  of  a  character  very  dif- 
ferent, not  only  from  all  other  murders,  but 
from  all  other  felonies.    These   distinctions 
are  pointed  out  with  great  force  and  clear- 
ness in   the   notes   attached   to  the   Indian 
Code  as  originally  prepared  by  Lord  Ma- 
caulay  and  the  other  Commissioners.    The 
truth   is  that   the  act  is  one  which,  in  coun- 
tries   not    influenced   by   the   doctrines    of 
Christianity,  has  been  regarded  as  deriving 
its  moral  character  altogether  from  the  cir- 
cumstances in  which  it  is  committed  :  some 
times  as  blameable,  sometimes  as  justifiable, 
sometimes  as  meritorious,  or  even  an  act  of 
positive  duty. 

In  this  light  suicide  seems  to  have  been 
viewed  by  the  founders  of  the  Hindoo  Code, 
who  condemn  it  in  ordinary  cases  as  forbid- 
den by  their  religion,  but  in  others,  as  in 
the  well-known  instances  of  suttee  and 
self-immolation  under  the  car  of  Jugger- 
nauth,  treat  it  as  an  act  of  great  religious 
merit. 

We  think,  therefore,  the  law  under  con- 
sideration inapplicable  to  Hindoos;  and  if  it 
had  been  introduced  by  the  Charters  in  ques- 
tion *with  respect  to  Europeans,  we  should 
think  that  Hindoos  would  have  been  except- 
ed from  its  operation.  But  that  it  was  not 
so  introduced,  appears  to  us  to  be  shown  by 
the  admirable  judgment  of  Sir  B.  Peacock 


in  this  case  ;  and  if  it  were  not  so  intro- 
duced, then,  as  regards  Natives,  it  never  had 
any  existence. 

It  would  not  necessarily  follow  that  there- 
fore it  never  had  existence  as  regards  Euro- 
peans. That  question  would  depend  upon 
this,  whether,  when  the  original  settlers, 
under  the  protection  of  their  own  sovereign, 
were  governed  by  their  own  laws,  those  laws 
included  the  one  now  under  consideration ; 
whether  an  offence  of  this. description  was 
an  offence  against  the  king's  peace,  for 
which  he  was  entitled  to  claim  forfeiture  ; 
whether  the  factory  could,  for  this  purpose, 
be  considered*  as  within  his  jurisdiction.  In 
that  case  it  might  be  that  the  subsequent 
appointment  of  Coroners  by  the  Act  of  the 
33  Geo.  III.  would  render  effectual  a  right 
previously  existing,  but  for  the  recovery  of 
which  no  adequate  remedy  had  been  pre- 
viously provided. 

We  are  not  quite  sure  whether  the  Court 
below  intended  to  determine  this  point  or 
not.  Much  of  the  reasoning  in  the  judg- 
ment is  applicable  to  Europeans  as  well  as  to 
Natives,  but  the  Chief  Justice  in  his  judg- 
ment says : — 

"At  present  we  have  merely  to  consider 
the  question  so  far  as  it  relates  to  the  goods 
and  chattels  of  a  Native  who  wilfully  and 
intentionally  destroys  himself,  and  who 
cannot  in  strictness  be  called  a  felo  de  sey 
and  we  now  proceed  to  deal  with  that 
question,  and  with  that  question  alone.1' 

The  point  so  decided  we  think  perfectly 
clear,  and  it  is  not  necessary  to  go' further. 
Since  the  new  Code,  which  confines  the  pe- 
nalty of  forfeiture  within  much  narrower 
limits  than  existed  previously  to  its  enact- 
ment, and  does  not  extend  it  to  the  property 
of  persons  committing  suicide,  the  casexan 
hardly  again  arise. 

We  have  no  doubt  that  it  is  our  doty  in 
this  case  humbly  to  advise  Her  Majesty  to 
dismiss  the  appeal  with  costs. 


*»i      i  -    — » 
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Tne  1  st  Decern  oer  1063. 

Prestnt : 
Lord  Chelmsford,  Lord  Justice  Knight  Bruce, 
Sir  7.   T.  Coleridge,  Sir  L.  Peel%  and  Sir 
J.  W.  Colvile. 

Mortgage— Equity  °*  Redemption— Fore- 
closure— Account 

On  Appeal  from  the  Sudder  Dewanny Adawlut 

at  Calcutta. 

Mohun  Loll  Sookool 

versus 

Goluck  Chunder  Dutt  and  others. 

S«it  for  redemption  of  mortgage.  The  Zillah  Courts 
declared  the  mortgagors  (appellants)  entitled  to  redVmo- 
toon,  the  mortgagees  in  possession  (respondents)  having 
fully  paid  themselves  by  receipt  of  rents  and  profits. 
On  special  appeal  the  Sudder  Court  reversed  the  Zillah 
decisions  on  the  ground  that  certain  proceedings  taken 
by  the  mortgagees  with  a  view  to  foreclosure  had  effec- 
tually barred  the  equity  of  redemption.  Held,  by  the 
Privy  Council,  that  the  Sudder  Court  ought  not  to  have 
decided  the  case  on  the  question  of  foreclosure,  because 
that. question,  though  rais-.d  upon  the  pleadings,  had 
not  been  made  one  of  the  issues  settled  in  the  Couit  of 
first  instance,  where  alone  evidence  could  be  taken; 
that  the  Court  was  wrong  in  treating  the  proceedings 
as  an  effectual  bar  to  the  appellant's  right  of  redemp- 
tion ;  and  that  the  question  of  foreclosure  ought,  there- 
fore,  to  be  further  tully  tried  upon  an  i&>ue  to  be  regu- 
lar ly  settled. 

The  Zillah  Court*,  in  coming  to  a  conclusion  as  to 
the  state  of  the  mortgage  -accounts,  having  proceeded, 
not  upon  proof  of  the  actual  collections  which  were  or 
ought  to  have  been  made  by  the  mortgagees,  but  upon 
materials  which  were  in  a  great  measure  speculative 
and  conjectural,  their  decision  was  set  aside. 

This  appeal  arises  on  a  litigation  which 
commenced,  at  the  latest,  in  the  year  1852, 
but  in  a  sense  earlier,  on  the  questions  whe- 
ther *  mortgage  continued  subject  to  redemp- 
tion; and,  it  it  did,  what,  if  anything,  was 
due  upon  it:  a  litigation  that  might  and 
ought  to  have  been  less  complex,  less  prolix, 
and  less  tedious,  than  it  has  unhappily  been. 
That  there  was  a  mortgage  is  plain ;  it  may 
be  taken  also  as  equally  plain  that,  if  it  is 
redeemable,  ihe  present  appellants  (for  it  mav 
be  considered  thai  there  are  two  apptllanu*) 
are  the  persons  entitled  to  redeem,  and  thai 
the  respondents  are  the  actual  mortgagees 
m  possession  who,  if  the  mortgage  is  re- 
deemable, are  liable  to  be  redeemed. 

By  two  decrees,  dated   respectively  De- 
cember 31,91855,  and  December  9,  1857, 
mentioned  ,parttcu'arly  in    the    appellan  s' 
case,  and   the  Appendix  (the  latter  being 
Vol.  I.  °; 


made  on  the  appeal  of  ihe  mortgagees  from 
the  former),  the  mortgagors  (the  app.llants) 
were  not  only  declared  entitled  to  redeem 
the  mortgage,  but  were  alsod  clared  entitled 
to  do  so  without  making  any  payment;  and 
this  on  the  ground  that,  as  then  decided,  the 
mortgagees  in  possession  had  fully  paid  them- 
selves by  receipt  of  rents  and  profits.    ;    ^ 

These  Zillah  decisions,  the  mortgagee 
having  been  dissatisfied  with  them,  led  to  a 
special  appeal  on  their  part  to  the  Sudder 
Dewanny  Adawlut  at  Calcutta,  which  in  1859 
reversed  them,  upon  the  ground  (which  was 
in  fact  the  only  question  before  the  Court 
on  the  special  appeal)  tl  at  certain  proceedings 
taken  by  the  mortgagees  with  a  view  to 
foreclosure  had  effectually  barred  the  equity 
of  redemption,  and,  consequently,  that  the 
appellants'  suits  ought  to  be  dismissed  with 
costs. 

That  led  to  the  present  appeal,  in  which 
the  appellants  contend  for  the  relief  given  to 
them  by  the  decrees  of  1855  and  1857,  or  at 
least  for  something  less  disadvantageous  to 
them  than  the  dec  tee  of  1859. 

Upon  the  materials  before  their  Lordships, 
their  opinion  is  not  in  favour  of  the  decrees  of 
1855  and  1857,  or  either  of  them,  nor  is  it  in 
favour  of  the  decree  of  1859.  Ttiey  conceive 
that  the  materials  before  the  Court  which 
pronounced  the  decree  of  1855,  or  before  the 
Court  which  pronounced  the  decree  of  1857, 
were  not,  nor  are  sufficient,  as  to  the  matter 
of  debt,  to  support  either  of  those  two  decrees, 
and  that,  on  the  other  hand,  the  Court  which 
pronounced  the  decree  of  1859  was  not>  by 
the  state  of  things  then  btfore  it,  enabled  to 
make  that  decree. 

Their  Lordships  consider  that  it  did#not 
appear  sufficiently  before  the  Court  in  1855, 
or  before  the  Court  in  1857,  that,  on  *he  as- 
sumption of  the  redeemable  condition  of  the 
mortgage,  there  was  not  anything  then  due 
to  the  mortgagees  on  their  security. 

The  Zillah  Courts,  in  coming  to  this  con- 
clusion as  to  the  sate  of  the  accounts,  seem   . 
to  have  pro<$eded,  not  upon  proof  of  the 
actu  1  collections,  which  were  or  ought  to 
have  been  made  by  the  mortgagee^,  but  upon 
materials  wnich   were   in   a   great    measure* 
speculative  and  conjectural.     And  thjs  ob- 
jection to  the  mode  of  taking  the  accounts 
has,  in  fact,  been  taken  by  the  appellants 
Counsel  at  their  Lordships'  bir  whfen  c0H*" 
tending  against  life  applications  by  thejSud- 
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der  Court  of  the  account  so  taken  to  the  ques- 
tion of  foreclosure. 

■ 

The  oiher  objections  taken  to  the  decree 
of  1859  are,  first,  that  the  Sudder  Court 
ought  not  to  have  decided  the  cause  on  the 
question  of  foreclosure,  because  that  question, 
tjjpugh  raised  upon  the  pleadings,  had  not 
been* made  one  of  the  issues  settled  in  the 
Court  of  fiist  instance,  where  alone  evidence 
could  be  taken;  and,  secondly,  the  Court 
came  to  an  erroneous  conclusion  in  treating 
the  proceedings  of  which  there 'was  any 
evidence  as  an  effectual  bar  to  the  appellant's 
right  of  redemption.  Their  Lordships  con- 
sider both  these  objections  to  be  well  founded. 
It  is  clear  that  there  has  been  no  such  trial 
of  the  question  of  foreclosure  as  the  Regula- 
tion which  prescribes  the  statement  of  formal 
issues,  and  indeed  substantial  justice,  require. 
And,  in  dealing  with  this  question,  the  Sudder 
Court  seems  to  have  directed  its  attention  to 
the  erroneous  reasons  assigned  by  the  Zillah 
Judge  for  holding  that  no  right  of  foreclosure 
existed,  rather  than  to  the  effect  of  the  pro- 
ceedings proved. 

In  September  1850,  when  they  filed  their 
notice  of  forecl  3sure,  the  mortgagees  not  only 
had  notice  that  the  interest  of  the  original 
mortgagor  had  been  taken  in  execution,  but 
were  actively  disputing  in  a  summary  suit 
the  right  of  the  decree-holder  to  put  up  that 
interest  for  sale.  There  had  been  a  decision 
against  their  objection,  and  their  appeal 
against  that  decision  was  pending.  The 
appeal  was  decided  against  them  on  the  8th 
of  January,  and  the  equity  of  redemption 
was  sold  to  the  appellants  on  the  7th  of  April 
185 1.  It  is  quite  clear  upon  the  authorities 
that,  if  the  sale  had  taken  place  before  the 
notice  of  foreclosuie  was  filed,  that  notice, 
to  bfe  effectual,  must  have  been  served  on  the 
purchaser ;  and,  in  the  circumstances  above 
stated, «their  Lordships  conceive  that  it  ought 
to  have  been  served  upon  the  decree-holder. 
Yet  there  is  no  evidence  of  any  attempt  to 
serve  it  upon  any  one  except  the  widow  and 
heiress  of  the  original  mortgagor. 

Their  Lordships,  therefore,  think  that  the 
question  of  foreclosure  ought  40  be  further 
and  fully  tried  upon  an  issue  to  be  regularly 
fettled ;  2nd  that  the  mongage  account, 
whether  as  incidental  to  the  question  <  f  fore- 
closure^, or  to  the  question  of  redemption, 
ought  to  be  properly  taken*  They  desire, 
however,  to  leave  undis  urbed  the  findings 
txr*he  EuMah  Courts  upon  the  title,  of  the 
appe^anis  to  sue  the  representatives  of  the 


mortgagor,  and  upon  the  extent  and  nature 
of  the  lands  which  are  the  subject  of  liti- 
gation. 

Their  Lordships  are  of  opinion  that  each 
of  the  three  decrees  of  1855,  1857,  and 
1859  should  be  discharged,  and  that  the  cause 
should  be  remitted  to  India,  and  that  the 
High  Court  at  Calcutta,  or,  under  its  direction, 
the  proper  Zillah  Court,  should  inquire 
whether  the  appellants'  right  or  equity  of 
redemption  as  concerning  the  mortgaged 
estates  in  question,  or  any  and  what  part  of 
them,  has  become  foreclosed  or  barred ;  and 
if  it  has  not  become  so  as  to  the  whole  of 
the  estates,  then  to  take  an  account  of  what, 
if  anything,  is  due  to  the  respondents,  or  any 
of  them  on  the  security,  and  for  that  purpose 
to  take  the  usual  accounts  as  to  rents 
and  profits  and  disbursements,  with  just 
allowances  and  upon  the  result  of  that 
account  to  deal  with  the  matters  in  dispute 
accordingly.  The  parties  respectively  to  be 
at  liberty  to  adduce  evidence,  in  addition  to 
that  now  before  us,  upon  these  issues,  upon 
the  determination  of  which  the  final  decision 
of  the  case  must  depend.  The  cost  of  the 
trial,  including  those  of  this  appeal,  to  abide 
the  event. 


The  4th  February  1864. 

Present : 

Lord  Chelmsford,  Lord  Justice  Knighi  Bruce, 
Sir  J.  T.  Coleridge,  Sir  JL  Peel,  and  Sir 

J.  W.  Colvile. 

Resumption— Re-assessment— GhatwalleeLands 
in  the  Zemindary  of  Khurrnckpore — Mcjpc 
profits—Special  Commissioners  under  Regu- 
lation III.,  1828. 

On  Appeal  from  the  Sudder  Dewanny  Adawlut 

at  Calcutta. 

Rajah  Leelanund  Singh 

versus 

The  Government  of  Bengal. 

In  1855  the  Privy  Council  decided  against  the  right  of 
the  Bengal  Government  to  resume  and  re-assess  the  ghat- 
wallee  lands  in  the  zemindary  of  Khurruckpore.  la 
ittoo  the  Sudder  Court,  acting  as  Special  Commissioners 
under  Regulation  III.,  iSaS,  at  the  instance  of  the 
zemindar,  directed  the  release  of  the  resumed  lands,  bat 
did  not  decide  as  to  the  right  to  the  mesne -profits  wJuca 
the  Government  had  received  from  the  ghatwais  daring 
the  period  of  resumption,  deeming  this  question  beyond 
their  competency  as  Special  Commissioners.  The 
zemindar  having  appealed  to  the  Privy»Couuc3  con- 
plaining  of  the  omission,  and  contending  that  the  iul  hm 
profits  should  have  bien  wholly  adjudf etfto  hue,  HSLD 
that  the  Special  Commissioners  had  jurisdiction  to  decide 
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upon  the  true  title  to  the  whole  money  in  dispute,  and  to 
direct  the  payment  .and  disposition  of  the  same  with 


The  appeal  in  this  case  is  by  the  zemin- 
dar of  Khurruckpore,  from  a  portion  of  a 
decree  pronounced  in  the  year  i860  by  three 
Judges  of  the  Court  of  Sudder  Dewanny 
Adawlut  at  Calcutta,  acting  as  Special  Com- 
missioners under  a  Regulation  of  1828.  The 
Government  of  Bengal,  the  only  party  be- 
sides that  has  (whether  both  or  either  of  the 
other  respondents,  or  nominal  respondents, 
could  or  could  not  have)  appeared  here,  is 
content  with  the  decree,  has  submitted  to  it, 
and  desires  to  support  it  as  it  stands. 

The  matter  arose  thus.  Some  years  before 
the  year  1855,  the  Government  of  Bengal 
claimed  a  right  to  resume  or  re-assess  lands 
of  considerable  extent  and  value  within  the 
zemindary  of  Khurruckpore  in  the  posses 
sion  of  various  ghatwals,  who  held  them  by 
ghatwallee  tenure  under  the  zemindar.  Trie 
claim  was  enforced  by  the  Government, 
though  opposed  on  the  part  of  the  zemindar, 
and  for  some  time  at  least  on  the  part  of 
some,  if  not  all,  of  the  ghatwals.  There 
was  a  great  and  complicated  mass  of  litiga- 
tion upon  the  subject  before  various  tri- 
bunals, with  various  success;  sometimes 
one  party  gaining  a  decision,  sometimes 
another.  The  suits  were  numerous.  At  last 
the  zemindar  brought  one  of  them  by  appeal 
before  her  Majesty  in  Council,  and  upon 
the  appeal  the  judicial  Committee,  in  1855, 
decided  against  the  Bengal  Government  on 
grounds  fatal  in  principle  to  its  entire  claim 
of  resumption  and  re-assessment  as  to  all 
the  ghatwallee  lands.  That  decision  was 
in  the  same  year  sanctioned  by  Her  Majesty. 
The  case,  with  the  judgment  delivered  here 
by  J-ord  Kingsdown    on  the  part,  of    the 

Judicial  Committee,  is  reported  in  Mr. 
foore's  6th  volume  of  "  Reports  of  Indian 
Appeals  " — a  report  to  which  their  Lordships 
refer,  and  which  has,  during  the  argument  on 
the  present  appeal,  been  cited  more  than 
once.  This  decision  the  Bengal  Govern- 
ment or  the  Special  Commissioners  deter- 
mined very  properly  to  consider  binding  as 
to  all  the  ghatwallee  lands  that  had  been 
resumed  or  re-assessed,  and  the  invalidity  of 
the  resumption  and  re-assessment  from  the 
beginning  may  be  treated  as  now  established. 
But  there  remained  a  material  question — the 
question  as  to  the  right  to  recover  from  the 
Bengal  Government  the  large  sums  which, 
as  rents  or  profits,  they  had  wrongfully  or 
erroneously*  by  means  of  the    invalid   re- 


sumption or  re-assessment,  cbtair.cd   from 
the  ghatwals.    The    Go  vernrjert   had  lat- 
terly   not    disputed,    nor  dees  dispute,  its 
liability  to    make    good    this  amount    uith 
interest  to  some  person    or  perse  ns,  but,  for 
some  years,  has,  in  consequen  te  of  the  deci- 
sion of  1855,  considered  itself  as  owing  the 
amount  with  interest  to  or  holding    jt  for 
some  person  or  persons.    After  the  fudj? 
ment  of   1855  the  zemindar  instituted  or 
continued  a  proceeding  before  the  judges 
of  the  Sudder  Dewanny  Adawlut,  as  Special 
Commissioners,  for  the  purpose  of  obtaining 
the  benefit  of  that  judgment  and  payment  of 
the  principal  and  interest  of  the  sums  which, 
in  respect  of  the  lands  or  part  of  the  lands, 
the    Government  had  wrongfully  or   erro- 
neously   received.     This    proceeding    was 
brought  to  a  hearing  in  i860,  and  upon   it 
the  Judges  made  the  decree  now  under  par- 
tial appeal  as  already  stated.    The  material 
portion  of  it  is  as  follows ; 

The  Government  pleader  argues  that  it  is  nowhere 
contended  that  these  lands,  when  resumed,  were  not  in 
the  possession  of  the  ghatwals,  who  paid,  in  some  in  • 
stances,a  small  quit-rent  to  the  zemindar,  and  in  others 
nothing  at  all ;  but  they  were  bound  in  either  case  to 
render  certain  public  services,  as  the  condition  of 
holding  their  tenures.  That,  a3  the  services  of  the  ghat- 
wals were  excused  during  the  resumption  of  their  lands, 
they  might,  with  some  reason,  claim  a  refund  of  the  past 
collections  on  the  release  of  the  lands,  minus  the  value 
of  the  services  they  would  have  performed  if  no  resump- 
tion had  taken  place ;  that  the  landlord  cannot,  however, 
under  any  circumstances,  be  entitled  to  this  refund ;  that, 
moreover,  the  ghatwals  themselves  have  raised  no  claim 
for  refund,  and  are  not  represented  before  the  Court ; 
and,  as  the  zemindar  has  paid  nothing,  he  has  no  right 
to  demand  the  wasilat. 

( It  appears  to  us  that,  under  the  circumstances  thus 
disclosed  in  the  statements  of  the  parties  before  us,  the 
applications  for  a  review  of  the  several  judgments  passed 
by  this  Court,  as  Special  Commissioner  at  different 
times  in  the  eighty- three  cases  now  under  consideration, 
should  be  granted];  and  as  the  only  point  for  determina- 
tion is  the  applicability  of  the  decision  passed  by  the 
Privy  Council  on.  the  13th  August  1 855,  in  Case  {Jo. 
2045,  to  the  cases  now  before  us,  and  that  point  is  con- 
ceded by  the  Goverriment,  who  has  also  intimated  to  us, 
through  the  Government  pleader,  that  out  of  deference 
to  the  decision  of  that  High  Court  of  Appeal  the  lands 
have  been  already  restored  to  the  ghatwals,  it  seems  to 
us  unnecessary  to  postpone  judgment  in  these  cases. 
On  the  authority,  then,  of  the  Privy  Council  decree,  and, 
for  the  reasons  set  forth  therein,  we  reverse  the  decision 
passed  in  the  several  cases  brought  up  for  revision  before 
us,  and  direct  that  the  resumed  lands  be  released  from 
assessment. 

As    to  the  waBilat  which  has-  been  taken  by    the 
Government  from  the  parties  in  possession,  if  the  contest 
before  us  was  confined  to  the  simple  question  whether 
the  Government  was  liable  or  not  to  the  zemindar  for*- 
the  amount,  we  should  have  no  hesitation  in   declaring 
that,  as  the  Government  officers  are  held  to  haveJiad  no 
valid  ground  for  thg  proceedings  under  which   they 
resumed  and  assessed  the  lands,  dispensing  with  the 
services  previously  rendered  by  the  ghatwals,  and   not_ 
showing  that  anv  expenditure  was  made  for  the*ernpl09**' 
ment  of  others  in  their  place  and  vocatiori,  so  they 
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cannot  be  allowed  to  appropriate  these  collections  for  the 
benefit  of  the  State,  on  the  grounds  and  assignments  set 
up  by  the  Government  pleader  in  this  case.  But  the 
contesc  is  not  confined  to  this  question,  but  involves  the 
rights  of  the  applicant  and  others,  the  ghatwals,  not 
now  before  the  Court,  whose  rights  are  altogether  denied 
by  the  zemindar  to  receive  the  refund.  Now,  frimd 
facie,  the  light  to  receive  the  sums  collected,  with  de- 
ductions for  quit  rent  due  to  the  zemindar,  is  with  the 
gharwals,  and  not  with  the  applicant  before  us.  But, 
fell  tt&t  as  it  may,  it  is  not  within  the  competency  of 
this  Court,  acting  as  Special  Commissioners  under 
Regulation  HI.  of  1824,  summarily  to  determine  a 
question  of  disputed  private  right  of  this  nature,  the 
more  especially  when  one  of  the  parties  interested  has 
not  appeared  before  us,  and  is  probably  ignorant  that 
such  a  question  would  oc  mooted  in  these  proceedings. 
Such  questions  must  be  left  to  be  decided  by  the  regular 
Civil  Courts  of  the  country.  It  is  only  necessary  to 
add  that,  as  the  resumption -proceedings  have  been 
determined  to  be  contrary  to  law,  we  award  to  the 
zemindar  the  entire  costs  of  these  proceedings  in  the 
RcMjinpti  n  Courts,  with  intercut  thereon,  from  the  date 
on  which  he  filed  his  application*  for  review  of  their 
judgment. 

Copy  of  this  order  to  be  filed  in  the  other  eighty-two 
cases,  to  which  it  equally  applies. 


The  zemindar  complains  here  of  the  omis- 
sion to  decide  as  to  the  right  to  the  fund 
which,  as  has  already  been  mentioned,  the 
Government  did  nol  then,  and  does  not  now, 
claim  to  retain  for  its  own  use,  and  con- 
tends that  it  ought  to  have  been  wholly 
adjudged  to  him.  The*  Bengal  Government, 
on  the  contrary,  supports  the  title  or  alleged 
title  of  the  ghatwals,  or  their  representa- 
tives, to  receive  back  the  money  which  was 
unduly,  or  in  an  improper  manner,  taken 
from  them.  To  this  appeal  one  ghatwal 
and  a  purchaser  from  him  have  been  added, 
at  least  nominally  as  parties,  respondents. 
Neither  of  them,  however,  has  appeared 
here,  nor  are  their  Lordships  convinced,  that, 
without  the  consent  of  the  zemindar,  either 
of  them  would  have  been  allowed  to  appear 
as  ji  respondent  on  this  appeal. 

Fart  of  the  fund  claimed  was  during  a 
period  of  temporary  success  on  the  zemin- 
dar's part  against  the  Government,  paid  to 
the  zemindar  under  an  express  liability  to 
pay  it  back  if  there  should  be  a  subsequent 
decision  against  him,  as  there  was,  and  he 
paid  it  back;  and  with  regard  to  this  portion 
of  the  fund  claimed,  it  has  boen,  in  a  espe- 
cial manner,  strongly  urged  for  him   that  it 

.ought  clearly  to  be  now  restored  to  him, 
whatever  may  be  done  as  to  the  rest.  Their 
Lordships,  however,  considering  the  circum- 
sttnees  in  which  the  ameunt  received  by 
him    came    to    his    hands    and    left   them 

""ajfain,  '  aje  of  opinion  that  both *>  portions 
of  tb$  fund  ought  to  be   dealt  wijh  on  one 


and  the  same  principle.     Tneir  Lordships 
are  also  of  opinion   that  the  Judges*  who 
pronounced  the  decision  now  under  appeal, 
though   acting   as    Special   Commissioners, 
had,  from  the   nature  o!  the  subject,  Juris- 
diction to  direct  payment  of  the  whole  money 
in  dispute,  with   interest,  to  the  person  or 
persons  entitled ;  that  jurisdiction,   their  ad* 
mitted   power  of  decidtag  as  to  the  correct- 
ness or  incorrectness  of  the  resumption,  ap- 
pears to   us  to  have  included.    The  Judges, 
therefore,    who  made  the  decree  of  1860, 
should,    in   their    Lordships'    view    of   the 
matter,    have    not    been    silent    as    to  the 
title  to  the  money,  but  have  declared  and 
acted  on   it,   if  able,  from  the  materials  and 
parties  before  them  to  do  so,  or,  if  not  so 
able,   have  directed  an  enquiry  to  ascertain 
the  person  or  persons  entitled.    Now,  the 
ghatwals  were   not  represented,  or  were  im- 
perfectly represented,  before  the  Court,  when 
the  decree  of    i860  was   made,  and  their 
Lordships,  from  the  materials  before  them, 
are  not  satisfied   that  a  portion    at  least  of 
the  fund  does  not  belong  to  the  ghatwals 
from  whom  it  was  received,  or  their  repre- 
sentatives.   In   using  these  expressions  their 
Lordships  treated  the  controversy  as  extending 
to  all  the  sums  received  by  the   Government 
under    the    resumption    or    re -assessment, 
though  their  conclusion  would  be  substan- 
tially the  same   if  it  were  treated  as  confined 
to  the  fund  strictly  subject  specifically  to  the 
particular    proceeding  in  which  the  order  of    ; 
1855  or  the  decree  of  1866  was  made.  That    . 
a    portion  of  the  fund  belongs  to  the  zemin- 
dar their  Lordships  think  highly    probable, 
if   on    account    only    of    his   quit-rent  or 
quit-rents  fallen  into    arrear,    but    possibly 
also  he  may  have  a  just  claim  on  more  than 
this  portion,  or  even  the    whole   fund,  hi 
respect    of    services    which     the    ghautah 
were,  or  had  been,  under  an  obligation  to 
perform,  and  have,  from  any  cause  whatever, 
not  performed.     Subject   to  that  deduction, 
or  those  deductions,  as  the  case  may  be  in 
favour  of    the  zemindar,  there  appears  to  ■ 
their  Lordships  a   title  fit  to  be  considered 
to  the  whole  fund  in  the  ghatwals,  who  were 
in  the  actual   enjoyment  of  the  lands,  or 
their   representatives.    But  their   Lordships 
are  of  opinion  that  they  have  not,  and  that 
in  i860  the  Judges  of  the  Sudder  Dewaww 
Adawlut  (the  Special   Commissioners)  had 
not  before  them  sufficient  materials  to  enable 
them  to  direct  safely,  or  without  hazard  © 
justice,  the  payment,  apportionment,  or  dis- 
tribution of  the  fund  or  any  pan  of  it,  and 
that,  accordingly,  the  decree  of  186c  shouW 
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be  added  to,  and  that  it  should  be  declared 
that  the  Special  Commissioners,  the  Judges 
of  the  Court  of  Sudder  Dewanny  Adawlut, 
bad  and  have  jurisdiction  to  decide  upon 
the  true  title  to  the  funds  in  question  upon 
this  appeal,  and  to  direct  the  payment  and 
disposition  of  those  funds,  with  interest  ac- 
cordingly ;  but  that,  at  the  hearing  on  which 
the  decree  under  appeal  was  made,  it  did 
not  sufficiently   appear    who  was   or  were 


the  person  or  persons  justly  entitled  to  the 
money,  and  that  an  inquiry  ought  to  have 
been  directed  by  the  Court  on  that  subject ; 
and  that  with  this  declaration  the  cause 
should  be  remitted  to  India  in  order  to  be 
further  dealt  with  by  the  Special  Commis- 
sioners on  that  footing.  We  conceive  trflft 
the  Government  ought  to  pay  the  costs  of 
this  appeal.  Their  Lordships  will  humbly 
advise  Her  Majesty  accordingly. 


f 
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The  4th  February  1864. 

Present: 

Lord  Chelmsford,  Lord  Justice  Knight 
Bruce,  Lord  Justice  Turner ■,  Sir  L.  Peel, 
and  Sir  J.  W.  Colvile. 

Adoption— Evidence. 

On  Appeal  from  the  Sudder  DewannyAdawlul 

at  Madras. 

J&amalinga  Pillai 

versus 

Sudasiva  Pillai. 

Objection  that  the  respondent's  adoption  was  not  valid, 
because  made  when  the  adopter  was  under  pollution  in 
consequence  of  the  death  of  a  relative.  Upon  a  conflict 
of  evidence  as  to  the  time  of  the  relative's  death,  the 
Privy  Council  decided  in  favour  of  the  respondent. 

The  period  of  pollution,  according  to  Hindoo  law,  is 
16  days. 

Where  there  is  sufficient  evidence  of  a  fact,  it  is  no 
objection  to  the  proof  of  it  that  more  evidence  might 
have  been  adduced. 

This  is  an  appeal  from  a  decree  of  the 
Sudder  Court  of  Madras,  affirming  a  decree 
of  the  Civil  Court  of  Cuddalore,  by  which  the 
respondent  was  declared  to  be  entitled,  as 
the  adopted  son  of  Shanmooga  Pillai,  to  a 
moiety  of  certain  family-property,  both  real 
and    personal.    The    only    question    urged 
before  us  has  been,  whether  there  was  a  valid 
adoption  of  the  respondent.    The  Counsel 
for  the  appellant  not   only  questioned  the 
fact  of  the  adoption,  but  also  contended  that 
no  legal  adoption  could  have  taken  place,  as, 
at  t^e  time  it  is  alleged  to  have  occurred, 
Shanmooga  Pillai   was  under  pollution,  in 
consequence- of  the  recent  death  of  a  relative, 
Smivassa    Pillai.    And    they    also    alleged 
that  the  adoption  was  illegal,  as  the  respond- 
ent   was    the    adopter's    sister's    son;    but 
moon  this  latter  objection  very  Utile  was  said. 
Upon  the  fact  ot  adoption,  it  appears  from 
the  evidence  that   Shanmooga  Pillai  having 
been    attacked    with    cholera   at    Ney vasal, 
where  he  had  gone  a  few  days  previously,  the 
parents  of   the  respondent,  hearing  of  the 
illness,  took  the  respondent,  then  an  infant 
of  a  year  and- a- half  old,  to  Ney  vasal,  where, 
on  the  day  previous  to  the  death  of  Shan- 
mooga Pilla^  certain  ceremonies  were  proved 
to  have  taken  place,  which  were  sufficient  to 
constitute  an  actual  adoption.    Several  wit- 


nesses, whose  testimony  is  not  directly 
impeached,. deposed  to  these  facts;  but  it  was 
urged  in  argument  that  many  other  persons 
were  present  on  the  occasion  who  ought  to 
have  been  produced  on  the  part  of  the  res- 
pondent. Where,  however,  there  is  suffi- 
cient evidence  of  a  fact,  it  is  no  objection  to 
the  proof  of  it  that  more  evidence  might 
have  been  adduced.  Tnere  is  not  only  no 
impeachment  of  the  credit. of  the  witnesses 
who  speak  to  the  fact  of  the  adoption,  but 
the  circumstances  under  which  they  allege  it 
to  have  taken  place  are  highly  probable.  It 
appears  that  there  had  been  some  promise 
made  by  the  parents  of  the  respondent  that 
they  would  give  their  son  to  Shanmooga  * 
Pillai  for  adoption,  and  nothing  is  more 
natural  than  that,  hearing  of  the  illness  of 
Shanmooga  Pillai,  they  should  have  taken  the 
infant  to  him,  in  order  to  secure  the  adoption 
which  bad  been  previously  proposed.  There 
can  be  no  fair  ground,  therefore,  for  dis- 
crediting the  witnesses  who  prove  the  actual 
adoption. 

But  the   appellant's   Counsel   contended 
that,  assuming  the  fact  of  an  adoption  of  the 
respondent,  it  could  have  no  validity,  on  ac- 
count of  his  being  the  son  of  a  sister  of  Shan* 
mooga   Pillai,  and  also  because  Shanmooga 
Pillai  was  under  pollution,  in  consequence 
of  the  death  of  his  relative,  Sinivassa  Pillai. 
It   appears    that   the    period    of    pollution, 
according  to  Hindoo  law  and  custom,  is  six- 
teen   days,    and    proof  was  given   that  the 
death     of    Sinivassa    Pillai    took    place    a 
month  before  the    act  of  adoption  of  the 
respondent    The    appellant,    on  the    other 
hand,  proved  by  several  witnesses  that  Sini- 
vassa Pillai  died    only   six    or  seven  days 
before  Shanmooga  Pillai,  and  he  produced 
to  the  same  effect  a  copy  of  a  Jeat  from  a 
book  kept  by  the  Brahmins  for  recording 
the  time  of  the  deaths  of  persons  for  whom 
annual  ceremonies  were  to  be  performed. 
There  was  thus  a  c  inflict  of  evidence  as  to 
the  time  of  Sinivassa  Pillai's  death,  and  it 
was  for  the  Courts  below  to  determine  upon  * 
which  set  of  witnesses  they  could  best  rely.  # 
There  are,  however,  certain  documents  pro- 
duced in  evidence,  which,  if  genuine,  would 
appear  to  leave  little  doubt  upon*  which  side 
the  balance  ought  to  incline.    These  consisted 
of  three  depositions  made  by  the  appellant's 
father  upon  thf  occasion  of  his  becoming 
surety  for  persons  appointed  to  the  office  of 
sheristadar,  in  all  of   which,   in  ai»swep*to 
inquiries  directed*  to  ascertain  the'value  and 
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other  particulars  relating  to  the  lands  offered 
as  security,  he  stated  that  "the  respond- 
ent was  the  adopted  son  of  the  deceased 
Shanmooga  PilUi,  and  that  there  were  no 
other  coparceners."  The  appellant's  fa- 
ther, however,  upon  being  called  as  a  wit* 
ness  by  the  plaintiff  (the  respondent),  and 
tk«se;  documents  being  shown  to  him,  aw  »re 
that  the  signatures  to  them  were  not  his, 
and  upon  looking  into  the  depositions  them- 
selves, said  as  to  each  that,  '*  as  the  deposi- 
tion stated  about  adoption,  it  was  not  made 
by  him."  The  learned  Counsel  for  the  ap- 
pellant disputed  the  genuineness  of  the 
documents  on  another  ground.  In  the 
*  course  of  the  proceedings  in  the  Courts  in 
India,  alleged  copies  of  these  documents 
were  put  in  evidence,  which,  thoegh  sub- 
stantially agreeing  with  the  supposed  origi- 
nals, yet  varied  in  certain  particulars  as  to 
the  signatures  and  as  to  the  names  and  num- 
ber ot  the  witnesses. 

It  should  be  observed  that  these  discre- 
pancies between  the  copies  and  the  .originals, 
which  at  present  are  inexplicable,  were  not 
pointed  out  to  the  Courts  in  India,  where 
possibly  a  satisfactory  explanation  might 
have  been  given  of  tnern.  it  is  difficult  to 
understand,  however,  what  bearing  the«e 
variations  in  alleged  copies  can  have  upon 
the  genuineness  of  the  original  documents; 
nor  is  it  easy  to  discover  when  and  how  and 
by  whom  the  alleged  fraud  upon  the  origi- 
nals cmld  have  be^n  committed.  In  the 
opinion  of  the  Judge  of  the  Civil  Court,  the 
documents  b*ar  no  traces  of  having  been 
tampered  with  or  fabricate  J,  and  the  appel- 
lant's father  swears  thit  they  weTe  not  signed 
by  him ;  therefore  it  must  be  supposed 
that  the  official  persons,  who  took  the  secu- 
rities from  the  appellant's  father  after  he 
had*sigoed  the  depositions,  substituted  others 
for  them,  or  that  afterwards  the  respondent, 
or  some  one  on  his  behalf,  induced  the  per- 
son who  had  the  legal  custody  of  them  to 
give  them  up,  and  receive  the  fabricated 
ones  in  their  steal.  The  appellant's  Coun- 
sel also  contended  that  the  documents  are 
-  shown  no:  to  have  been  genuine,  from  the 
»  fact  of  the  securities  having  been  taken 
from  the  appellant's  father  alone;  and  ihev 
rete/reJ  to  a  Circular  Ord^r  containing 
instructions  to  the  Co  lectors  as  to  the  se- 
curity to  be  given  by  public  servants,  in 
which  .they  are  required  ••  to  ascertain  whe- 
ther the  property  offered  in»  security  is  tree 
from  mortgage,  lien,  <5L\,  and  whether  the 
Sftsins'fgf  the  persons  offering  securities), 
if  thorj  be  any,  are  willing  to  tender  such 


securities,  and  obtain  from  then  *  kararaa- 
mahs '  to  the  same  effect ;"  and  urged  that  as 
the  depositions  produced  show  that  there  was 
an  adopted  son,  who  was  a  co-parcener  with 
the  appellants  father,  it  was  not  likely  that 
the  Collectors  would  have  so  entirely  disre- 
garded their  instructions  as  not  to  have 
obtained  additional  security  from  the  respond- 
ent. If,  however,  (he  Collet  tors  were  sa- 
tisfied that  the  portion  of  the  property 
belonging  to  the  appellant's  father  wa*  an 
ample  security,  the*  might  be  a  little  remiss 
in  this  respect;  but,  at  all  events,  if  the 
ci  oice  as  to  the  integrity  of  these  documents 
lies  between  a  slight  dereliction  of  duty  on 
the  pait  of  the  Collectors,  or  a  gross  fraud 
committed  by  them,  or  by  some  other  per- 
sons for  the  benefit  of  the  respondent,  there 
is  little  difficulty  as  to  the  conclusion  which 
ought  to  be  adopted.  If  the  genuineness  of 
the  depositions  is  established,  of  which  their 
Lordsnips  entertain  no  doubt,  they  are  de- 
cisive ot  the  case.  In  them  the  appellant's 
father  three  times  deliberately  styles  the 
respondent  an  adopted  son.  Now,  if  there 
were  no  adoption  at  all,  Of  if  the  aciual 
adoption  were  for  any  reason  legally  invalid, 
the  respondent  would,  of  course,  not  be  en- 
titled to  that  designation.  They  amount, 
therefore,  to  a  complete  admission  of  the 
whole  title  of  the  respondent  both  in  fact  and 
in  law,  and  show  the  objections'  which 
have  been  urged  to  his  claim,  in  th-  opinion 
of  the  appellant's  father,  who  probably  was 
well  acquainted  w.th  all  the  circumstances, 
and  may  be  assumed  to  have  known  the 
Hindoo  laws  and  customs,  had  no  foundation. 
Their  Lordships,  therefore,  will  recommend 
to  Her  Majesty  to  affirm  the  decrees  ap- 
pealed from,  and  to  dismiss  the  appeal  with 
costs. 


The  5th  May  1864. 

Present : 

Lord  Kingsdown,  Lord  Justice  Knight  B\ 
Lord  Justice  Turner,  6irL.  Peel,  and  Sir  J. 
W.  Colvile. 

Chakeran  Lands  (Nature  of  Temuv)— 
Resumption 

On  Appeal  from  the  SudJcr  DewannyAdavolui 

at  Calcutta. 

Joykishen  Mookerjee 

versus 

The  Collector  of  Ea^t  Burdwan  and  another. 

Suit  for  the  resumption  of  certain  chaklran  lands  in  the 
appellant's  tahiok.  The  Government  cot  tended  that  [fee 
lands  were  appropriated  to  the  maintenance  uf  a  < 
keedaror  v.llaye  watchman,  and  that  the  hoMer  of 
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lands  was  liable  to  the  performance  of  none  but  police 
or  chowketdary  duties ;  the  talookdar  (appellant)  con- 
tended that  the  lands  were  gram  surinjamee  lands  not 
liable  to  the  performance  of  any  but  personal  services 
to  him,  and  not  legally  appropriated  for  the  perform- 
ance of  these  services,  but  resumable  by  him. 

Held, by  the  Privy  Council,  that  the  lands  in  question 
were  to  be  considered  as  appropriated  to  the  mainte- 
nance of  a  chowkeedar  or  village  watchman  in  this  talook, 
that  the  right  of  appointing  such  officer  belonged  to  the 
talookdar,  and  that  such  officer  was  liable  to  the  per* 
formance  of  such  services  to  the  talookdar  as,  by  usage 
in  the  zemindarv,  chowkeedars  were  accustomed  to 
render  to  the  zemindar. 

Whether  the  talookdar,  having  appointed  a  fit  person 
to  discharge  the  duties  of  village  watchman,  and  to 
perform  the  duties  personal  to  himself,  maybe  entitled 
to  recover  the  land  for  the  purpose  of  its  being  held  by 
the  person  so  appointed,  or  whether  -the  person  so 
appointed  may  himself  be  entitled  to  recover  the  land — 
Quare. 

The  quesiion  in  this  case  relates  to  a  small 
quantity  of  land,  consisting  of  nineteen 
beeghas  and  some  cottabs,  in  the  talook  of 
Gobindpore.  This  talook  originally  formed 
part  of  the  great  zemindary  of  Burdwan, 
and  previously  to  its  purchase  by  the  appel- 
lant, it  had  been  granted  in  putnee  by  one  of 
the  Rajahs  of  Burdwan.  In  the  year  1852 
it  was  put  up  to  sale  by  the  Collector  of  the 
Zillah  of  East  Burdwan,  under  the  provisions 
of  Regulation  VIII.  of  18 19,  in  order  tarealize 
the  amount  of  arrears  of  rent  due  from  the 
then  putneedar.  The  appellant  became  the 
purchaser,  and  entered  into  the  receipt  of  the 
rents  and  profits  of  the  talook,  and  it  must  be 
asaumed  that,  as  putneedar,  he  became  entitled 
to  the  same  rights  in  the  subject-matter  of 
the  suit  which  were  enjoyed  by  the  zemindar. 

At  this  time  the  lands  now  in  dispute  were 
in  the  possession  of  a  person  named  Ahmed 
Buksh,  who  paid  no  rent  for  them  either  to  the 
Government  or  to  the  talookdar,  but,  instead 
of  rent,  performed  certain  services.  What 
was  the  nature  of  those  services  is  one  of  the 
matters  now  in  question.  Another  is,  what 
is  the  character  of  the  lands  thus  held  by 
these  services ;  are  they  legally  appropriated 
for  the  performance  of  these  services,  or  are 
they  lands  which  are  the  free  and  absolute 
property  of  the  talookdar,  and  which  he  is 
at  liberty  to  resume  and  dispose  of  as  he  may 
think  fit,  either  dispensing  altogether  with 
the  services,  or  providing  from  other  sources 


The  plaint  insisted  that  the  lands  in  ques- 
tion were  part  of  the  talook ;  that  the  lands 
were  what  are  called  mk\  surinjamee  or  gram 
surinjamee,  held  for  the  performance  of 
seivices  personal  to  the  zemindar,  and  for  the 
protection  of  his  property;  that  Ahmed 
Buksh  had  ceased  to  perform  any  zemindary 
services;  and  that  the  plaintiff  had  apppinjgd 
another  person  to  perform  such  services;  and 
was  entitled  to  resume  possession  of  the  lands. 

On  the  9th  January  1856,  the  Collector 
of  Burdwan  filed  his  answer,  and  he  thereby 
insisted  "that  the  land  in  question  was  not 
mil  surinjamee  (service  land  for  taking  care 
of  the  mal  or  zemindar's  property),  but 
chakeran  land  for  the  performance  of  police  * 
or  chowkeedary  duties ;  that  the  land  being 
chowkeedaree  chakeran  land,  the  zemindar 
has  no  power  to  interfere  with  the  property 
as  long  as  the  policemen  carry  out  their 
various  duties." 

The  main  issue  raised  between  the  parties, 
therefore,  was  to  the  nature  of  the  tenure  on 
which  the  land  was  held — the  contention  on 
the  part  of  the  appellant  being  that  they  were 
of  one  description,  and  subject  to  the  perform- 
ance of  no  Government  services ;  and  the  con- 
tention of  the  respondent,  that  they  were  of 
another  description,  and  subject  to  the  per- 
formance of  no  services  to  the  zemindar. 
Shortly  before  the  Collector  put  in  his  an- 
swer, the  Foujdary  Court  of  East  Burdwan 
had  issued  an  order  "  that  a  perwanna  be  sent 
to  all  the  darogahs  of  this  jurisdiction  that 
the  chowkeedars  under  their  control  be  in. 
structed  not  to  attend  to  zemindary  duties." 

It  appears  that  these  zemindars  were  en- 
trusted, previously  to  the  British  possession 
of  India,  as  well  with  the  defence  of  the  ter- 
ritory against  foreign  enemies  as  with  the 
administration  of  law  and  the  maintenance 
of  peace  and  order  within  their  district; 
that,  for  this  purpose,  they  were  accustomed 
to  employ,  not  only  armed  retainers  to 
guard  against  hostile  inroads,  but  also  a 
large  force  of  thannahdars  or  a  general 
police  force,  and  other  officers  in  great  num- 
bers under  the  name  of  chowkeedars,  paiks, 
and  other  descriptions,  as  well  for  the  main-* 


tenance  of  order  in  particular  villages  and 

for  the  performance  of  these  services  if  he  I  d}s£ict8  a!?  *>r  th?  V™^™ ^S^0^ 
u~  „«^^JT^«„  ~Ki;™t;™  f*%  e«o„«>  ♦i^s-  ,™     of  the  zemindar,  the  collection  of  his  rfcve- 


%™tl  Ty  °bligali0n  l°  S6CUre  theiF  PeF" '  ™e,  ™d  other  'services  personal  to  the  » 

tormancer  mindar. 

On    the    nth  January  .1855,  the  plaint       All  these   different  officers  were  *at  that 

in  the  present  suit  was  filed,  and  the  Col-  time  the  servants  of  the  zemindar,,  appointed 

lector  of  JJurdwan,  as  representing  the  Gov-  by  him  and  removeable  by  him,  and  they 

eminent,  was  made  a  defendant*  were  remunerated  in  many  cases* by  the  en- 
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joyment  of  land  rent-free,  or  at  a  low  rent 
in  consideration  of  their  services. 

The  lands  so  enjoyed  were  called  chake- 
ran  or  service  lands.  These  lands  were  of 
great  extent  in  Bengal  at  the  time  of  the 
Decennial  Settlement,  and  the  effect  of  that 
settlement  was  to  divide  them  into  two 
cteses : — 

1.  Tbannahdary  lands,  which,  by  Regula- 
tion I.  of  1793,  section  8,  clause  4,  were 
made  resumable  by  the  Government;  the 
Government  taking  upon  itself  the  mainten- 
ance of  the  general  police  force,  and  reliev- 
ing the  zemindar  from  that  expense. 

2.  All   other   chakeran   lands,   which,   by 
c  Regulation  VI11.  of    1793,  section  41,  were, 

whether  held  by  public  officers  or  private 
servants  in  lieu  of  wages,  to  be  annexed  to 
the  malguzari  lands,  and  declared  responsible 
for  the  public  revenue  assessed  on  the  zemin- 
daries,  independent  talooks,  or  other  estates 
in  which  they  were  included  in  common  with 
all  other  malguzari  lands  therein. 

It  is  clear  upon  the  evidence,  and,  in  fact, 
was  not  disputed  at  the  Bar,  that  the  lands 
in  question  are  chakeran  lands  of  the  second 
class*,  and  it  follows  that,  if  resumable  at  all, 
they  are  resumable  by  the  appellant;  and,  se- 
condly, that,  if  the  services  on  which  they  are 
held  are  police  services  at  all,  they  are  the 
services  of  chowkeedars  or  village  watch- 
men. 

The  zemindar  had  an  interest  in  the  per- 
formance of  the  duties  of  the  village  watch- 
men, inasmuch  as  thev  protected  his  property, 
but  the  public  also  had  a  great  interest  in 
their  maintenance,  and  in  the  peace  and  good 
order  which  they  were  employed  to  preserve, 
and  the  Government,  as  representing  the 
public,  reserved  therefore  strict  control  over 
them. 

Accordingly,  various  Regulations  were 
passed  for  the  purpose  of  enabling  the  Gov-  ' 
ernmen^  to  effect  this  object.  Registers 
were  required  to  be  kept  of  the  different . 
persons  filling  these  offices  in  each  zemindary, 
with  a  statement  of  the  funds  allotted  for 
their  support.  The  officers  themselves  were 
'made  subject  to  the  orders  of  the  darogah, 
or  superintendent  of  the  police  of  the  district. 
The  zemindar"  was  required  toeemove  them 
on  .complaint  of  their  misconduct  by  the 
darogah,  and,  finally,  they  were  made  re- 
moveable  by  the  Magistrate  on  sufficient  cause. 
But  we  can  find  nothing  in  these  Regulations 
which  takes  from  the  zemindar  the  right  of 
nomination  of  these  officers,  or  which  deprives 
hint  of  the-  power  of  himself  removing  them 
and  appointing  other  fit  persons  in  their  steady 


and  nothing  which  deprives  him  of  the  right 
of  requiring  from  the  c how keedar  such  services 
as  he  was  bound  by  law  or  usage  to  render 
to  the  zemindar.  It  might  well  happen  that, 
either  by  long  usage  or  by  the  original 
contract  when  the  lands  were  granted,  the 
village  wratchman  might  become  liable,  in 
addition  to  his  police  duties,  to  the  perform- 
ance of  other  services  personal  to  the  zemin- 
dar, as  the  collection  of  his  revenue  and  the 
like.  Indeed,  the  rules  Jaid  down  for  the 
Decennial  Settlement  appear  to  us  to  recog- 
nize the  interests  both  of  the  zemindars  and 
the  public  in  lands  of  this  description.  They 
were  not  to  be  included  in  the  malgazaii 
lands  for  the  purpose  of  increasing  the  jumma, 
because  the  zemindars  had  not  the  full  benefit 
of  them  ;  but  they  were  to  be  included  in  the 
malguzari  lands,  for  the  purpose  of  securing 
the  assessment,  because,  in  the  event  of  a 
sale  upon  default  of  payment  of  the  assess- 
ment, it  would  be  important  that  they  should 
be  transferred  to  the  purchasers  under  the 
Government,  with  whom  the  appointment  of 
the  person  whose  duty  would  in  part  be  to 
attend  to  public  interests  would  vest. 

Such  being,  in  our  opinion,  the  general  law, 
let  us  look  at  the  facts  of  this  particular  case. 
It  is  found  by  the  Zillah  Judge  that  the 
duties  performed  by  the  persons  in  possession 
of  these  lands,  both  before  and  since  the 
Decennial  Settlement,  have  been  partly  police, 
and  partly  zemindary,  as  follows : — 

Zemindary. — 1.  (Personal  to  the  Zemin- 
dar.)— To  collect  or  enforce  collection- of 
rents ;  to  guard  mofussil  treasures,  and  per- 
haps to  escort  mofussil  treasures.  2  (Com- 
mon to  the  village  community.) — To  keep 
watch  at  night,  and  to  secure  the  harvests. 
Police. — To  maintain  the  peace ;  to  appre- 
hend offenders  under  the  orders  of  #the 
thannahdar :  to  report  criminal  occurrences : 
to  convey  public  money  to  the  sudder  trea- 
sury (this  duty  has  ceased  since  the  Decennial 
Settlement) ;  to  serve  as  guides  to  travellers. 

The  Judge  adds :  "  I  may  add  that  H  is 
notorious,  and  in  my  certain  knowledge, 
that  most  of  these  duties  are  at  ibis  time 
performed  by  the  village  watchmen  in 
Burdwan." 

From  this  finding  their  Lordshij  s  see  no 
reason  to  dissent. 

But  it  may  well  be  that,  although  these 
lands  have  been  held  by  the  predecessors  of 
the  defendant  Ahmed  Buksh,#  and  were 
held  by  him  as  chowkeedar,  liable  to  per* 
form  services  to  the  public,  as  well  as  to  tb€ 
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zemindar,  jet  that  there  has  been  no  legal 
appropriation  of  the  land  for  that  purpose, 
and  that  the  appellant  may  be  entitled  to 
recover  the  land,  though  he  may  be  under 
an  obligation  to  provide  for  the  performance 
of  such  services  as*a  chowkeedar  is  liable 
to  perform  for  the  public. 

The  evidence  appears  to  stand  thus : — 

At  the  time  of  the  Decennial  Settlement, 
though  these  lands  were  included  in  the 
zemindary,  their  annual  value  does  not  seem 
to  have  been  taken  into  account  in  fixing  the 
jumma.  This  is  consistent  at  least  with  the 
hypothesis  that  ihey  were  then  appropriated 
to  the  payment  of  some  officers  whom  it  would 
be  necessary  for  the  zemindar,  either  for  his 
own  or  for  the  public  interest,  to  maintain. 
We  find  that  in  1813  the  particular  lands  ir» 
question  were  in  this  talook  held  by  Shrish- 
teedhur,  who  is  described  as  thannahdar,  and 
they  appeared  ever  since  to  have  been  held  by 
persons  succeeding  him  in  the  same  charac- 
ter. They  were  not  held  as  thannahdary 
lands  in  the  strict  sense  of  the  expression- 
lands  of  that  description  had  already  been 
resumed  by  the  Government — but  as  chow- 
keedary  lands — lands  appropriated  to  the 
maintenance  of  an  officer  who  performed, 
and  was  liable  to  perform,  duties  as  a  vil- 
lage watchman.  We  think  that  these  cir- 
cumstances are  sufficient  to  warrant  the  in- 
ferences that  the  lands  in  question  were  at  the 
time  of  the  Decennial  Stetlement  appropriat- 
ed ,v  and  still  are  liable  to  the  maintenance  of 
such  an  officer,  and  that  the  talookdar  has  no 
right  to  take  possession  of  them  for  his  own 
purposes,  and  hold  them  discharged  of  the 
obligation  to  which  they  are  subject. 

On  the  other  hand,  it  is  established  by  the 
evidence  that  the  chowkeedars  in  this  dis- 
trict^ have  always  been  accustomed  to  per- 
form* services  personally  to  the  zemindar,  as 
well  as  to  the  police.  This  is  distinctly  stated 
to  be  the  fact  by  Mr.  Skipwitb,  the  Officiat- 
ing Collector,  in  1837,  and  by  the  Judge  of 
the  Zillah  Court  in  the  present  case,  and  it 
is  admitted  by  the  Government.  We  think, 
therefore,  the  order  of  the  Foujdary  Court  in 
December  1855,  forbidding  the  performance 
of  zemindary  services  by  the  chowkeedar, 
was  without  any  warrant  in  law. 

Cases  of  this  description  must,  as  it  seems 
to  us,  depend  mainly,  if  not  wholly,  for  their 
decision  upon  the  question,  what  was  the 
tenure  or  character  of  the  lands  at  the  time 
of  the  Decennial  Settlement  ? 

In  this  case  the  result,  in  our  opinion,  is 
that  both  parties  have  insisted  on  more  than 


they  were  entitled  to.  One  side  has  con- 
tended that  the  holder  of  these  lands  is 
liable  to  the  performance  of  none  but  zemin- 
dary duiies ;  the  other,  that  he  is  liable 
to  the  performance  of  none  but  police 
duties. 

Under  these  circumstances,  we  feel  cdnsi- 
derable  difficulty  as  to  the  course  which,  *♦ 
ought  to  take.  If  we  advise  the  affirmance 
of  the  judgment,  we  may  seem  to  counte- 
nance the  opinion  that  the  Government  has 
the  right  to  take  possession  of  these  lands, 
and  10  appoint  a  person  to  perform,  as  chow- 
keedar, general  police  duties  to  the  exclusion 
of  duiies  to  the  talook  and  the  talook- 
dar, and  this  is  very  far  from  being  our  • 
opinion. 

On  the  other  hand,  we  think  that  we  can- 
not advise  the  reversal  of  the  judgment, 
having  regard  to  the  form  of  the  pleadings, 
without  maintaining  the  position  assumed  by 
the  appellant,  that  these  are  gram  surinjamee 
lands,  not  liable  to  the  performance  of  any 
but  personal  service  to  the  appellant ;  and 
from  this  opinion  also  we  dissent. 

The  state  of  the  pleadings  prevents  us 
from  reaching  the  real  merits  of  the  case. 
It  is  not  for  us  to  say  how  these  merits  may 
best  be  reached.  It  may  be  that  the  appel- 
lant, having  appointed  a  fit  person  to  dis- 
charge the  duties  of  village  watchman,  and 
to  perform  the  duties  personal  to  himself, 
may  be  entitled  to  recover  the  land  for  the 
purpose  of  its  being  held  by  the  persons 
so  appointed,  or  whether  the  person  so  ap- 
pointed may  himself  be  entitled  to  recover 
the  land.  On  these  points  we  give  no  opi- 
nion. But,  on  the  whole,  having  regard  to 
the  appellant  being  plaintiff  in  the  suit,  and 
having  failed  to  make  out  the  case  which  he 
set  up,  we  think  that  we  shall  best  discharge 
our  duty  by  humbly  advising  Her  Majesty 
to  affirm  the  judgment  complained  of,  but 
without  giving  any  costs,  and  to  declare  that 
the  lands  in  question  are  to  be  considered  as 
appropriated  to  the  maintenance  of  a  chow- 
keedar or  village  watchman  in  this  talook, 
and  that  the  rjght  of  appointing  such  officer 
belongs  to  the  talookdar,  and  that  such  officer  * 
is  liable  to  the  performance  of  f  uch  services 
to  the  talookSar  as,  by  usage  in  this  zemin- 
dary of  Burdwan,  chowkeedars  .have  teen 
accustomed  to  render  to  the  zemindar,  and 
to  declare  that  the  affirmance  of  the  judg- 
ment is  to  be  without  prejudice  to  &ny,  if 
any,  other  suit*  which  the  appellant  may 
think  fit  to  institute  in  respect  to  the.matr^rs 
in  dispute  in  this  cause,  » 
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The  5th  December  1861. 

Present : 

Lord  Kingsdown%  Lord  Justice  Knight  Bruce, 
Lord  Justice  Turner,  Sir  F.  T.  Coleridge, 
Sir  L.  Peel,  and  Sir  J.  JV.  Cohile. 

limitation  (Clause  4,  Section  18,  Regulation  II., 
1802,  Madras  Code)— Irregular  Proceedings  of 
Court— Practice  of  Privy  Council  (in  reversing 
Decisions)— Evidence  (Admission  of  Authenti- 

•  cated  Copies  of  Public  Documents  by  the  Courts 
of  India). 

On  Appeal  from  the  Sudder  Dewanny  Adaivlui 

at  Madras. 

*  Naragunty  Luchmedavama 

versus 
Vengama  Naidoo. 

A  suit  is  not  barred  by  limitation  under  Clause  4, 
section  18,  Regulation  II.,  1802,  of  the  Madras  Code) 
if  the  plaintiff  prefers  his  claim  within  the  prescribed 
period  to  a  Court  of  competent  jurisdiction,  and  is  pre- 
vented from  commencing  his  suit  in  proper  time  (it,  in 
point  of  fact,  it  is  not  commenced  in  proper  time)by  no 
neglect  on  his  part,  but  by  the  irregular  proceedings  of 
the  Court  to  which  his  claim  is  preferred. 

It  is  not  the  habit  of  the  Privy  Council,  unless  in  very 
extraordinary  cases,  to  advise  the  reversal  of  a  decision 
of  the  Courts  of  India  merely  on  the  effect  of  evidence,  or 
the  credit  due  to  witnesses.  The  Judges  there  have 
usually  better  means  of  determining  questions  of  this 
description  ;  and  when  they  have  all  concurred  in  opi- 
nion, it  must  be  shown  very  clearly  that  they  were  in 
error,  in  order  to  induce  the  Privy  Council  to  alter  their 
judgment. 

The  Native  Courts  of  India,  in  receiving  evidence,  do 
not  proceed  according  to  the  technical  rules  adopted  in 
England,  and  they  would,  by  their  usual  practice,  admit 
a  copy  of  a  public  document,  authenticated  by  the  sig- 
nature of  the  proper  officer,  as  prima '-facie  evidence 
subject  to  further  enquiry  if  it  were  disputed. 

Two  questions  were  argued  before  us  in 
this  case  : — 

isL— Whether  the  plaintiff  in  the  suit  had 
established  his  claim. 

^ni^—Whether  his  suit  was  commenced 
within  such  a  period  after  the  accrual  of  his 
title  that  the  Court  was  warranted  in  entertain- 
ing his  demand. 

The  subject  of  dispute  is  a  polliam,  called 
-  Naragunty,  in  the  district  of  Chittoor,  in  the 

*  province  of  Madras. 

In  order  to  make  the  facts  of  the  case  and 
the*bearing  of  the  evidence  more  clear,  \t 
may  be  convenient  to  state  what  is  the  nature 
of  a  polliam. 

A  polliam  is  explained  in»  Wilson's  Glos- 
sary to  be  "  a  tract  of  country  subject  to  a 
petty  chieftain."     In  speaking  of  pplygars 
he  describes  them  as  having  been,  originally 


petty  chieftains  occupying  usually  tracts  of 
hill  or  forest,  subject  to  pay  tribute  and 
service  to  the  paramount  State,  but  seldom 
paying  either,  and  more  or  less  independent ; 
but  as  having  at  present,  since  the  subjugation 
of  the  country  by  the  East  India  Company, 
subsided  into  peaceable  landholders.  This 
corresponds  with  the  account  read  at  the 
Bar  from  the  Report  of  the  Select  Committee 
on  the  affairs  of  India  in  1812.  A  polliam 
is  in  the  nature  of  a  raj ;  it  may  belong  to 
an  undivided  family,  but  it  is  not  the  subject 
of  partition  ;  it  can  be  held  by  only  one 
member  of  the  family  at  a  time,  who  is  styled 
the  polygar,  the  other  members  of  the  family 
being  entitled  to  a  maintenance  or  allowance 
out  of  the  estate. 

The  polliam  in  dispute,  at  the  time  when 
the  East  India  Company  acquired  the  sover- 
eignty cf  the  district  in  1803,  was  held 
by  a  family  of  the  name  of  Naidoo.  Posses- 
sion of  this  and  of  several  other  polliams  in 
the  same  reighbourhood  was  assumed  by  the 
Company,  and  held  by  them  for  several  years. 
They  ultimately,  however,  restored  the  pol- 
liam Naragunty  to  the  Naidoo  family,  differ- 
ent members  of  which  were  at  different 
times  polygars,  and  in  1837  Vencatappa 
Naidoo  died  in  possession  of  the  propeity. 

He  died  without  male  issue,  and  the  pre- 
sent appellant,  who  was  his  widow,  entered 
into  possession  asserting  title  as  heir  of  her 
late  husband. 

The  present  suit  was  instituted  by  the 
respondent,  and  by  his  father,  Kooppy  Nai- 
doo, who  is -since  dead,  for  the  purpose  of 
recovering  possession  of  the  polliam  from 
the  widow. 

The  case  which  they  made  was  that  the  pol- 
liam was  ancestral  property ;  that  it  belonged 
to  the  family  of  Naidoo;  that  the  family  was 
undivided,  and  that  on  the  death  of  the  last 
possessor  the  right  to  it  vested  in  the  nest 
male  heir  of  the  family  in  preference  to 
the  widow,  and  that  they  (the  respondent's 
father  and  the  respondent)  were  such  male 
heirs,  Kooppy  Naidoo  being  next  male  heir. 

The  Pundit,  consulted  by  the  Court  as  to 
the  rule  of  Hindoo  Law  on  the  assumption 
that  the  plaintiffs  had  established  their  alle- 
gations by  evidence,  was  of  opinion  that  they 
were  entitled  to  succeed.  This  view  was 
adopted  by  the  Court  below,  and  no  objec- 
tion to  the  decision  upon  this  point  has  been 
urged  at  our  Bar. 

Both  parties  went  into  evidence  as  to  the 
facts,  and  the  Zillah  Court  firs%  and  the 
Sudder  Court  afterwards,  upon  appeal,  were 
of  opinion  that  the  plaintiffs  had  sufficiently 
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proved  their  ca«e,  and  no  difference  of  opinion 
existed  amongst  the  Judges  below. 

It  is  not  the  habit  of  their  Lordships,  un- 
less in  very  extraordinary  cases,  to  advise  the 
reversal  of  a  decision  of  the  Courts  of  India, 
merelv  on  the  effect  of  evidencef-or  the  cre- 
dit due  to  witnesses.  The  Judges  there 
have  usually  better  means  of  determining 
questions  of  this  description  than  we  can 
have,  and,  when  they  have  all  concurred  in 
opinion,  it  must  be  shown  very  clearly  that 
they  were  in  error,  in  order  to  induce  us  to 
alter  their  judgment;  but  in  this  case  we 
think  that  the  Courts  could  have  come  pro- 
perly to  no  other  conclusion  than  that  at 
which  they  arrived. 

The  points  to  be,  established  by  the 
plaintiffs  were,  that  the  polliam  of  Naragun- 
ty  was  an  ancestral  property ;  that  it  belong- 
ed to  a  family  of  which  they  (the  plaintiffs) 
were  members,  of  which  the  respondent's 
father  was  the  next  male  heir ;  and  that  the 
family  was  undivided. 

The  appellant  by  her  answer  had  stated 
"  that  it  was  unknown  whether  any  relation- 
ship existed  between  the  ancestors  of  the 
plaintiff  and  those  of  the  respondent's  hus- 
band, and,  even  if  it  did  exist,  it  might  have 
become  extinct  in  course  of  time ;  but  that 
one  thing  was  certain  that  the  plaintiff  and 
the  defendant's  late  husband  were  not  mem- 
bers of  an  undivided  family." 

The  plaintiffs,  amongst  other  evidence, 
produced  a  document  which,  if  it  be  genuine 
and  correct,  establishes  beyond  doubt  that  the 
plaintiffs  and  the  appellant's  husband  were 
members  of  the  same  family ;  that  the  pro- 
perty was  ancestral ;  that  it  had  been  enjoyed 
at  different  times  by  members  of  the  elder 
branch  to  which  the  appellant's  husband 
belonged,  and  by  members  of  the  younger 
branch  to  which  the  plaintiffs  belonged ;  and 
that  the  family,  at  the  date  of  this  document, 
was  an  undivided  family.  We  allude,  of 
course,  to  the  document  at  p.  84,  No. 
124,  professing  to  be  a  copy  of  a  paper  in 
the  custody  of  the  Collector  of  Chittoor,  sent 
to  his  office  in  Fusly  1211,  corresponding 
with  1802  of  our  era. 

It  cannot  be  doubted,  and  was  indeed  hard- 
ly disputed  by  the  able  Counsel  for  the 
appellant,  that,  if  the  statement  contained 
in  this  paper  is  to  be  taken  as  true,  it  goes 
very  far  towards  establishing  the  case  of 
the  respondent ;  but  it  was  said  that  it  was 
a  mere  loose  paper,  the  possession  of  which 
by  the  Coflector  was  not  satisfactorily  ac- 
counted for ;  that  the  original  had  not  been 
produced;  that  it  did  not  appear  to  have  any 


signature  attached  to  it ;  and  that  it  ought  not 
to  have  been  treated  as  of  any  authority. 

But  on  inquiry  it  turns  out  that  the 
circumstances  under  which  the  paper  was 
lodged  in  the  Collector's  office  are  such  as 
to  give  it  the  very  highest  authority. 

When  the  E  1st  India  Company  took  pos- 
session of  these  polliams,  as  we  have  men* 
tioned,  in  the  year  1802,  they  made  allow- 
ances out  of  the  proceeds  to  the  families  of 
the  poly  gars,  and  contemplated  the  restora* 
tion  at  a  future  time,  when  order  should 
have  been  established  in  the  country,  of  the 
property  so  seized)  to  its  owners. 

They  thought  it  advisable,   in  order  to 
give  effect  to  these  views,  to   procure  and  * 
forward  a  statement  of  the  particulars  of  the 
property  so  seized,  and  of  the  names  and 
families  of  the  existing  polygars. 

They  required,  therefore,  returns  to  be 
made  by  the  polygars  of  these  particulars. 
The  paper  in  question  purports  to  be  a  copy 
of  the  return  made  on  this  occasion  by 
Anantappa  Naidoo,  who  then  held  the  pol- 
liam. The  appellant,  in  her  petition  of 
appeal  to  the  Sudder,  admits  that  such  a 
genealogical  table  may  have  been  given,  but 
denies  that  there  is  any  evidence  that  such 
table  was  the  same  as  to  its  contents  with 
the  one  filed  by  the  plaintiffs. 

But  the  accuracy  of  the  copy  so  produced, 
and  the  genuineness  of  the  document,  are 
made  out  beyond  all  controversy. 

It  was  not  brought  forward  by  surprise, 
nor  received  by  the  Court  without  full  in- 
vestigation. 

On  the  5th  January  1855,  the  plaintiffs 
made  a  motion  to  the  Court  in  the  following 
terms : — 

"No.  121. 

"  To  the  Civil  Couit  of  Chittoor. 
"  Motion  presented  by  Vencatacharry,  Vakeel  on 
behalf  of  the  Plaintiffs  in  Original  Suit  No.  24  of  1850. 

t  "  Hie  plaintiffs,  being  the  legal  heirs  to  the  polliam, 
'ave  brought  this  suit  for  the  recovery  thereof  wifli 
mesne  produce.  The  defendant  utterly  denies  in  her 
answer  that  they  are  in  any  way  connected  with  the 
family.  Soon  after  the  country  was  brought  under  the 
British  rule,  there  was  a  Circular  Order  issued  requiring 
all  zemindars  to  present  genealogical  tables,  showing 
which  of  their  ancestors  held  their  zemindaries.  In1* 
compliance  with  this  requisition,  the  plaintiff's  ancestor  « 
also  sent  to  the  Collector  of  Chittoor,  (n  Fusly  1210  or 
121 1,  a  statement  of  the  above  description;  and  this 
document  is  now  on  the  records  of  the  Collector,  ajd  it 
is  material  to  the  plaintiff's  case.  In  ttie  same  office 
there  is  also  a  statement,  showing  the  average  inconft 
of  the  polliam  for  ten  years,  prepared  when  the  paish- 
cush  thereof  was  fixed  by  Government.  * 

"  The  plaintiffs  pray  that  the  Court  will  be  pleased  to 
grant  a  certificate  requiring  the  production  of  those 
documents,  in  order  that  they  may  submit  them  with 
their  application,  to  £he  Collector  for  copies  thereof. 
5th  January  1855."  ^  ^ 
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Having  procured  a  copy  of  this  document, 
authenticated  by  the  signature  of  the  Collect- 
or of  Chittoor,  they  submitted  it  to  the  Court 
on  the  30th  January  1855. 

The  Native  Courts  of  India,  in  receiving 
evidence,  do  not  proceed  according  to  the 
technical  rules  adopted  in  England,  and  they 
w3W8,  by  their  usual  practice,  admit  a  copy 
of  a  public  document,  authenticated  by  the 
signature  of  the  proper  officer,  as  prima-facie 
evidence,  subject  to  further  inquiry  if  it  were 
disputed. 

The  accuracy  of  this   copy  was  disputed 
tfy  the   respondent,  and,   on     the    13th   of 
March  1855,  she  made  a  motion  in  the  follow- 
ing terms : — 

"No.  125. 

"  To  the  Civil  Court  of  Chittoor. 

"  Motion  presented  by  Vancatacharry,  Vakeel  on  be- 
half of  the  defendant,  in  Original  suit  No.  24  of  1850. 

"1.  The  plaintiffs,  with  their  Motion  No.  58,  presented 
a  copy  of  an  alleged  genealogical  table,  in  which  the  name 
of  the  first  plaintiff  is  inserted  as  a  member  of  the  family. 
This  is  a  document  concocted  by  theplaintiffs  themselves, 
and  introduced  into  the  Collector's  record.  For,  if  this 
were  a  genuine  voucher,  the  defendant's  father-in-law 
would  not  have  declared,  in  an  ar/ee  addressed  by  him 
to  the  Collector  when  he  adopted  the  defendant's  hus- 
band, that  he  had  neither  uncles  nor  uncles'  sons.  More- 
over, the  -said  genealogical  tree  neither  bears  the  signa- 
ture of  the  party  who  addressed,  nor  is  attested  by  the 
then  Collector. 

"  The  defendant  prays  that  the  Court  will,  on  a  consi- 
deration of  Jthese  objections,  reject  the  above  document, 
and  pass  a  just  decree. 

"13th  March  1855." 

Hereupon  the  Court  directed  a  letter  to  be 
sent  to  the .  Collector  on  the  31st  March 
1850,  "requesting  him  to  send  up  to  this 
Court  his  record-keeper,  with  the  original 
record  with  which  the  genealogical  table, 
of  which  the  plaintiffs  produced  a  copy,  may 
be  connected,  or  the  book  out  of  which  the 
said  copy  might  have  been  furnished." 

On  the  7th  April  the  Collector  sent  an 
answer  by  the  record-keeper,  intimating 
that,  "  with  reference  to  the  letter  received 
from  this  Court  on  the  31st  ultimo,  the  re- 
*  cord-keeper  was  orJerd  to  appear  with  the 
'  papers  required ; "  and  on  the  same  day 
the  record-keeper  attended  accordingly.  He 
way  examined  and  cross-examined  (p.  85), 
and  fully  established  the  authenticity  of  the 
document,  and  the  accuracy  of  the  copy  fur- 
nished'. He  must  hav*  hac^the  original  in 
Court,  though  it  does  not  appear  to  have 
been  called  for.  Moreover,  there  is  docu- 
mentary evidence  in    confirmation  *  of   the 


accuracy  of  several  of  the  statements  con- 
tained in  this  paper. 

Their  Lordships,  therefore,  have  not  the 
least  doubt  that  this  paper  is  what  it  pur- 
ports to  be,  and  that  it  established  the  case 
of  the  plaintiffs,  unless  it  can  be  made  oat 
that  the  family,  undivided  at  that  time,  be- 
came afterwards  divided. 

Now,  the  parol  evidence  of  the  plaintiffs, 
if  it  is  believed,  clearly  shows  that  thete 
never  was  any  division.  The  presumption 
is  that  a  family  remains  undivided,  and  the 
onus  is  on  the  appellant  to  prove  division. 
Her  evidence  is  rather  directed  to  show  that 
the  respondent  was  a  member  of  a  differeni 
family.  At  all  events,  it  is  quite  insufficient 
to  establish  a  division,  when  opposed  to  the 
evidence  produced  on  the  other  side. 

It  is  unnecessary  to  advert  to  the  proceed* 
ings  in  the  suit  to  set  aside  the  adoption,  fur- 
ther than  to  say  that  in  that  suit,  which  was 
instituted  as  early  as  1831,  Kooppy  Naidoo 
insisted  on  the  same  fact,  and  the  same  title 
which,  in  concurrence  with  his  son,  he  assert- 
ed in  the  present  suit.  The  Couit  was  of 
opinion  that  the  adoption  was  good,  and 
would  prevail  against  the  plaintiff's  title, 
assuming  it  to  be  made  out  in  point  of  fact, 
and  therefore  no  decision  was  pronounced 
upon  that  point. 

On  the  whole,  we  may  state  that,  if  the 
question  on  the  effect  of  the  evidence  in  this 
case  had  come  before  us  now  for  the  first  time, 
and  not  by  appeal,  we  should  have  arrived  at 
the  same  conclusion  with  the  Courts  below, 
though  in  that  case  it  would  have  been 
necessary  to  go  more  in  detail  into  the  par- 
ticulars of  the  evidence  on  both  sides  than  it 
is  requisite  or  proper  to  do  when  we  have 
merely  to  state  our  concurrence  in  the  judg- 
ment already  pronounced. 

There  remains  the  question  whether  the 
plaintiff's  suit  is  barred  by  the  Regulation  for 
the  limitation  of  actions. 

That  Regulation  (II.  of  1802),  section  18. 
paragraph  4,  provides  "  that  a  suit  shall 
not  be  entertained  which  is  commenced 
more  than  12  years  after  the  right 
accrued  :"  but  this  is  subject  to  exception!, 
one  of  which  is,  if  the  complainant  can  shoff, 
by  clear  and  positive  proof,  that  he  directly 
preferred  his  claim  within  that  period  for  the 
matter  in  dispute  to  a  Court  of  competent 
jurisdiction  or  person  having  authority,  whe- 
ther local  or  otherwise,  for  the  time  being, 
to  hear  such  complaint,  and  to  try  the  de- 
mand, and  shall  assign  satisfactory  reasons 
to  the  Court  why  he  did  not  proceed  in  the 
suit,  or  shall  prove  that,  either  from  minority 


1864. 


Privy 


THE   WEEKLY    REPORTER. 


Council. 


te 


or  oiher  good   and  sufficient  cause,  he  was 
precluded  from  obtaining  redress. 

Here  the  Sudder  Court  (for  the  objection 
does  not  seem  to  have  been  taken  in  the 
Zillah)  has  held  that  the  suit  was  actually 
commenced  in  1848  ;  and,  if  so,  the  plaint- 
iff's  title  not  having  accrued  till  September 
1837,  the  time  could  not  expire  till  the  16th 
September  1849,  an^»  ot  course,  the  suit 
would  have  been  commenced  in  sufficient  time 
not  to  fall  within  the  Regulation. 

With  respect  to  this  the  facts  stand  thus  : — 

In  1847  the  respondent's  father  presented 
his  petition  to  the  Civil  Court  for  liberty 
to  sue  in  formd  pauperis  for  the  recovery  of 
this  esta'e. 

The  Conrt  was  of  opinion  that,  under 
Regulation  IV.  of  1 831,  he  could  not  be  per- 
mitted to  sue  without  first  obtaining  the  au- 
thority of  Government. 

In  May  1848  he  obtained  the  requisite 
authority;  and  on  the  5th  October  1848  he 
and  his  son,  the  present  respondent,  presented 
a  petition  for  leave  to  sue  in  formd  pauperis, 
and  at  the  same  time  presented  their  plaint 
in  this  suit. 

The  rules  of  the  Court  require  that,  for  the 
purpose  of  obtaining  such  order,  the  plaintiff 
must  make  an  affidavit  of  his  circumstances, 
add  a  list  of  all  his  propeity,  and  produce  a 
certificate  of  a  vakeel  that  he  has  a  good 
cause  of  suit. 

All  the  necessary  documents  accompanied 
the  petition  ;  and,  on  the  13th  of  November 
1848,  the  following  order  was  made  by  the 
Court : — 

"  1848,  13th  November. — On  a  perusal  of 
the  pauper  plaint  and  its  accompaniments  put 
in  bv  Kooppy  Naidoo  and  another,  petitioners 
in  Miscellaneous  Petition  631,  and  on  taking 
from  them  the  prescribed  affidavit,  the  said 
bill  of  plaint,  &c,  were  ordered  to  be  filed." 

At  this  time,  therefore,  an  order  was 
made  that  the  plaint  to  which  an  answer  has 
since  been  put  in,  and  upon  which  all  the 
proceedirgs  subsequently  have  taken  place, 
should  be  received  by  the  Court,  and  put  upon 
record.  There  seems  strong  ground  for  con- 
tending that  this  was  the  commencement  of 
the  suit ;  and  the  Court  below,  which  must 
be  the  best  judge  of  its  own  forms  and  prac- 
tice, has  held  that  it  was  so. 

The  practice  is  stated  by  Mr.  Macpherson, 
at  p.  85  o£  his  valuable  treatise,  in  these 
terms  : — . 


"  The  period  of  limitation  ends  on  the  day 
when  the  plaint  is  duly  lodged  by  the  com- 
plainant in  a  Court  of  competent  jurisdiction, 
not  on  the  day  when  the  suit  is  placed  by  the 
Sudder  Court  upon  the  file  of  the  Court  which 
they  deem  most  proper  to  try  it,  nor  upon 
the  day  when  the  plaint  is  numbered  and*ent 
for  decision,  for  if  there  be  any  delay  "111 
that  process,  it  is  the  delay  of  the  Courrmna 
not  of  the  plaintiff." 

• 

But  if  the  preferring  of  the  plaint,  with 
the  order  of  the  Court  of  the  13th  Novem- 
ber 1848,  be  not  the  commencement  of  the 
suit,  these  facts  clearly  bring  the  case  within 
the  exceptions  found  in  the  Regulation. 

There  seems  reason  to  suppose  that  the 
proceedings  adopted  by  the  Court  on  the  13th 
November  1848  were  irregular,  and  that 
on  that  day  it  ought,  according  to  the  Regu- 
lation VII.  of  1 818, 10  have  ordered  immediate 
service  of  the  petition  and  of  the  plaint  on 
the  appellant,  and  to  have  fixed  a  day  for 
her  to  show  cause,  if  she  could,  why  the 
plaintiffs  should  not  be  allowed  to  sue  in 
formd  pauperis. 

If  this  course  had  been  adopted  on  the 
13th  November  1848,  the  order,  which  was 
actually  made  on  the  1st  of  March  1850, 
which  the  appellant  contends  must  be  treated 
as  the  commencement  of  the  suit,  might,  and 
probably  would,  have  been  made  long  within 
the  prescribed  period. 

The  order  for  service  of  the  petition  and 
plaint  on  the  appellant,  and  requiring  her 
to  show  cause  if  she  could,  why  the  plaint- 
iffs should  not  be  allowed  to  sue  in  formd 
pauperis*  was  not  actually  made  till  July 
1849.  Service  was  made  in  August,  and  no 
cause  was  shown.  The  case  therefore  stood 
in  this  position  on  the  i6ih  of  September 
1849  when  the  twelve  years  expired  ;  the 
plaintiffs  had  preferred  this  claim  within  the 
prescribed  period  to  a  Court  of  competent 
jurisdiction,  and  bad  been  prevented  from 
commencing  their  suit  in  proper  time  (if  in 
point  of  fact  it  was  not  commenced  in  proper 
time)  by  no  neglect  on  their  part,  but  by  the  < 
irregular  proceedings  of  the  Court  to  which 
their  claim  was  preferred. 

It  would  be  contrary  to  all  reason  Ind 
justice  to  hold  that,  under  such  circumstanced, 
plaintiffs1  suit  could  be  barred  by  the  Regu* 
lation.  • 

We  must  humbly  advise  Her  Majesty  to 
affirm,  Vuh  costs,, the  decree  complained  off 
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The  3rd  December  i860. 

„  Present : 

Lord  Chelmsford j  Lord  Justice  Knight  Bruce  > 
Sir  E.  Ryan,  Lord  Justice  Turner ;  Sir  L. 
Peel,  and  Sir  J.  W.  Colvile. 

Jurisdiction— Canse  of  Action— 
Contract  of  Partnership. 

On  Appealfromthe  Sudder  Dewanny  Adawlut 

at  Agra. 

Sets  Luchmeechund  Radhakishen  and 
Gobind  Doss     v 

versus 

Sets  Zorawur  Mull  and  others. 

A  contract  was  entered  into  at  Rutlam  for  the  estab- 
lishment of  a  partnership  to  be  carried  on  principally  at 
Muttra,  where  all  the  transactions  were  to  be  conducted 
by  means  of  the  capital  embarked  in  the  concern  at  that 
place.  Held  that  the  cause  of  action  in  a  suit  for  the 
balance  resulting  from  these  partnership  transactions 
arose  at  Muttra. 

The  proceedings  of  the  plaintiffs  in  this 
cause  have  not  been  particularly  expeditious, 
as  we  are  now  dealing  with  a  decree  of  the 
Sudder  Court  made  in  the  month  of  June 
1852,  affirming  a  decree  of  the  Zillah  Court, 
by  which  the  plaintiffs'  suit  was  dismissed 
on  the  ground  of  want  of  jurisdiction. 

The  only  question  which  their  Lordships 
have  to  determine  is,  whether  the  contract, 
which  was  entered  into  between  the  parties, 
or  the  cause  of  action  arising  out  of  that  con- 
tract, occurred  within  the  jurisdiction  of 
the  Zillah  Court  of  Agra. 

If  this  question  had  depended  upon  the 
authority  of  Salig  Ram  to  enter  into  any 
contract  by  which  he  could  bind  the  respond- 
ents, probably  their  Lordships  would  have 
determined  that  there  was  no  evidence 
whatever  to  show  that  he  possessed  any  such 
authority,  because,  in  the  petition  which  he 
presented  to  the  Resident  of  Indore,  and 
which  was  put  in  by  the  appellants  them- 
selves, and  made  part  of  their  evidence,  Salig 
Ram  distinctly  states  that  no  partnership 
existed  between  him  and  the  respondents; 
and  if  he  were  merely  the  gomastah  of  the 
respondents?  he  could  have  no  power,  in 
that  character  alone,  to  bind  them  to  any 
such  partnership  as  it  is  alleged  he  entered  [ 
Vol.I. 


into.  But  whether  this  is  so  or  not,  it  b 
quite  clear  that  the  letter  which  has  been  put 
in  evidence  by  the  appellants,  and  which 
was  written  by  one  of  the  respondents, 
amounts  either  10  a  contract  of  partnership, 
or  to  a  ratification  of  what  had  been  pre- 
viously done  by  Salig  Ram.  Now,  although 
that  contract  was  entered  into  at  Rutlaijp^e* 
it  was  for  the  establishment  of  a  partnership 
which  was  to  be  carried  on  principally  at 
Muttra,  where  all  the  transactions  were  to 
be  conducted  by  means  of  the  capital 
embarked  in  the  concern  at  that  place. 

The  partnership  having  been  thus  estab- 
lished, advances  were  made  from  time 
to  time  according  to  the  terms  of  that  part- 
nership.  Money  was  transmitted  to  Indore 
and  other  places.  So  far  as  those  advances 
were  from  time  to  time  made,  though  they 
did  not  constitute  any  debt  upon  which  there 
would  be  any  cause  of  action  arising  to  the 
appellants,  yet  they  were  made  in  pursuance 
of  the  partnership  contract ;  and  if  the 
speculation  had  been  a  successful  one,  the 
profits  would,  of  course,  have  gone  to 
countervail  the  advances.  But  it  turns  out 
that  the  undertaking  was  unprofitable,  and 
that  losses  were  incurred,  and  the  claim, 
which  is  now  made  being  the  cause  of  action 
alleged  by  the  appellants,  -is  for  a  balance 
of  ten  lakhs  of  rupees  arising  out  of  these 
partnership  transactions. 

Now,  where  can  it  be  said  that  the  cause 
of  action,  supposing  it  exists  for  that  ba- 
lance, properly  arose  ?  Muttra  was  undoubt- 
edly the  central  place  of  business ;  at  Muttra 
the  partnership  books  were  kept ;  at  Muttra 
the  partners  would  have  recourse  to  those 
books  for  the  purpose  of  ascertaining  #  the 
state  of  the  transactions  between  them  ;  and 
if,  in  the  result,  a  balance  was  due  Jo  the 
appellants,  Muttra  would  be  the  place  where 
the  payment  of  that  balance  would  have  to 
be  made.  It  therefore  appears  clear  to  their 
Lordships  that,  if  there  is  a  cause  of  action 
arising  out  of  the  balance  resulting  from  these 
partnership  transactions,  that  cause  of  action 
arose  at  Muttga.  ♦ 

Under  these  circumstances,  it  is  quite 
unnecessary  for  their  Lordships  to  make  any 
further  observations  upon  the  case ;  indeed, 
they  are  anxious»not  to  touch,  in  the  slightest 
degree,upon  the  merits  of  the  question  between 
those  parties.  They  must  assume,  pf# course, 
but  merelyjor  thepurprjse  of  tjie  determination 
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of  this  question,  that  there  is  a  balance  due 
to  the  appellants  arising  out  of  the  partnership 
that  was  established. 

Their  Lordships  are  therefore  of  opinion 
that  both  these  decrees  must  be  set  aside ; 
but,#as  there  are  two  decrees  in  favour  of  the 
respqndents,  their  Lordships  are  of  opinion 
ih%l  this  should  be  without  costs. 


The  21st  December  1861. 

Present: 

Lord  Justice  Knight  Bruce,  Lord  Justice 
Turner,  Sir  J.  T.  Coleridge,  Sir  L  Peel,  and 
Sir  J.  W.  Colvile. 

Instruments  (apparently  altered  and  suspicious) 
—Presumption  of  False  Evidence  (Corrobora- 
tive Proof  to  rebut). 

On  Appealfrom  the  Sudder  Dewanny  Adawlut 

at  Calcutta, 

Mussamut  Khoob  Koonwar  and  others 

versus 
Baboo  Moodnarain  Singh  and  others. 

In  an  ordinary  case,  the  person,  who  presents  an  in 
strument,  which  is  an  essential  part  of  his  case,  in  an 
apparently  altered  and  suspicious  state,  must  fail  from 
the 'mere  infirmity  or  doubtful  complexion  of  his  proof* 
unless  he  can  satisfactorily  explain  the  existing  state  of 
the  document.  But  this  rule  admits  of  exceptions  if 
there  be,  independently  cf  the  instrument,  corroborative 
proof  strong  enough  to  rebut  the  presumption  which 
arises  against  an  apparent  and  presumable  falsifier  of 
evidence  ;  and  such  corroborative  proof  will  be  greatly 
strengthened  if  there  be  reason  to  suppose  that  the 
opposite  party  has  withheld  evidence  which  would  prove 
the  original  condition  and  import  of  the  suspected  do- 
cument. 

The  facts  upon  which  this  appeal  arises 
may  be  thus  stated:  In  the  year  1795, 
Maharajah  Mitterjeet  Singh  Bahadoor,  who 
appears  to  have  been  a  person  of  considerable 
position  in  the  Province  of  Behar,  granted  a 
mokurreree  istemrarce  lease  of  the  property, 
jwhich  is  the  subject  of  this  suit.  That  the 
grant  was  by  a  sunnud  in  the  Persian  lan- 
guage ;  and  that  the  instrument  produced  in 
the  cause,  being  the  original  of  the  Exhibit 
No.  145  in  the  Appendix,  is  that  sunnud,  and 
bears  the  genuine  seal  of  Rajah  Mitterjeet 
Singh,  are  undisputed  facts.  It  is  also  admit- 
ted that  the  bnly  grantee  described  by  name 
W2£  Lalla  Hoonooman  Dutt,  the  eldest  son  of 
J&oy  Prithee  Singh,  who,  at  the  date  of  the 
grant,  and  for  many  years  afterwards,  up  to 
the  time  of  his  death,  was  the  dewan  of  the 
grantor.  But  the  substantial  question  in  the 
cause  is,  whether  the  grant  was  expressed  to 
be  to  Hopnooman  Dutt  solely  and  simply,  or 
to  him,  "  together  with  his  uterin^  brothers 


from  generation  to  generation;"  in  other 
words,  whether  the  Persian  words  which 
now  appear  on  the  face  of  the  sunnud,  and 
import  the  addition  in  question,  have,  as  the 
respondents  contend,  been  fraudulently  sub- 
stituted for  other  words,  or,  as  the  appel- 
lants insist,  have  always  formed  part  of  the 
document. 

On  the  former  hypothesis  the  tenure  would, 
as  the  law  has  been  settled  by  a  course  of 
decisions,  commencing  at  latest  in  the  year 
1817,  have  determined  with  the  life  of  Hoo- 
nooman Dutt.  The  addition  of  words  import- 
ing '*  from  generation  to  generation  "  would 
make  the  grant  one  of  a  perpetual  lease  to 
Hoonooman  Dutt  and  his  heirs.  The  further 
addition  of  the  other  words  in  question  would, 
of  course,  make  it  one  to  him  and  his  bro- 
thers jointly  and  to  their  respective  heirs. 
Hoonooman  Dutt  had  two  brothers,  Gunness 
Dutt  and  Mahadeo  Dutt ;  and  some  time  in 
1806  or  1807,  a  partition  of  the  property 
comprised  in  the  sunnud  was  made  between 
the  three  by  or  with  the  sanction  of  their 
father,  Roy  Prithee  Singh.  He  died  in  1839. 
His  son,  Hoonooman  Dutt,  certainly  prede- 
ceased him ;  and  though  the  precise  date  of  his 
death  is  not  clearly  proved,  there  seems  no 
reason  to  doubt  that  it  took  place,  as  stated 
by  the  appellants,  in  or  about  the  year  1S19. 
In  1839  Rajah  Mitterjeet  Singh  granted  to 
his  son,  Moodnarain  Singh,  a  teeka  lease  of 
his  interest  in  certain  Mouzahs,  including 
those  in  question  in  this  suit ;  and  the  latter 
were  then  treated  as  being  still  the  subject  of 
a  subsisting  mokurreree  tenure.  In  1 840,  the 
Rajah  died,  leaving  two  sons,  Hetnarain 
Singh  and  Moodnarain  Singh.  They  made  a 
partition  of  his  estate,  and  the  property  in 
question  fell  to  the  share  of  Moodnarain 
Singh.  On  that  occasion  it  was  again  treated 
as  held  by  a  subsisting  mokurreree  tenure— 
a  circumstance  which  must  have  been  consi- 
dered in  estimating  the  share  to  be  allotted 
to  each  brother. 

In  1841  Moodnarain  Singh  instituted  three 
separate  suits,  conformably  to  the  devolution 
of  the  property  under  the  appellants'  version 
of  the  original  lease,  for  the  recovery  of 
arrears  of  mookurreree  rent  alleged  to  be  due 
in  respect  of  certain  mouzahs,  parts  of  the 
property  comprised  in  the  sunnud,  and  claim* 
ing  to  have  the  mokurreree  tenure  in  those 
mouzahs  respectively  cancelled,  on  the  ground 
of  the  arrears.  These  proceedings,  therefore, 
assumed  the  existence  of  the  mokurreree 
tenure  in  the  lands  in  question  in  1841 ; 
and  also  that  they  were  thus  helchin  severalty 
by  the  descendants  of  Roy  Prithee  SiDgb 
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recognizing  to  that  extent  the  partition  of  1 807. 
In  one  of  these  suits,  and  on  the  9th  of  Feb- 
ruary 1841,  the  original  sunnud  was  pro- 
duced by  the  representatives  of  Hoonooman 
Dutt.  On  the  following  morning,  if  not  on 
that  night,  it  was  enclosed  in  an  envelope, 
sealed  with  the  seal  of  the  Court.  It  was 
certainly,  from  the  time  of  its  production  up 
to  the  22nd  of  March,  in  the  custody  of  the 
Court.  ( )n  the  last-named  day,  the  envelope 
was  opened  in  Court  in  the  presence  of  the 
vakeels  of  both  parties.  The  appearances 
which  cast  suspicion  on  the  sunnud  were 
then  for  the  first  time  discovered.  On  the 
30th  of  March  1842,  the  Sudder  Araeen, 
before  whom  the  case  was  pending,  passed 
a  decree  in  favour  of  the  plaintiff  for  a  small 
sum  of  arrears,  but  dismissed  his  suit  so  far 
as  it  sought  for  the  cancellation  of  the  tenure. 
On  the  same  day  he  proceeded  to  hold  an 
inquiry  into  the  supposed  tampering  with  the 
sunnnd  whilst  in  the  custody  of  the  Court. 
His  proceeding  is  set  forth  at  page  43  of  the 
Appendix,  and  resulted  in  the  dismissal  of 
the  record-keeper. 

There  were  various  other  proceedings  in 
these  suits  of  1841  by  way  of  appeal  to  the 
Sudder  Adawlut,  and  of  remand  to  the  Court 
below  ;  and  in  the  course  of  the  litigation, 
Moodnarain  Singh  appears  to  have  raised,  by 
petition  of  amendment,  some  new  issues 
founded  on  the  appearance  of  the  sunnud. 
The  three  suits,  however,  seem  to  have  been 
finally  disposed  of  by  the  decree  of  the 
Sudder  Ameen,  set  forth  at  p.  55  of  the  Ap- 
pendix, and  dated  the  17th  of  June  1846. 
The  eftVct  of  the  decision  was  that  the  plaint- 
iff was  entitled  to  some  arrears  of  mokur- 
reree  rent,  though  to  considerably  less  than 
the  amount  claimed  by  him,  and  that  he  had 
shown  no  ground  in  those  suits  for  the  can- 
cellation of  the  tenure. 

From  1846  to  1151,  Moodnarain  Singh 
took  no  step  ;  in  June  of  the  latter  year  he 
commenced  the  present  suit,  which  embraces 
the  representatives  of  all  the  three  sons  of 
Roy  Prithee  Singh,  and  is  for  the  recovery 
of  the  whole  property  comprised  in  the  sun- 
nud, with  mesne-profits  since  1842,  and  for 
the  cancellation  of  the  sunnud  as  spurious. 

His  case,  so  far  as  it  is  necessary  to  state 
it,  is  that  the  sunnud  as  granted  by  his 
father  was  £  grant  of  a  mokurreree  istem- 
raree  lease  to  Hoonooman  Dutt  alone,  and 
therefore  that  the  tenure  legally  determined 
on  Hoonoornan's  death  ;  that  the  document 
has  been  fraudulently  altered  by  those  who 
claim  undef  it,  the  Persian  words  importing 
a  grant  in  favour  of  his  brothers  jointly  with 


Hoonooman,  and  of  the  heirs  of  all  in  per- 
petuity, having  been  written  in  substitution 
of  words  descriptive  of  Hoonooman  or  of 
other  words  trastd,  and  words  in  the  singu- 
lar number  having  throughout  been  convert- 
ed into  words  plural,  wherever  the  alteration 
was  necessary  to  make  the  instrument  con- 
sistent. He  tries  to  explain  the  continued 
enjoyment  of  the  lands,  as  under  a  mokur- 
reree tenure,  after  Hoonoornan's  death  ;  and 
other  circumstances  which  are  apparently 
inconsistent  with  his  theory  of  the  original 
grant  by  the  alleged  influence  of  Roy  Prithee 
Singh  over  the  Maharajah ;  and  malversations 
in  office  by  him  and  his  grandson  and  succes- 
sor in  the  dewanship. 

The  case  of  th&  defendants  is  also  that  the 
sunnud  as  it  now  exists  has  been  tampered 
with,  but  they  contend  that  this  tampering 
took  place  whilst  the  document  was  in  the 
custody  of  the  Sudder  Ameen's  Court  in 
1842,  and  was  the  act  of  the  plaintiffs'  agents 
in  collusion  with  the  record-keeper;  that  it 
consisted  only  in  disfiguring  certain  material 
passages  of  the  instrument  without,  altering 
its  tenor,  in  order  to  cast  suspicion  upon  it, 
and  to  give  colour  to  the  case  now  made  against 
it.  They  also  insisted  that  the  present 
suit  was  barred  by  lapse  of  time  under  the 
Regulations  of  limitation. 

ft  does  not  very  clearly  appear  whether 
there  has  been  any  adjudication  on  this  last 
plea.  The  Sudder  Adawlut  treated  it  as 
decided  by  the  Sudder  Ameen  against  the 
defendants,  who  had  not  appealed  against  his 
decision.  But  in  the  proceedings  before  this 
Committee,  there  is  no  trace  of  any  order  of 
the  Sudder  Ameen  on  this  plea  against  which 
the  defendants  could  have  appealed.  His 
final  decree  of  the  5th  of  August  1854  is 
in  their  favour. 

Proceeding  much  upon  the  finding  of  *his 
predecessor  on  the  inquiry,  of  the  30th  of 
March  1842,  into  the  conduct  of  the  record* 
keeper,  he  adopts  the  defendants'  theory  of 
the  tampering,  and  thereupon  dismisses  the 
plaintiffs'  suit,  declining  to  consider  any  of 
the  other  issues  in  the  cause.  He  relied  also 
on  a  copy  of  the  lease  bearing  the  Cazee's  seal, 
which  was  given  in  evidence  by  the  appel- 
lants, and  is  consistent  with  their  case. 

On  appeal,  this  decision  was  reversed  «by 
the  Sudder  Adawlut,  which  held  that  there* 
had  been  a  fraudulent  alteration  of  the  terms 
of  the  sunnud,  and  decreed  in  favour  Of  the 
plaintiffs.  'On  a 'second  hearing  of  the  case 
upon  a  petition  for  review  of  judgment,  the 
Court  adhered  to  #  its  former  decision,  and 
rejected  seme  fresh  eyidenc£  that  wa<5»ten- 
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dered  on  the  part  of  the  appellants.  The 
propriety  of  that  rejection  is  not  now  ques- 
tioned ;  but  against  the  substance  of  the 
decree  of  the  Sudder  Adawlut  the  present 
appeal  is  preferred. 

The  decision  of  the  Sudder  Court  rests 
entirely  on  the  evidence  which,  in  the  opi- 
nion* of  the  Judges,  the  inspection  of  the 
document  and  the  consideration  of  its  con- 
tents afforded  of  the  falsity  of  the  explana- 
tion of  its  suspicious  appearance  given  by 
the  appellants.  Their  printed  judgment 
affords  no  ground  for  concluding  that  the 
corroborative  proofs  in  support  of  the  appel- 
lant's case  had   been  duly  presented  to  the 

*  Court,  and  overruled  by  them.  Their  Lord- 
ships, however,  think  this  case  cannot  be 
properly  decided  without  weighing  the  whole 
evidence  on  either  side,  and  applying  the  pre- 
sumptions from  conduct  thence  fairly  arising 
to  the  consideration  of  th*  opposite  state- 
ments or  theories,  with  respect  to  the  altera- 
tion of  the  instrument,  that  have  been  put 
forth  by  the  respective  litigants.  It  may  be 
conceded  that,  in  an  ordinary  case,  the  party 
who  presents  an  instrument,  which  is  an 
essential  part  of  his  case,  in  an  apparently 
altered  and  suspicious  state,  must  fail,  from 
the  mere  infirmity  or  doubtful  complexion 
of  his  proof,  unless  he  can  satisfactorily 
explain  the  existing  state  of  the  document'. 

But  this  wholesome  rule  admits  of  excep- 
tions if  there  be,  independently  of  the  in- 
strument, corroborative  proof  strong  enough 
to  rebut  the  presumption  which  arises 
against  an  apparent  and  presumable  falsifier 
of  evidence.  And  such  corroborative  proof 
will  be  greatly  strengthened  if  there  be  reason 
to  suppose  that  the  opposite  party  has  with- 
held evidence  which  would  prove  the  origi- 
nal condition  and  import  of  the  suspected 
document.     Moreover,  the  peculiarity  of  the 

,  present  case  is  that  one  of  the  issues  to  be 
detertnined  is,  what  was  the  condition  of  the 
dQcument  when  it  was  first  produced  by 
those  who  claim  under  it.  The  appellants 
may  fairly  contend  that  the  rule  above  stated 
is  not  applicable  to  them,  until  this  question 
has  been  decided  against  them. 

In  dealing  with  the  whole  evidence,  their 
Lordships  will  first  consider*  that  derived 
frdm  the  actual  inspection  of  the  document. 
•  After  close  and  careful  examination,  they 
are  unable  to  concur  in  the  conclusion  of  the 
Judgtes  of  the  Sudder  Adawlut  that  such  in- 
spection alone  affords  decisive  prbof  of  posi- 
tive alteration  by  erasure.  It  would,  in  the 
opinion  *of  their  Lordships,  be  a  rftost  diffi- 
culty* not  impracticable,  task  tt>  efface  by 


erasure,  on  paper  such  as  that  on  which  the 
sunnud  is  written,  words  covering  the  space 
which  a  full  line  would  occupy,  without 
plainer  signs  of  that  mode  of  tampering  than 
any  which  this  document  piesenfas.  Their 
Lordships  would  expect  to  find  on  paper  of 
this  quality  so  dealt  with,  more  breaking  of 
the  surface,  more  running  of  ink  into  blots, 
and  a  more  decided  attenuation  of  the  sub- 
stance of  the  paper,  discernible  from  a  view 
of  its  reverse  side  when  held  to  the  tight 
They  are  also  struck  by  the  apparently  in- 
surmountable difficulty  of  so  completely  eras 
ing  so  many  words  that  no  trace  of  original 
words  or  letters  should  be  discernible  with 
the  aid  of  a  strongly  magnifying  glass.  The 
nature  of  the  particular  paper  and  ink  seems 
to  render  so  perfect  an  erasure  so  improbable 
that  success  in  the  attempt  is  not  readily  to 
be  conjectured.  Yet  the  fact  of  alteration 
by  erasure  is  essential  to  the  respondent's 
ca&e. 

Again,  the  addition  of  a  plural  termination 
to  the  pronoun  "  khud  " — an  addition  totally 
unnecessary  on  either  theory  of  the  original 
import  of  the  instrument — is  capable  ot  be- 
ing attributed  to  either  side.  If  a  falsifier 
of  this  instrument  had  grammatical  skill 
enough  to  see  the  propriety  of  converting 
the  singular  nouns  and  verbs  into  the  plural, 
it  is  reasonable  to  suppose  that  he  would 
know,  as  their  Lordships  believe  to  be  the 
case,  that  the  pronoun  "  khud  "  was  appli- 
cable to  either  number.  To  add  a  plural 
inflection  to  it  would  be  to  impose  upon 
himself  in  that  place  an  additional  difficulty. 
The  existence  of  a  single  noun  in  the  singu- 
lar where  the  strict  sense  required  it  to  be  in 
the  plural,  would,  in  a  case  unattended  with 
suspicion,  naturally  be  ascribed  to  oversight 
or  ignorance,  or  to  the  use  of  a  singular 
noun  in  a  collective  sense.  Tne  word  *mo- 
kurrereedar  "  remains  in  this  instrument 
in  the  singular  where  the  plural  termination 
"  an  "  should  have. been  added.  This,  it  was 
contended,  proved  that  the  document,  as  it 
originally  existed,  had  contained  only  the 
name  of  a  single  person  as  "  mokurrereedar." 
That  argument  assumes  that  the  falsifiers 
had  overlooked  in  a  short  instrument  an  im- 
portant word,  and  whilst  altering  the  other 
words,  had  by  oversight  neglected  to  convert 
that  word  into  the  plural.  Sdch  an  over- 
sight certainly  may  lave  occurred;  bat  it 
is  at  least  as  probable  a  conjecture  that  the 
word  stood  originally  in  the  singular,  and 
was  either  advisedly  used  in  a  collective 
sense,  or  was  inserted  by  misadventure  in 
the  singular  instead  of  the  plural  number. 
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The  words  in  the  singular,  though  ungram* 
matical,  would  not  have  been  inconsistent 
with  the  operation  of  the  instrument  for 
which  the  appellants  contend ;  their  exist- 
ence now  in  the  plural  cannot  be  relied  on  as 
in  itself  alone  decisive  evidence  to  turn  the 
scale  in  a  doubtful  case  against  the  appel- 
lants, the  respondents'  theory  of  erasure 
presenting,  on  the  inspection,  difficulties  no 
less  grave.  The  case  on  the  argument  found- 
ed on  mere  inspection  cannot  be  viewed  as 
other  than  a  doubtful  one. 

The  appellants  meet  the  arguments  against 
them  with  those  which  the  appearance  of  the 
letters  as  blurred  over  and  painted,  the 
improbability  of  so  great  an  erasure  leaving 
so  faint  a  trace,  and  the  presence  of  the  trace 
of  the  letter  "  mim  "  above  the  line,  afford 
in  confirmation  of  their  theory  of  the  tam- 
pering. The  appearance  of  the  paper  in  that 
part  is  certainly  favourable  tothe  supposition 
that  that  letter  there  existed,  and  its  existence 
there  is  not  reconcilable  with  the  theory  that 
words  of  mere  description  occupied  originally 
the  place  where  the  disputed  words  are  now 
found.  On  the  whole,  then,  the  inspection 
appears  to  their  Lordships  to  furnish  no 
certain  or  satisfactory  grounds  for  deciding 
the  case. 

The  next  material  inquiry  is,  what  evi- 
dence is  there  as  to  the  state  of  the  instrument 
when  first  produced  ?  This,  so  far  as  it  goes, 
is  in  favour  of  the  appellants.  If  the  do- 
cument was  fraudulently  altered  by  them,  it 
must  presumably  have  been  so  altered  before 
it  was  produced  in  Court  in  1843.  It  is  not 
conceivable  that  they  would  produce  an  in- 
strument destructive  of  their  own  title, 
which  in  the  ordinary  course  would  be  exa- 
mined on  its  first  production,  on  the  chance 
of  being  able  fraudulently  to  alter  its  tenor 
wBilst  it  was  in  the  custody  of  the  Court. 
Again,  if  the  alteration  was  made  before  its 
production  in  1843,  the  document  must  then 
have  presented  appearances  even  more  suspi- 
cious than  those  which  it  now  presents  ;  since 
the  lapse  of  eighteen  years,  fend  frequent 
manipulations  in  Court,  must  have  tended  to 
soften  rather  than  to.  aggravate  the  marks  of 
tampering.  Those  appearances  could  hardly 
have  escaped  the  attention  of  one  conversant 
with  the  Persian  language  who  then  examined 
the  instrument.  The  Sudder  Ameen,  how- 
ever (a  Mussulman  by  his  name,  and  there- 
fore, presumably  the  more  conversant  with 
Persian),  fcas  in  a  solemn  proceeding  declared 
that  he  did  carefully  peruse  the  paper  when 
it  was  produced  ;  that  it  did  not  present  the 
appearances  which  it  afterwards  presented  ; 


and  that,  if  these  had  then  existed,  he  must 
have  observed  and  would  have  recorded  their 
existence.  He  added  that  his  attention  to 
this  part  of  his  duty  was  well-known.  The 
Solicitor-General  sought  to  avoid  the  effect 
of  this  statement  by  suggesting  that  the 
Sudder  Ameen,  conscious  of  having  neglect- 
ed his  duty,  sought  to  avoid  responsibility 
by  stoutly  asserting  its  performance,  and 
throwing  blame  upon  an  innocent  subordi- 
nate, his  record-keeper.  It  is  to  be  remarked, 
however,  that  his  argument  assumes  the  point 
in  dispute,  and  it  is  further  to  be  observed 
that  the  Judge  followed  up  his  declaration 
by  an  important  act,  the  dismissal  of  the 
officer  ;  and  that  there  is  no  trace  of  any  ap  f 
oeal  from  that  act  to  any  superior  authority. 
The  argument  then  assumes  a  violation  of 
duty,  of  which  there  is  no  proof  ;  and  their 
Lordships  cannot  treat  the  declaration  of 
this  Native  Judge,  so  solemnly  and  publicly 
made,  as  undeserving  of  credit. 

It  is  next  to  be  considered  whether  the 
respondents  have  satisfactorily  accounted 
for  the  non-production  of  evidence  which 
would  naturally  be  in  their  power,  and  would 
conclusively  show  what  were  the  terms  of 
the  original  grant.  The  evidence  for  the 
respondents  shows  that  there  was,  as  in  the 
ordinary  course  of  business  there  would  be, 
a  kubooleut,  or  counterpart  of  the  mokur- 
reree  lease  executed  by  the  grantee  to  the* 
grantor.  His  witnesses  state  that,  in  1839, 
when  Moodnarain  Singh  took  the  teeka 
lease  from  his  father,  inquiry  was  made  about 
this  kubooleut,  and  that  Nujeeblall,  the 
grandson  of  Prithee  Singh,  who  then  acted 
as  dewan,  stated  that  it  was  lost.  The  im- 
putation on  Nujeeblall  seems  to  be  that  he  or 
his  grandfather  abstracted  this  and  other  pa- 
pers. The  explanation,  however,  cannot  be 
accepted  as  satisfactory.  It  is  said  tnat  at 
the  time  it  did  not  satisfy  either  the  Mahara> 
jah  or  his  son  ;  and  it  is  not  easy  to  %ee  why 
the  latter,  who  seems  even  then  to  have  been 
sufficiently  alive  to  his  own  interests,  did  not 
take  other  steps  either  to  enforce  the  produc- 
tion of  the  paper,  or  to  ascertain  by  other 
means  what  was  the  purport  of  the  original 
grant.  The  statement  of  Nujeeblall  was* 
calculated  \o  excite  rather  than  to  allay 
suspicion.  •  * 

It  is,  moreover,  difficult  to  conceive  tbat, 
independently  of  the  kubooleut,  and  of  the 
copy  of  the  missing  register-book,  tHere  has 
not  been  in  trie  family  of  Rajah  Mitterjeet 
Singh  clear  knowledge  of  the  terms  of  the 
original  and  admitted  grant  of  the  tenure  in 
question^  at  least  during  a 'considerable  part 
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of  the  long  period  of  enjoyment  under  it. 
It  is  no  doubt  suggested  that  the  Maharajah 
was,  in  the  latter  part  of  his  life  at  least, 
incapable  of  attention  to  business,  and  much 
under  the  influence  of  his  dewan.  But 
there  \%  no  proof  and  hardly  a  suggestion  of 
such  incapacity  in  1795,  or  for  many  years 
aftet  wards. 

It  is  consistent  with  the  habits  of  men  of 
his  rank  to  attend  to  and  have  a  knowledge 
of  their  affairs,  and  to  hold  a  sort  of  domes- 
tic forum  for  the  transaction  of  business  in 
their  cutcherries.  The  grant  of  a  mokurreree 
istemraree  lease  to  the  son  or  sons  of  the 
dewan,  and  probably  in  recognition  of  his 
Services,  was  an  act  likely  to  take  place  with 
some  pomp  and  publicity.  The  terms  of  the 
grant  would  be  notorious  to  many  ;  they  are 
not  likely  to  have  soon  slipped  from  the  me- 
mory either  of  the  Rajah  or  of  those  of  his  de- 
pendants to  whom  they  were  known.  Yet, 
when  we  come  to  test  the  truth  of  the  conflict- 
ing statements  as  to  those  terms  by  the  pre- 
sumptions arising  from  the  conduct  and  acts  of 
both  families,  what  do  we  find  ?  Their  Lord- 
ships would  not  lay  much  stress  on  the  mere 
fact  that  some  of  the  family  of  Roy  Prithee 
Singh  continued  in  the  enjoyment  of  the 
tenure  after  the  death  of  Hoonooman  Dutt. 
This,  though  primd  facie  inconsistent  with 
the  respondents'  case,  might  be  referred  to 
•the  favour  shown  by  the  Maharajah  to  the 
family  of  the  dewan.  But  in  1807,  when 
the  grant  was  still  comparatively  recent, 
we  have  the  partition  between  the  sons  of 
Roy  Prithee  Singh.  That  was  a  transaction 
perfectly  consistent  with  the  sunnud  as  it 
now  stands,  but  utterly  inconsistent  with  the 
hypothesis  that  the  grant  was  to  Hoonooman 
alone,  and  for  life  only.  It  was  a  transaction 
whicji  can  hardly  have  escaped  the  know- 
ledge of  the  Rajah  or  of  those  who  would 
-soon  have  made  it  known  to  him.  If  it  were 
known  to  him,  he  could  not  have  treated  it  as 
other  than  an  impudent  usurpation,  and  an 
alteration  of  the  terms  of  his  grant  to  his 
prejudice  effected  by  his  dewan,  unless  he 
jwas  conscious  that  it  was,  in  fact,  consistent 
k  with  the  true  import  of  the  grant,  and  authoriz- 
"  ed  by  it. 

Again,  this  partition  was  deafly  known  to 
Mooflnarain*  Singh  when  he  commenced  the 
stilts  of  1841,  if  not  when  he  took  the  teeka 
lease  in  1839.  The  very  form  of  his  pro- 
ceeding recognized  this  partition,  and  admit- 
ted the  subsisting  rights  of  rnokuiYereedars, 
though  long  after  the  death  of  Hoonooman 
Singh,  andthis  at  a  time  when  he  was  "hostile 
to  thenu ,  This  act  of  -his  is  conceivable  if 


the  terms  of  the  grant  were  known  to  be 
what  the  appellants  say  they  were  ;  incon- 
ceivable, if  they  were  known  to  be  what  the 
respondent  says  they  were  ;  and  highly  im- 
probable if  they  were  then  doubtful. 

It  is  also  obvious  that,  when  the  partition 
took  place  between  Moodnarain  Singh  and 
his  brother,  the  traditions  and  belief  of  the 
late  Rajah's  family  must  have  been  in  favour 
of  the  existence  of  a  valid  mokurreree  tenure 
in  these  lands  ;  and  the  fact  that  they  were 
held  in  severalty  by  the  divided  branches  of 
Roy  Prithee  Singh's  family  must  have  been 
notorious. 

Here  again  is  a  solemn  act  of  the  grantor's 
family  which  is  consistent  with  the  appel- 
lants' case,  and  inconsistent  with  that  of  the 
respondents.  The  evidence  of  the  respond- 
ents' witnesses  as  to  the  kubooleut  is  also  in- 
consistent with  a  statement  in  his  pleadings 
concerning  them,  which  was  remarked  upon 
by  Mr.  Forsyth  in  his  reply. 

Their  Lordships  think  that,  by  the  pre- 
sumptions thus  arising  from  the  acts  and 
conduct  of  the  parties  during  a  long  series 
of  years,  this  case  must  be  decided.  They 
do  not  say  that  it  is  free  from  difficulty, 
or  that  either  side  has  succeeded  in  ex- 
plaining satisfactorily  the  state  of  the 
Persian  sunnud.  But  against  whatever 
inference  to  the  prejudice  of  the  appellants 
may  be  drawn  from  that  circumstance  (and 
it  is  at  least  doubtful  whether  any  such  can 
fairly  be  drawn)  may  be  set  the  presump- 
tion arising  from  the  non-production  of  the 
kubooleut  by  the  opposite  party.  The 
actors  in  the  original  transaction  are  all  long 
since  dead,  and  the  respondent  is  seeking 
to  recover  the  property  from  those  who  have 
been  for  many  years  in  the  enjoyment  of  it. 
In  any  view  of  the  case,  he  has  been  guilty 
of  great  laches  in  the  assertion  of  his  alleged 
rights.  The  difficulties  (if  any)  which  arise 
from  the  loss  of  evidence,  and  the  other  con- 
sequences of  lapse  of  time,  ought,  in  justice, 
to  fall  on  him. 

It  is  essential  to  his  case  to  establish  that 
the  original  grant  was  to  Hoonooman  Dutt 
alone,  and  for  life  only.  The  weight  of  the 
evidence,  independently  of  the  disputed  sun- 
nud, seems  to  their  Lordships  to  be  against 
this  allegation,  and  in  favour  of  the  title  in- 
sisted upon  by  the  appellants  ;  that  prepon- 
derance of  proof  is  also  necessarily  in  favour 
of  the  appellants'  theory  of  the  alteration  of 
the  document.  9 

The  copy  of  the  lease,  verified  by  the 
Cazee's  seal,  cannot  be  treated  asT  any  cor- 
roboration of  the  appellants'  case,  as  there 
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is  a  total  absence  of  evidence  concerning  the 
time,  mode,  and  cause  of  its  execution  and 
presentation  to  the  Cazee. 

This  being  their  Lordships'  view,  it  is 
unnecessary  to  consider  whether  the  plea, 
that  the  suit  was  barred  by  lapse  of  time 
and  the  Regulations  of  limitation,  is  still  open 
to  the  appellants,  or  could  have  been  suc- 
cessfully maintained  by  them. 


Upon  the  merits  of  the  case,  their  Lord- 
ships propose  humbly  to  recommend  to  Her 
Majesty  that  the  appeal  be  allowed,  that  the 
decision  of  the  Sudder  Adawlut  be  revers- 
ed, and  that  of  the  Zillah  Court  affirmed  ; 
and  that  the  respondents  do  pay  the  costs 
of  the  appeal  to  the  Sudder  Adawlut,  and  of 
this  appeal. 


u 


<* 
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The  2 1  st  December  1861. 

Present: 

Lord  Kingsdown,  Lord  Justice  Knight  Bruce, 
Lord  Justice  Turner,  Sir  J.  T.  Coleridge, 
and  Sir  Z.  Peel. 

Factors  Act— Protection  of  Bona-fide 
Pledges  of  Securities  by  Agents. 

On  Appeal  from  the  Supreme  Court  at 
Fort  William  in  Bengal. 

Gobind  Chunder  Sein 

versus 

The  Administrator- General  of  Bengal  for 
the  time  being. 

By  the  Factors  Act  (5  and  6  Vic,  c.  39,  extended  to 
India  by  Act  XX.  of  1*44)  pledges  of  securities  made 
bond  fide  by  agents  entiusted  with  them  are  protected, 
but  such  protection  is  limited  to  advances  made  bona  fide 
and  without  notice  that  the  agent  who  pledges  has 
no  authority  to  pledge,  or  is  acting  maid  fide  in  the 
transaction  against  his  principal. 

In  deciding  the  issue  of  want  of  good  faith,  and  of 
notice  to  the  lender  that  the  agent  has  not  authority, 
or  is  acting  maid  fide,  the  proper  question  to  be  con  - 
sidered  is  whether  the  circumstances  under  which  the 
pledge  was  made  were  such  as  that  a  reasonable  man, 
and  a  man  of  business,  applying  his  understanding 
to  them,  would  certainly  know  that  the  agent  had 
not  authority  to  make  the  pledge,  if  not  also  that  he 
was  acting  maid  fide  in  respect  thereof  against  his 
principals. 

This  was  an  action  of  trover,  brought 
in  the  Supreme  Court  at  Fort  William  in 
Bengal,  to  recover  the  value  of  certain  bales 
of  twist.  The  pleas  were  "  not  guilty."  and 
"  not  possessed."  The  original  defendant  was 
one*Ryan,  master  of  the  ship  "  Aurora  " — he 
is  now  deceased — and  represented  by  the 
nominal  defendant ;  but  as  the  action  was 
defended  on  the  indemnity  of  Messrs.  Gou- 
ger, Jenkins,  and  Co.,  merchants  at  Calcutta, 
K  will  be  convenient  to  treat  them  as  the 
respondents.  The  case  was  tried  before  the 
then  Chief  Justice,  Sir  James  W.  Colvile, 
and  Mr.  Justice  Jackson ;  they  found  a  verdict 
for  the  defendants,  and  subsequently  dis- 
charged a  rule  for  a  new  trial,  which  had 


substantially  as  follow :  The  goods  in 
question  were  shipped  in  London  by  Alfred 
Gouger  on  behalf  of  himself  and  a  Mr. 
Stewart,  and  consigned  to  Gouger,  Jenkins, 
and  Co .;  the  bill  of  lading  was  forwarded  to 
them. 

At  the  time  of  the  arrival  neither  Gougef 
nor  Jenkins  was  at  Calcutta,  and  the  busi- 
ness of  their  firm  was  being  carried  on  by 
James  Tobin  Cockshott  under  a  power-of* 
attorney.  The  firm  had  been  in  the  habit  of 
employing  a  banian  by  the  name  of  Deno- 
nath  Sein ;  to  this  man  Cockshott  gave  the 
bill  of  lading  indorsed  in  blank  for  the  pur- 
pose of  procuring  a  delivery  order  and  (he 
delivery  of  the  goods  to  the  firm  ;  but  it  was 
also  part  of  the  ordinary  employment  of 
Denonath,  which  applied  to  the  present 
transaction,  to  procure  a  purchaser,  and  when 
he  had  so  done,  he  was  to  report  the  name 
of  the  buyer  and  the  terms  to  his  principals  for 
their  assent  to  the  contract.  If  they  agreed, 
their  initials  were  written  upon  it,  which 
being  done  the  banian  had  authority  to  de- 
liver the  goods  to  the  purchaser,  and  receive 
the  price.  Between  the  banian  and  his 
principals  there  was  an  account  current, 
which  was  balanced  at  the  end  of  the  month ; 
he  was  then  debited  for  the  contract  price 
of  the  goods  sold,  and  credited  for  the  sums 
which  he  paid  to  the  house ;  he  received  his 
"  dustooree  "  or  commission  from  the  pur* 
chaser. 

In  the  present  case,  he  contracted  for  the 
sale  of  the  goods  to  one  Doorgapersad,  and 
by  the  terms  of  the  contract  the  goods  were 
to  be  cleared  away  and  settled  for  "  within 
forty-one  days  after  landing  days  from  the 
date  of  the  contract,"  19th  February  1848. 


To  this  contract  Cockshott  assented,  and 
affixed  his  initials,  and  henceforward  E>eno« 
nath  Sein  became  entrusted,  as  between 
himself  and  his  employers,  with  the  bill  of 
lading  for  the  purpose  of  delivering  the 
goods  on  the  terms  of  the  contract;  they 
were  by  these  terms  made  deliverable  on  pay- 
ment in  cash. 

In   this    state  of    things    Denqnath    and 


been  applied  for,  on  the  grounds  of  misdirec-  Doorgapersad  went  to  the  appellant,  a  banker* 
tion,  and  of  the  verdict  being  against  the  and  money-lender.  According  to  the  evi- 
evidence.    Judgment  was  entered  up,  and  -  dence,  they  represented  to  bim  that  the-iatter 


against  this,  verdict  and  judgment  the  pre- 
sent appeal  has  been  brought. 


had  made  u  contfact  for  the  twist,  and  Deno- 
nath produced  the  bill  of  lading ;  #it  was 
stated  that  Doorgapersad  could  nob  pay  the 
The  undisputed  facts  of  the   case  are  whole  amount,  betwecp  33,300  andj4,oog 
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rupees,  in  one  sum,  and  that  they  (the  two) 
wanted  an  advance.  It  was  finally  arranged 
that  the  appellant  should  advance  to  Deno- 
nath  20,000  rupees,  less  400  deducted  for 
discount.  Denonath  gave  him  his  own  pro- 
missory note  for  the  amount,  and  signed  a  let- 
"•  ter  prepared  by  him,  which  stated  the  fact  of 
nh«  delivery  to  him  of  the  bill  of  lading,  and 
gave  him  authority  to  sell  for  his  own  benefit 
the  goods  in  case  of  non-payment  within  one 
*nonth  and-a  half,  refunding  any  excess  that 
might  remain  after  deducting  the  principal 
and  interest,  and  other  charges,  and  making 
Denonath  liable  to  him  for  any  deficiency 
on  the  sale.  Upon  the  authority  of  this 
%  instrument  the  delivery  of  the  goods  was 
demanded  by  the  appellant,  and  refused 
upon  the  indemnity  of  the  respondents ;  and 
the  present  action  brought. 

It  is  stated  that  the  23,000  rupees  were 
paid  to  Denonath,  and  of  these  he  paid 
10,000  to  the  Oriental  Bank  on  account  of 
the  respondents  in  obedience  to  a  previous 
order,  and  had  credit  from  them  for  the 
amount  in  the  account  current  between  them, 
In  which  he  was  at  the  time,  and  still  re- 
mains, largely  indebted  to  them  in  respect  of 
previous  sales  and  other  transactions  on  their 
behalf. 

Upon  the  trial  some  evidence  was  given 
as  to  the  nature  of  Denonath's  employment, 
and  the  character  and  extent  of  his  agency. 
The  Court  found  that  he  received  the  bill 
of  lading  for  the  special  purpose  of  getting 
delivery  of  the  goods,  and  that,  before  the 
delivery  order  given,  but  after  the  receipt 
^  *  of  the  bill  of  lading,  he  informed  his  em- 
ployers of  the  sale,  and  that  they  approved 
of  the  purchaser;  that  he  was  not  strictly 
a  factor,  but  more  than  a  mere  servant  —  an 
agent  to  find  purchasers,  and,  under  some 
circumstances,  to  guarantee  the  payment; 
9  that  the  bill  of  lading  was  allowed  by  Cock- 
ahott  to  remain  in  his  hands  to  obtain  de- 
livery of  the  goods,  and  that  he  had  full 
•  authority  to  give  delivery  to  purchasers  on 
payment  of  the  price;  that  he  was,  in  the 
transaction  in  question,  an  agent  within 
the  meaning  of  the  last  Factors  Act;  that 
'  it  must  be  taken  on  the  evidence  that  the 
contract  of  sale  with  Doorgapfersad  was  not 
fraudulent,;  and  that  the  only  question  re- 
maining was,  whether  the  pledge  to  the  ap- 
pellant was  protected  by  that  Act — as  to 
which*  the  Court  thought  that  the  facts 
raised  the  inference  that  there  'was  mala 
fides  on.  the  part  of  Denonath  in  dealing  as 
he  had  done  with  the  good*,  and  that  the  ap- 
peUapt*  had  notice  that  the  pledge  was  with- 


1  out  authority  from  the  respondents,  and 
not  bond  fide.  Tney  therefore  held  that  the 
transaction  did  not  come  within  the  protec- 
tion of  the  Factors  Act,  and  that  the  verdict 
must  be  for  the  respondents. 

On  this  finding  the  rule  was  obtained 
which  we  have  stated  above,  and,  after  argu- 
ment, discharged  upon  the  grounds  stated  in 
a  very  able  and  learned  judgment  delivered 
by  Sir  James  W.  Colviie,  the  correctness 
of  which  their  Lordships  are  now  to  con- 
sider. In  doing  so  it  may  be  convenient, 
in  the  first  place,  to  dispose  of  the  question 
of  a  misdirection ;  and  this  they  will  do  very 
shortly,  for  it  seems  to  them  that  there  is 
not  the  slightest  ground  for  this  part  of  the 
rule. 

The  question  which  the  learned  Judges 
made*  the  cardinal  one  in  the  case  was, 
whether  the  circumstances  were  such  as, 
that  a  reasonable  man,  and  a  man  of  busi- 
ness, applying  his  understanding  to  them, 
would  certainly  know  that  Denonath  had 
not  authority  to  make  the  pledge,  if  not  also 
that  he  was  acting  maid  fide  in  respect  there- 
of against  his  principals. 

This  is  precisely  the  way  in  which  the 
question  was  put  to  the  Jury  in  a  case 
under  the  first  Factors  Act,  6  Geo  IV., 
cap.  94,  in  Evans  9.  Truman  (1  Moo.  and 
Rob.  10);  and  this  was  unquestioned  at 
the  time,  though  the  case  came  before  the 
Court  on  another  point.  This  mode  of  leav- 
ing to  the  Jury  the  question  of  notice  was 
approved  of  by  Lord  St.  Leonard,  in 
Navulshaw  v.  Brownrigg  (2  DeGex.  M. 
and  G.  452)  as  a  proper  mode  under  the 
last  Factors  Act,  5  and  6  Vic,  cap.  39, 
on  which,  in  substance,  the  present  case  de- 
pends. And  their  Lordships  entirely  concur 
in  the  principle  established  by  these  author- 
ities. The  question  so  put  gives  full  effect, 
on  the  one  hand,  to  the  large  words  of  the 
first  section  of  the  Act,  and  effectuates  the 
object  of  protecting  pledges  and  exchanges 
of  securities  made  bond  fide  by  agents  en- 
trusted with  them,  in  consideration  of  ad* 
vances  made  in  respect  thereof ;  and,  on  the 
other,  it  gives  proper,  and  no  more  than 
proper,  effect  to  the  third  section,  which 
limits  such  protection  to  loans,  advances, 
and  exchanges  made  bond  fide,  and  without 
notice,  either  that  the  agent  making  them 
has  not  authority  to  make  the  same,  or  is 
acting  maid  fide  in  respect  thereof  against 
the  owners  of  the  goods  represented  by 
the  document  pledged.  It  makes  the 
decision  depend  not  at  all  on  there  suspi- 
cion on  the  want  of  inquiry  or  of 
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able  caution  in  the  party  advancing  on 
the  pledge,  nor  yet  on  the  mere  want  of 
good  faith  in  the  agent,  of  which  the  party 
advancing  is  ignorant:  all  these,  and  such 
matters  as  these,  which  are  in  themselves 
inconclusive,  and  tend  to  embarrass  the  deal- 
ing with  negotiable  instruments,  may  be 
evidence;  but  the  tribunal  deciding  the 
issue,  whether  the  Jury,  or,  as  here,  the 
Judges  acting  as  a  Jury,  must,  in  order  to 
bring  the  case  within  the  third,  and  take  it 
out  of  the  first  section,  categorically  find 
the  facts  of  want  of  good  fai'h,  and  of  notice 
to  the  lender  of  want  of  authority  in  the 
agent,  or  that  he  is  acting  maid  file  in  the 
transaction  against  his  principil.  Trie  Statute 
is  silent  as  to  the  grounds  on  which  the 
conclusion  is  to  be  arrived  at ;  that  is  left  to 
the  ordinary  principles  of  evidence.  But 
where  the  fact  is  so  found,  it  would  be  as 
much  against  mere  honesty  as  against  the 
interests  of  commerce  properly  considered 
to  afford  any  protection  to  the  transaction. 
This  objection,  therefore,  to  the  judgment 
entirely  fails. 

It  remains  to  consider  whether  the  verdict 
was  against  the  evidence  ;  and  in  doing  so 
it  will  be  necessary  to  introduce  some  ad- 
ditional facts  which  did  not  find  their  place 
in  the  previous  summary. 

Upon  a  careful  consideration  of  all  the 
circumstances,  and,  after  attention  given  to 
the  arguments  of  the  appellant's  Counsel, 
they  are  of  opinion  that  the  Judges  below 
have  drawn  the  only  right  conclusion,  that  to 
which  their  Lordships  would  have  been 
themselves  led,  and  that  the  Court  has  shown 
great  caution  in  not  pressing  its  inferences 
as  far,  perhaps,  against  the  appellanc  as  in 
strict  justice  might  have  been  warranted. 

The  Judges  say  thtf  where  there  was  a 
conflict  of  testimony  between  the  appellant 
and  Denonath  on  the  one  hand  and  Mr. 
Jenkins  and  Mr.  Cockshott  on  the  other, 
they  had  been  disposed  to  credit  the  latter 
rather  than  the  former.  Now,  it  being  assumed 
that  Denonath  was  an  agent  entrusted  with 
the  document  of  title  to  the  goods,  so  as  to 
bring  the  case  within  the  first  section  of  the 
Statute,  the  advance  which  the  appellant  made 
will  still  not  be  protected  unless  made  bond 
fide,  and  without  notice  that  the  agent  mak- 
ing the  contract  had  not  authority  to  make  the 
same,  or  was  acting  maid  fide  against  the 
owner.  The  appellant  must,  in  the  first  place, 
have  acted  bond  fide  in  making  the  ad- 
vance ;  and,  secondly,  he  must  have  been  with- 
out notice  of  want  of  authority  in  the  agent; 
or,  thirdly,  of  mala  fides,  in  him  against  the 


owner.  It  appears  to  their  Lordships  that 
the  evidence  establishes  all  these  three  pro* 
positions. 

As  to  the  first,  they  assume  that  the 
appellant  really  advanced  the  large  sum  of 
19,600  rupees,  but  this  alone  will#  not 
establish  his  bona  fides;  he  did  so  on 
advantageous  terms  to  himself  (wbosS 
business  it  was  to  lend  money),  in  respect 
of  the  rate  of  discount  and  interest,  and 
of  perfect  security,  if  the  transaction  should 
remain  unim  peached.  But  beyond  this  it 
was  essential  to  his  bona  fides  that  he  should 
believe  the  representations  of  Denonath' 
and  Doorgapersad ;  and  if  he  believed 
these,  he  must  have  believed  also  that  the* 
goods  were  actually  sold  to  the  latter,  and 
were  to  be  cleared  and  settled  for  in  forty- 
one  days :  yet  the  terms  of  his  advance  were 
that  he  might,  when  he  pleased,  remove 
the  goods  at  the  cost  of  Denonath  to  his 
own  godowns,  and  at  the  end  of  a  month  and 
fifteen  days  sell  them,  if  the  advance  were 
not  then  repaid  with  all  charges.  Now,  he 
says  he  did  not  come  to  this  agreement 
without  cautiously  inquiring  as  to  the  power 
under  which  Cockshott,  the  apparent  prin- 
cipal for  the  time  being  of  Denonath,  was 
said  to  be  acting,  and  that  he  went  to 
Cockshott  for  the  purpose  of  seeing  it, 
and  did  so.  If  he  had  been  acting  bond  fide 
towards  Cockshott,  it  seems  to  us  that,  ex- 
ercising this  somewhat  superabundant  cau- 
tion as  to  the  power,  it  is  incredible  that,  when 
in  Cockshott's  presence,  he  should  have  made. 
no  inquiry  or  communication  respecting  this 
particular  transaction ;  yet  their  Lordships 
think  it  perfectly  clear  upon  the  evidence 
that  he  did  not.  When  it  is  considered  how 
conclusive  that  communication,  one  way  or 
the  other,  would  have  been,  they  cannot 
doubt  that  it  would  have  been  made  by 'any 
one  about  to  enter  into  such  a  transaction  „ 
bond  fide,  nor  that  it  would  have  been'stated 
if  it  had  been  made;  but  neither  does  the 
appellant  affirm  it  in  his  evidence,  nor  was 
Cockshott  cross-examined  to  it;  and  he 
having  been  examined  on  interrogatories 
before  the  trial,  and  not  being  at  the  trial,  " 
his  silence  on  the  subject  is  entirely  con-  g 
sistent  with  3he  same  conclusion.  If  the 
transaction  had  been  bond  fide  on  "the 
part  of  the  appellant,  the  communicat 
tion,  as  we  have  said,  would  naturally 
have  been  made;  but  if  it  were*  maid 
fide,  it  certainly  would  not,  because  it 
must  have  been  known  that  it  wquld  pat 
an  end  »to  the  transaction  at  one*,  and  that 
Denonath  ,,would  not  >ave  .been  allcxecl  to 
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pledge  goods  which  were  already  under  con- 
tract of  sale.  This  circumstance,  however, 
strong  as  it  is,  does  not  stand  alone.  Deno- 
•nath  comes  to  the  appellant,  not  armed  with 
all  the  documents  which  are  stated  to  be 
usuajly  in  the  hands  of  an  agent  authorized 
to  pledge,  and  without  excuse  for  their  ab- 
sence; and  he  comes,  too,  as  an  a<?ent  who 
has  already  confessedly  exhausted  his  author- 
ity in  respect  of  the  goods,  by  the  contract 
ifrhich  he  has  made  for  the  sale  of  them, 
and  who  seeks  to  pledge  them  on  terms  in- 
consistent with  the  terms  of  that  contract. 
This  presence  and  implied  assent  of  the  pur- 
chaser, so  far  from  lessening  these  difficul- 
ties, was  of  a  nature  only  to  increase  the  sus- 
picions attaching  to  the  transaction. 

The  evidence  enables  their  Lordships  to 
deal  with  the  two  remaining  questions  at  the 
same  time:    Had  the  appellant  notice  that 
Denonath    was    without    authority  to  make 
the  contract  of  pledge,  or  that  he  was  acting 
maid  fide  against  his  principal  ?    They  think 
that  the  evidence  warrants  an  answer  in  the 
affirmative  as  to  both.    First,  it  is  clear  that, 
in  fact,  he  had  no  authority  express  as  to  this 
transaction,  or  to  be  implied  from  any  previ- 
ous course  of  dealing :  and  if,  in  truth,  he  had 
been  allowed  to  pledge  more  frequently,  or 
with* greater  similarity  of  circumstances  to 
those  of  the  transaction  in  question  than  the 
evidence  here  discloses,  there  is  nothing  to 
show  that  the  appellant  was  aware  of  this, 
or  acted  on  the  credit  of  it.    Secondly,  it  is 
clear  that  in  fact  Denonath  was  acting  maid 
fide  towards  his  principals ;  the  account  cur- 
rent shows  that  he  was  largely  indebted  to 
them  on  the  balance  of  prior  transactions ;  he 
was  bound,  in  order  to  maintain  his  post  and 
credit  with  them,  to  make  a  payment  for  them 
at  that  time,  and  he  sought  to  do  this  fraudu- 
lently by  raising  money  on  their  own  goods, 
which  he  would  have  to  account  for  at  a  later 
period,  and  so  forestalling  the  proceeds  of 
them. 

But  of  course  these  facts,  though  necessary 
as  a  basis,  are  not  in  themselves  sufficient, 
without  notice  of  them  to  the  appellant.  Whe- 
ther he  had  such  notice  must  be  judged  as 
any  other  question  of  fact.  To  adopt  the 
question  on  which  the  Judges  made  their 
decision  turn — Were  the  circumstances  such 
a*  that  a  reasonable  man,  and  a  man  of  bu- 
siness, applying  his  understanding  to  them, 
would  "certainly  know  that  Denonath  had 
not  authority  to  make  the  pledge^,  or  that 
he  was  .acting  maid  fide  in  respect  thereof 
against  hi*  principals  ?  In.  answering  this,  it 
must^be  remembered*  again  thaft  the  Sta- 


tute, though  it  insists  on  a  conclusion,  pre- 
scribed nothing  as  to  the  nature  of  the  evi- 
dence on  which  it  is  to  be  founded,  or  the 
manner  in  which  the  inquiry  is  to  be  con- 
ducted. The  question  must  be  dealt  with  as 
any  other  question  of  fact,  by  a  due  considera- 
tion of  all  the  circumstances.  Then  it  may 
be  taken  here  as  if  Denonath  had  said: 
"  I  am  the  banian  of  the  respondents ;  I  hold 
in  my  hand  the  bill  of  lading  of  goods  con- 
signed to  them,  but  not  delivered.  I  have 
contracted  to  sell  them  to  Doorgapersad, 
who  stands  now  beside  me.  My  principals 
have  sanctioned  the  sale,  and  he  is  to  pay  for 
them,  and  clear  them  away  in  forty-one  days. 
Now,  I  desire  you  to  advance  me  money  on 
these  goods ;  I  will  give  you  my  own 
promissory  note  for  the  amount,  and  I  will 
deposit  the  bill  of  lading  endorsed  with  yon ; 
you  may  take  the  goods  at  my  expense 
at  once  to  your  own  godowns,  and  if  I  do 
not  repay  you  at  a  period  exceeding  the  date 
at  which  he  is  to  clear  and  pay  for  them,  you 
may  sell  them  and  pay  yourself  with  interest 
and  all  charges ;  and  meantime  you  may  de- 
duct a  large  discount  from  the  sum  advanced ;" 
and  this  offer  is  accepted  after  a  visit  to 
Cockshott  to  see  his  power-of-attorney,  and 
not  a  word  said  upon  it  to  him  at  the  in* 
terview. 

The  appellant  was  a  man  of  business;  he 
had  been  himself  a  banian ;  he  either  knew 
much  of  Denonath  and  his  dealings,  or  little : 
if  much,  it  is  clear  upon  the  evidence,  and 
very  material,  that  he  had  never  known  him, 
as  agent  of  the  respondents,  deal  with  their 
goods  in  a  similar  way  under  similar  circum- 
stances ;  if  little,  the  more  caution  was  neces- 
sary. He  did  apply  his  mind  to  the  matter, 
for  the  required  personal  satisfaction  as  to 
Cockshott's  power.  What,  then,  must  rea- 
sonable men,  in  turn  applying  their  minds  to 
these  same  circumstances,  believe  to  have 
been  the  clear  conviction  in  the  appellant's 
mind  as  to  Denonath's  authority  or  hon- 
esty. Their  Lordships  think  that  there  is 
but  one  answer  to  this,  that  he  must  have  felt 
perfectly  certain  that  Denonath  was  acting 
without  authority;  if  so,  it  is  unnecessary 
to  say  whether  with  mala  fides,  though  upon 
this  they  do  not  themselves  entertain  any 
doubt. 

It  remains  only  to  notice  a  circumstance 
not  very  strongly  relied  on  by]  the  appellant's 
Counsel,  nor,  perhaps,  strictly  relevant  to 
the  issues  in  the  cause,  but  yet  which  it  will 
be  better  to  dispose  of.  It  appears  that,  in  the 
account  current  between  the  respondents 
and  Denonath  for  February,  the  month  in 
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which  this  transaction  took  place,  the  latter 
is  credited  with  the  sum  of  10,000  rupees 
paid  to  the  Oriental  Bank  for  the  former. 
These  io,coo  rupees  have  been  taken,  in 
the  argument,  and  are  so  now,  to  have  been 
a  portion  of  the  19.600  rupees  advanced 
by  the  appellant  It  was  urged  that  the 
accepting  the  10,000  rupees  with  a  know- 
ledge how  they  were  procured  (a  fact  which 
stands  not  quite  clear  upon  the  evidence) 
was  a  ratification  of  the  dealing  between 
the  appellant  and  Denonath.  Their  Lord- 
ships do  not  assent  to  this  argument.  The 
sale  of  the  goods  to  Doorgapersad  not  being 
to  be  completed  until  the  month  of  March, 
would  not  come  into  the  account  between 
the  respondents  and  Denonath  until  the  end 
of  that  month ;  andr  in  the  account  then  to 
be  made  up,  if  it  had  been  regularly  com- 
pleted, he  would  have  been  debited  with  the 
price  for  which  they  had  been  sold,  and  cre- 
dited with  the  payment  of  that  price  to  them. 
Meantime  he,  being  largely  in  their  debt, 
and  having  been  ordered  to  make  a  pay- 
ment for  them  in  respect  of  some  prior 
dealings  for  them,  had  raised  the  money 
-  by  this  fraudulent  pledge  of  their  goods. 
Though  he  had  so  done,  yet  he  was  the  prin- 
cipal debtor  for  this  money  to  the  appel- 
lant on  his  own  promissory  note ;  and  if 
everything  had  gone  to  its  regular  end,  the 
respondents  would  have  received  nothing 
more  from  him  than  they  were  entitled  to. 
They  have  now  received  much  less.  As  the 
payment  was  actually  made  to  the  Oriental 
Bank  before  it  appeared  in  the  account,  and 
in  pursuance  of  a  previous  order,  the  respond- 
ents could  neither  refuse  to  give  Denonath 
credit  for  it,  nor  could  they  be  called  on  to 
repay  the  money  to  the  appellant — any  more 
than  if,  without  the  collateral  security  of  the 
pledge,  it  had  been  advanced  on  the  personal 
security  only  of  Denonath.  Their  conduct, 
therefore,  does  not  amount  to  a  ratification  of 
pledge. 

On  all  grounds,  therefore,  their  Lordships 
will  humbly  advise  Htr  Majesty  that  the  judg- 
ment below  should  be  affirmed,  and  the  ap- 
peal dismissed  with  costs. 


The  9th  July  1863. 

Present: 

Lord  Kingsdown,  Lord  Justice  Knight  Bruce, 
Lord  Justice  Turner,  Sir  L.  Peel,  and  Sir  J. 
W.  Coitile. 


Practice  of  Privy  Council  in  reversing 

Decree 


On  Appeal  from  the  Supreme  Court  of  Judi- 
cature at  Madras. 

Richardson  and  others,  Executors  of  Ghoo- 
lam  Moortoozah, 

versus  m 

The  Government,  representing  the  Estate  of 
the  Nawab  of  the  Carnatic. 

It  is  not  the  practice  of  the  Judicial  Committee  of  tne 
Privy  Council  to  disturb  the  finding  of  the  Court  below 
upon  mere  issues  of  fact,  unless  it  is  clearly  satisfied 
that  there  has  been  some  miscarriage  either  in  the  re- 
ception or  in  the  appreciation  of  evidence.  In  cases  that 
turn  upon  the  credibility  of  the  testimony  given,  it  is 
disposed  to  defer  to  the  judgment  of  those  who,  with  the* 
advantage  of  local  experience,  have  had  the  means  of 
seeing  witnesses  under  examination,  and  of  inspecting 
the  original  documents. 

This  case  stood  over  after  the  appellant's 
Counsel  had  been  heard,  in  order  that  their 
Lordships  might  have  an  opportunity  of 
examining  the  evidence  on  which  the  ques- 
tions raised  by  the  appeal  depend.  They 
have  accordingly  done  so,  and  having  con- 
sidered it  carefully,  and  fully  weighed  the 
arguments  advanced  on  the  part  of  the 
appellant,  in  the  coarse  of  which  everything 
that  can  be  found  in  the  record  favourable 
to  his  case  was  well  connected  and  arranged, 
they  have  come  to  the  conclusion  that  the 
appeal  cannot  be  supported. 

It  is  brought  against  an  order  of  the  Su- 
preme Court  of  Madras  disallowing  some, 
whilst  it  allowed  other  items  of  a  claim  pre- 
ferred by  Ghoolam  Moortoozah  Khan  Baha- 
door,  the  deceased  appellant,  under  the  Aft 
passed  in  1858  by  the  then  Legislative  Council 
of  India,  for  the  administration  of  the  estate 
and  for  the  payment  of  the  debts  of  the  last 
Nawab  of  the  Carnatic. 

The  claim  was  made  under  the  14th  sec- 
tion of  the  Aft  (No.  XXX.  of  1858).  By  thaV 
and  the  subsequent  sections  it  is  provided  that 
any  person  claiming  to  be  a  creditor  of  the 
late  Nawab,  who  shall  file  a  declaration  stat- 
ing that  he  is  willing  to  receive  in  full  dis- 
charge of  all  his  claims  against  the  Nawab  05 
his  estate,  such  amount  as  the  Supreme  Courta 
shall  award, under  the  provisions  of  the  Aft, 
shall  be  entitled  to  have  his  claim  investi- 
gated in  a  summary  way,  and  to  receive  the 
amount  awarded  out  of  the  assets  of  the  JAte 
Nawab  in  the  hands  of  the  Receiver  appoint- 
ed under  this  Aft,  if  these  shall  be  sufficient 
for  the  purpose;  and,  if  they  shall  be  in- 
sufficient, out  of  the  Public  Treasury.  The 
Court,  however,  in  the  exercise  tf  this  sum- 
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mary  jurisdiction,  is  (by  the  a  and  section) 
forbidden  to  allow  to  any  claimant,  in  respect 
to  money  lent  or  advanced,  any  larger  sum 
than  the  amount  which  shall  be  proved  to 
have  been  actually  advanced  to  or  for  the 
late  Nawab,  with  simple  interest  thereon,  not 
exceeding  the  rate  of  six  per  centum  per 
annum,;  or  to  any  claimant,  in  respect  of  goods 
supplied,  or  of  any  other  matters,  any  larger 
sum  than  the  amount  which  shall  be  proved 
to  have  been  the  fair  and  actual  value  there- 
of" at  the  time  when  the  debt  was  incurred, 
with  simple  interest,  not  exceeding  the  rate 
aforesaid,  if  the  Court  shall  consider  the 
claimant  entitled  to  interest.  It  would  seem, 
therefore,  that  the  Aft,  not  only  limits  the 
Extraordinary  remedy  which  it  gives  to 
certain  defined  classes  of  debt,  but  throws 
upon  the  claimant  more  than  the  ordinary 
burden  of  proof,  compelling  the  holder 
of  any  acknowledgment  or  security  to 
prove  the  actual  consideration  for  it ;  and 
those  claiming  the  price  of  goods  deli- 
vered to  prove  the  fair  and  actual  value  of 
them. 

The  late  appellant,  who  was  a  kinsman 
of  the  Nawab,  and  was  always  on  terms 
of  intimacy  with  him,  appears  to  have  been 
an  extravagant,  and,  for  many  years,  a 
needy  person.  In  1843,  he  took  the  step, 
most  unusual,  as  we  understand,  for  a  person 
of  his  rank,  of  passing  through  the  Insol- 
vent Court!  In  1851,  on  the  occasion  of 
making  a  final  settlement  with  his  creditors, 
he  was  assisted  by  the  issue  by  the  Nawab 
of  some  securities,  known  as  the  istafa 
cutcherry  bonds,  to  the  extent  of  seven  lacs 
of  rupees.  These  bonds  were  handed  over 
to  creditors  of  the  late  appellant;  they  have 
been  since  paid,  and  are  not  now  in  ques- 
tion. It  is  said  on  the  part  of  the  appel- 
lant that  they  were  given  in  part  discharge 
ot  a  large  debt  due  from  the  Nawab,  but 
that  this  payment  left  other  demands  still 
unsatisfied,  which  are  the  subject  of  the  pre- 
sent proceedings. 

The  principal  item  now  in  controversy 
is  founded  upon  moneys  said  to  have  been 
placed  by  the  mother  of  the  late  appellant 
in  the  hands  of  the  mother  of  the  Nawab, 
three  lacs  by  way  of  loan,  two  lacs  by  way  of 
deposit  in  trust  for  the  late  appellant. 

ForHhese  sums  it  is  not  pretended  that  the 
Nawab  was  originally  liable,  but  it  is  stated 
that  he  received  them  from  his  mother,  and 
thereby  hfecame  liable  for  them,  and  acknow- 
ledged his  liability.  The  debt  of  seven 
lacs  of  rupees  was  said  also  to  have  consisted 
mainly  of   moneys  advanced  in  the  'same 


way  by  the  mother  of  the  Nawab,  and  se- 
cured by  his  promissory  note. 

The  story  told  on  behalf  of  the  late  ap- 
pellant seems  to  their  Lordships  to  be  full 
of  the  grossest  improbabilities.  It  is  highly 
improbable  that  his  mother,  who  appears  to 
have  been  in  the  receipt  of  a  small  pension 
only,  should  have  had  the  means  of  advanc- 
ing, as  she  is  alleged  to  have  done,  no  less 
than  ten  lacs  of  rupees  to  the  mother  of  the 
Nawab,  especially  within  the  short  period 
within  which  these  sums  are  alleged  to  have 
been  advanced.  It  is  equally  improbable 
ihat  these  advances,  if  in  fact  made  by  the 
late  appellant's  mother,  should  have  been 
made,  as  they  are  alleged  10  have  been, 
without  his  knowledge.  If  these  sums  were 
really  due,  it  is  scarcely  to  be  credited  that 
the  claim  for  them  should  not  have  been 
prosecuted  in  1848,  when  the  account  was 
sent  in  to  the  istafa  cutcherry — an  account, 
it  is  to  be  observed,  in  which  written  do- 
cuments not  now  produced  are  referred  to  as 
vouchers  for  some  of  the  items.  Again,  it 
is  most  improbable  that  the  grandmother  of' 
the  Nawab  should  have  deposited  two  lacs  of 
rupees  with  the  Nawab's  mother  as  a  provision 
for  the  late  appellant,  and  that  no  commu- 
nication should  for  several  yeats  have  been 
made  to  him  upon  the  subject.  Yet  there  is 
no  trustworthy  evidence  to  explain  any  of 
these  improbabilities,  or  to  support  the  in- 
genious theories  suggested  at  the  Bar.  The 
promissory  note  for  seven  lacs  of  rupees, 
part  of  these  alleged  advances,  is  not  given 
to  the  lady  who  is  said  to  have  made  the 
advances,  but  to  Arathoon,  who  appears  to 
have  been  engaged  in  other  pecuniary  transac- 
tions with  the  Nawab.  No  reliance  can,  ia 
their  Lordships'  judgment,  be  placed  on  the 
letters  alleged  to  have  been  written  by  or  by 
the  direction  of  the  Nawab  admitting  the  late 
appellant's  claim,  or  upon  the  extracts  alleged 
to  have  been  made  from  the  Nawab's  accounts. 
The  letter  of  the  26th  April  1848,  in  their 
Lordships'  opinion,  bears,  upon  the  face  of  it, 
palpable  marks  of  having  been  concocted  for 
the  mere  purpose  of  sustaining  the  late 
appellant's  claims,  and  cannot  be  relied 
upon  to  support  them ;  and  if  this  document 
be  fabricated,  the  fabrication  is  all  but  fatal 
to  the  appellant's  case.  Beyond  this  it  is 
plain  upon  the  evidence  that  the  istafa  cut- 
cherry disputed  the  late  appellant's  claims. 
He  was  called  upon  for  accounts  and  par- 
ticulars. He  rendered  none,  and  did  not  pro- 
secute his  claims  in  the  lifetime  of  the  Nawab. 
Moreover,  the  evidence  shows  tha*.  the  late 
appellant  for  some  time  at  least  acted  as  agent 
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for  the  Nawab,  and  was  in  receipt  of  moneys 
on  his  account,  and  there  is  no  proof  of  these 
moneys  having  been  fully  accounted  for  by 
him.  Their  Lordships  are  satisfied  that  the 
Court  below  was  quite  right  in  holding  that 
no  sufficient  evidence  had  been  offered  in 
support  of  this  charge. 

Nor  have  they  been  able  to  satisfy  them- 
selves  that  any  of  the  smaller  items  which 
have  been  disallowed  on  the  second  part  of 
the  claim  ought  to  have  been  allowed.  It 
is  unnecessary  to  consider  whether  some  of 
the  items  disallowed,  if  satisfactorily  proved, 
would  have  constituted  debts  recoverable 
under  the  14th  section  of  the  Act,  because 
their  Lordships  think  that  they  are  not 
proved.  It  is  not  the  course  of  this  Commit- 
tee to  disturb  the  finding  of  the  Courts  be- 
low upon  mere  issues  of  fact  unless  it  is 
clearly  satisfied  that  there  has  been  some 
miscarriage  either  in  the  reception  or  in  the 
appreciation  of  evidence.  In  cases  that  turn 
upon  the  credibility  of  the  testimony  given, 
it  is  disposed  to  defer  to  the  judgment  of 
those  who,  with  the  advantage  of  local  ex- 
perience, have  had  the  means  of  seeing  wit- 
nesses under  examination,  and  of  inspecting 


the  original  documents.  Their  Lordships 
also  feel  that,  in  the  exercise  of  this  statutory 
and  peculiar  jurisdiction,  the  Court  below  was 
almost  bound  to  insist  on  the  utmost  strictness 
of  proof.  For  it  needs  but  little  knowledge 
of  human  nature  as  it  exists  in  India  to  see 
that  a  scheme  involving  the  payment  out  of 
the  Public  Treasury  of  the  debts  of  a  Najiva 
Prince,  who  seems  to  have  lived  and  died  in  a 
state  of  chronic  insolvency,  was  calculated  to 
bring  forth  a  host  of  claimants  not  likely  tp 
be  very  scrupulous,  either  in  the  statement  of 
their  demands,  or  in  the  manufacture  of  evi- 
dence to  support  them.  And  it  is  obvious 
that  the  Government  which  has  thus  under- 
taken to  pay  the  debts  of  the  Nawab  must  be< 
without  many  of  the  means  which  an  ordinary 
representative  of  a  deceased  person  would 
have  of  resisting  claims  either  wholly  false 
or  dishonestly  swollen. 

Upon  the  whole  case  their  Lordships  are 
unable  to  see  any  sufficient  ground  for  dis- 
turbing the  judgment  of  the  Court  below, 
and  they  must  therefore  humbly  recommend 
to  Her  Majesty  that  this  appeal  be  dismissed 
with  costs. 
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The  30th  July  i860. 

Present  : 

Lord  Justice  Knight  Bruce,  Sir  E.RyanyLord 
Justice  Turner,  Sir  J.  T.  Coleridge,  Sir  Z. 
Peel,  and  Sir  J,  W.  Colvile. 

Settlement  of  Issues  and  Trial— Irregularities- 
Possession — Dispossession— Limitation — 
Onus  Proband!. 

On  appeal  from  the  S udder  Deivanny  Adawlut 

at  Calcutta, 

Maharajah  Koonwur  Nitrasur  Singh 

versus 
Baboo  Nund  Loll  and  others. 

.  A  remand  having  been  ordered  for  the  proper  issues  to 
be  laid  d jwn,  and  for  the  trial  of  the  case  de  novo  after 
calling  upon  the  parties  for  their  proofs,  and  the  appel- 
lant having  declined  to  adduce  further  evidence  on  the 
issues  so  settled,  and  having  called  for  the  judgment  of 
the  Court  upon  the  evidence  already  given,  held  that* 
if  this  manner  of  trial  were  irregular,  it  was  not  for  the 
appellant  to  complain  of  the  irregularity.  The  suspicion 
that  a  party,  who  has  failed  to  prove  his  case,  may  prove 
more  successful  on  the  second  and  fuller  investigation,  is 
no  sufficient  ground  for  directing  a  new  trial. 

The  parties  to  the  suit  were  the  proprietors  of  two 
contiguous  zeraindaries,  between  whom  and  their  ances- 
tors there  had  been  much  litigation  concerning  the 
boundaries  of  the  two  <* spates.  The  appellant  sought 
to  disturb  the  admitted  possession  for  about  eleven  years 
of  defendants,  who  insisted  on  a  longer  possession  as  a 
Statutory  bar  to  the  suit.  Hsld  that  the  issue  of  pos- 
session was  the  first  to  be  considered  in  this  case,  and 
that  it  was  wholly  independent  oi  the  boundary  question  j 
that  the  onus  was  on  appellint  to  prove  that  (he  cause 
of  action  accrued  to  him  on  a  dispossession  within  twelve 
years  before  suit;  and  therefoie  that  he  or  some  person 
through  whom  he  claim*  was  in  possession  during  that 
period,  and  that  no  pro  >f  of  anterior  title,  such  as  wjuld 
be  involved  in  a  decision  of  the  boundary  question  in  his 
favour, could  relieve  him  from  this  burthen, or  shift  it  upon 
his  adversaries  by  compelling  them  to  prove  the  time 
and  manner  of  dispossession. 

The  parties  to  this  cause  are  the  proprie- 
tors of  two  contiguous  zemindaries  in  Zillah 
Bhaugulpore.  For  many  years  the  zemind *ry 
called  Pergunnah  Nursngpore  Koorah.  which 
includes  the  village  called  Mouzah  Gopaul- 
pore,  hasp  been  he'd  by  the  appellant  or  his 
ancestors/,  whilst  ths  family  of  the  respond- 
ents has  been  in  po  session  of  the  zemindary 
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called  Naredegur,  which  includes  the  village 
called  Mouzah  Rampoor. 

That  litigation  concerning  the  boundaries 
of  the  two  estates  has  been  frequent,  if  not 
incessant,  sufficiently  appears  from  the  record 
of  proceedings  set  forth  in  the  Appendix.  « 
In  1792  there  was  a  suit  to  settle  tfie  *Ji^ 
puted  boundaries  of  Mouzah  Surseeah,  part 
of  the  appellant's  zemindary  of  Nursingpore 
Koorah,  and  Mouzah  Jyepoor  Puckree,  part 
of  the  zemindary  of  Naredegup.  Tnis  was 
determined  in  accordance  with  the  award  of 
an.  Ameen,  appointed  with  the  consent  of 
both  parties,  and  named  Khoda  Yaar  Khan, 
when  fixed,  or  ought  to  have  fixed,  lb* 
boundaries  between  the  two  mouzahs,  and, 
so  far,  those  between  the  two  zemindaries. 
It  may  be  proper  to  mention,  though  the 
circumstance  is  not  now  material,  that  this 
suit  was  between  an  ancestor  of  the  appel- 
lant and  one  Deo  Raj,  who  appears  to  hwe 
dispossessed  at  that  time  the  respondents' 
ancestor  of  Naredegur. 

In  1816  two  suits  were  pending  between 
Mohun   Singh,   the  grandfather  of   the   res- 
pondents,  and    Maharajah    Cnuttur    Singh, 
the  grandfather  of  the  appellant.     In  one  of 
them,  Mohun  Singh,  as  plaintiff,  chimed  as 
part  of  Mouzah  Ram  pore   251    beeghas  of 
land,  which,  the  Maharajah,  as  defendant, 
insisted  formed  part  of  Mouzah  Gopaulpore. 
In  the  other,  the   Maharajah,   as   plaintiff, 
claimed  as  part  of  Mouzah  Gopaulpore  400 
beeghas  of  land,  lying  to  the  north  and  west  . 
of  the  lands  in  question  in  the  other  suit,  and      • 
Mohun  Singh,  as  defendant,  insisted    that 
they  were  comprised  in   Mouzah   Rampoor.   * 
In  the  first  suit  the  Zillah  Judge,  proceeding 
in  part  upon  the  old  award  of  Khoda  Yaar 
Khan,  of  which   both   parties   admitted   the 
accuracy,  drew  a  boundary  line  between^he 
two  mouzahs,  and  gave  to  the  plaintiff*  so 
much   of  the   land   claimed   as   fell   within 
Mouzah   Rampoor  thus   defined.     The   suit " 
of  Chuttur  Singh  he  simply  dismissed,  inas-    • 
much  as  the  whole  of  the  400  beeghas  claim- 
ed by    him    were  clearly    within    M^uzarj 
Rampoor  gs  defined   by  th»  other   decree. 
Both  decrees  were,  on  the  appeal  of  Mahara- 
jah Chuttur  Singh,  confirmed  ifl  1 8 1 8  t>y  the 
then  Court  of  Appeal  at  Patna.     [The  pro- 
ceedings in  these  suits  w  II  be  found  in  the 
Appcndjx,  from  page  38  to  page  43.J      * 
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in  i he  Criminal  Court  under  Regulation  XV. 
of  1824.  touching  the  possession  of  200 
beeghas  of  land  which  was  claimed  on  the 
one  side  by  the  then  proprietors  of  Naredegur 
as  part  of  Mouzah  Rampoor,  and  on  the 
other  by  two  widows,  who  had  acquired  an 
interest  in  Mouzah  Maholee,  a  village  form- 
ing part  of  Nursingpore  Koorah,  and  either 
iSerftical  with,  or  contiguous  to,  Mouzah  Go- 
paulpore, which,  in  these  proceedings,  is 
sometimes  called  Gopaulpore  Maholee  The 
decision  of  the  Magistrate  was  to  the  effect 
that  the  proprietors  of  Naredegur  were  in 
possession  of  the  lands  in  question,  and 
ought  to  be  maintained  in  it.  To  this 
proceeding,  which  bears  date  the  34th  of 
may  1834,  and  is  set  forth  at  page  14  of 
the  Appendix,  no  person,  whom  the  appellant 
represents,  was  directly  a  party.  He  has, 
however,  produced  it  for  a  particular  pur- 
pose, and  made  it  part  of  his  case.  It  is 
unnecessary,  at  least  far  the  present,  to  go 
more  fullv  into  those  earlier  proceedings, 
because,  if  material  at  all,  they  can  only  be 
material  as  evidence  upon  one  or  other  of 
the  issues  raised  in  the  present  suit. 

This  was  instituted  in  August  1845  by  the 
father  of  the  present  appellant.  It  is  for 
the  recovery  of  700  beeghas  of  land,  alleged 
to  have  been  part  of  Mouzah  Gopaulpore, 
but  admitted  to  have  been  in  the  possession 
of  the  res|  ondents,  though  by  wrongful  title, 
since  May  1834,  or  for  a  period  commencing 
soon  after  that  date.  The  case  made  by  the 
plaintiff  on  his  pleadings  was  shortly  this  : — 

That  the  700  beeghas  in  question  were 
within  Mouzah  Gopaulpore  as  defined  by 
the  decree  of  1816;  that  the  defendants 
had  taken  possession  of  them  under  colour 
ot  trie  award  of  the  24th  May  1834,  some 
time  in  the  year  1835,  and  had  ever  since 
continued  in  possession  ;  but  that,  during 
these9  tt-n  years,  and  in  order  to  prevent  the 
institution  of  a  suit  against  them,  they  had 
repeatedly  admitted  the  plaintiff's  title,  and 
promised  to  restore  the  lands. 

The  defendants'  case,  on  their  pleadings, 
was  to  this  effect :  That  the  700  beeghas 
claimed  were  within  the  boundary  of 
Mouzah  Rampoor  as  defined  by  the  decree 
'of  1816  ;  that  they  were,  in  fact,  the  aggre- 
gate of  the  251  beeghas  ai  d  fro  beeghas 
which  were,  the  subject  of  the  two  suits 
finally  determined  by  the  confi  mation  of  that 
decree  in  1818  ;  that  'the  tide  to  them  was 
thewfon  res  judicata,  and  further  that,  in 
any  case,  the  plaintiff  and  his  father  had 
been  out  of  jos session  of  them  for  upwards 
of  twelve  y#ars  next  before  the  institution  of 


the  suit,  which  was  therefore  barred  by  the 
Regulation  of  Limitation. 

On  the  statements,  therefore,  of  the  two 
parties,  it  appears  that  the  substantial  ques- 
tions of  fact  in  dispute  between  them  were  : — 

1.  What  was  the  boundary  line  laid  down 
by  the  decree  of  1816  to  which  both  appeal- 
ed ? 

2.  Was  the  plaintiff  or  his  father,  Chuttur 
Singh,  in  possession  of  the  lands  claimed  at 
any  time  within  the  period  of  twelve  years 
next  before  the  institution  of  the  suit  ? 

The  words  of  the  decree  of  18 16  (see 
Appendix,  p.  42)  are :  "It  is  therefore 
ordered  that,  from  the  edge  of  the  old  bandh 
eastward,  which  is  in  the  map  of  the  plaint- 
iff, and  from  the  old  pokhur,  which  is  in  the 
map  of  the  defendant,  and  all  along  to 
Lullahee  Ghaut  southward,  which  is  in  the 
map  of  the  plaintiff,  and  which  the  defendant 
states  to  be  Ghaut  Suspatee,  the  boundary 
is  fixed  of  Mouzah  Rampoor,  the  milkeut  of 
the  plaintiff,  from  Mouzah  Gopaulpore  Moo- 
honee,  the  property  of  the  defendant." 

The  parties  to  the  present  suit  were 
agreed  as  to  the  position  of  Ghaut  Suspatee 
or  Lullahee,  but  differed  materially  as  to  the. 
position  of  the  two  other  points.  It  might 
well  be  supposed  that  this  contention  could 
be  settled  by  the  production  of  the  two  maps 
referred  to  in  the  decree.  Unfortunately, 
the  appellant  impugns  the  genuineness  of 
the  map  (No.  6)  which  is  put  in  by  the  res- 
pondents as  that  produced  by  Mohun  Singh, 
the  plaintiff  in  1816  ;  and  on  the  map  (No.  5) 
put  in  by  the  appellant  as  the  map  produced 
by  Chuttur  Singh,  the  defendant,  in  1816, 
there  appear  to  be  several  pokhurs  or 
tanks,  and  an  oval  mark,  which,  though  it 
contains  no  description,  but  the  words 
"  peepul  tree,  "  the  appellant  now  contends, 
denoted  the  old  pokhur  referred  to  in  the 
decree.  Hence  the  common  appeal  to  the 
decree  of  18 16  does  nothing  more  than  set- 
tle one  of  the  termini  of  the  boundary  line, 
and  resolve  the  general  issue  of  the  bounda- 
ry into  the  two  particular  issues,  where  was 
the  old  bandh  ?  and  where  the  old  pokhur  ? 

The  Principal  Sudder  Ameen,  before 
whom  this  suit  was  pending,  took  the  evi- 
dence which  each  side  tendered  touching 
either  the  possession  of  the  disputed  lands 
or  the  boundary  question.  He  also,  by  a 
proceeding  dated  the  5th  of  May  1847  (Ap- 
pendix, p.  10),  directed  one  Lallan  Sheeb 
Lall,  the  record-keeper  of  hts  Court,  10 
visit  the  spot,  and  make  a  pi  in  of  the  dispoud 
land  in  the  presence  of  bom  parties.  To 
the  character  and  mode  ot  proceeding  of  the 
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Lallan,  objection  is  no  longer  taken.    He 
visited  the  spot  and  made  the  map  or  plan 
marked    No.    t,    and    the    Report,    which 
is   set  forth   at   page    11    of   the   Appen- 
dix.     Upon     these     materials     and     the 
evidence    taken    previously,   the    Principal 
Sodder    Ameen  made   his  first  decree  in 
favour  of  the    appellant.    It   is   dated    the 
38th  of  December  1848,  and  is  set  forth  at 
page  1  a  of  the  Appendix.    From  that  decree 
the    respondents   appealed  to  the   Sudder 
Dewanny  Adawlut.    In  the  Appellate  Court 
a  preliminary  objection  was  taken  to  the 
decree  on  the  ground    that  the    Principal 
Sadder  Ameen  had  omitted  to  draw  up  the 
issues  in  the  suit  in  conformity  with  section 
10  of  Regulation  XXVI.  of  1814 ;  and  the 
Court  saw  fit  to  remand  the  cause  to  the 
Judge  below,  with  a  direction  to  lay  down 
the  issues,  in  the  regular  way,  and,  "  having 
called  upon  both  parties  for  proofs  and  refuta- 
tions of  those  issues,  to  try  and  determine 
the  cause  de  novo, "    The  case  went  back, 
and  the  Judge  laid  down  the  issues,  which 
were   substantially  :   Whether  the  lands  in 
question    were   within    the    boundaries   of 
.  Mouzah  Rampoor  as  defined  by  the  decree 
of  1816,  and  whether  the  plaintiff's  suits 
were   within   the   period    of    limitation    or 
not    By  the  same  proceeding,  which  was 
dated  the  4th  December  1852  (Appendix, 
p.     63),     he    ordered     that    the    parties 
should    be   called    upon   for    their  proofs. 
The  appellant  took  no  advantage  of  the  op- 
portunity   thus    afforded  to   him  of  giving 
fresh  evidence;  but,  by  petition,  prayed  for 
judgment  on  the  evidence,  oral  and  docu- 
mentary, already  given.    This  petition  is  at 
p.  64  of  the  Appendix.    The  respondents 
only  filed  certain  judgments  of  the  Sudder 
Dewanny  Adawlut,  given  in  other  cases,  for 
the*  purpose  of  snowing  the   invalidity   of 
Sheeb  Lall's    investigation  and    Report — a 
point  now  given  up.    The  Principal  Sudder 
Ameen  therefore  made  upon  the  old  evidence 
a. second  decree  in  favour  of  the  plaintiff  in 
the  suit.    This  bears  date  the  17th  of  De- 
cember 1852,  and  is  at  page  70  of  the  Ap- 
pendix.   Against  it  the  present  respondents 
renewed  their  appeal  to  the  Sudder  Dewanny 
Adawlut. 

The  Appellate  Court  was  divided,  not  so 
much  on  the  merits  of  this  case  as  upon  the 
proper  method  of  determining  them.  Two 
of  the  Judges,  without  entering  into  the 
boundary  question,  or  impugning  the  deci- 
sion of  the*  Court  below  on  that  point,  were 
for  reversipg  the  decree,  and  dismissing  the 
suit  on  the  ground  that  the  plaintiff  had 


failed  to  prove  his  possession  of  the  disputed 
lands  at  any  time  between  1816  and  the 
commencement  of  the  suit,  or  his  alleged 
dispossession  of  them  at  any  time  in  or  after 
May  1834.  The  dissentient  Judge  did  not 
go  the  length  of  saying  that  the  decree  below 
ought  to  be  affirmed.  He  seems  to  «have 
thought  that  the  finding  of  the  Court  as  t&> 
the  boundary  line  might  shift  the  burden  of 
proof  as  to  the  time  and  manner  of  disposses- 
sion on  the  defendants ;  that  on  both  issues 
there  had  been  a  mis-trial,  and  it  was  pro- 
per to  remand  the  case  for  another  trial 
after  the  preparation  of  a  more  intelligible 
map,  and  taking  further  and  better  evidence 
on  the  question  of  possession,  particularly 
that  of  the  parties  under  the  provisions  of 
Act  XIX.  of  1853.  The  opinion  of  the 
majority  of  course  prevailed,  the  decree  of 
the  Court  below  was  reversed,  and  the 
appellant's  suit  dismissed.  Against  that 
decree  of  the  Sudder  Court,  the  present 
appeal  has  been  preferred. 

The  learned  Counsel  for  the  appellant 
have  not  strongly  contended  that  the  proper 
order  to  be  made  on  this  appeal  is  one 
remanding  the  case  for  re-trial  in  the  manner 
suggested  by  Mr.  Torrens  in  the  Sudder 
Court.  They  have  rather  insisted  that,  on 
the  materials  now  before  their  Lordships, 
he  is  entitled  to  have  the  decree  made  in 
his  favour  by  the  Principal  Sudder  Ameen, 
affirmed.  Their  Lordships,  however,  desire 
to  observe  that,  in  their  judgment,  the 
majority  of  the  Sudder  Court  was  right  in 
treating  the  cause  as  ripe  for  final  decision. 
The  appellant  had  had,  at  all  events  from, 
the  date  of  the  settlement  of  the  issues, 
clear  notice  of  what  he  had  to  prove.  He 
had  been  called  upon  to  adduce  further 
evidence  on  those  issues  if  he  had  any  to 
give.  He  advisedly  declined  to  do  so,  juid 
called  for  the  judgment  of  the  Court  upon 
the  evidence  already  given.  If  this  mannaf  > 
of  trial  were  irregular,  it  is  not  for  tiim  t6 
complain  of  an  irregularity  committed  at  his 
instance  or  with  his  consent.  And  the 
suspicion,  however  probable,  of  the  Judge 
that  a  party  who  has  failed  to  prove  his;  , 
case  may  be  more  successful  on  a  second 
and  fuller  investigation,  is  no  sufficient 
ground  for  directing  a  new  trial. 

Again,  their  Lordships  concu?  with  the 
majority  of  the  Sudder  Court  in  thinking 
that  the  issue  of  possession  is  the  first 
to  be  considered  in  this  case,  and  fhat  'it 
is  wholly  independent  of  the  boundary  ques- 
tion. The  appellant  is  seeking  to  disturb 
the  possession,  admitted  to  have  existed  for 
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about  eleven  years,  of  defendants,  who  insist 
on  a  possession  of  much  longer  doraticn 
as  a  statutory  bar  to  the  suit.  It  clearly 
lies  on  him  to  remove  that  bar  by  satisfactory 
proof  that  the  cause  of  action  accrued  to  him 
(for  that  is  the  way  in  which  the  Regulation 
pats-  it)  on  a  dispossession  within  twelve 
$ears  next  before  the  commencement  of  the 
suf;  and  therefore  that  he,  or  some  person 
through  whom  he  claims,  was  in  possession 
during  that  period.  No  proof  of  anterior 
title,  such  as  would  be  involved  in  the  deci- 
sion of  the  boundary  question  in  his  favour, 
can  relieve  him  from  this  burthen,  or  shift  it 
upon  his  adversaries,  by  compelling  them  to 
j>rove  the  time  and  manner  of  dispossession. 
The  lards  in  question  may  have  been  part  of 
Mouzah  Gopaulpore,  and  as  such  may  have 
been  enjryed  by  his  ancestor,  and  yet  he 
may  have  lost,  by  lapse  of  time,  his  right  to 
recover  tbem.  Their  Lordships,  therefore, 
propose  to  consider,  in  the  first  place,  what 
evidence  there  is  that  the  appellant,  or  any 
person  through  whom  he  claims,  was  in 
possession  of  the  lands  in  question  at  any 
time  within  twelve  years  next  before  the 
commencement  of  the  suit 

There    are    eight  witnesses    on  the  part 
of    the  appellant.    They  ail  agree   in  sta- 
ting   that  his    grandfather,   Chuttur  .  Singh, 
was  in  possession  of  the  lands  in  question 
until  some  lime  in  the  Fuslee  year   1242, 
corresponding  with  A.  D.    1835,  and   was 
dispossessed  under  colour  of  the  Magistrate's 
award   of    May    1834.     All   of   them,    with 
the  exception  of  the  second,  Baboo  Ram 
Munder,    speak    of    this    dispossession    as 
41  forcible,"  as  effected  with  more  or  less  of 
violence,  and  in  the  face  of  opposition  on  the 
part  of  the  occupiers  of  the  land.    They  do  not 
agree  as  to  the  fact  whether  or  no  a  peon 
from  the  Magistrate's  Court  was  present  to 
give  effect  to  the  order  of  May  1834.    They 
ai^  pretty  well  agreed  that  the  disputed  land 
was,  before  the    alleged    dispossession,    for 
the  most  part,   under  cultivation ;   that  the 
cultivated  portion  of  it  was  rented  at  from 
2  rupees  to  2  rupees  6  annas  per  beegha,  and 
9  yielded    from    1,100    to    1,300  rupees   per 
.  annum.     Some  of  them  give  the  names  of 
the  cultivators  :  some,  but  not  all,  speak  as  if 
the  whole  land  had  been  farmed  by  oneTajaen, 
who*  in  such  case,  would  have  paid  a  gross 
rint  to  the  zemindar,  and  have  made  the 
collections     from     trie     ryots    on    his    own 
account.    No  such  person  was  produced  as  a 
witness ;  nor  is  the  oral  testimony  supported 
by  the  pi od action  of  any  paper  purporting  to 
be  lease,*  pottah,   kubooleut,  or  receipt  for 


rent — the  usual  adminicula  of  proof  in  such 
cases.  Again,  most  of  the  witnesses  concur 
in  saying  that,  before  the  alleged  disposses- 
sion, there  was  but  one  hamlet  on  the  disputed 
lands,  the  inhabitants  of  which  deserted  it 
upon  the  dispossession ;  and  that  the  de- 
fendants had,  year  by  year,  since  1835.  estab- 
lished three  or  four  new  hamlets  upon  them. 

The  appellant's  witnesses  are  contradict- 
ed by  some  nine  or  ten  on  the  pait  of  the 
respondents.  The  general  scope  of  this 
ratter  testimony  is  to  show  that  the  disputed 
lands  are  within  the  boundary  of  Rampoor  as 
defined  by  the  decree  of  1816,  and  have 
ever  since  that  date  been  in  the  possession  of 
the  respondents'  family ;  that  they  are  iden- 
tical with  the  400  and  251  beeghas  which 
were  the  subjects  of  the  two  suits  of  1869'; 
that  the  251  beeghas,  or  part  of  them,  were 
also  the  subject  of  the  dispute  with  the 
widows  of  Tej  Narain  Sing  which  was  settled 
by  the  award  of  May  1834 ;  and  that  there 
are  three  hamlets  on  the  lands  in  question  in 
the  suit,  of  which  the  latest  in  date  had*  in 
1 847,  been  established  for  upwards  of  twenty 
years.  This  testimony  is  also  unsupported 
by  documents ;  but  the  last  of  the  witnesses, 
seems  to  be  somewhat  more  respectable  in 
point  of  station  than  the  appellant's  witness- 
es. Let  it  be  granted,  however,  that  .  the 
oral  evidence  on  the  part  of  the  respondents 
is  no  better  than  that  on  the  part  of  the 
appellant.  It  must  still  lie  on  the  appellant 
to  make  out  his  case;  and  their  Lordships 
have  next  to  consider  whether  he  has  done 
so  by  the  greater  probability  of  the  tale  told 
by  his  witnesses. 

Their  Lordships  are  of  opinion  that  the 
balance  of  probabilities  is  decidedly  against 
him.  His  witnesses  agree  that  the  land  was 
for  the  most  part  under. cultivation,  and  yield- 
ed a  considerable  revenue.  They  treat  *ihe 
dispossession  as  a  single  and  forcible  act. 
These  admissions  exclude  the  hypothesis, 
which  was  sometimes  suggested  in  the  course 
of  the  argument,  that  the  respondents'  pos- 
sess on  may  have  been  gradually  acquired 
by  squatting  on  waste  land.  Again,  the 
theory  is  that  possession  was  gained  under 
colour  of  the  award  of  May  1&34.  The  200 
I  beeghas,  which  were  the  subject  of  "that 
award  are  either  included  in  the  700  beeghas, 
now  in  dispute,  or  are  distinct  from  them. 
On  the  latter  assumption,  it  is  not  easy  to 
see  (and  this  difficulty  is  wholly  unexplain- 
ed) how  an  order  maintaining  one  man  in 
the  possession  of  certain  lands  can  be  made 
an  instrument  for  turning  another  man  out 
of    the    possession  .of    other    lands.    Hie 
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former  assumption  implies  that  700  beeghas 
were  taken  under  an  award  for  only  200 
beeghas;  that  the  proceeding  before  the 
Magistrate,  who  had  only  jurisdiction  to 
determine  the  fact  of  possession,  was  had 
between  two  parties,  neither  of  whom  was 
really  in  possession,  and  that  he,  in  whose 
favour  the  .  award  was  made,  successfully 
used  it  to  eject  the  actual  possessor  of  the 
lands,  who,  being  no  party  to  the  proceeding, 
was  not  bound  by  it.  Such  doings  may  not 
be  without  example  in  India;  but  those 
aggrieved  by  them  do  not  ordinarily  acquiesce 
in  them.  Lastly,  in  any  view  of  the  evi- 
dence there  was  a  palpable,  if  not  violent, 
invasion  of  Chuttur  Singh's  possession,  known 
to  him  at  the  time.  Is  it  conceivable  that 
one  so  prone  to  litigation  as  he  is  shown  to 
have  been  would  not  immediately  have 
sought  redress  either  by  a  summary  proceed- 
ing under  Regulation  XV.  of  1824,  or  by 
regular  suit  ?  To  account  for  his  unnatural 
acquiescence,  the  appellant  and  his  witnesses 
have  recourse  to  a  very  common  subterfuge 
of  falsehood.  They  say  that  the  respondents 
admitted  their  adversary's  title,  and  promised 
to  restore  the  land.  The  plaint  alleges  that 
there  were  repeated  assurances  of  this  kind. 


The  witnesses  only  depose  to  one  ante  IU 
tern  motam  ;  but  add  that  ten  years  after- 
wards, when  the  suit  had  been  commenced 
by  Cnuttur  Singh's  son,  the  respondents 
again  offered  to  relinquish  the  lands  on 
being  released  from  the  claim  for  mesne- 
profits.  Their  Lordships  consider  this«part 
of  the  appellant's  case  simply  incredible^ 
And  on  the  whole  evidence  they  are  of  Opi- 
nion that  he  has  failed  to  give  that  proof  of 
the  alleged  possession  of  Chuttur  Singh 
which  is  essential  to  the  maintenance  of  thfo 
suit. 

This  being  so,  it  is  unnecessary  to  go 
into  the  boundary  question.  Upon  that, 
•although  sensible  of  the  force  of  Mr.  Palmer's 
observation,  that  questions  of  that  kind  are* 
presumably  best  determined  by  local  Judges, 
their  Lordships  are  by  no  means  satisfied 
that  the  Principal  Sudder  Ameen  has  come 
to  a  correct  conclusion,  or  that  the  lands  in 
question  are  within  the  limits  of  Mouzah 
Gopaulpore  as  defined  by  the  decree  of  18 16. 
But  they  do  not  decide  this  question.  Their 
decision  of  the  other  is  of  itself  sufficient 
ground  for  the  recommendation,  which  they 
propose  to  make  to  Her  Majesty,  that  this 
appeal  be  dismissed  with  costs. 
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The  1 2th  July  1861. 

Present : 

Lord Kingsdown,  Lord  Justice  Knight  Bruce, 
Sir  £.  Ryan,  Lord  Justice  Turner $  and  Sir 
L.  PteU 

Mahometan  Law— Divorce  by  Khola— Dowry. 

On  Appeal  from  the  Sudder  Dewanny  Adaw- 

tut  at  Calcutta. 

Moonshee  Buzl-ul-Ruheem 

versus 

Luteef  ut-oon  Nissa. 


According  to  the  Mahometan  law,  the  non-payment 
by  the  wife  of  the  consideration  for  a  divorce  does  not 
invalidate  the  divorce.  The  divorce  is  the  sole  act  of  the 
husband,  though  granted  at  the  instance  of  the  wife  and 
purchased  by  her.  The  kholanaraah,  or  the  deed  secur- 
ing to  the  husband  the  stipulated  consideration,  does  not 
constitute  the  divorce,  but  assumes  and  is  founded  upon 
it.  Tlie  divorce  is  created  by  the  husband's  repudiation 
of  the  wife  and  the  consequent  separation. 

The  h  usband  having  distinctly  alleged  a  divorce  by 
khola,  and  relied  on  two  instruments,  one  an  ibramamah 
(or  deed  of  voluntary  release  by  the  wife  of  her  dyn- 
mohr  or  dowry),  of  which  there  was  no  satisfactory 
proof  that  she  ever  gave  her  assent  with  a  knowledge  of 
its  contents,  and  a  kholanaraah  (surrendering  the  wife's 
settlement)  obtained  from  her  mother  by  means  of  cruelty 
and  ill-usage  practised  on  her  daughter,  to  confirm  the 
ibrarnamah,  hild  that  instruments  so  obtained  could 
have  no  legal  effect  when  used  as  a  defence  against  the 
wife's  claim  to  her  dowry. 

T^is  suit  was  instituted  in  the  Civil  Court  | 
of  the  Twenty-four  Pergunnahs  by  the  res- 
pondent, Luteefut-oon-Nissa,  suing  as  a 
pauper  against  the  appellant,  Moonshee 
Buzl-ul-Ruheem,  to  whom  she  had  been 
married,  to  recover  her  "  dyn-mohr,"  consist- 
ing of  the  sum  of  10,000  rupees  and  of  1,000 
gold  mohurs  valued  at  16,000  rupees,  amount- 
ing together  to  36,000  rupees. 

This  sum  was  payable  by  tbe  appellant 
to  the  respondent  in  ihe  event  of  the  disso- 
lution of  the  marriage,  and  she  alleged  in  her 
plaint  that  the  appellant  had  dissolved  the 
'  -rriage  by  di voicing  her.'  She  further 
stated  ihat  rwo  instruments  by  which  she  was 
alleged  tojiave  given  her  dyn-mohr  had 
been  obtained  from  her  by  the  torce  or  fraud 


of  the  appellant,  and  were  of  no  avail  to  bar 
her  rights. 

The  appellant  in  -bis  answer  denied  the 
divorce  as  stated  by  the  respondent,  but 
alleged  that  two  instruments,  one  a  khola- 
namah,  had  been  executed  by  her,  by  which 
she  released  her  dyn-mohr,  and  which  deeds? 
he  insisted,  were  binding  upon  her. 

The  Zillah  Judge  was  of  opinion  that  n« 
divorce,  except  by  khola,  had  been  proved  bv 
the  respondent,  but  he  held  that  the  plea  of 
the  appellant  admitted  a  divorce  by  khola, 
and  that  the  instruments  set  up  by  him  as 
containing  a  release  of  the  dyn-mohr  were- 
fraudulent  and  void,  and  that,  therefore,  the 
marriage  being  dissolved,  the  respondent  was 
entitled  to  recover  her  claim,  and  he  decreed 
accordingly. 

This  decision  by  the  Zillah  Court  was 
confirmed  by  the  Sudder,  and  from  the  order 
ot  tbe  Sradder  the  present  appeal  is  brought. 

Upon  the  facts  we  think  that  there  is 
little  doubt.  The  question  is  mainly  one  of 
Mahomedan  law,  and  we  should  not  lightly 
in  such  a  case  disturb  the  concurrent  decision 
of  two  Courts.  But  we  are  quite  satisfied 
that  the  decision  is  conformable  both  to  law 
and  to  justice. 

It  appears  that  by  the  Mahomedan  law 
divorce  may  be  made  in  either  of  two  forms— 
tilacq  or  khola.  A  divorce  by  tilacq  is  the 
mere  arbitrary  act  of  the  husband,  wno  may 
repudiate  his  wife  at  his  own  pleasure,  with 
or  without  cause.  But  if  be  adopts  that 
course,  he  is  liable  to  repay  her  dowry  or  dyn- 
mohr,  and,  as  it  seems,  to  give  up  any  jewels 
or  paraphernalia  belonging  to  her. 

A  divorce  by  khola  is  a  divorce  with  the, 
consent  and  at  the  instance  of  the  wife,  th  " 
which  she  gives  or  agrees  to  give  a  consider- 
ation  to  the  husband  for  her  release  from  the 
marriage  tie.    In  this  case  the  terms  of  the 
bargain  are -matter  of  arrangement  between 
the  husband  and  wife,  and  the  wife  may    " 
as    the    consideration,    release     her    dyn-    ■ 
mohr  and  other  rights,  or  mate  any  other 
agreement  for  the  benefit  of  the  hijsbando 

It  seems  that,  according  to  existing  usage^ 
a  divorce  by  tilacq  is  noncompete  and  irre- 
vocable b>  a  single  declaration  of  the  hus- 
band, but  a  divorce  by  khola  is  at  once  com- 
plete anrj  irrevocible  from  ihe  monyrit  when 
the  husband   repudiates  the  wife  and   the 
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separation  takes  place.  In  these  particulars 
.  the  two  modes  of  divorce  differ. 

But  there  is  one  condition  which*  attends 
every  divorce,  in  whichever  way  it  takes 
place,  viz.,  that  the  wife  is  to  remain  in 
seclusion  for  a  period  of  some  months  after 
^he  divorce,  in  order  that  it  may  be  seen 
whfther  she  is  pregnant  by  her  husband,  and 
she  is  entitled  to  a  sum  of  money  from  her 
husband,  called  her  "  iddit/'  for  her  mainte- 
nance during  this  period. 

At  the  hearing  of  this  case,  two  points 
were  made  by  the  appellant's  Counsel. 
They  insisted,  first,  that  the  instruments 
releasing  the  respondent's  claim  under  her 
•settlement  were  valid  ;  and,  secondly,  that,  if 
the  kholanamah  executed  by  the  wife  were 
laid  out  of  the  case,  there  was  no  evidence  at 
all  of  divorce,  and  then  the  marriage  was 
not  shown  to  be  dissolved  ;  that  the  re- 
spondent could  not  approbate  and  reprobate 
the  same  deed — insist  that  it  was  good  for 
the  purpose  of  establishing  a  divorce,  and 
bad  for  the  purpose  of  securing  to  the  hus- 
band the  price  which  he  was  to  receive  for 
consenting  to  it. 

This  objection,  however  plausible,  is 
founded  on  a  misconception  of  the  real 
nature  of  the  divorce.  The  divorce  is  the 
sole  act  of  the  husband,  though  granted  at 
the  instance  of  the  wife,  and  purchased  by 
her.  .The  kholanamah  is  a  deed  securing  to 
the  husband  the  stipulated  consideration,  but 
it  does  not  constitute  the  divorce.  It  assumes 
it,  and  is  founded  upon  it.  The  divorce  is 
created  by  the  husband's  repudiation  of  the 
wife  and  the  consequent  separation.  The 
law  might  have  provided  that  non-payment 
of  the  consideration  should  invalidate  the 
divorce,  but  it  is  clear,  as  well  from  the 
opinion  of  the  Law  Officers  of  the  Indian 
Courts,  as  from  the  authorities  cited  at  our 
*s2ar,  that  the  law  is  otherwise. 

v  The  non  payment  by  the  wife  of  the  con- 
sideration for  the  divorce  no  more  invali- 
dates the  divorce  than  in  England  the  non- 
payment of  the  wife's  marriage  portion  invali- 
dates the  marriage. 

In  this  case  the  husband,  while  denying  a 
divorce  by  £lacq,  not  only  did  not  deny,  but 
set  up,  a  divorce  by  khola.  He  alleged  dis- 
tinctly, \n  his  answer,  that  the  respondent 
took  from  him  a  forruckhuttee  (which  is  a 
bill  of  divorcement;,  that  she  took  from  him 
also  the  subsistence-money  of  her  iddit,  and 
gave  him  a  receipt  for  it,  and  that  she  then 
quitted  his  house  wi  h  the  assent  and  under 
the  care  bt  her  mother*     - 


That  a  divorce,  therefore,  had  taken  place 
was  the  common  case  of  both  parties,  and 
the  only  question  was,  whether  the  husband 
could  insist  on  receiving  the  consideration  for 
which  he  says  that  he  had  stipulated. 

This  must  depend  on  the  validity  of  the 
deeds  which  he  sets  up  in  bar  of  the  respond- 
ent's demand.  The  dissolution  of  the  mar- 
riage being  admitted,  it  is  for  the  appellant 
to  make  out  that  the  respondent  has  given 
up  the  rights  which  primd  facie  result  from 
the  dissolution,  and  upon  this  part  of  the 
case  their  Lordships  have  never  felt  the  least . 
doubt. 

Two  instruments  are  relied  on  by  the  ap- 
pellant :  one  an  ibrarnamah  or  instrument 
by  which  the  wife  is  made,  out  of  regard  and 
affection  for  her  husband,  voluntarily  to 
release  to  him  all  claim  to  her  d\n-mohr. 
This  instrument  purports  to  have  been  made 
on  the  16th  April  1847.  It  states  that 
the  settlement  by  which  the  dyn-mohr  is 
secured  is  in  the  possession,  not  of  the  wife, 
but  of  her  mother  ;  that  the  wife,  therefore, 
cannot  give  up  the  instrument,  and  is  not 
aware  of  what  the  dyn-mohr  consists. 

There  is  nothing  like  satisfactory  proof 
that  the  respondent  ever  gave  her  absent  to 
this  deed  With  a  knowledge  of  its  contents, 
and  the  admitted  facts  of  the  case  m?ke  it  in 
the  highest  degree  improbable,  almost  impos- 
sible, that  she  should  have  done  so. 

At  the  time  at  which  this  instrument  par- 
ports  to  have  been  made,  the  husband  had 
married,  or  was  on  the  point  of  marrying,  a 
second  wife,  as  by  law  he  was  entitled  to  do* 
The  evidence  of  one  of  the  witnesses  states 
that  the  marriage  took  place  either  in  April 
1847,  or  in  the  following  October ;  and  from 
the  time  of  the   marriage,  and   indeed  trom 
the   time   when  it  was  decided  upon,  thrir 
Lord<hips  are  quite  satisfied  on  the  evidence 
that  the  appellant  and   the  respondent  were 
equally  desirous  of  a  divorce.     Indeed,   it 
appears  that  the  second  wife  stipulated,  as  a 
condition  of  her  consent  to  the  marriage, 
that   her   husband   should   divorce   his   first 
wife.    He  had  the  power  to  do  so  by  tiiacq, 
but  this  would  not  answer  his  purpose  ;  he 
desired  to  get  rid  of  his  wife,  but  to  retain 
tier  dowry,  and   he   prepared   this   deed    in 
order  that,  having  procured  a  release  of   the 
dowry,    he    might    exe  cise    his    power     of 
divorce.    The  mother  of  the  wife,  however, 
had  possession  of  the  se  tlement/and  reused 
to  give  it  up,  and  it  seems  to  navel}  en  thought 
by  the  husband  that  it  would  be  impossible 
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for  him  to  establish  the  ibrarnamah  unless  he 
could  procure  a  conBrmation  of  it,  and  a  sur- 
render of  the  settlement  by  the  mother,  and 
a  divorce  by  khola.     For  ihis  purpose  he  had 
recourse  to  measures  of  great  cruelty  ;  he 
refused  to  permit   the    mother  to   see   her 
nghter,  and  by  a  long  series  of  ill-usage, 
?8  there  be  much  exaggeration  in  the 
ce,  injured  the  health,  and  even   en- 
:d  the  life  of  the  respondent.     The 
r,   after   repeated  applications  to    the 
.ary  Court  for   the    protection   of   her 
;hter,  at  last  yielded,  and  gave  up  the 
element  ;  under  such   circumstances   the 


kholanamah  was  obtained,  which  professed 
to  confirm  the  ibrarnamah. 

The  Courts  below  have  most  properly  held 
that  instruments  so  obtained  can  have  no 
legal  effect.  They  can  be  of  no  more  avail, 
when  used  as  a  defence  against  the  claims  of 
the  wife,  than  they  would  have  had  "if  the 
husband  were  suing  upon  them  as  plainttfr 
to  enforce  rights  secured  to  him. 

Their  Lordships  are  quite  satisfied  that  t]ie 
judgment  complained  ot  is  correct,  and  they 
will  humbly  advise  Her  Majesty  to  affirm  it 
with  costs. 
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